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[Fac.  Coll.  Vol.  xiii.  p.  123 ;  et  Mor.  p.  14,447.] 

Andrew  Blane,  W.S.,  Trustee  for  Sir  Andrew)  ^jyp^Uant  • 

Cathcart,  Bart.,  .         .         .         .         )      ^^ 

Archibald^  Earl  of  Cabsillis,  and  Others^      Respondents. 

House  of  Lords,  24tb  May  1805. 

General  Sbrticb — ^Power  to  alter  Destination  in  Entail*— In  a 
reduction  and  declarator  of  the  titles  to  the  Calzean  estates,  held,  1. 
that  Earl  Dayid's  general  service  (1 776)9  tanquam  legUimus  etpro" 
fnnquior  hasres  masculus  et  linecs  of  his  only  brother  german,  Earl 
Thomas,  necessarily  established  in  him  the  character  of  heir  of  pro- 
vision nnder  a  previous  settlement  1748,  and  vested  in  him  the  per- 
sonal right  of  the  subjects  thereby  conveyed  to  him.  The  Court, 
by  two  previous  interlocutors,  had  found  to  the  contrary ;  and,  in 
the  House  of  Lords,  this  part  of  the  judgment  was  remitted  to  be 
reviewed ;  and  quoad  ultra  affirmed  as  to  the  subjects  contained 
in  the  charter  1774.  2.  Held  that  the  deed  1748  was  alterable, 
and  that  Earl  Thomas  had  validly  done  so. 

Sir  John  Kennedy  of  Culzean,  Baronet,  died  in  the       isud. 
year  1742,  leaving  three  sons,  John,  Thomas,  and  David, 


and  three  daughters,  Elizabeth,  Ann  and  Clementina.  blane 


V. 


The  eldest  son.  Sir  John,  died  in  1744,  without  issue,  and  £abl  of 
was  then  succeeded  by  his  next  younger  brother,  SircAssiLLis,  «ic. 
Thomas,  (who,  upon  the  death  of  John,  Earl  of  Cassillis,  in 
1759,  without  issue,  also  succeeded  to  the  honours  and 
estate  of  Cassillis),  and,  upon  his  death  in  1775,  without 
issue,  he  was  succeeded  by  his  immediate  younger  brother 
David,  both  to  the  title  and  e^tates  of  Culzean,  and  to  the 
earldom  and  estate  of  Cassillis.    And,  upon  David's  death, 
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ld05.      without  issue,  in  Dec.  1792,  the  Culzean  estates,  as  the 
'  appellant  contended,  fell  to  devolve  on  Elizabeth,  the  eldest 

°''p  ""  daughter  of  Sir  John  Kennedy  the  first,  who  was  married  to 
EARJLOF  Sir  John  Cathcart;  and  Sir  Andrew  Cathcart,  as  the  only 
^^' surviving  male  issue  of  that  marriage,  and  the  heir  of  line 
of  the  said  Sir  John  Kennedy  the  first  and  second,  as  also  of 
Thomas  and  David,  Earls  of  Cassillis. 

Ann,  the  second  daughter,  married  John  Blair  of  Dunskey , 
by  whom  she  had  several  sons,  now  all  deceased  without 
issue.  She  had  likewise  two  daughters,  Jane,  married 
to  Sir  James  Hunter  Blair,  and  Clementina,  married  to  Mr. 
John  Bell.  Clementina  Kennedy,  the  youngest  of  Sir  John 
Kennedy's  three  daughters,  died  without  issue.  But  the 
earldom  and  estates  of  Cassillis,  as  will  be  seen  from  the 
deeds  afterwards  to  be  described,  went  to  a  remote  cousin, 
(the  respondent),  in  virtue  of  a  restriction  to  heirs  male. 

The  appellant  is  trustee  appointed  by  Sir  Andrew 
Cathcart  for  the  purpose  of  raising  the  present  action  of 
reduction,  challenging  the  respondent's  title  to  succeed  to 
the  Culzean  estates,  founded  on  several  objections  stated  to 
the  titles,  and  particularly  to  Earl  David's  general  service, 
and  his  power  to  alter  the  previous  destination  of  succes- 
sion ;  and  therefore  the  appellant  maintained  that  Sir 
Andrew  Cathcart,  besides  being  Sir  John  Kennedy *8  heir  of 
line,  was  entitled  to  succeed  to  these  estates  as  heir  of 
provision  under  a  deed  of  entail  1748.  Thus  the  whole 
question  hinged  od  the  previous  state  of  the  titles,  a  de-> 
scription  of  which  is  necessary. 

.Tan.  28, 1743-  Sir  John  Kennedy  the  second  was  served  nearest  and 
lawful  heir  male  and  of  line  to  his  father,  Sir  John  Kennedy 
the  first,  and  also  nearest  and  lawful  heir  of  provision  to 
him,  under  a  contract  of  marriage  dated  the  15th  of  March 
1706,  executed  by  his  parents.  Feudal  titles  were  complet- 
ed to  the  barony  of  Greenan,  and  some  other  parts  of  the 
estate;  but  he  died  without  making  up  feudal  titles  to 
Culzean  and  some  other  lands ;  but  he  had,  however,  a  per- 
sonal right  to  the  whole  estate  that  belonged  to  the  family 
in  1706,  in  virtue  of  his  service  of  heir  of  provision  under 
this  contract. 

Aprill2,1743.  Sir  John  the  second  then  executed  a  procuratory  of  re- 
signation, whereby  he  bound  and  obliged  himself,  his  heirs 
and  successors,  to  make  due  and  lawful  resignation  of  the 
lands,  baronies,  and  other  heritable  subjects  therein  men*- 
tioned,  being  the  barony  of  Culzean,  and  the  whole  other 
lands  and  estate,  in  favour  of  himself  and  the  heirs  male  of 
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his  body,  whom  failing,  to  the  heirs  female  of  his  body ;       1805. 
whom  failing,  "  to  the  heirs  male  procreated  of  the  marriage    — — 
"  between  Sir  John  Cathcart,  Bart.,  and  the  deceased  Dame      blane 
"  Elizabeth  Kennedy  his  spouse,  my  eldest  sister  german."      ^^j^^l  ^^ 
No  resignation  was  taken  thereon  during  the  lifetime  of  SircAssiLLis,  &c. 
John,  who  died  within  a  year  thereafter.  April  12,1743. 

Sir  Thomas  Kennedy,  on  succeeding  to  his  brother  Sir  John, 
in  1744,  expede  a  general  service^  as  nearest  and  lawful  heir 
of  line,  and  heir  male,  and  also  as  nearest  and  lawful  heir 
of  provision,  in  terms  of  the  contract  of  marriage  1706,  and 
of  the  above  procuratory  in  1743,  to  his  deceased  brother* 
And,  at  same  time,  (Jan.  1747),  he  expede  a  service  as  heir  Service  1747. 
of  line,  heir  male,  and  of  provision  to  his  father. 

Sir  Thomas,  in  Jan.  1748,  then  executed  a  disposition  and      Entail 
deed  of  entail  to  himself  and  the  heirs  male  of  his  body,  ^^^' 

whom  failing,  "  to  Mr.  David  Kennedy,  my  only  brother 
''  german,  and  the  heirs  male  of  his  body  ;  whom  failing,  to 
"  David  Kennedy,  advocate,  my  uncle,  and  the  heirs  male 
"  of  his  body;  whom  failing,  to  John  Kennedy  of  Kilthenzie, 
"  advocate,  and  the  heirs  male  of  his  body ;  whom  all  jail" 
'*  inff^  to  my  o%un  nearest  heirs  whatsoever,  (the  eldest  heir 
"  female  and  heir  descendants  so  oft  as  the  succession  de- 
''  volves  upon  females  or  their  descendants,  excluding  still 
*'  all  others  from  being  heirs  portioners,  and  succeeding  al- 
''  ways  without  division  throughout  the  whole  course  of 
"  succession,  so  as  that  the  right  of  primogeniture  shall  take 
^*  place  among  the  female  heirs  in  like  manner  as  the  same 
''  does  among  male  heirs),  all  and  sundry  the  lands,  bare- 
''  nies,  and  other  heritages  hereafter  described,  vis.  all  and 
*'  whole  the  lands  and  barony  of  Greenan,  &c.  (here  the 
whole  lands  then  belonging  to  him  are  specially  enumerat- 
ed), *«  and  all  and  singular  tithes,  both  parsonage  and 
''  vicarage,  of  all  and  sundry  the  lands  before  specified,  and 
**  all  other  lands  and  heritages  of  whatever  kind,  or  wher- 
*^  ever  lying,  which  I  shall  hereafter  acquire  or  succeed  to." 
This  deed  was  registered  in  the  Books  of  Council  and 
Session  five  days  after  it  was  executed. 

There  was  a  difference  in  the  line  of  succession  between 
this  deed  and  the  procuratory  of  1743.  In  the  procuratory 
Sir  Andrew  Cathcart  is  called  expressly  after  the  failure  of 
heirs  male ;  but  ho  contended  that  even  under  this  deed 
1748,  he  was  called  under  the  substitution  of  the  «  heirs 
whatsoever,"  of  the  maker  of  that  deed. 

In  the  year  1748  Sir  Thomas  made  up  titles  to  the  lands  Charter  1748. 
which  stood  in  the  family  upon  personal  titles,  viz.  to  the 
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1803.       lands  of  Balchaystens,  Balkennay,  Macgowanstown,  Duni- 

muck,  and  Mill  Drumgirlock,  by  charter  partly  from  the 

crown  and  partly  from  the  prince,  proceeding  upon  procu- 

£ARL  OF      ratories  of  resignation  in  the  title  deeds  of  his  predecessors, 

cAssiLLis,  &c.  a,^d  l\^Q  service  of  his  brother  Sir  John,  as  heir  to  his  father, 
Sir  John's  procuratory  12th  April  1743,  his  own  service  as 
heir  to  his  brother,  and  his  own  disposition  of  2d  Jan.  1748, 
as  giving  right  to  the  original  procuratory,  and  upon  this 
charter  infeftroent  was  taken,  whereby  the  heirs  of  the  deed 
1748  became  heirs  of  investiture.  These  lands  had  stood  in 
the  family  upon  personal  titles  for  some  generations.  He 
completed  feudal  titles  to  the  rest  of  the  estate  in  1757,  in 
the  following  manner :  His  brother  Sir  John  had  made  up 
titles,  and  been  infeft  in  all  the  other  lands  holding  of  the 
king  or  prince,  besides  those  already  mentioned ;  and  Sir 
Thomas,  for  completing  his  titles  to  the  lands  in  which  his 
brother  had  been  so  infeft,  viz.  the  barony  of  Greenan,  the 

Fe^  r57^  £7  land,  &c.  the  barony  of  Turnberry,  and  part  of  £10  land 
of  Thomastown,  expede  a  charter  of  all  these  lands,  proceed- 
ing upon  his  brother's  procuratory  of  1743,  his  own  sorvice, 
as  heir  to  his  brother,  and  his  own  disposition  of  12th  Jan. 
1748,  upon  which  he  was  infeft ;  and  in  the  same  charter 
and  infeftment  were  included  the  remainder  of  the  lands  of 
Thomastown,  the  kirk  lands  of  Eirkoswald,  and  the  lands  of 
Balvaird,  being  three  purchases  made  by  himself,  whereby 
the  heirs  of  the  deed  1748  became  the  heirs  of  investiture  in 
all  these  lands. 

The  barony  of  Culzean  and  other  lands  being  held  of  the 
family  of  Cassillis,  and  which  remained  in  hcereditate  jacente 
of  his  father,  Sir  John  the  first,  and  there  being  no  room  for 
completing  titles  to  the  lands,  in  the  way  of  resignation  upon 
a  procuratory.  Sir  Thomas  obtained  a  precept  of  clare  con- 
stat from  the  then  Earl  of  Cassillis  for  infefting  him  as  heir 
of  his  father  in  that  barony,  the  lands  of  Coiff,  the  ten 
pound  land  of  Drumgirlock  and  Drumbane,  the  annual  rent 
payable  out  of  the  barony  of  Girvanhead,  and  certain  tene- 

Feb.  14, 1757.ments  in  Maybole,  and  got  himself  infeft  thereon. 

Previous  to  this.  Sir  Thomas  had  made  various  purchases, 
and  also  subsequently  had  made  further  considerable  pur- 
chases both  before  and  after  succeeding  to  the  estate  of 
Cassillis,  viz.  the  teinds  of  various  lands  conveyed  by  Craw- 
ford of  Ardmillan  in  1758 — the  lands  of  Pennyglen,  Smiths 
stones,  St  Murray,  Over  Culzean,  and  Cargilston,  in  April 
1762  ;  BaUockniel  in  Dec.  1763;  Enoch  in  December  1764; 
Daljarbrie  and  others  in  August  1768 ;  and  Bardarocks  in 
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Febraary  1771.    The  dispositions  to  tbese  were  taken  in       i805. 
general  terms  to  him  and  his  heirs  and  assignees  whomsoever. 


He  was  infeft  base  in  tbese.     There  were  some  changes  of      t^^^^^ 
the  title  ;  in  particular,  in  1765  and  1774,  with  a  view,  as  it     ^arl  of 
was  alleged,  to  political  influence,  Sir  Thomas  Kennedy,  cashllis,  &o. 
then  Earl  of  Cassillis,  created  a  great  number  of  wadset  and  ^ 
liferent  votes  upon  his  estate ;  in  doing  which,  it  was  alleged 
the  titles  underwent  some  alterations,  but  that  the  settlement 
of  2d  Jan.  1748  remained  unaltered  and  unrevoked  by  Earl 
Thomas  until  the  day  of  his  death.     In  particular,  it  was  al- 
leged that  so  far  from  having  the  most  distant  thought  of 
ever  making  his  paternal  estate  of  Culzean,  and  his  own  ac- 
quisitionsy  devolve  with  the  estate  of  Cassillis  upon  remote 
heirs  male,  that,  only  a  year  before  his  death,  he  took  mea- 
sures for  withdrawing  the  superiorities  of  such  parts  of  the 
estate  of  Culzean  as  were  held  of  the  family  of  Cassillis  out 
of  the  entail  of  the  Cassillis  estate. 

The  mode  in  which  these  changes  took  place  was,  after 
separating  the  property  from  the  superiority,  by  means  of 
feu-rights  granted  to  his  brother,  Mr.  David  Kennedy,  he 
resigned  the  lands  into  the  hands  of  the  crown,  and  obtained 
a  new  charter  of  this  date,  (23d  Feb.  1774),  comprehending  Charter  1774. 
the  superiority  of  the  barony  of  Culzean,  and  various  other 
valuable  portions  of  his  estates  (Greenan  excepted),  in  favour 
of  himself,  and  his  heirs  and  assignees  whatsoever. 

After  granting  the  above  feu  right,  Earl  Thomas  conveyed 
the  charter  1774  to  certain  persons  inliferent,  who  were  infeft, 
and  thus  became  invested  with  the  liferent  superiority ;  but, 
with  respect  to  the  fee,  which  was  taken  to  Earl  Thomas  and 
his  heirs  and  assignees  whatsoever,  the  procuratory  remained 
unexecuted  until  after  his  death. 

Upon  the  death  of  Thomas,  Earl  of  Cassillis  in  1775,  David 
Earl  of  Cassillis,  who  was  next  heir,  both  of  the  entailed  es- 
tate of  Cassillis,  and  of  the  estate  of  Culzean  and  others,  be- 
longing to  Earl  Thomas,  made  up  titles  to  a  great  part, 
though  not  to  the  whole  of  these  lands ;  but  he  never  made 
up  any  title  as  heir  of  provision  in  terms  of  the  settlement 
of  1748.  The  method  adopted  by  him  in  completing  his  title 
as  to  most  of  the  lands  was  this ;  having  expede  a  general 
service  in  April  1776,  as  nearest  and  lawful  heir  of  line  and  Service  1776. 
heir  male  to  his  brother,  which  he  thought  carried  the  per- 
sonal right  in  the  charter  1774,  and  thereupon  took  iufeftment 
upon  this  and  other  unexecuted  charters  obtained  by  Earl 
Thomas  in  the  course  of  political  operations  above  men- 
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1805.       tioned,  and  being  thus  Tested,  or  imagining  himself  to  be 

— — —    vested,  with  a  right  of  superiority,  he  granted  a  precept  of 

^^^^^       clare  constat  for  infefting  himself  in  the  property,  when  that 

EARL  OF      happened  to  be  disjoined  from  the  superiority,  but  without 

cAssttLis,  8ic.  always  attending  to  the  real  state  and  situation  of  the  base 

rights,  of  which  there  were  often  more  than  one  subordinate 

to  another,  under  the  same  right  of  superiority. 

Sir  Andrew  Cathcart,  Earl  Thomas,  and  David*B  nephew, 
lived  upon  the  best  terms,  and  they  having  no  children,  he, 
as  the  nearest  and  natural  heir  to  the  estate  of  Culzean,  was 
naturally  led  to  expect  to  succeed  to  it.  But,  upon  Earl 
David's. death  in  1792,  it  appeared  that,  by  certain  settle- 
ments, (deeds  of  entail  1783  and  1790),  he  had  called  after  the 
heirs  male  of  his  own  body,  and  failing  whom,  all  the  prior 
substitutes  of  the  former  entail,  the  heir  male  whatsoever  of 
the  said  John,  Earl  of  Cassillis,  making  the  succession  to  con- 
tinue to  descend  to  his  other  heirs  male  whatsoever,  who  were 
entitled  also  to  inherit  the  titles  of  honour  and  dignities  of 
the  family,  and  this,  not  only  in  regard  to  the  lands  and  earl- 
dom, but  also  in  regard  to  all  his  other  lands  and  estate 
therein  mentioned,  declaring  that  they  should  continue  with 
the  same  heirs  male.  By  the  entail  1790,  he  had  excluded 
Sir  Andrew,  and  all  his  own  near  relations,  from  the  succes- 
sion ;  and,  particularly,  by  that  deed,  the  whole  estate  of 
Culzean,  and  all  the  acquisitions  of  Earl  Thomas,  and  the  pur- 
chases of  Earl  David  himself,  with  an  exception  presently  to 
be  mentioned,  were  conveyed  to  the  respondent,  Captain 
Archibald  Kennedy  of  the  navy,  late  of  New  York,  America, 
a  cousin  three  or  four  times  removed,  but  who  happened  to  bo 
the  heir  male  to  the  Cassillis  estates  and  honours. 
Action  of  reduction  and  declarator  having  been  raised  by  the 
appellant,  it  was  maintained,  that  as  Earl  David  never  made 
up  a  title,  as  heir  of  provision,  in  terms  of  the  deed  1748,  he 
remained  a  mere  apparent  heir  of  the  lands  in  question, 
and,  by  the  well  known  rule  in  law,  had  no  power  gratui- 
tously to  alter  the  destination  to  the  prejudice  of  the  heirs 
in  that  deed.  It  was  therefore  made  a  material  question  in 
the  case,  how  far,  by  the  destination  in  the  charter  1774, 
the  destination  in  the  former  deed  1748  was  altered  and 
affected.  Sir  Andrew  Cathcart  claimed  to  succeed  under 
the  deed  1748,  which,  he  contended,  must  regulate  the 
succession  to  the  Culzean  estates ;  and,  after  leading  an  ad- 
judication against  the  estate  upon  a  trust  bond  granted 
to  the  appellant,  his  constituent,  to  try  the  question,  he 
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raifled  the  present   reduction,   to   have   thoee  deeds  set        m)5. 

aside,  Ist,  On  the  groand  that  they  flowed  a  non  habente    

poteatatemi  in  so  far  as  respects  the  land  rights  in  bline 
question.  That  as  Earl  David  had  never  made  up  a  title  as  kabI  of 
heir  of  provision^  in  terras  of  the  settlement  1748,  he  re- c^^**''^^*'  ^^' 
mained  a  mere  apparent  heir  as  to  that  disposition,  and  so 
had  no  more  than  a  mere  personal  right,  and  therefore  could 
not  alter  the  order  of  succession,  to  the  prejudice  of  the 
heirs  of  the  standing  destination.  2d,  That  although  Earl 
Thomas  had,  in  the  year  1774,  in  order  to  extend  his  po- 
hdcal  influence,  passed  a  new  charter  containing  the 
superiority  of  many  of  the  lands  in  question,  which 
charter  was  conceived  in  favour  of  himself,  and  his  heirs 
and  assignees,  and  which  charter  was  not  intended  to 
alter  the  settlement  of  the  estate  which  had  been  made 
by  the  deed  1748,  and  could  not  have  that  eflect.  Sd, 
That  the  term  "  heirs  and  assignees  "  being  flexible,  must 
be  understood  in  the  charter  1774  as  of  the  heirs  of  the 
destination  in  the  deed  1748,  and  therefore  that  the  service 
of  Earl  David,  as  heir  male  and  of  line  to  Earl  Thomas, 
could  not  connect  him  with  the  lands  in  the  charter  1774, 
as  h  was  necessary  for  that  purpose  that  he  should  have 
been  served  heir  of  provision,  in  terms  of  the  deed  1748,  by 
which  the  succession  was  regulated.  4th,  That  even  sup- 
posing *^  heirs  whatsoever,''  in  the  charter  1774,  to  signify 
heirs  of  line;  and  that  Earl  David  had,  by  his  service  as  heir 
of  line,  vested  in  him  the  right  to  that  charter,  and  had 
been  duly  infeft  thereon,  still  it  would  not  enable  him  to 
alter  the  succession  to  the  lands  and  superiorities  contained 
in  that  charter,  as  they  remained  subject  to  the  governing 
settlement  of  1748,  under  which  he  had  made  up  no  titles ; 
and,  separately,  that  the  settlement  of  1748  contained  an 
implied  prohibition  against  altering  the  order  of  succession, 
so  that  Earl  David,  even  if  he  had  completed  titles,  could 
not  make  an  alteration  of  the  succession.  In  answer,  it  was 
maintained  that  Earl  David  was  both  heir  of  line  and  heir 
of  provision,  and  that  the  general  service  tanqiiam  legitimes 
et  propinquior  hcarea  masculus  et  line<B  of  his  brother  was  in 
effect  a  general  service  as  heir  of  provision,  in  terms  of  the 
destination  1748,  and  did  import  and  imply  such  service,  and 
carry  all  and  every  right  in  that  character  ;  and  that  by  this 
service^  therefore,  the  disposition  1748  was  vested  in  Earl 
David.  2d,  That  there  was  no  prohibition  against  altering 
the  order  of  VBCcession ;  and  the  general  service  did  suffi- 
ciently connect  him  with  the  charter  of  1774  in  favour  of 
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1805.       heirs  and  assignees,  so  as  to  carry  all  the  lands  therein 
mentioned. 


BLANK  The  case  came  first    before  the   Lord   Justice   Clerk, 

KARL  OF  (M'Queen)  as  Ordinary,  who  pronounced  this  interlocutor : 
cAsfliLLis,  &c.  — **  Having  considered  the  mutual  memorials  for  the  parties. 
May  13, 1797.  *.  g^jg^  ^.j^^i.  jj^^j  David's  service,  as  heir  male  and  of  line 
*'  to  his  brother  Earl  Thomas,  necessarily  established  him 
"  to  be  heir  under  the  settlement  1748.  But,  Secundo  et 
'*  separatim^  finds  that  the  settlement  1748  was  alterable 
**  by  Earl  Thomas  at  pleasure,  and  in  respect  that  by  the 
**  disposition  1774,  executed  by  Earl  Thomas,  and  charter 
••  following  thereupon,,  a  considerable  part  of  the  lands  in 
"  dispute  stood  devised  to  Earl  Thomas,  his  heirs  and  as- 
"  signees :  Finds,  that  Earl  David's  said  service  did  effect- 
**  ually  carry  the  right  of  superiority  of  these  lands,  as 
'*  established  by  the  foresaid  charter,  and  that  the  precept 
•'  of  clare^  granted  by  Earl  David  in  his  own  favour,  with 
**  the  infeftment  thereupon,  did  effectually  carry  the  pro- 
"  perty :  Finds,  that  it  is  of  no  importance,  in  this  question, 
"  whether  the  property  was  consolidated  with  the  superi- 
"  ority  or  not  in  Earl  David's  person.  For,  although  in  a 
"  question  of  succession  ab  intestato^  these  lands,  without 
.  *'  consolidation,  would  be  considered  as  two  separate  estates, 
**  descendible  to  different  heirs,  if  so  devised,  yet,  as  both 
"  property  and  superiority  were  effectually  vested  in  Earl 
*'  David's  person,  so  any  deed  of  conveyance  of  these  lands, 
"  executed  by  him,  would  carry  every  right  and  title  he 
"  had  in  the  lands,  whether  of  property  or  superiority ; 
^'  and,  therefore,  upon  the  whole,  repels  the  reasons  of 
"  reduction  as  to  the  whole  of  the  lands  contained  in 
*<  the  disposition  1774;  repels  also  the  reasons  of  reduc* 
*'  tion  as  to  the  whole  of  the  other  lands  and  tenements 
*'  in  dispute,  except  as  to  the  tenements  in  Maybole, 
**  the  lands  of  Portmark  and  Polmeadow,  the  teinds  con- 
"  tained  in  the  conveyance  by  Mr.  Crauford  of  Ardmillan, 
**  the  lands  of  Enoch  and  Daljarbrie,  as  to  which,  desires 
'*  to  hear  parties  farther ;  and,  with  the  foresaid  exceptions, 
'*  assoilzies  the  defenders,  and  decerns."  Two  representa- 
tions were  given  in  to  the  Lord  Ordinary,  but  his  Lordship 
adhered.  Another  representation  havine  been  given,  went 
before  Lord  Armadale  as  Ordinary,  (from  Lord  Justice 
Clerk's  indisposition,)  and  his  Lordship  adhered ;  and  hav- 
ing heard  parties  as  to  the  lands  excepted,  he  found,  in  re- 
gard to  Portmark  and  Polmeadow,  that  Eiarl  Thomas  was 
infeft  in  these,  on  dispositions  granted  by  the  persons  from 
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whom  he  acquired  them;  but  as  these  were  not  compre-       1805. 

handed  in  Earl  Thomas'  disposition  of  1774,*  or  charter  fol-    ■ " 

lowing  thereon.  Earl  David's  general  seryice  was  insuifi-       b^ane 

dent  to  vent  in  him  the  right  and  title  to  these  lands,  and     sabl  of 

reasons  of  reduction  sustained  as  to  these.     But  his  Lord-^^^"''"*»^®* 

ship,  on  representation,  altered  this  interlocutor  (I3th  Jan. 

1799),  and  found  'Mhat  Earl  Thomas' disposition  in  1748, 

*•  in  favour  of  his  brother  David,  conveyed  not   only  the 

"*  lands  therein  specially  enumerated,  but  also  all  the  other 

**  lands  which  the  said  Earl  Thomas  should  thereafter  ac- 

'•  quire ;    and  that  Earl  David's  general  service  in  1776  was 

''  sufficient  to  establish  his  right  as  heir  under  the  disposi- 

*'  tion  1748,  and  therefore  adheres  in  toto  to  the  intorlocu- 

*'  tors  pronounced  by  the  late  Justice  Clerk,  of  date  13th 

•<  May  and  29th  June  1797,  and  assoilzies  the  defender 

'*  from  the  whole  conclusions  of  the  libel." 

On  a  reclaiming  petition  to  the  whole  Lords,  the  Lords 
pronounced  this  interlocutor: — "Find,  that  David^  late 
"  Earl  of  Cassillis,  by  his  general  service,  ^anguam  fejri^i- Jan,  16,1800. 
"  mu8  et  propinquior  koeres  mascultis  et  linece  of  his  brother, 
*'  Earl  Thomas,  carried  right  to  the  unexecuted  precept  in 
*'  the  charter  1774,  and  did  thereby  vest  in  him  a  sufficient 
*'  personal  right  to  the  lands  therein  contained,  and  also 
'*  to  every  other  lands  belonging  to  his  brother,  which  stood 
'*  upon  personal  titles  of  the  same  kind,  devised  to  heirs 
*'  and  assignees  whomsoever.  Find,  that  as  Earl  David  was 
*'  heir  to  his  brother,  as  well  by  the  special  destination 
"  contained  in  the  deed  of  settlement  executed  by  Earl 
"  Thomas  in  1748,  and  the  charters  following  thereupon, 
'*  as  by  the  other  titles  and  investitures  in  the  person  of 
*'  Earl  Thomas,  it  is  unnecessary  to  determine  the  question, 
**  whether  the  special  destination  was  altered  or  not  by 
••  charter  1774,  the  general  service  being  in  all  events  suf- 
"  ficient,  in  point  of  form,  to  connect  him  with  the  lands 
*'  contained  in  the  charter,  or  in  any  similar  titles,  and  so 
**  far  adhere  to  the  interlocutors  reclaimed  against.  But 
**  ordain  the  partiestogive  in  a  memorial  upon  the  other  points 
**  of  the  cause,  and  particularly  upon  the  question  of  conso- 
**  lidation  respecting  the  lands  of  Macgowanston  and  others, 
**  and  upon  the  question,  whether  the  general  service  was 
"  sufficient  to  connect  Earl  David,  as  heir  of  provision  under 
^*  the  settlement  1748,  with  the  different  parcels  of  land 
*•  fvhieh  were  acquired  by  Earl  Thomas.*' 

The  appellant  reclaimed,   and  upon  advising  together 
with  the  memorials  which  had  been  ordered  as  to  the  con- 
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1805.       solidation  ;  and  whether  the  general  service  was  sufficient 

to  connect  Earl  David  with  the  deed  1748,  so  as  to  enable 

BLANB      jjjjjj  ^Q  ^^^^        ^jj^g^  j^^ jg  ^^  which  he  had  no  other  title 

SABL  OF  but  under  that  deed.  The  Court  adhered  "  to  ^hcir  inter- 
Jar^^^isoi"'^^^^^^""  reclaimed  against,  and  refuse  the  desire  of  the 
* "  petition ;  and  farther,  find  the  general  service  of  Earl 
"  David  suflScient  to  carry  the  subjects  not  contained  in  the 
"  charter  1774 :  Bepel  the  reasons  of  rednction,  assoilzie 
"  the  defendant  from  the  whole  conclusions  of  the  libel, 
"  and  decern." 

This  interlocutor  made  the  cause  final  before  the  Court  of 

Session,  with  regard  to  the  whole  lands  contained  in  the 

charter  1774,  and   upon  similar  titles.     But,   upon  other 

points  of  the  cause,   the  appellant  reclaimed,  contending 

that  the  general  service  of  Earl  David,  as  nesirest  lawful 

heir  male  and  of  line  to  his  brother,  was  not  a  service  as 

heir  of  provision  under  the  settlement  1748,  sufficient  to 

vest  ill  him  the  right  descending  to  such  heirs  of  provision, 

or  to  carry  the  subject  not  contained  in  the  charter  1774. 

May  26, 1801.     The  Lords  pronounced  this  interlocutor : — "  Find,    that 

"  the  general  service  of  David,  Earl  of  Cassillis,  tanquam 

"  Ugitimus  et  propinquior  Iiasres  niascuhis  et  linetB  of  his  bro- 

"  ther  Earl  Thomas,  was  not  a  service  as  heir  of  provision 

"  under  the  settlement  1748,  and^  consequently,  is  not  suffi- 

'*  cient  to  carry  the  subjects  in  question,  which  are  not  con- 

"  tained  in  the  charter  1774,  sustain  the  reasons  of  reduc- 

"  tion  as  to  these  subjects,  and  remit  to  the  Lord  Ordinary 

''  to    proceed   accordingly."      The  respondent    reclaimed 

July  7,  1801.  against  this  interlocutor,  whereupon  the  Court  "  Find  that 

"  the  meaning  of  the  Court,  in  pronouncing  the  interlocutor 

"  26th  May  last,  was,  to  find,  that  Earl  David's  general 

"  service  was  not  a  service,  as  heir  of  provision,  to  connect 

"  him  with  the  settlement  in  1748,  or  with  any  similar  deed 

*^  of  provision  or  settlement ;  and,  consequently,  was  not 

"  sufficient  to  carry  the  subjects  which  were  specially  pro- 

''  vided  by  any  such  deed,  and  which  were  not  contained  in 

"  the  charter  1774,  or  in  any  other  title  deed  or  charter  of  a 

**  similar  nature :  Finds  that  the  lands  of  Enoch  and  Little 

<'  Enoch,  the  lands  of  Portmark  and  Polmeadow,  and  tene- 

*'  ments  of  Maybole,  and  the  teinds  conveyed  by  Crawford 

*'  of  Ardmillan,  were  of  this  description,  and  were  not  car- 

"  ried  to  Earl  David  by  the  said  general  service ;  but  that 

"  all  other  lands  in  question  were  so  carried :  And,  with 

*'  this  explanation,  allow  an  additional  petition  upon  the 

"  general  question  of  law  respecting  the  import  or  effect  of 
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"  the  general  service  expede  by  David  Earl  of  Cassillis  1 7th        1805. 

•*  April  1776."     On  this  petition  the  Lords  pronounced  this    

interlocutor :  "  Find  that  Earl  David's  general  service  tan-      »^^^^ 

"  quam  legitimua  prapinquior  et  hceres  masculua  et  lineae  of     eabl  op 

"his  only  brother  german  Earl  Thomas,  necessarily  ^st^-^^^fi^jJjfo 

"  blished  him  to  be  the  heir  under  the  settlement  1748,  and 

*•  vested  in  him  the  personal  right  of  the  subjects  thereby 

"  conveyed  to  him  ;  and  therefore  that  he  has  now  right  to 

''  the  lands  of  Enoch  and  Little  Enoch,  the  lands  of  Port- 

"  mark,  Polmeadow,  the  tenements  in  Maybole,  and  the 

"  teinds  conveyed    by  Crauford  of  Ardmillan ;   repel   the 

"  reasons  of  reduction  as  to  these  subjects,  assoilzie  him  from 

"  the  conclusions  of  the  summons  as  to  these^  as  well  as 

*'  to  those  contained  in  the  charter  1774,  and  decern." 

Opinion  of  the  Judges. 

Advising  I5th  January  1801. 

Lord  PassiDBNT  Campbell  said, — '^  I  am  of  opinion  thai  the 
interlocutor  is  clearly  right.  Earl  David  had  two  ways  of  making 
up  his  titles  to  the  lands,  contained  both  in  the  charter  1774  and 
deed  1748;  and  as  he  was  unlimited  proprietor,  no  third  party 
could  object  to  the  mode  which  he  chose.  And  there  is  cleariy 
nothing  in  the  last  argument  contained  in  the  close  of  the  petition, 
because,  if  Earl  David  did,  in  any  shape,  make  up  a  title  sufficient  to 
connect  him  with  the  estate,  he  was  under  no  limitation  as  to 
altering. 

"  The  simple  question  here  is,  Whether  Earl  David  has  made  up 
a  habile  title  to  enable  him  to  alter  or  to  burden  ?  not  what  rule  of 
succession  would  have  obtained,  suppose  he  had  made  no  alteration  ? 
A  deed  of  settlement  of  succession  is  one  thing,  and  a  charter  or  a 
title  is  another.'' 

Lord  Justice  Clerk. — '*  I  am  also  for  adhering." 

Lord  Herhamd. — ^'  The  question  reserved  in  the  interlocutor 
ought  to  be  determined  first.  I  am  of  opinion  that  no  alteration 
was  intended." 

Lord  Armadale. — ^'  I  am  for  adhering  as  to  the  point  in  the 
petition  and  answers.  As  to  the  second  point,  how  fat  the  service 
as  *  kgitimus  et  propinquior  kceres  masculus  et  linece/  is  a  sufficient 
service  as  heir  of  provision,  I  think  it  is  enough  if  it  is  necessarily 
implied.'' 

Lord  Heruamd. — '^  The  service  cannot  be  of  provision  without 
saying  so  in  express  terms.  And  I  think  something  more  than 
mere  intention  is  necessary." 

Lord  Mbadowbank. — "  The  term,  <  heirs  male'  itself,  means  heirs 
of  provision.  Ead  David  was  called  by  these  terms ;  and  declara- 
tor to  that  purpose  might  have  been  sufficient  to  complete  title.** 
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1805.  Lord  Bannatynew — '*  The  seirice  clearlj  pointed  him  out  as 

• '     heir  of  provision." 

BLAME  Lord  Craig. — "  In  my  opinion  the  service  is  sufficiently  con- 

BABL  OF      ^ectcd  with  the  charter  1774,  hut  not  with  the  deed  1748,  as  heir 
cAssuxis,  &c.  of  provision." 

Lord  Prbsidbnt  Campbell. — ^'  The  first  point  is  consolidation. 
The  case  of  Drummelier  was  decided  on  general  principles,  and  not 
upon  the  specialities.  There  is  too  little  said  here  upon  that  de- 
cision. But,  in  the  present  case,  it  is  thought  the  plea  of  prescrip- 
tion is  good. 

"  The  second  point  is  the  effect  of  a  general  service  to  connect 
with  the  deed  1748,  so  as  to  take  up  the  lands  in  that  deed.  This 
is  clearly  not  a  service  as  heir  of  provision,  and  therefore  insufficient. 
The  proof  of  the  fact  hy  declarator  is  not  sufficient. 

'*  The  third  or  last  point  is  irregularly  introduced,  and  is  nnten- 
ahle  in  law. 

*^  As  to  the  service,  the  Lord  Ordinary,  hy  the  first  part  of  his 

interlocutor,  does  not  mean  to  lay  down  a  general  proposition,  hut 

decides  only  tn  this  case^  taking  in  aid  the  charter  I774.    The 

greater  includes  the  less.    Ergo,  a  special  service  includes  a  general 

one,  and  a  son  serving  himself  ianquam  legiiimus  et  propinquior 

hceres  to  a  father,  includes  the  heir  male  of  the  father.    This  alone 

Haldane  o.      is  the  principle,  in  the  case  of  Haldane,  &c.  vide  the  case  of  Men- 

HaldMe,        ^ies.     In  the  case  of  Haldane*,  suppose  the  case  had  not  heen  set- 

Mor*.  14  443.'  ^^^  ^^  Patrick  at  all,  but  on  a  third  person,  whom  failing,  to  John 

Haldane,  eldest  lawful  son  of  Patrick  Haldane,  or  to  the  heirs  of 

tailzie,  then  John  had  been  served  nearest  and  lawful  heir  to  his 

father,  this  would  not  have  heen  a  service  as  heir  of  provision  to  the 

estate.    A  special  service  includes  a  general  senrice  ejusdem  generis^ 

but  not  of  a  different  kind. 

*'  The  quotation  from  Mr.  Erskine  on  this  subject  is  correct    The 

object  of  a  special  service  is,  to  connect  with  a  particular  estate, 

and,  the  titles  being  produced,  an  erroneous  description  may  be  more 

Jane  21,1749.  easily  excused,  upon  the  principle  of  the  decision  in  Bell  v.  Carru- 

Karnes,  Hem.thers;  and  the  same  holds  in  precepts  of  dare. 

*  "  But  a  general  service  as  heir  of  line,  heir  male,  &c.,  means  to 

Test  a  certain  character  of  heirship,  and,  of  course,  a  title  to  carry  any 
subjects  or  rights  destined  in  that  manner,  without  being  confined 
to  any  special  subject. 

"  A  general  service,  as  heir  of  provision,  ought  alvrays  to  have  re- 
ference to  a  particular  subject,  and  so  far  is  of  the  nature  of  a  special 
service,  being  truly  what  is  called  a  general  special  service,  being 
M  '  1    d    f    '^P®^^^  quoad  the  subject,  but  general  so  far  as  it  relates  to  a  right 
Pitrichie         ^^^  clothed  with  infeftment. 

Aug.  12.1753.  "  There  are  many  instances  of  general  services  as  heir  of  provi- 
Mot.  14,431,  gj^jj^  without  reference  to  a  particular  subject,  but  it'is  believed,  that 
Lords,  ante  ^  ^^^  ^^  these,  the  deed  of  provision  or  settlement,  which  was  the 
vol.  i.  p.  570.  ground  of  the  service,  was  produced  to  the  jury,  in  order  to  instruct 
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the  claim,  and  was  so  mentioned  in  the  proceedings.     An  heir  of       1806. 
proyision  is  not  a  general  character,  such  as  heir  of  line,  &c.,  hut  a    * 
special  and  limited  one,  founded  upon  deed ;  and  in  no  instance  was      blanb 
this  ever  found  to  be  implied  from  or  included  in  the  general  charac-      ^^^^  ^^ 
ter  of  heir  of  line  or  heir  male.     Even  -the  case  of  Livingstone  v.  cassjllis,  &c. 
Menzies,  as  reported  very  inaccurately  by  Forbes,  goes  no  farther  Jan.  12, 1706. 
than  to  find,  that  an  eldest  son,  being  served  heir  of  line  to  his  fa-  pj^j^^g^ 
ther,  was  of  course  also  heir  male  to  his  father,  and  entitled   to  a  Dalhousie  v. 
provision,  destined  by  contract  of  marriage  to  heirs  male,  which  was  Lord  &  Lady 
in  some  degree  similar  to  the  case  of  Dalhousie  and  Hawley.  13*1712'  Fori 

^^  LegUimus  propinquior  AcBres  is  of  pliable  signification,  and  where  bes*  Dec. 
a  son  is  served  in  that  character  to  his  father,  he  necessarily  must  be 
both  heir  of  line  and  heir  male,  at  least  he  cannot  be  the  former 
without  being  the  latter.  This  was  the  principle  of  the  decision  in 
the  case  of  Haldane ;  but  if  he  had  been  served  UgUimus  propinquior 
kcBres  linecPf  this  would  not  have  implied  a  service  as  heir  male,  and, 
at  any  rate,  it  never  could  have  been  carried  a  step  farther,  to  imply 
lieir  of  provision  to  a  subject  devised  or  destined  not  under  any  ge- 
neral description  of  that  kind,  but  under  a  special  description,  or  to 
the  claimant  as  a  special  substitute. 

^^  A  general  service,  as  nearest  heir  at  law  to  the  predecessor,  may 
be  necessary  for  the  very  purpose  of  challenging  a  deed  of  settlement 
granted  by  that  same  predecessor,  by  which  the  succession  is  provided 
to  the  claimant  himself  as  the  first  heir,  but  under  burdens  and  con- 
ditions which  he  does  not  think  it  proper  for  him  to  acquiesce  in. 
To  challenge  such  a  deed,  a  general  service  is  necessary,  Diet.  vol. 
ii.  p.  472.  Nor  was  the  contrary  found  in  the  case  of  Gordon  v» 
Ogilvie,  observed  in  the  Diet.,  for  that  case  is  not  correctly  abridged. 
Now  it  would  be  very  extraordinary  to  maintain  that  a  service  as 
legilimus  et  propinquior  hceres  masculus  et  linece  ezpede  for  the  very 
purpose  of  enabling  the  heir  to  challenge  his  predecessor's  deed,  was 
tantamount  to  a  service  as  heir  of  provision  under  that  deed,  which 
of  course  would  be  a  homologation  of  the  deed,  and  bar  him  eo  ipso 
from  insisting  in  the  challenge. 

^'  A  service  tanquam  legitimus  et  propinquior  hceres  masculus  et  lineos 
does  not  even  include  a  service  as  heir  of  conquest,  which  is  an- 
other general  character,  and,  in  the  present  case,  had  there  been  an 
heir  of  conquest  existing,  the  service  expede  by  Earl  David  would 
not  have  connected  him  with  such  of  the  lands  in  the  charter  177^ 
as  had  been  conquest  by  his  brother.  Far  less  does  it  include  a  ser- 
Tice  as  heir  of  provision,  because  it  does  not  directly,  nor  indirectly, 
refer  to  any  provision,  or  to  any  special  destination  whatever,  nor  to 
any  right  so  devised. 

^'  The  decisions  have  gone  far  enough  in  the  ca?es  of  Haldane, 
&c.,  which  were  merely  contested  as  departing  from  the  strict  ori- 
ginal principle  of  the  feudal  law  ;  but,  to  carry  them  farther  would 
produce  endless  confusion  and  uncertainty  in  our  land  rights,  and 
therefore  ought  strenuously  to  be  resisted. 
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1805.  '*  Sir  Thomas  might  have  had  a  son  who  predeceased  him,  hut 

•  to  whom  he  had  disponed  the  estate  in  his  own  life  ;  in  that  case  a 

s^AKH  serrice  as  heir  of  provision  to  that  son  would  have  heen  necessary. 
«ABL  OF  '^  general  service  as  heir  of  line,  &c.,  requires  nothing  hat  proof  of 
CA8SIU.U,  &c.  propinquity ;  hut  a  service  as  heir  of  provision  does  not  prove  pro- 
pinquity, hut  connection  with  the  successor  through  some  deed,  in 
order  to  which  the  deed,  or  some  evidence  of  it,  must  he  produced  to 
the  jury.  A  service  ianquam  legitimus  et  propinquior  hceres  mascU'- 
lus  et  Unece  takes  all  rights  descendible  in  that  line,  and  to  these  ge- 
neral characters  or  descriptions  of  heirship,  and  nothing  more,  i.  e. 
writs,  bonds,  adjudications,  teinds. 

*^  Heir  male  is,  in  one  sense,  hctresf actus,  and  an  heir  of  provision, 
but  the  law  itself  has  given  him  a  feudal  character  of  a  general  nature ; 
and  a  man  may  choose  to  be  served  heir  to  his  ancestor  in  that 
character,  independent  of  any  subject  which  he  is  to  take  by  it  It 
is  a  mistake  to  say  that  he  took  up  the  succession  under  the  service. 
He  was  heir  apparent  of  all  the  investitures,  and  by  all  the  d^eds, 
and  in  that  character  (which  was  the  only  one  he  had  to  the  lands 
in  question)  he  possessed  them.  It  is  not  fair  to  the  memory  of 
M' Queen,  the  late  Justice  Clerk  to  suppose,  that  a  hasty  opinion,  given  by  him 
in  the  Outer  House,  was  his  deliberate  opinion,  contrary  to  what  he 
gave  in  the  case  of  Colvile. 

'*'  The  great  object  of  a  service  is  to  vest  a  right,  and  to  carry  a 
succession  from  the  dead  to  the  living.  It  is  not  merely  for  proof  of 
a  fact,  and  it  is  no  matter  what  evidence  you  see  on  the  face  of  it ; 
for  example,  every  service  of  an  eldest  son  to  his  father,  in  whatever 
character,  must  always  prove  him  to  be  the  nearest  heir  of  his  father. 

Advising  l&th  Nov.  1802. 

Lord  President  Campbell  said : — 

^*  That  a  general  service  ianquam  legilimus  et  propinquior  hceres 
masculus  et  lineasy  is  not  equivalent  to  a  service  as  heir  of  pro- 
vision, in  order  to  take  up  a  personal  right  to  lands  destined  to  par- 
ticular heirs,  and  can  vest  no  right  in  a  substitute  called  by  name,  is 
a  proposition  so  clear,  that  the  contrary  argument  would  probably 
not  have  been  attempted,  had  it  not  been  thought  to  receive  some 
countenance  from  the  decisions  in  the  cases  of  Dalhousie  and  Hal- 
dane. 

''  The  general  doctrine  of  the  law  is  well  explained  in  the  an- 
swers, and  illustrated  by  many  authorities. 

*'  Morluus  sasit  vivum  never  was  a  principle  in  the  law  of  Scot- 
land, either  in  heritage  or  in  moveable  succession;  and,  supposing  it 
had  been  so  at  an  early  period,  it  is  and  must  be  admitted,  that  cer« 
tain  forms  are  now  necessary  to  transfer  property  of  any  kind  from 
the  dead  to  the  living,  and  that  succession  does  not  operate  ipso 
jure.    It  is  of  no  consequence  when  the  fonn  of  a  general  service, 
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as  now  used,  was  introduced,  or  whether  the  same  was  done  by  some        1805. 
other  form  at  the  period  alluded  to  in  p.  1 5,  of  the  petition,  for  still  some     ■ 
form  of  cognition  is  even  there  admitted  to  have  been  necessary.  But,       blank 
in  connecting  the  heir  with  the  ancestor  in  a  right  of  lands,  there  could      ^^J^l  Qp 
not  originally  be  any  such  thing  as  obtaining  an  entry  from  the  su-  cassillxs,  &c. 
perior  upon  a  mere  personal  conveyance  or  personal  right  of  any  kind 
flowing  from  the  ancestor,  who  was  not  at  liberty  to  alien  without 
the  superior's  consent,  and  whose  procuratory  or  precept  for  that 
purpose  fell  to  the  ground  by  his  death,  like  any  other  mandate. 
The  superior  was  not  obliged  to  receive  any  successor  in  the  fee, 
except  the  heir  in  the  investiture.     The  predecessor's  infeftment  of 
course  was  produced,  and  the  heir  entitled  to  succeed  by  that  inves- 
titure was  alone  entitled  to  claim  a  renewal  of  the  fee  in  his  person, 
which  accordingly  was  done,  either  by  special  service^  or  precept  of 
dare  constat,  or  by  cognition  mori  burgi,  (more  burgagio  f)  and 
sasine  following  thereon. 

"  The  inference  drawn  from  the  passage  of  Erskine,  p.  15,  viz. 
that  a  personal  right  to  the  lands  passed  without  any  service  at  all, 
is  quite  erroneoas.  What  it  means  is,  that  the  original  brieve  of 
inquest  did  not  apply  to  the  case,  because  it  was  only  the  heir  of 
investiture,  and  not  the  heir  in  personal  rights,  that  could  demand  an 
entry,  till  the  law  was  gradually  altered  in  this  particular ;  first,  in  the 
case  of  apprisings  and  adjudications,  1469  c.  37 ;  1672  c.  19.  Then 
in  the  case  of  purchasers  at  judicial  sales,  by  1681,  c.  17 ;  1690,  c. 
20 ;  by  the  act  1685  concerning  entails,  and  by  the  ward  act  20  Geo. 
11^  and  further,  by  the  act  1693,  c.  35,  allowing  procuratories  and 
precepts  to  be  executed  afler  the  deaths  of  the  grantor  or  the  grantee. 

"  So  soon  as  personal  rights  of  land  or  other  heritages  came  to  be 
known  and  practised,  some  form  of  cognition  to  connect  the  heir 
with  the  ancestor  in  such  rights,  became  of  course  necessary,  as  the 
rule  vms  general  that  no  ipso  jure  transmission  could  take  place,  with 
certain  exceptions,  none  of  which  apply  to  the  present  case,  and 
accordingly  it  is  admitted,  that  for  at  least  two  centuries  and  more, 
the  established  form  has  been,  by  general  service,  under  the  brieve 
of  inquest,  to  take  up  such  incomplete  rights,  which  either  do  not, 
in  their  nature,  require  infeftment,  or  bave  never  been  carried  that 
length,  which  brieve  is  just  the  same  with  that  in  a  special  service, 
except  that  it  contains  fewer  heads,  because  it  is  not  necessary  to 
answer  those  heads  which  suppose  the  predecessor  to  have  been  in* 
left. 

"  It  is  necessary^  however,  to  attend  to  the  different  kinds  of  ge- 
neral serrice,  and  to  the  different  objects  which  are  in  view  in  ex- 
peding  such  a  service,  from  which  ^^e  will  see,  that  the  term  general, 
when  applied  to  services,  has  two  distinct  significations.  In  the 
first  place,  a  general  service,  in  the  most  proper  sense,  is  a  service 
which  means  to  vest  a  general  character  of  heirship  in  the  grantee, 
without  reference  to  any  particular  subject.  2d.  It  may  be  a  ser- 
vice referring  to,  and  for  the  purpose  of  connecting  wich,  a  particu- 
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1805.       1a^  subject  or  Bubjects,  in  which  the  predecessor  did  not'  die  infeft 
This  is  what  Lord  Stair  calls  a  service  in  general,  and  what  some 


BLANK       lawyers  call  a  general  special  service^  analogous  to  the  general  spe- 
EARL  OF     ^^  charge  which  may  be  given  by  a  creditor  to  the  heir  of  his  debt- 
CA88ILLT8,  &c.  0^9  to  cutcr  in  a  particular  subject  in  which  his  predecessor  died  un- 
infeft. 

^^  Of  the  first  kind,  tiz.  services  merely  general,  are  the  service 
ianquam  kgUimus  et  propinquior  heres  linecB  ;  the  service  ianquam 
legUimus  el  propinquior  kasres  masculus ;  the  service  tanquam  pro- 
pinquior el  legilimus  hcere^  conqueslug.  All  these  are  distinctly  mark- 
ed and  known,  and  can  admit  of  no  ambiguity.  It  is  unnecessary 
to  refer  to  any  particular  subject.  The  object  of  the  service  is  to 
vest  one  or  other  of  these  general  characters  in  the  heir,  which  will 
entitle  him  to  take  up  without  any  further  ceremony  or  form,  every 
personal  rights  which,  either  by  law  or  by  deed,  is  descendible  to 
that  particular  character  of  heirship  so  described  in  the  retour. 

''  A  general  service  Ianquam  legilimus  hasres  provisionis  is  of 
more  limited  nature,  in  so  far  as  the  law  does  not  know  any  such 
heir,  unless  arising  out  of  the  provision  of  some  particular  deed.  He 
is  not  an  heir  at  law»  but  a  hceres  factus^  and  therefore  a  service  as  heir 
of  provision  ought  regularly  to  refer  to  some  particular  deed  or  subject, 
and,  for  the  most  part,  does  so,  as  the  jury  cannot  well  answer  to  the 
brieve  without  some  evidence  being  laid  before  them,  by  production  of 
a  deed,  and  reference  to  a  subject  thereby  conveyed,  and  therefore 
Vide  ante.  ^^  "^^^  ^  disputed  point,  in  the  case  of  Maitland  of  Pitrichie,  whe- 
ther a  retour  of  service,  bearing  the  claimant  to  be  nearest  and  lawful 
heir  of  tailzie  to  his  predecessor,  in  general  terms,  without  saying  to 
what  estate  or  to  what  deed,  was  a  good  service,  although  it  appear- 
ed from  the  proceedings,  that,  for  instructing  their  claim,  she  had 
produced  the  tailzie  itself.  But  the  service  was  sustained  both  here 
and  in  the  House  of  Lords ;  and  it  is  believed  there  have  been  in- 
stances of  services,  as  heirs  of  provision,  without  production  of  any 
deed,  or  at  least  without  any  such  thing  appearing  on  the  face  of  the 
proceedings ;  but  all  the  inference  to  be  dra^n  from  this  is,  that 
juries  have  sometimes  proceeded,  in  such  cases,  upon  very  slender 
evidence,  which  seems  to  be  of  little  importance  one  way  or  ano- 
ther, the  object  of  such  a  service  being  merely  to  vest  in  the  claimant 
the  general  character  of  heir  of  provision,  and,  consequently,  a  title 
to  take  up  the  succession  to  any  subject  which  may  happen  to  be 
provided  to  him  by  the  ancestor.  If  there  be  none  such,  the  service 
will  do  neither  good  nor  harm. 

*''  It  was  observed  by  one  of  the  judges,  that  an  heir  male  is  al- 
ways, by  the  law  of  Scotland,  an  hasres  faclusy  as  much  as  an  heir  of 
provision,  and,  therefore,  that  we  have  no  occasion  to  distinguish  his 
case  from  that  of  any  other  heir  of  pro?ision,  because  nothing  passes 
to  him  by  law  except  by  some  particular  deed  or  destination. 

'*  Supposing  this  observation  to  be  right,  it  does  not  occur  what 
inference  arises  from  it  which  can  bear  upon  the  present  question. 
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If  it  be  meant  thai  a  service  as  heir  male  is  tantamount  to  a  service        1805. 

as  heir  of  provision,  this  is  evidently  a  mistake ;  a  person  may  have  in  — 

him  the  technical  character  of  heir  male  to  such  a  person,  without  any       blank 

provision  at  all.     Heir  male  is  a  designation  which  birth  alone  be-      tLji^i  of 

stows,  and  cannot  be  conferred  by  any  deed,  so  that,  qua  such,  he  iscASsiixis,  &o. 

clearly  a  hceres  natus,  not  a  hceres  faclus.     This  distinction  is  clearly 

laid  down  by  Balfour.     In  Balfour's  time  it  was  understood  to  be  a 

destination  to  the  heir  male,  in  contradistinction  to  the  heir  of  line  ; 

and,  therefore,  he  speaks  of  two  kinds  of  brieves  only,  one  for  the  heir 

of  line  and  another  for  the  heir  of  tailzie,  under  which  last  the 

claimant  (says  he)  may  be  served  not  only  as  heir  of  tailzie^  but  as 

heir  male ;  but  he  does  not  admit  of  a  brieve  for  serving  us  heir 

male  alone,  for  this  reason,  that  all  heirs  male  are  not  heirs  of  tailzie, 

but  heirs  of  tailzie  (says  he)  are  heirs  male.     Although,  therefore,  in 

Balfour's  time,  a  service  as  heir  of  tailzie,  meaning  a  special  service,     . 

might  yirtually  denote  heir  male,  because  there  were  no  other  heirs 

of  tailzie,  or  rather,  as  he  says,  a  brieve  of  inquest,  in  the  character  of 

heir  of  tailzie,  might  authorize  a  service  as  heir  mate ;  the  reverse 

did  not  hold,  for  the  reason  assigned  by  him. 

^'  There  is  another  kind  of  service  of  a  general  description,  under 
which  an  heir  may  be  served,  and  which  requires  to  be  attended  to. 
He  may  take  out  a  brieve  to  be  served  tanquam  legiiimus  propifi- 
quior  hceres  to  his  predecessor,  without  saying  whether  linea^  mas- 
cuius,  provisionis,  &c.  This  lays  the  foundation  for  argument  upon 
the  import  of  such  a  general  phrase,  in  the  same  way  as  often  hap- 
pens with  respect  to  heirs  whatsoever,  or  heirs  or  assignees  whatso- 
ever, in  a  deed.  The  roost  proper  signification  of  any  such  phrase  is, 
that  it  denotes  the  heir  at  law,  i.  e,  the  heir  ab  infesla/o  whom  the 
law  itself  calls  to  the  succession,  independent  of  any  act  or  deed. 
But  the  term  heirs  whatsoeyer  has,  in  many  instances,  been  found 
pliable  secundum  subjeclam  materiam^  so  as  to  denote  other  heirs, 
and  sometimes  even  nearest  of  kin.  In  the  same  way,  there  is  room 
for  argument,  that  legiiimus  el  propinquior  hceres,  although,  in  its 
most  proper  signification,  denotes  the  heir  at  law,  a.  e.  heir  of  line, 
yet  it  may,  in  particular  circumstances,  be  construed  to  denote,  or  to 
include  other  heirs. 

"  Suppose  a  middle  brother  dies,  and  both  his  older  and  youn^rer 
brother  are  serred  in  the  same  precise  terms,  tanquam  legiiimus 
et  propinquior  hceres,  without  adding  either  of  line  or  conquest,  it 
is  thought  that  both  services  would  be  good,  the  one  to  carry  the 
ancient  heritage,*  and  the  other  the  conquest. 

**  A  special  service  of  this  kind  tanquam  legiiimus  el  propinquior 
hceres  to  the  deceased  in  certain  lands,  must  always  be  construed  as 
applying  to  the  investiture.  A  precept  of  clare  constat  the  same. 
A  general  special  service  the  same  ;  for  the  very  object  in  view  is  (o 
connect  the  claimant  with  a  particular  subject,  and  with  the  line 
or  character  of  heirship  described  in  the  deed  referred  to. 

VOL.  V.  c 
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1S06.  "  This  will  account  for  some  of  the  decisions  relied  on  by  the 

petitioner,  particularly  the  case  of  the  Earl  of  Dalhoosie,  which  was 


BLANic       a  special  service.     See  Ratio  Decidendi,  Diet.  vol.  ii.  p.  365.    The 

BARL  OF      ^**®  ^®®  ®^  Calderwood  Durham  was  of  the  same  kind.     See  also 

CAssiLLis,  &c.  President  Dalrymple,  29th  November  1716.    Action,  where  it  was 

disputed,  whether  a  special  service  would  be  held  as  a  service  in  the 

character  of  heir  of  line  ? 

''  The  case  of  Haldane  was  attended  with  more  difficulty,  as  being 
a  mere  general  service,  not  referring  to  any  subject  or  to  any  deed  ; 
but  it  was  determined  upon  a  similar  principle,  namely,  that  legiti^ 
mus  et  propinquior  hasres  were  of  pliable  signification,  denoting  in  a 
general  service  every  heir  at  law,  and  that  an  eldest  son  serving  to 
his  father,  being  ex  necessitate  juris^  both  heir  of  line  and  heir  male 
to  his  father,  these  general  words  legitimus  et  propinquior  heeres 
necessarily  included  both.  A  son  cannot  be  heir  of  line  to  his  fa- 
ther without  being  also  heir  male,  and  therefore  legitimus  et  propin* 
quior  hasres  to  his  father,  cannot  be  restricted  so  as  to  denote  heir 
of  line  only,  for  it  necessarily  imports  heir  male  as  well  as  heir  of 
line.  Had  the  service  been  tanquam  legitimus  et  propinquior 
hcBres  linece,  this  would  have  clearly  denoted  that  he  did  not  choose 
to  claim  or  to  be  served  as  heir  male,  or,  vice  versoy  had  it  been  as 
heir  male,  this  could  not  have  included  heir  of  line  ;  but  legitimus 
et  propinquior  kcereSi  was  virtually  and  necessarily  a  service  in 
both  characters,  and  entitled  him  to  succeed  to  whatever  rights  were 
devised,  either  to  the  one  line  of  heirship  or  to  the  other. 
Livingstone  v.      '^  As  to  the  case  of  Livingstone,  the  state  of  it  given  by  Forbes  is 

Menzies,  Jan.  q^qs^  indistinct ;  and  it  is  remarkable,  that  although  Fonntainhall 
12    1706   For  '  o 

bes'  Dec.  '  ^^^^  ^^  ^^  ^^°^®  period,  and  gives  us  a  decision  of  the  very  same 
date,  22d  January  1 706,  yet  the  case  of  Livingstone  is  not  to  be 
found  there  of  that  date  ;  but  we  have  that  same  case  in  Fountain- 
hall,  of  date  13th  December  1705,  and  likewise  of  three  other  dates, 
25th  Feb.  17th  June,  and  31st  December  1707t  hut  in  none  of 
them  is  it  said,  that  any  such  point  was  determined  as  is  contained 
i^  Forbes,  from  which  it  is  highly  probable  that  Forbes  was  in  some 
mistake  about  the  matter.  Indeed  his  statement  is  so  inaccurate 
that  nothing  can  be  made  of  it.  He  does  not  recite  the  precise 
words  or  tenor  of  the  brieve,  or  of  the  retour.  In  one  part,  he  says, 
Alexander  was  served  heir  general  of  line  to  his  father ;  in  another 
part  he  says,  Alexander  being  served  heir  general  and  special  of 
line,  as  eldest  son  to  his  father,  had  established  in  his  person  all  that 
could  belong  to  him  by  that  propinquity,  in  the  same  manner  as  a 
special  service  includes  the  general.  He  further  says,  that  even 
without  a  service,  Alexander  had  a  right  to  the  obligation  in  his 
favour  by  the  contract  of  marriage ;  and,  without  giving  the  words  of 
the  decision,    he  concludes  with  saying,    that  the  Lords  found,  ! 

'  that  Alexander  s  general  retour,  as  heir  of  line  to  his  father,  gave.  I 

^  him  the  benefit  of  the  provision  contained  in  the  said  contract,  an^  I 
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^  enabled  him  to  dispone  in   fkyour  of  his  brother.'     If  the  right        i805. 
ivere  such  as  to  pass  without  any  serrice  at  all)  there  could  be  no    _^ 
doubt  as  to  the  result ;  or  if  it  was  a  general  special  service,  or  both      blans 
a  general  and  special  seryice,  the  decision  was  of  course  the  same  ^ 

with  that  of  Lord  Dalhousie ;  or  if  the  words  were  ^^^i^imu'cAsszLLis^  &c. 
el  propinquior  hasres  in  general,  without  specifjing  heir  of  line, 
it  was  similar  to  the  case  of  Haldane.  But  if  it  was  a  mere  gene- 
ral serrice  as  heir  of  line,  and  if  this  was  found  sufficient  to  carry  a 
proyision  in  favour  of  the  heir  of  a  particular  marriage,  which  would 
not  have  been  otherwise  carried,  this  would  have  been  a  decision  so 
entirely  new,  and  against  all  former  principle,  that  it  could  not  pos- 
sibly  have  escaped  Lord  FountainhalL  wjio  was  so  full  and  so  accurate 
an  observer  of  every  decision  which  had  passed  at  the  period,  and 
particularly  as  he  has  handed  down  to  us  no  less  than  four  decisions 
in  that  same  competition. 

^  Lord  iCaimes,  who  notices  the  decision  in  the  second  volume 
of  the  Dictionary,  p.  345,  seems  to  consider  the  after  case  of  Edgar 
V.  Maxwell  in  173B,  as  an  alteration  of  the  principle  laid  down. 

^*  The  case  of  Haldane  is  truly  not  against  the  principle,  when 
duly  attended  to  and  understood,  yet  is  so  far  important  that  it 
seems  to  give  some  opening  to  loose  reasoning  upon  the  subject, 
perhaps  it  would  have  been  better  that  the  term  legiiimus  el  pro^ 
pinquior  hceres^  had,  in  all  circumstances,  been  construed  to  denote 
heir  of  line  only,  in  the  same  way,  as  many  questions  would  have 
been  avoided  had  the  same  construction  been  given  to  heirs  what" 
soever.  Lawyers  are  apt  to  reason  too  much  from  analogy,  and 
when  once  the  smallest  chink  is  open,  every  endeavour  is  used  to 
make  the  breach  gradually  wider.  But  in  no  case  has  it  ever 
jet  been  found,  or  so  much  as  argued,  till  the  present  occurred,  that 
a  general  service,  under  the  technical  description  of  heir  male  and  of 
line,  was  in  any  respect  tantamount  to  a  service  as  heir  of  provision, 
to  the  effect  of  taking  up  special  subjects  contained  in  a  destination 
to  particular  substitute  heirs,  not  called  under  the  general  charac* 
ters. 

''  The  recent  case  of  Colvin  is  a  decision  in  point  to  the  con-  ^ij^fj 
trary,  and  it  would  be  doing  injustice  to  the  memory  of  the  late  Jus-  Unreported. 
tice  Clerk,  who  gave  a  clear  opinion  for  that  decision,  and  noticed 
that  it  was  different  from  the  case  of  Haldane,  to  suppose  that  he 
had  altered  his  opinion,  when,  as  Ordinary  in  the  Outer  House, 
upon  too  hasty  a  consideration  of  this  cause,  he  pronounced  the  first 
interlocutor,  which  has  since  been  varied  by  the  Court.  He  was 
at  that  time  in  a  bad  state  of  health,  and  having  left  the  Court 
altogether  soon  afler,  he  had  no  opportunity  of  reconsidering  the  case, 
with  all  the  lights  which  have  since  been  thrown  upon  it,  from  which 
he  would  clearly  have  seen  that  the  present  case  was  as  different 
fiom  that  of  Haldane,  as  he  himself  had  declared  Colvin's  to 
be. 
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\Hi)5,         *'  The  petitioner  seems  desirous  that  the  Court  should  adopt  a  very 
short  system  as  to  this  matter  of  service ;  for  he  says,  it  is  enough 


BLANE       that  A.  B.  is  found,  either  hy  an  inquest,  or  even  hy  a  decree  of  de- 
KARL  OF     clarator  of  this  Court,  to  be  the  son  of  C.  D.,  without  any  other  ad- 
CA8S1LLIS,  &c  jection  or  quality  of  heirship. 

"  If  the  ol)ject  of  a  service  was  merely  to  prove  ideiUity,  and  not 
to  establish  representation,  or  to  transmit  from  the  dead  to  the  living, 
this  would  certainly  be  true.  If  the  person  whose  identity  is  to  be 
established  be  an  institute,  he  has  no  occasion  for  a  service  ;  and  it  is 
enough  for  him  to  bring  such  proof  as  may  be  necessary,  in  any  ac- 
tion or  cause  where  his  title  is  called  in  question.  If  he  be  an  heir, 
he  may  bring  that  proof  in  the  service  itself,  e.  g.he  may  be  called 
under  some  general  description,  such  as  is  alluded  to  in  p.  17*  or 
such  as  frequently  happens  where  the  descendents  of  such  a  person 
are  called ;  for  the  claimant  must  prove  that  he  is  descended  of  that 
person ;  but  still  he  must  claim^  as  an  heir  to  the  pei-son  whose  suc- 
cession he  is  taking  up,  and  the  doctrine  of  proving  identity  alone, 
is  adverse  to  every  principle  of  the  law  as  to  services. 

*'  Cases  may  be  figured,  where  a  service  is  impracticable,  and  then 
recourse  must  be  had  to  a  declaratory  process  before  the  supreme 
Court  for  supplying  the  defect ;  but  still,  this  is  nothing  to  the  ge- 
neral  rule,  especially  as,  even  there,  some  form  is  necessary  to  con- 
nect the  heir  with  the  ancestor,  as  with  the  subject  in  question. 

**  The  reason  why  a  special  service  includes  a  general  one  of  the 
same  kind,  is  not  what  the  petitioner  supposes,  (hat  the  Court  goes 
upon  any  loose  idea  of  equivalents,  but  that  a  special  service  is  truly 
a  general  service,  the  brieve  and  retour  being  one  and  the  same  as 
to  both,  without  the  addition  only  of  certain  forms  in  the  special 
service,  to  connect  the  claimant  with  the  ancestor*s  infeftment  in  a 
particular  subject.  It  begins  with  that  which  constitutes  a  general 
service,  and  concludes  with  the  necessary  form  of  a  special  one. 

^*  In  short,  in  every  case,  and  in  all  circumstances,  a  service  is 
necessary  to  carry  heritable  succession  ;  and  it  is  scarcely  to  be  held 
iis  an  exception  from  this  rule,  that  where  the  heir  declines  to  serve, 
a  creditor,  either  of  an  ancestor  or  heir,  may,  by  express  statute,  sup- 
ply this  want,  by  a  charge  or  charges  to  enter,  and  by  an  adjudica* 
tion  proceeding  thereon,  which  is  a  remedy  very  properly  introduced 
by  positive  law,  in  certain  circumstances,  and  is  an  additional  proof 
in  favour  of  a  general  rule. 

'*  It  is  equally  clear  that  the  nature  of  the  service,  and  the  charac- 
ter under  which  tlie  claimant  means  to  connect  himself,  must  be  pre- 
cisely defined,  for  this  plain  reason,  that  one  may  choose  to  repre- 
sent his  ancestor  in  a  particular  character,  and  reject  his  succession 
in  any  other  character.  Even  the  eldest  son  may  choose  to  be 
heir  of  tailzie  or  provision  to  his  father,  without  assuming  the 
character  of  heir  of  line  or  heir  male;  though  these  are  also  in 
him  by  law,  or,  vice  ve.  sa,  he  may  choose  to  be  heir  at  law,  or  heir 
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male  withont  being  heir  of  tailzie  or  provision ;  naj,  he  may  have  it  in        1805. 
view  to  challenge  any  tailzie  or  provision  executed  by  his  father^  and 


to  make  up  a  title  by  service,  as  heir  of  line,  &c.,  for  that  very  pur-        blank 


V, 


pose.     To  challenge  his  father's  deeds,  on  the  head  of  fraud  or  in< 

capacity,  requires  a  title  ;  but,  were  he  to  make  up  that  title  under  ^^gsjj^i^^g   ^e. 

the  deed  itself,  his  challenge  would  be  barred. 

'*  When  the  petitioner  says  that  there  is  proof  on  the  record  of 
Earl  David's  service,  that  he  is  the  very  person  who  is  heir  of  tailzie 
or  provision,  under  the  settlement  1748,  he  means  only  to  state  a  fact 
which  is  not  disputed,  viz.  that  he  might  have  served  heir  of  tailzie 
and  provision  under  that  deed,  if  he  had  been  so  inclined  ;  but  as 
he  never  actually  did  so,  on  the  contrary  seems  carefully  to  have 
avoided  it,  the  argument  is  inconclusive." 

Vide  President's  Campbeirs  Session  Papers,  Vol.  107. 

The  other  Judges  remained  of  opinion  as  before,  but,  as 
to  the  alteration  of  the  interlocutor,  there  is  the  following 
note  on  Lord  Meadowbank's  Session  Papers,  written  by  his 
Lordship. 

I6th  Sovemher  1802. 

'*  The  intei-locutor  altered ;  but  there  were  seven  to  seven  Judges. 
The  Lord  President  was  for  the  former  interlocutor,  but,  having  no 
vote,  the  judgment  was  altered.  Lord  Glenlee  did  not  vote,  being 
one  of  the  trustees  for  Lord  Cassillis." 

Against  the    interlocutor  last  pronouDced,  the  present 
appeal  was  brought  by  the  appellant  to  the  House  of  Lords. 
Pleaded  fvr  the  Appellant. — 1.  The  settlement  executed 
by  Sir  Thomas  Kennedy,  afterwards  Earl  of  Cassillis,  in  the 
year  1748,  of  the  whole  lands  and  estate  then  belonging  to 
him,  or  which  he  should  afterwards  acquire,  was  meant  and 
intended  to  be,  and  did  remain  at  his  death,  the  settlement 
ruling  the  destination  of  all  his  lands  and  estates  except  the 
entailed  estates  belonging  to  him  as  Earl  of  Cassillis.     2. 
Earl  David's  service,  as  heir  male,  and  of  line  to  his  brother 
Thomas,  Earl  of  Cassillis,  did  not  vest  in  him  the  character 
of  heir  of  provision  under  the  said  disposition  or  deed  of 
entail  executed  in  1748  ;  but  Sir  A.  Cathcart  is  now  heir  of 
provision  therein,  and  entitled  to  take  up  the  possession  to 
the  whole  lands  and  estates  now  in  question  in  that  charac- 
ter.    3.  The  settlement  executed  in  the  year  1748  was  not 
meant  nor  intended  to  be,  nor  was  in  any  shape,  effectually 
altered  by  the  procuratory  of  resignation  and  charter  1774, 
which  destined  a  part  of  these  lands  to  Earl  Thomas,  and 
his  heirs  and  assignees,  or  by  other  destination  for  temporary 
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1805.       purposes,  of  other  parts  of  his  estates,  in  similar  terms;  but 
the  same  must  be  construed  in  conformity  to  the  destination 


BLANE  ^£  ^Yxe  lands  contained  in  the  previous  settlement,  and  that 
EARL  OP  therefore  the  estate  could  only  be  taken  up  by  a  service  as 
cAssiLLis,  &c.  ijgjj  Qf  provision  under  the  deed  1748.  Or  at  least,  2dly, 
That  though  the  heir  at  law  might  be  entitled  to  take  up 
the  estate  under  the  destination  to  heirs  and  assignees,  yet 
he  could  only  do  so  to  the  effect  of  disponing  it  to  the  heirs 
of  provision  in  the  deed  1748,  in  the  order  in  which  they  were 
called  ;  and  that  he  had  it  not  in  his  power  to  alter  the  des- 
tination by  any  gratuitous  deed  which  he  might  think  proper 
to  execute,  to  the  prejudice  of  the  heirs  of  provision,  or  any 
of  them.  4.  Although  Earl  David  had  completed  the  most 
formal  and  unexceptionable  titles,  in  the  proper  character  as 
heir  of  tailzie  and  provision,  still  he  could  not  have  altered 
the  order  of  the  succession,  because  the  disposition  and  en- 
tail of  1748,  and  all  the  subsequent  titles  of  Earl  Thomas 
founded  thereon,  implied  a  prohibition  to  alter  the  order  of 
succession  thereby  established. 

Pleaded  for  the  Respondents, — 1.  The  titles  of  David,  Earl 
of  Cassillig,  were  perfectly  regular  and  formal ;  and  as  ho 
had  the  estate  of  Culzean  and  other  lands  in  which  he  suc- 
ceeded to  his  brother  Thomas,  Earl  of  Cassillis,  free  from 
any  entail  or  limitation  whatever,  so  that  he  could  alter  any 
destination,  and  leave  them  to  whom  he  pleased,  he  had  the 
most  ample  power  to  execute  the  settlement  of  1783  and 
1790  in  favour  of  the  respondent.  2.  In  particular,  Earl 
David  made  up  a  complete  and  unexceptionable  title  to  the 
lands  contained  in  the  crown  charter  1774  granted  to  Earl 
Thomas,  and  his  heirs  and  assignees  whomsoever,  and  all 
lands  and  rights  under  a  similar  destination,  by  his  general 
service  in  1776.  For  even  supposing  that  the  destination 
1774  was  not  to  be  held  an  alteration  of  the  destination 
1748,  which  it  certainly  was,  yet  as  that  destination  de  forma 
was  to  heirs  whatsoever,  so  it  must  have  been  regularly 
taken  up  by  service  in  the  precise  same  terms.  And  even 
supposing  that  such  a  destination  and  service  could  have 
implied  (which  it  did  not)  an  obligation  upon  the  heir  to 
hold  these  lands,  taken  up  by  that  service,  under  the  condi- 
tions of  the  former  destination,  yet,  Earl  David  having  thus 
completed  the  title  in  the  very  terms  of  the  destination, 
whatever  it  was,  was  entitled  to  alter  it,  against  which  there 
was  no  prohibition  whatever.  And  he  accordingly  did  alter 
it,  by  the  deeds  he  executed  in  1783  and  1790.    The  appel- 
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lanty  at  oue  stage  of  the  cause,  argued,  that  there  was  an       1805. 

implied  prohibition  in  the  deed  1748,  sufficient  to  prevent    — 

Earl  David  from  altering  the  order  of  succession ;  but  this      »^^^^ 

being  untenablei  seemed  to  be  afterwards  abandoned,  as  all     earl  of 

the  judges  concurred  in  considering  it  as  destitute  of  the^^^siLLis,  &c. 

slightest  foundation.    3.  The  service  of  David,  Earl  of  Cassil- 

lis,  in  1776,  completely  connected  him  with  the  deed  1748, 

executed  by  Thomas,  Earl  of  Cassillis,  by  which  the  lands 

were  settled  upon  Earl  Thomas  and  the  heirs  male  of  his 

body ;  whom  failing,  upon  David  Kennedy,  his  only  brother 

german,  and  the  heirs  male  of  his  body ;  whom  failing,  upon 

Mr.  David  Kennedy,  his  uncle,  &c.     Thus  David  Kennedy 

was  called  to  the  succession  by  name,  sirname,  and  designa-'         « 

tioD,  as  David  Kennedy,  the  only  brother  german  of  Thomas, 

Earl  of  Cassillis,   the  disponer,   upon  the  failure  of  Earl 

Thomas  and  his  male  issue ;  and  the  service  of  Earl  David 

was  in  the  precise  words  of  that  settlement  :  *^  Qui  jurati 

"  dicunt,  quod  quondam  Thomas  Comes  de  Cassillis  unicus 

**  frater  germanus  Davidis,  nunc  Comitis  de  Cassillis,  latoris 

"  prsesentium,  obiit  ad  fidem  et  pacem,  S.  D.  N.  regis  absquo 

*'  hsredibus  ex  suo  corpore  legitime  procreatis.     Et  quod 

"  dictus  David  Comes  de  Cassillis  est  legitimus  et  propin- 

''  quior  haeres  masculus  et   linesB   dicti   quondam  Thomas 

<'  Comitis  de  Cassillis,  suifratris  germani." 

This  service,  with  the  most  absolute  certainty,  demon- 
strates that  Earl  David  was  the  heir  of  that  investiture.  It 
proved,  1st,  That  Earl  Thomas  had  died  without  issue;  2d, 
That  Earl  David  was  the  heir  male ;  3d,  That  he  was  the  heir 
of  line  of  Earl  Thomas;  and,  4th,  That  Earl  Thomas  was  the 
only  brother  german  of  Earl  David,  or,  which  was  the  same 
thing,  that  Earl  David  was  the  only  brother  german  of  Earl 
Thomas,  being  the  precise  description  under  which  lie  is 
called  by  the  deed  1748 ;  and  therefore  the  service  is  pre- 
cisely applicable  to  that  deed,  and  necessarily  establish 
him  to  be  the  heir  under  that  deed.  And  the  whole  train 
of  decisions  in  the  Court  of  Session,  ever  since  the  statute 
1693,  c.  26,  since  which  period  general  services  were  chiefly 
used,  have  uniformly  proceeded  on  the  principle  of  giving 
effect  to  services  which  in  grcmiio,  or  per  se^  establish 
that  the  person  served  is  the  heir  of  the  investiture,  although 
the  technical  description  under  which  4ie  is  heir,  such  as 
heir  male,  or  heir  of  provision,  be  omitted,  refusing,  on  the 
other  hand,  to  give  effect  to  services  which  do  not  per  se^ 
and  without  having  recourse  to  other  evidence,  establish 
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1805*  that  the  heir  served.is  the  heir  of  the  investiture.  A  multi- 
tude of  Buch  cases  have  been  stated ;  and  it  is  most  material 
to  observe,  not  only  that  the  principle  maintained  by  the 
EARL  OF  respondent  is  supported  by  these  cases,  where,  in  circum- 
stances similar  to  the  present,  such  services  have  been  found 
to  be  effectual ;  but  even  by  those  cases  in  which  the  service 
was  not  found  sufficient,  because,  in  one  and  all  these  last 
cases,  the  service  did  not  necessarily  show,  as  in  others,  that 
the  person  served  was  necessarily  and  absolutely  the  heir  of 
the  investiture.  4th,  The  title  of  Earl  David  to  the  proper- 
ty, or  dominium  utile  of  the  lands  of  Greenariy  Balvaird, 
and  Whitestone^  in  which  Earl  Thomas  died  infeft,  is,  if 
possible,  still  clearer,  since  his  title  to  these  lands  was  com- 
pleted by  precept  of  dare  constat^  being  equivalent  to  a  spe- 
cial service,  and  relating  expressly  to  the  prior  investiture. 
6th,  There  was  a  complete  consolidation  of  the  property 
and  superiority  of  the  lands  of  Mackgowanston  and  others^ 
by  the  measures  adopted  by  Earl  Thomas,  as  already  ex- 
plained. But,  further,  Earl  David  had  a  complete  right 
both  to  the  property  and  superiority,  supposing  them  to  bo 
separate  estates  ;  and,  besides,  both  property  and  superiori- 
ty had  been  possessed  far  beyond  the  years  of  prescription, 
upon  a  charter  from  the  crown,  which  included  them  both, 
and  to  which  Earl  Thomas  and  Earl  David  had  a  complete 
right.  6th,  With  regard  to  the  purchases  made  by  Earl 
Thomas,  upon  which  he  had  taken  infeftment,  and  to  which 
Earl  David,  it  is  said,  had  made  up  no  title  whatever,  viz. 
the  lands  of  Enoch  and  Little  Enoch,  the  lands  of  Portmark 
and  Polmcadow,  the  tenements  of  Maybole,  and  the  teinds 
conveyed  by  Crauford  of  Ardmillau,  as  mentioned  in  the  in- 
terlocutor of  the  Court  of  Session,  7th  July  1801 ;  they  were 
also  carried  by  Earl  Thomas'  general  conveyance  to  himself, 
and  the  heirs  male  of  his  body ;  whom  failing,  to  his  only 
brother  german.  Earl  David,  and  the  heirs  male  of  his  body, 
&c. ;  and  by  Earl  David's  service  in  1776,  as  connecting 
himself  with  that  deed. 

After  hearing  counsel. 

The  Lord  Chancellor  Eldon,  said, 
•*  My  Lords,* 

^'  This  is  a  case  of  the  very  greatest  importance.  In  the  descrip- 
tion of  it,  all  the  learning  that  could  be  brought  to  bear  on  the  sub- 
ject has  been  drawn  out,  great  industry  has  been  shown,  and  all  the 

•  Taken  partly  by  Mr.  Nolan,  counsel,  and  partly  by  Mr.  Robertson, 
the  solicitor  in  the  cause. 
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exertions  of  great  talents  on  one  side  and  on  the  other  have  been  ex-        1805. 
hibited.     It  has  also  been  repeatedly  and  anxiously  considered  by  the 


learned  Judges  in  the  Court  below,  and,  with  great  diflFerence  of  opi-      blanb 
nion,  even  among  those  for  whose  opinion  I  have  great  respect.  ^abl  of 

'*  This  cause  contains  that  species  of  question  which  is  to  be  mostcAssiLns,  &c. 
delicately  touched  in  this  House,  where  so  few  of  the  profession  of 
the  law  at  present  have  scats,  and  when,  of  these,  so  few  are  able  to 
attend.  This  case  depends  altogether  upon  the  forms  of  title  in  con- 
veyancing. In  that  science,  forms  are  the  vital  essence  of,  and  the 
security  of  property. 

"'  The  most  striking  industry  and  talents  have  been  displayed  in 
this  case  at  your  Lordships'  bar,  during  a  hearing  of  a  great  many 
days.  Attending  to  all  these  circumstances,  we  cannot  venture  to 
decide  immediately,  in  a  case  of  this  nicety  and  importance. 

^  There  are  some  points  in  the  judgment  on  which  I  entertain 
considerable  doubt ;  and  the  Court  has  not  given  an  opinion  on  many 
of  the  points  which  have  been  discussed. 

*'  First,  it  was  said  in  the  interlocutor  of  Lord  Braxfield,  Justice 
Clerk^  that  the  deed,  174B,  was  alterable :  as  to  this,  I  entertain  no 
doubt  whatever,  but  consider  this  to  be  sound  law. 

"  Another  point  on  which  there  was  great  difference  of  opinion, 
is,  whether  the  deed  of  174B  was  altered  by  the  charter  1774.  If  I 
were  bound  to  give  an  opinion  as  to  this,  my  mind  rests  in  no  doubt 
%vith  regard  to  it :  but  this  is  not  the  place  in  which  it  ought  to  be 
decided.  It  has  not  been  decided  in  the  Court  below ;  and  your 
Lordships  have  no  original  jurisdiction. 

"  I  will,  however,  go  the  length  at  present  of  saying,  that  my 
opinion  leans  much  to  the  opinion  of  the  (  ourt,  that  the  service  in 
1776  is  sufficient  to  connect  with  the  charter  177^  i  but  on  these  I 
reserve  myself  till  a  future  occasion. 

"  On  the  other  important  point  in  the  cause,  I  have  very  great 
doubt  indeed.  If  the  service  in  177(>  is  sufficient  to  connect  with 
these  lands  through  the  deed  17*^8,  nine-tenths  of  the  legal  pro- 
positions on  that  subject  would  find  their  way  with  great  difficulty  to 
the  mind  of  an  English  lawyer.  It  is  difficult  to  persuade  him,  that 
the  finding  of  a  jury  can  be  a  finding  upon  any  point  but  what  is 
put  in  issue  before  them ;  because,  with  us,  a  jury  can  decide  no- 
thing but  what  is  distinctly  put  before  them  for  decision. 

"  But  a  case  of  this  kind  must  be  looked  to  with  great  caution. 
Here  the  forms  of  Scotch  proceeding  are  in  question  ;  and  it  is  im- 
possible to  deny,  that  many  cases  may  be  represented  as  decisions  of 
something  more  than  they  really  possess  or  contain — at  least  there 
is  a  plausible  ground  of  argument  as  to  this. 

'*  Upon  this  case  there  are  two  questions  ;  first,  Is  (hat  the  law  of 
the  case  which  is  contained  in  the  last  interlocutor  of  the  Court,  that 
Earl  David*s  service  in  177^  necessarily  established  him  to  be  the 
heir  under  the  settlement  17^8,  and  vested  in  him  the  personal  right 
to  the  subjects  thereby  conveyed  to  him  ? 
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1805.  «  2d,  Does  it  necessarily  appear,  on  comparing  the  service  with 

the  deed  of  1748,  that  Earl  David  was  the  heir  of  provision  in  that 

»^^''"       deed? 

v» 
EABL  OF  ^'1^  the  law  be  such  as  is  laid  down  in  these  interlocutors,  consi- 

CASS1LL18,  &c.  dering  how  much  laxity  there  is  in  the  law,  let  us  see  if  there  is  not 
the  same  laxity  in  the  point  of  fact.  On  this,  therefore,  we 
vrill  have  to  consider  the  fact,  if  it  appears  necessarily,  by  the 
service  1776,  that  Earl  David  was  heir  under  the  deed  1748 ;  and 
the  question  of  law  will  have  to  be  thoroughly  sifted  before  coming 
to  a  determination  hereon. 

*'  I  have  said  so  much,  not  to  show  a  decided  opinion  on  either  of 
the  important  points  in  this  cause,  but  to  serve  as  a  reason  for  the  mo- 
tion which  I  shall  submit  to  you,  that  the  further  consideration  of  this 
cause  should  be  put  off  till  this  day  fortnight ;  and  I  pledge  myself 
that  it  shall  not  be  delayed  longer :— «so  much  is  due  to  the  anxiety 
of  the  parties,  the  weight  of  the  arguments  adduced,  and  the  great 
importance  of  the  cause,  that  I  may  safely  avow  that  I  feel  some  re- 
luctance to  come  to  a  decision  in  a  case  of  this  nature,  without  time 
to  deliberate ;  and,  feeling  such  reluctance,  I  consider  that  I  ought 
to  bind  myself  by  a  pledge  to  be  prepared  to  give  my  opinion  hereon 
vnthin  a  limited  time." 

"  I  therefore  move  that  the  further  conBideration  of  this 
cause  should  be  put  off  till  this  day  fortnight." — This 
motion  carried. 

2l£«  May  1801. 

Culzean  Cause  resumed, 

Tbb  Lord  Chakcellor  Eldon  said, 
•'  My  Lords, 

^'  It  is  not  necessary  at  present  to  repeat  the  considerations  which 
I  formerly  urged  to  recommend  this  great  and  weighty  cause  to  your 
particular  attention.  I  shall  proceed  now  to  state  the  grounds  of  the 
opinion  which  I  have  formed,  and  to  offer  for  your  Lordships*  ac- 
ceptance what  appears  to  me  to  be  the  decision  proper  to  come  to 
in  this  case. 

"  It  is  unnecessary  to  trouble  you  to  go  further  back,  in  considering 
this  cause,  than  the  2d  Jan.  1748,  when  Sir  Thomas  Kennedy  of  Cul* 
zean,  who  had  succeeded  his  brother  Sir  John,  executed  a  settlement 
of  the  estates.  This  deed  proceeds  upon  the  recital  of  the  regard 
which  Sir  Thomas  had  for  the  preservation  of  his  family ;  it  attach* 
ed  not  only  on  those  lands  which  belonged  to  him  at  the  time,  but 
on  those  which  he  should  afterwards  acquire.  It  contains  an  obli- 
gation on  the  persons  called  to  the  succession,  to  bear  the  name  and 
arms  of  Kennedy ;  and  another  clause,  by  which  he  obliged  his  heirs 
at  law  to  execute  all  other  deeds  proper  for  the  legal  conveyance  of 
the  estates  in  fevour  of  his  heirs  of  provision. 
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*'  This  deed  made  some  alterations  in  the  prior  limitations  of  the  1805. 

estate ;  but  it  is  not  material  to  notice  these,  for  the  appellant,  as  . 

trustee  of  Sir  Andrew  Cathcart,  if  the  limitations  of  the  deed  1748  blank 

still  subsist,  is  clearly  entitled  to  claim  under  these  limitations.  ^*  ^„ 

'^  EABL  OF 

**  I  don't  detain  you,  to  state  particularly  all  the  instruments  exe-  cassillis,  &c. 
cuted  by  Sir  Thomas  Kennedy  and  others,  till  177^,  when  he  ob- 
tained a  charter  from  the  crown,  of  great  part  of  his  estates,  to  him- 
self, his  heirs,  and  assignees.  On  this  charter  a  great  deal  of  dis- 
cussion has  taken  place,  as  to  whether  it  was  to  heirs  and  assignees,  in 
the  common  meaning  of  these  words ;  or  whether  they  were  to  be 
considered  as  of  a  flexible  meaning.  It  was  said  that  this  charter 
was  obtained  purely  for  political  objects ;  but  that,  subject  to  these 
objects,  Sir  Thomas  had  the  estate,  with  remainder,  (if  I  may  so 
apply  the  term  of  the  English  law),  to  the  heirs  of  the  deed  1748. 
Exjacie^  howeyer,  the  charter  was  taken  to  Sir  Thomas,  his  heirs 
and  assignees. 

^*  Previously  to  the  passing  of  this  charter,  Sir  Thomas  had  pur- 
<dia8ed  other  estates,  which  fell  under  the  limitations  of  this  deed 
1748,  and  were  not  included  in  the  charter  1774. 

**  Sir  Thomas  Kennedy  died  in  1775.  We  all  know,  in  point 
of  fact^  (I  mean  to  say  this  without  confining  it  to  what  is  judicially 
instructed  by  retours  or  otherwise,  that  he  left  no  lawful  issue). 
Pk^yious  to  his  death,  we  know  also  as  a  fact,  that  he  had  become 
Earl  of  Cassillis.  This  title  descended  to  Dayid,  Earl  of  Cassillis ; 
and  we  know,  (though  whether  we  know  it  judicially  or  not  may  be 
a  question,)  that  Earl  Dayid  was  the  person  in  the  destination  of  the 
deed  1748  mentioned  by  the  name  of  Dayid  Kennedy. 

**  I  must  call  your  attention  to  the  manner  of  serying  Sir  Thomas, 
as  heir  to  his  brother  Sir  John,  in  1747*  (Here  his  Lordship  read 
the  particulars  of  Sir  Thomas'  seryice.)  Obserye,  that  there  was 
here  a  finding  of  the  inquest  in  express  terms,  that  Sir  Thomas  was 
nearest  and  lawful  heir  of  line,  heir  male,  and  heir  of  proyision  to 
his  father  and  to  his  brother  Sir  John.  On  this  seryice,  there  is  no 
room  for  that  species  of  reasoning,  which  applies  to  the  present  case, 
where  it  is  admitted,  on  all  hands,  that  there  is  a  seryice  of  heir 
male  and  heir  of  line,  but  denied  that  there  is  a  seryice  as  heir  of 
proyision. 

^'  It  became  necessary,  as  your  Lordships  know,  for  Earl  Dayid  to 
take  up  the  lands,  which  had  been  his  brother's,  out  of  his  kcBre^ 
dilas  jascenSy  by  a  form  termed  a  seryice.  When  1  speak  of  forms 
in  conyeyancing,  I  must  notice  that  I  think  these  of  the  yery  essence 
of  the  law.  Applying  such  principles,  as  we  do  in  this  country,  in 
inquiring  into  the  yalidity  of  instruments,  we  are  to  look  as  nar- 
rowly to  forms  as  we  do  to  the  meaning  of  the  instruments,  when 
we  haye  found  the  forms  to  be  yalid.  I  don  t  think  the  less  of 
this  question,  that  it  is  one  of  form  ;  these  are  to  be  strictly  ad- 
hered to. 
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1805.  «  After  the  death  of  Earl  Thomas,  David  sued  out  a  brieve  from 

— — •     Chancery  !n  Scotland,  to  be  served  his  heir.     I  wish  to  notice  the 

^^^^^       particulars  of  this  proceeding  of  a  retour.     It  appears  to  me,  that, 

EARL  OF      attending  to  the  forms  of  services^  they  are,  strictly  speaking,  a  speciea 

CASBTLLI8,  &c.  of  judicial  inquiry,  in  which  the  jury  decide  of  certain  facts.     In  our 

end  of  the  island,  if  a  jury  were  to  go,  in  their  inquiries,  beyond 

what  was  referred  to  them  by  the  king's  writ,  their  decision  would 

go  for  nothing.     It  would  be  understood  to  have  so  much  effect  only 

as  was  entrusted  to  them,  and  that  every  thing  else  was  surplusage. 

*'  I  must  admit,  however,  that  I  know  not  how  to  apply  this  strict 
rule  to  all  the  decided  cases  which  have  been  quoted  to  us ;  for  it 
appears  from  some  of  these,  that  if  the  fact  found  by  the  jury  de- 
monstrates the  truth  of  another  fact,  with  which  it  was  pregnant, 
it  has  been  held  that  the  finding  of  the  jury  was  not  only  what  they 
had  said  expressly,  but  that  it  included  also  what  was  implied  in  the 
fact  so  found  expressly. 

«*  After  taking  out  the  brieve,  Earl  David  gave  in  his  claim  to 
the  Goodmen  of  Inquest,  in  these  terms.  (II ere  his  Lordship  read 
the  same.)  Observe  here,  that  he  claims  *  to  be  the  nearest  and 
lawful  heir  male  and  of  line  in  general '  to  Eari  Thomas,  his  brother 
german.  In  the  first  part  of  the  claim,  Thomas  is  styled  his  onl^ 
brother  german  ;  but  this  was  only  descriptive  of  Earl  Thomas,  the 
claim  for  the  service  was  as  I  have  stated. 

'<  To  an  English  lawyer,  I  should  have  said  that  the  meaning  of 
the  claim,  if  made  in  this  country,  was,  to  serve  Earl  David  heir 
male,  and  heir  of  line  to  his  brother  ;  not  to  serve  him  only  brother 
german  to  Thomas,  Earl  of  GassiUis,  but  heir  male  and  heir  of  line 
to  his  said  deceased  brother. 

(Here  his  Lordship  read  the  further  proceedings  in  the  service.) 

<<  The  evidence,  therefore,  is  affirmatively  on  the  brieve  and  claim, 
and  that  Thomas,  Earl  of  Cassillis,  died  without  lawful  issue  of  his 
body.  The  jury  find,  that  Earl  David  is  *  nearest  and  lawful  heir 
^  male  and  of  line  in  general '  to  Earl  Thomas,  his  brother  german, 
conform  to  the  brieve,  claim,  and  instructions  thereof,  on  all  points. 
But,  according  to  all  English  construction,  the  act  of  the  jury  would 
be  clearly  a  service  and  cognition  of  Earl  David,  not  as  brother 
german,  but  as  heir  male  and  of  line  to  Earl  Thomas,  the  other  fact 
being  the  medium  of  proof  by  which  they  arrive  at  this  conclusion. 

•'  When  I  say  this,  I  mean  a  construction  unprejudiced  by  the 
decisions.  After  giving  all  the  attention  in  my  power  to  the  argu- 
ment in  the  Court  below,  and  to  the  decided  cases,  it  appears  to 
me  (unless  there  be  an  exception  as  to  heirs  of  provision,)  that  the 
Court  have  gone  the  length  of  saying  this,  that  if  the  finding  of  this 
Inquest  necessarily  established  the  character  of  the  person  served, 
if  the  cognition  of  one  title  necessarily  amounted  to  the  cognition  of 
another,  this  has  been  considered  by  the  Court  as  a  service  in  that 
other  character. 
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"  Independent! J  of  all  the  decisions  upon  this  subject,  and  of  all        *^^^* 
that  occurs  to  the  mind  of  a  lawyer,  taught  caution  in  reviewing  ques- 
tions  from  a  Court,  which  he  is  bound  always  to  respect,  and  par-  ^^ 

iicularly  in  cases  which  have  relation  to  the  titles  of  landed  pro-  sabl  of 
perty  in  Scotland  ;  and  in  a  case  like  this,  to  which  attention  so  ex-  CA8siLi-i8,i^c. 
traordinary  has  been  paid,  if  no  case  had  been  decided  bearing  upon 
this  subject,  I  do  not  think  that  a  mind  misled,  perhaps  as  mine  must 
be,  by  English  decisions,  could  doubt  that  this  was  not  a  service  as 
heir  of  provision.  But  whatever  your  Lordships  might  have  thought 
of  such  a  case,  if  it  had  come  originally  before  you,  you  will  take  care 
not  to  decide  it  on  any  principle  that  may  endanger  the  titles  of 
landed  estates  in  Scotland. 

"  The  very  large  property  at  stake  in  the  present  cause,  and  the 
great  importance,  in  every  point  of  view,  of  the  question  at  issue, 
have  led  into  all  the  litigation  that  has  taken  place.  Two  principal 
questions  were  brought  forward  here,  involving  other  questions, 
some  of  which  were  fully  canvassed  in  the  Court  below ;  others  of 
them  were  treated  but  not  decided  in  that  Court,  and  there  may  not 
be  occasion  to  decide  them  here. 

*'*'  The  first  question  was.  Whether  the  service  of  Earl  David, 
which  I  have  particularly  stated,  did  so  connect  him  with  the  lands 
contained  in  the  deed  of  17 4S,  which  were  also  contained  in  the  char- 
ter 177^9  AS  to  enable  him,  under  that  charter,  to  say  that  he  was 
heir  of  provision  as  to  these  lands,  under  the  deed  1748?  Or,  whe- 
ther, by  the  service  expeded,  and  acts  done  by  Earl  David,  an  ob- 
stacle' was  not  put  in  the  way  of  his  conveying  the  lands,  the  suc- 
cession to  which  was  regulated  by  the  deed  17^8,  but  which  lands 
were  not  contained  in  the  charter  1 774. 

'*  This  depends  upon  the  language  of  the  first  and  last  interlocu- 
tors appealed  from.  The  first  interlocutor  lays  down  the  position,  that 
Earl  David*s  service,  as  heir  male  and  of  line  to  his  biother  Earl 
Thomas,  necessarily  established  him  to  be  heir  under  the  settlement 
17^8;  this  is  very  cautiously  expressed.  The  same  principle,  and 
expressed  in  similar  language,  occurs  in  the  last  interlocutor,  find- 
ing that  Earl  David's  general  service,  '  tanqttam  legHimus  et  pro- 

*  pinquior  hceres  masculus  et  linece  of  his    only  brother  german, 

*  £arl  Thomas,  necessarily  established  him  to  be  the  heir  under  the 

*  settlement  1748,  and  vested  in  him  the  personal  right  to  the  sub- 
*  Jects  thereby  conveyed  to  him.' 

'^  The  Lord  Justice  Clerk  also,  in  the  first  interlocutor,  laid  down 
a  proposition,  into  which,  or  the  propriety  of  affirming  that  inter- 
locutor upon  that  point,  I  entertain  no  doubt,  namely,  that  the  set- 
tlement 1748,  was  alterable  at  pleasure.  It  was  a  proposition  in- 
Tolved  in  the  course  of  the  argument,  whether,  if  Earl  David  had 
made  up  the  most  unquestionable  titles,  he  could  gratuitously  have 
altered  the  deed  1748.    With  reference  to  this,  I  shali  only  say  a 
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1805.        single  word.     Attending  to  the  doctrines  laid  down  by  this  Honse^ 

and  by  the  Court  of  Session,  on  the  import  of  prohibitory,  irritant, 

BLiLMB  and  resolutive  clauses,  I  cannot  entertain  any  doubt  of  Earl  David's 
BARL  OF  "6^*  ^^  ^^^^'^^  provided  he  made  up  proper  titles  to  the  property. 
CA881LLI8  &c.  "  Thc  Court  of  Session  has  varied  extremely  in  opinion,  Whe- 
ther Earl  David's  service  was  to  operate  as  a  service  as  heir  of  pro- 
vision or  not  ?  or,  in  other  language,  whether  or  not  it  necessarily 
established  him  to  be  heir  under  the  deed  1748  ?  Upon  this  part  of 
the  case  I  feel  myself  in  very  considerable  doubt  indeed. 

'^  The  other  question,  as  to  the  import  of  the  charter  1774,  is  of 
a  different  kind.  By  that  charter,  the  lands  are  expressly  limited 
on  the  face  of  it  to  Earl  Thomas,  his  heirs  and  assignees.  E^l 
David  certainly  made  up  a  title  as  heir,  in  terms  of  that  charter,  and 
we  know  that,  in  point  of  fact,  he  was  also  the  person  called  by  the 
deed  1748.  Upon  going  through  all  the  reasoning  upon  this  sub- 
ject, and  a  very  laborious  investigation  with  regard  to  it,  it  does 
appear  to  me,  that  what  is  laid  down  with  regard  to  it  in  the  inter- 
locutors of  the  15th  and  16th  of  January  180 J  is  right.  The  con- 
struction of  that  interlocutor  is,  that  if  the  service  of  1776  was  suf- 
ficient in  point  of  form  to  connect  Earl  David  with  the  lands  con- 
tained in  that  charter,  it  was  also  sufficient  in  law.  I  submit  it, 
therefore,  as  my  opinion,  that  this  title  was  good  as  against  those 
claiming  under  the  deed  1748. 

'*  It  is  on  the  other  part  of  the  case  that  my  difficulties  chiefly 
lie,  namely,  whether  Earl  David's  service,  as  heir  male  and  heir  of 
line,  necessarily  established  him  to  be  also  heir  of  provision  under 
the  deed  1 748.  The  proposition  comes  to  this,  that  under  such  a 
writ  as  was  sued  out,  and  such  a  claim  as  was  made  in  this  case, 
and  the  jury  having,  under  that  claim,  found  him  to  be  heir  male 
and  heir  of  line  in  general  to  Thomas,  Earl  of  Cassillis,  his  brother 
german,  it  is  to  be  held  that  such  service  implied  also  that  he  was 
heir  of  provision  to  him  under  the  deed  1748. 

*<  On  considering  the  effect  of  retours,  as  decrees,  as  conveyances, 
their  operation  as  charging  the  person  served  with  passive  titles, 
their  effect  as  to  the  law  of  prescription,  the  services  that  must  be 
made  up  to  enable  a  person  in  certain  cases  to  bring  actions  of  re- 
duction, and,  in  general,  as  affected  by  all  the  doctrines  which  hare 
been  so  elaborately  explained  to  us,  difficulties  occur  worthy  of 
great  attention.  It  is  difficult  to  reconcile  one's  mind  to  this,  that 
when  a  jury  are  called  upon  to  serve  a  man  heir  for  one  purpose,  they 
shall  be  held,  for  all  active  as  well  as  passive  purposes,  to  have  cog- 
nosced him  heir  in  a  character  which  he  did  not  claim. 

"  "We  are  not,  however,  to  consider  this  question  in  the  abstract, 
but  must  take  into  view  the  decisions  that  bear  upon  it.  It  appears 
to  me,  that  some  of  these  decisions  are  contradictory  to  others ;  and 
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from  them  the  positire  and  negative  of  the  same  propositions  may  be       iSi)5, 
inferred.  ' 

*'  If  I  were  obliged  to  address  myself  to  decide  this  point  at  pre-        blanb 
sent,  I  should  feel  more  doubt  and  difficulty  than  I  hare  felt  on  any  ^ 

similar  occasion.  Considering  this  to  be  one  of  the  most  important  ca8^ilus^*'&c 
cases,  in  regard  to  thesecurity  of  titles  to  landed  estates  in  Scotlan'J, 
that  can  exist,  (though,  from  the  protracted  litigation,  it  is  desirable 
that  it  were  finally  decided),  I  am  disposed  to  desire  that  the  Court 
should  look  at  this  part  of  the  cause  again.  Were  I  not  influenced 
by  the  reasons  which  incline  me  to  withhold  my  opinion  on  this 
part  of  the  case,  I  should  say  that  I  think  it  very  questionable  in- 
deed, if  it  be  established  by  the  service  1776»  that  Earl  David  was 
heir  of  provision  under  the  deed  1748. 

*<  The  reasons  which  principally  restrain  me  from  deciding,  are  of 
this  nature.  I  have  looked  very  narrowly  into  the  cases ;  and  I  find 
that  in  some  of  them  the  implication  goes  farther  than  the  special 
finding  in  the  service.  But  what  I  find  in  the  cases  is  not  the 
ground  of  all  my  doubts.  Another  reason  which  induces  me  to  decline 
giving  a  decision  hastily,  is  this,  that  from  what  I  see  in  these 'cases, 
I  am  not  prepared  to  state  any  opinion  as  to  the  evidence  which  the 
Court  of  Session  looks  to  in  these  retours.  Does  it  look  at  the  re« 
tours  alone  ?  or  does  it  look  at  the  whole  of  the  record  ?  Both 
the  one  and  the  other  were  asserted  here.  Another  question 
also  is,  What  is  the  record  ?  It  was  said  that  the  retour  alone  was 
the  record.  This  appeared  something  whimsical  to  an  English  law- 
yer. Here  the  writ,  and  all  the  proceedings  upon  it,  would  form 
the  record.  If  a  jury  here  were,  in  their  finding,  to  go  beyond  the 
brieve,  all  beyond  it  would  go  for  surplusage.  If  forty  other  differ- 
ent facts  appeared  in  the  verdict,  we  should  only  look  at  those  as 
the  medium  of  proof.  I  am  not  sure,  therefore^  that  any  view  of 
this  case  that  I  might  take,  might  not  trench  on  the  rules  of  evi- 
dence laid  down  in  Scotland  as  to  the  titles  of  landed  estates  in 
re  tours. 

<*  It  was  said,  that  you  must  look  at  the  deed  1748  to  understand 
the  import  of  the  retour.  I  am  afraid,  it  has  been  clearly  shown  to  us 
from  the  bar,  that  a  person  may  be  served  heir  of  provision,  without 
its  appearing  from  the  retour  under  what  deed  of  provision  he  was 
so  served.  In  one  of  the  decisions,  it  is  said^  that  no  cases  of  this 
sort  could  be  produced.  It  was  said,  to  challenge  all  dispute,  that 
if  a  person  was  served  heir  of  provision,  he  would  be  entitled  to  take 
under  all  deeds  of  provision. 

^  It  was  said,  that  you  may  go  a  great  deal  further,  and  Ipok  at 
other  deeds  to  explain  the  import  of  the  retour  ;  I  doubt  this  ex- 
tremely :  I  think  either  that  the  retour  alone  can  be  looked  to,  or 
the  retour  and  the  deed  of  provision,  and  that  you  cannot  go  to 
other  deeds. 

««  Cases  of  different  kinds  (as  I  noticed  before),  have  been  decid- 
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1805.        ed  upon  this.    Td  some  of  these  it  is  denied  that  the  service  is  to  be 
-  confined  to  the  general  finding,  if  another  character  is  necessarily  in- 

BLANE  volved  in  that  finding.  I  allude  to  one  instance  of  this,  the  case  of 
EARL  OF  Livingston  v.  Menzies,  mentioned  on  the  18th  page  of  the  respond- 
cAssiLLis,  &c.  ®iit*8  case.  (Here  his  Lordship  road  the  particulars  of  this  case). 
Jan.  12,  1706.  A  person  here  was  served  heir  of  line  of  his  father,  though  prima 
Dkt^vol  i  J^^^  ^^^y  ®®  served  heir  of  line,  yet  it  is  stated,  that  this  was  also  ne- 
p.  315.  cessarily  a  service  as  heir  male  to  his  father.     We  should  consider  this 

rather  as  an  inference  arising  from  the  other  fact.  But  the  Court 
went  a  step  farther,  and  found  this  to  be  a  service  as  heir  of  provi- 
sion in  a  certain  contract  of  marriage.  This  is  allowed  to  be  erron- 
eous ;  for  there  was  nothing  to  show  that  the  contract  might  not  have 
related  to  a  second  marriage. 

•*  On  this  case,  I  ask  this  question  ; — ^if  the  contract  of  marriage 
had  been  to  be  the  contract  on  a  first  marriage,  would  the  service  of 
the  son.  as  heir  of  line  to  his  father,  prove  him  to  be  heir  of  provi- 
sion, under  the  contract  of  marriage  ?  If  the  retour  was  to  be  con- 
strued by  looking  at  the  contract  of  marriage,  it  would  appear  that 
the  person  was  heir  of  that  contract. 

^'  The  Court,  perhaps,  a  little  puzzled  with  all  the  cases  which 
have  been  decided  upon  this  point,  appear  to  have  come  to  a  differ- 
1797.  ent  decision  in  the  late  case  of  Colvin  v.  Alison.  It  was  stated  that 
Unreported,  ^j^jg  being  a  general  service,  it  could  not  connect  with  a  right  cloth- 
ed with  infeftment.  But  I  don't  enter  into  that  point.  (Here  his 
Lordship  read  and  commented  upon  the  case,  from  the  appellant's 
printed  case.) 

"  I  am  not  discussing  at  present  if  these  cases  are  well  or  ill  de- 
cided ;  but  I  wish  to  apply  a  few  short  words  to  them  ;  because  a 
certain  part  of  the  property  depends  upon  this,  that  Earl  David's  ser- 
vice in  1776,  necessarily  established  him  to  be  heir  under  the  deed  of 
1 748.  There  may  be,  nay,  there  must  be,  a  great  difference  be- 
tween the  impression  made  on  the  mind  of  an  English  lawyer  by  a 
case  like  this,  and  the  impression  made  on  the  mind  of  an  able 
Scotch  judge  ;  looking  attentively  to  all  the  cases,  with  extensive  in- 
formation with  regard  to  them,  in  which  principles  familiar  to  us, 
may  be  overlooked. 

*'  With  this  preface,  and  speaking  as  an  English  lawyer,  I  may 
state,  that  I  should  have  no  difficulty  in  deciding,  that  the  retour  of 
Earl  David's  service  in  1776,  if  this  had  been  done  by  an  English 
jury,  and  on  English  principles,  did  not  at  all  apply  to  the  deed  of 
1748.  It  appears  to  me,  further,  that  if  the  decided  cases  are  ap- 
plied in  aid  of  principles,  and  an  examination  is  made  of  them,  if,  on 
comparing  the  deed  1 748  with  the  retour,  from  a  comparison  of  the 
two,  it  does  by  no  means  necessarily  follow  that  Earl  David  was 
heir  of  provision  under  that  deed. 

"  In  the  deed  1748,  the  granter  of  it  is  styled  Sir  Tbomas  Ken- 
nedy of  Culzean,  Bart. :  and  the  person  first  called  is  David  Ken- 
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oedy,  his  only  brother  german.    Put  the  case  that  Sir  Thomas  had        1805. 

been  mistaken  as  to  this,  and  that  he  had  then  alive  another  bro-    _ 

ther,  older  than  David,  settled  in  America  or  elsewhere,  who  might      blane 

hare  been  alive,  though  then  considered  by  Sir  Thomas  as  dead ; —  ^' 

'earLi  of 
this  fact  would  not  have  afTected  the  validity  of  the  limitation  to  cassillxs  &c. 

David  Kennedy,  even  though  the  granter  of  the  deed  had  been  mis- 
taken in  describing  David  Kennedy  as  his  only  brother  german,  that 
description  was  not  of  the  essenpe  of  the  taking  character. 

"  In  the  present  service,  an  individual  goes  before  a  jury,  who,  on 
principle,  are  to  be  held  as  completely  ignorant  of  the  fects  to  be 
established  before  them,  as  any  other  persons  not  of  the  Inquest  can 
be.  He  tells  the  jury  that  he  is  David,  Earl  of  Cassillis,  and  that 
he  wishes  to  be  cognosced  heir  male  and  heir  of  line  of  Thomas,  Earl 
of  Cassillis,  of  whom  he  says  not  one  word  more,  than  that  he  was 
his  only  brother  german,  and  died  without  heirs  lawfully  procreate 
of  his  body.  These  ^acts  established,  were  only  as  the  medium  of 
proof  by  which  the  jury  were  to  arrive  at  the  conclusion  that  Earl 
David  was  heir  male  and  of  line  to  Earl  Thomas.  If  the  deed  of 
17^8  had  been  laid  before  them,  it  could  only  have  been  also  as  a 
medium  of  evidence. 

"  The  jury,  in  their  verdict,  say  that  David,  Earl  of  Cassillis,  is 
nearest  and  lawful  heir  male  and  of  line  in  general  to  Thomas,  Earl 
of  Cassillis,  his  brother  german.  If  the  Court  of  Session,  in  such  a 
case,  takes  as  judicially  established,  what  the  jury  has  said  not  one 
word  about, — if  such  be  their  practice,  it  ought  to  be  adhered  to. 

*<  Upon  what  principle  can  it  be  urged  that  this  service  is  more 
than  a  service  as  heir  male  and  heir  of  line  ?  But  it  has  been  said, 
that  if  you  push  the  principle  to  this  extent,  you  will  destroy  many 
cases  that  have  been  so  decided : — that  many  retours  to  heirs  of  pro- 
rision  exist,  in  which  the  particular  deed  of  provision  is  not  mention- 
ed ;  and  that  an  alteration  of  this  judgment  would  endanger  thosid 
former  decided  cases. 

''  This  does  not  appear  to  me  to  be  just  reasoning.  When  a  per- 
son is  served  heir  of  provision,  and  one  or  all  the  deeds  of  provision 
are  not  mentioned  to  be  produced,  my  difficulty  would  be  very  dif- 
ferent from  what  it  is  in  the  present  case.  When  a  jury  find  a  per- 
son heir  of  provision,  the  law  will  connect  him  with  all  the  deeds  in 
-which  he  is  found  to  be  heir  of  provision.  The  principle  is,  that  the 
jury,  by  finding  him  heir  of  provision,  have  found  that  he  was  the 
rery  person  mentioned  in  these  deeds. 

*'  But  when,  in  a  retour,  a  person  is  neither  served  heir  of  pro- 
Tision,  nor  heir  in  certain  lands,  it  is  extremely  difficult  for  the  Court 
to  say,  what  the  jury  say  nothing  about ;  and  to  take  judicial  notice 
of  what  the  Inquest  takes  no  notice  whatever. 

"  According  to  the  case  lately  put,  if  Earl  Thomas  had  another  bro- 
tber,  older  than  Earl  David,  whom  he  supposed  to  be  dead,  when  he 
executed  the  deed  of  provision  1748,  this  might  have  involved  a  great 

VOL.    V.  D 
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1805.       a  monstrous  difficultj,  with  regard  to  the  service.   After  Earl  Dayid 
was  served  in  the  manner  now  in  question,  and  with  this  medium  of 


BLAME  proof,  his  brother  might  then  have  come  home,  and  have  reduced 
SARL  OF  *^®  service,  as  heir  male  and  heir  of  line.  Thus  he  would  have 
CA8SILL18,  &c.  falsified  the  only  facts  on  which  it  could  be  alleged  that  Earl  David 
was  heir  of  provision,  for  he  would  have  proved  that  Earl  David  was 
not  unicus  f rater  germanus  of  Earl  Thomas.  Could  it  still  have 
been  maintained,  in  such  a  case,  that  the  service  was  a  good  service 
as  heir  of  provision  under  the  deed  of  1748  ? 

<^  It  was  said  that  the  words  ^  obiit  sine  haeredibus!  kc.  were 
equivocal,  and  that  he  might  have  had  issue  who  had  survived  him, 
but  who  were  dead  at  the  time  of  the  service.  So  far  have  these 
hypotheses  been  carried,  in  some  cases,  that  the  bare  possibility  of 
having  issue,  though  it  was  known  to  every  body  that  there  was 
issue,  has  been  started  against  going  to  the  presumption  in  a  case 
*  like  the  present. 

'*  Mr.  Clerk  put  another  ingenious  case,  that  as  Earl  Thomas  had 
a  power  of  revoking  the  deed  of  1748,  in  whole  or  in  part,  he  might 
have  revoked  it  to  the  effect  of  striking  Earl  David  out  of  it,  and  the 
remainder  of  the  deed  would  still  have  been  effectual.  Earl  David 
would  still  have  been  entitled  to  be  served  heir  male  and  heir  of 
line,  as  only  brother  german  to  Earl  Thomas,  and  yet  he  would  not 
have  been  his  heir  of  provision,  because  he  was  struck  out  of  the 
deed.  It  was  clear,  therefore,  that  Earl  David  might  have  possessed 
all  the  characters  mentioned  in  the  retour,  and  not  have  been  heir  of 
provision. 

'*  There  were  other  hypotheses  put,  but  I  shall  not  go  into  them, 
as  they  were  not  much  discussed  in  the  Court  below.  At  this  mo- 
ment, I  cannot  bring  my  mind  to  think  that  Earl  David  was  found 
hen:  of  provision  under  die  deed  1748 ;  but  I  do  not  wish  to  decide 
upon  it,  as  the  whole  bearings  may  be  better  known  by  others  ia 
Scotland. 

'^  On  the  whole,  I  would  offer  a  proposition,  that  the  interlocutors 
are  right  as  to  the  lands  contained  in  the  charter  1774.  As  to  the 
lands  not  contained  in  that  charter,  so  far  as  the  right  of  the  Earl 
of  Cassillis  thereto  is  sustained,  I  think  it  may  be  proper  to  remit 
this  matter  to  the  Court  of  Session,  to  call  their  attention  again  to 
the  consideration  of  the  topics  which  I  have  suggested — taking  the 
retour,  per  se^  as  part  of  the  record,  connecting  it  with  the  deed  of 
1748,  as  far  as  its  meaning  can  be  legally  collected  from  that  deed  ; 
and  then  calling  upon  them  to  decide,  not  from  what  they  know, 
but  from  what  has  been  found  by  the  Inquisition,  whether  or  not 
Earl  David  was  heir  of  the  deed  1748.  Entertaining  much  respect 
for  the  Court  of  Session,  I  think  a  remit  on  this  point  will  give  them 
room  to  consider  the  rules  of  law  on  a  doubtful  and  difficult  ques* 
tion. 
^  I  must  still  request  a  few  days  to  put  into  fonn  what  I  may  con^ 
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oeiTe  it  expedient  to  propose  to  your  Lordships  as  a  fit  judgment  in        1805. 
tliis< 


R0CHEI1> 

It  was  ordered  and  adjudged,  that  all  the  interlocutors  v. 
complained  of  in  the  appeal,  so  far  as  the  same  relate  ^^^^^^>  ^^' 
to  the  lands  and  subjects  contained  in  the  charter  of 
1774,  or  in  any  similar  titles,  be,  and  the  same  are 
hereby  affirmed;  and  it  is  further  ordered  that  the  cause 
be  remitted  back  to  the  Court  of  Sension  to  review  all 
the  interlocntors,  so  far  as  they  respect  the  effect  of  the 
service  of  Earl  David  in  1776,  with  regard  to  the  lands 
of  Enoch  and  Little  Enoch,  the  lands  of  Portmark  and 
Polmeadow,  the  tenements  of  Maybole,  and  teinds  con- 
veyed by  Craufurd  of  Ardmillan,  or  any  other  lands  or 
subjects,  the  title  to  which  is  in  dispute  in  this  cause,  if 
any  such  there  be,  not  ruled  by  the  foresaid  affirmance ; 
and  to  hear  the  parties  again  as  to  the  effect  of  the  said 
service  as  to  the  said  lands  and  teinds,  and  as  to  the 
right  to  the  said  lands  and  subjects,  and  to  do  there- 
upon as  the  Court  shall  seem  meet. 

For  Appellant,  Sir  Samuel  Romilly^  Clia.  Hay,  Math. 

Boss,  John  Clerk. 

For  Respondents,  Wm.  Adaniy  Ad.  Rolland,  H,  Erskine^ 

D,  Cathcart. 

NoTB. — For  subsequent  appeal  in  same  case,  vide  infra.  Two 
later  decisions  are  reported  by  Baron  Hume,  Ogilvy  v.  Ogilvy,  6th 
June  1817i  Hume,  p.  724,  and  the  Duke  of  Queensberry  v.  The 
Earl  of  Wemyss,  2l8t  Jan.  1819,  Hume,  p.  727,  of  great  importance 
in  this  branch  of  law.  The  recent  act  10  and  11  Vict,  c  47,  regard- 
ing services,  provides,  that  persons  who  claim  to  be  served  heir  of 
provision  in  general  or  in  special,  the  deed  under  which  they  so 
daim  must  be  distinctly  mentioned. 


[Fac,  Coll.  Vol.  xii,  p.  408.] 
James  Rocheid  of  Inverleith,         -  -        Appellant; 

Sir  Alex.  Einloch,  Bart.,  and  Others,    -        BesponderUi. 

{Et  e  contra.) 

House  of  Lords,  28th  May  1805. 

Oblioationto  Entail — ^Prescription — ^Interruption — MiNORrnr. 
— In  executingasettlement  in  the  form  of  an  entail,  acertain  portion 
of  the  lady's  estate  was  directed  to  be  sold,  and,  after  paying  debts 
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1805.  andlegacieB^ftiesUTpIiidordered  to  belaid  cmtiiithe  purcliase  of  other 

.___.        parts  of  the  land  to  be  entailed.     The  disponees,  under  this  deed, 
RocaBiD  uplifted  the  funds,  a  great  proportion  of  ^hich  consisted  of  heritable 

V-  debts  and  houses,  but  the  money  was  never  applied  in  the  purchase  of 

*  ^'  land  as  directed.  The  forty  years*  prescription  elapsed.  In  an  action 
brought  to  compel  fulfilment  of  this  obligation,  Held  that  pre- 
scription of  forty  years  had  extinguished  the  obligation,  except  as 
to  part  of  the  heritable  estate,  to  which  a  title  had  been  made  up 
Within  the  fortyyear8,andthe  debts,  of  which  it  was  composed,  paid. 


Sir  James  Rocheid  of  Inverleith  died,  leaving  one  son  and  j 

four  daughters,  Magdaline,  Janet,  Mary,  and  Elizabeth. 
On  bis  son's  death,  without  issue,  the  estate  descended  to 
his  four  daughters  equally,  share  and  share  alike.  Magda- 
line was  married  to  Colonel  Gathcart,  and  Janet  to  Sir 
David  Dalrymple  of  Hailes,  and  their  shares  descended  to 
their  sons.     Mary,  one  of  the  daughters,  was  married  to  Sir  i 

Francis  Kinloch  of  Gilmerton,  by  whom  there  was  numerous 
issue — three  sons — of  whom  the  appellant's  father,  Alexan- 
der Einloch,  afterwards  Rocheid,  was  the  third  son. 

Elizabeth,  the  youngest  daughter  of  Sir  James  Rocheid, 
never  married  ;  and  having,  besides  her  one-fourth  share  of 
the  estate  of  Inverleith,  acquired,  by  purchase,  right  to  an- 
other fourth  of  the  estate,  she  was  feudal  proprietor  of  the 
Inverleith  estate  to  the  extent  of  one  half. 

In  these  circumstances,  and  anxious  to  perpetuate  the 
name  of  Rocheid  of  Inverleith,  she  executed  a  settlement 
Jan.  14, 1749.  and  deed  of  entail,  by  which  she  conveyed  to  Alexander 
Kinloch,  third  son  of  Sir  Francis  Kinloch  of  Gilmerton,  and 
father  to  the  respondent,  and  the  heirs  whatsoever  of  his 
body,  whom  failing,  to  a  series  of  substitutes,  (being  the 
issue  of  her  sister  Mary's  marriage  with  Sir  Francis  Kinloch). 
The  entail  contained  the  conditions  of  bearing  the  name 
and  arms  of  Rocheid  of  Inverleith,  and  was  fortified  with 
prohibitory,  irritant,  and  resolutive  clauses. 

By  a  separate  clause  in  the  same  deed,  out  of  which  the 
present  question  arises,  she  did  ^*  assign,  transfer,  and  dis- 
"  pone  to  and  in  favour  of  the  said  Alexander  Kinloch,  and  I 

"  the  heirs  whatsoever  of  his  body  ;  whom  failing,  to  the 
*'  other  heirs  of  tailzie  and  provision  above  specified,  ac- 
"  cording  to  the  order  and  rules  of  succession  above  ex- 
''  pressed  ;  whom  all  failing,  to  my  own  nearest  heirs  and 
^'  their  assignees,  with  and  under  the  conditions,  provisions^ 
"  reservations,  power  and  faculty  after  mentioned^  bII  and 
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whole  those  two  dwelling  houses  and   cellars  lying  in        isod. 
Merlin  wynd^  with  their  pertinents ;  as  also  all  and  whole 


my  other  lands  and  real  estate,  heritable  and  moveable     bochbid 


V, 


'<  debts  and  sums  of  money,  &c.  resting  pertaining  to  me,  or  ]^ii,i^ocb,  &c. 

''  that  shall  be  resting  owing  to  me  at  the  time  of  my  de- 

**  cease,  with  all  dispositions,  &c.,  dispensing  with  the  gene- 

'•  rality  hereof."     Declaring  he  and  they  should  "  be  bound 

**  and  obliged  to  pay  all  the  debts,  legacies,  and  other  dona- 

"  tions  which   shall  be  due  and  bequeathed  by  me  at  the 

*'  time  of  my  death ;  and,  after  payment  thereof  shall  be 

"  bound  and  obhged  to  bestow  and  employ  the  surplus  of 

"  the  said  heritable  and  moveable  debts  before  disponed, 

*'  and  the  price  of  the  said  house,  so  far  as  belongs  to  them, 

**  when  sold,  for  purchasing  and  acquiring  the  remainder  of 

"  the  said  estate  of  Inverleith  and  Darnchester,  with  the 

"  pertinents  above  specified,  from  those  who  shall  have  right 

**  thereto  for  the  time  (in  case  they  shall  incline  to  dispose 

**  of  the  same),  and  that  to  the  value  and  extent  of  such 

"  surplu?/' 

On  Mrs.  EliEabeth  Rocheid*8  death,  which  happened  on 
8th  Dec.  1753,  Alexander  Einloch  succeeded,  as  institute  in  Dec.  8,  1753. 
the  entail  of  the  Inverleith  estate ;  and  also  to  the  other 
heritable  and  moveable  estates  above  disponed,  tlio  most 
valuable  part  of  which  consisted  of  heritable  bonds  to  the 
amount  of  £6000  and  upwards. 

It  was  conceived  that  the  conveyance  of  this  part  of  the 
estate  to  Sir  Alexander  was  absolute — that  he  had  unlimit- 
ed power  over  it,  being  only  bound  to  account  to  the  sub- 
stitutes in  the  entail,  if  called  on  to  do  so  in  due  time. 
Alexander,  the  appellant's  father,  therefore,  completed  titles 
to  the  entailed  estates  separately.  He  confirmed  to  tho 
moveable  estate,  and  had  recovered  several  of  the  bonds, 
and  had  paid  off  her  debts,  legacies,  and  donations,  when 
he  died,  without  having  made  up  any  feudal  title  to  the  he-  May  14, 1755. 
ritable  subjects  generally,  conveyed  by  Mrs.  Eh'zabeth 
Bocheid's  disposition.  He  left  a  settlement,  assignmg  and 
disponing  to  the  appellant,  "  and  the  heirs  of  his  body ; 
"  whom  failing,  to  his  second  and  third  sons,  and  the  heirs 
**  of  their  bodies ;  whom  failing,  to  his  own  nearest  heirs 
**  and  assignees  whatsoever,  all  and  sundry  lands,  heritages, 
"  annual  rents,  liferents,  woods,  fishings,  adjudications, 
**  debts^  sums  of  money,  &c.,  both  heritable  and  moveable, 
**  which  should  pertain  and  belong  to  him  at  the  time  of  his 
"  death."     The  appellant  was  confirmed,  and  gave  up  in  his 
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1805.       tutorial  inventory  the  debts  due  to  the  late  Mrs.  Elizabeth 
■"""""-""    Rocheid)  amounting  to  £6000  nearly* 

„^  The  appellant's  father,  as  already  said,  had  a  complete 

KiNLocH,  &c.  personal  right  to  the  heritable  part  of  Mrs.  Rocheid's  estate, 
which  he  effectually  transferred  by  the  above  general  dispo- 
sition to  the  appellant.  In  February  and  July  1756  his 
tutors  completed  his  title  to  this  estate  by  adjudication  in 
implement)  against  Mrs.  Rocheid's  heirs,  adjudging  from 
them  the  said  subjects.  The  subjects  so  adjudged  from  the 
heirs  of  Mrs.  Rocheid  were,  1.  An  heritable  bond  for  £3000 
due  by  the  Earl  of  Einnoul.  2.  An  heritable  bond  of  £6000 
Scots,  of  which  there  was  due  £125  by  the  Earl  of  Home. 
3.  The  half  of  a  dwelling  house  in  Craig's  close,  Edinburgh. 
The  house  in  Merlin's  wynd  was  specially  conveyed  to  the 
appellant's  father,  so  that  no  adjudication  was  necessary 
as  to  it.  The  decree  in  the  above  adjudication  bore  special 
reference  to  the  entail,  and  to  the  purpose  for  which  these 
debts  were  to  be  applied. 

With  regard  to  Mr.  Baird  of  Newbjth's  debt,  it  was 
the  only  debt  unuplifted  by  his  father  at  his  death.  In 
1772  this  debt  was  paid  to  the  appellant,  as  executor  of  his 
father,  not  as  disponee  of  Mrs.  Rocheid.  The  debt  due  by 
the  Earl  of  Einnoul,  the  appellant's  tutors,  after  expeding  a 
crown  charter  under  the  above  adjudication,  received  pay. 
ment,  and  discharged  the  debt  in  1757.  The  Earl  of  Home's 
debt  stood  in  the  same  situation,  and  was  paid  to  the  appel- 
lant in  1771.  A  feudal  title  had  been  made  up  by  his 
father  to  the  house  in  Craig's  close,  but,  in  February  1754, 
he  concurred  with  the  proprietor  of  the  other  half  in  selling 
that  house  for  £800,  and  having  made  up  his  titles  by  adju- 
dication as  above,  the  price  was  paid  to  the  appellants 
tutors  in  1758.  The  appellant's  father  had  a  complete  per^ 
aortal  right  to  the  house  in  Merlin's  wynd,  which  he  effect- 
ually conveyed  by  his  general  disposition,  but  no  steps  were 
yet  taken  to  complete  the  feudal  right  until  17875  when  that 

May  24, 1787.  house  requiring  to  be  sold,  he  granted  a  disposition,  after 
attaining  age,  of  the  three-fourths  of  the  said  house  to  Kin- 
loch's  trustees,  to  be  applied  under  the  purposes  of  the 
deed  of  entail. 

Nov.  23  and       Of  this  date,  and  more  than  ten  years  after  the  death  of 

25, 1796.  jijg,  Elizabeth  Rocheid,  the  respondents,  substitute  heirs  of 
entail  under  her  tailzie,  brought  the  present  action  against 
the  appellant  to  account  for  his  own  and  his  father's  intro- 
missions with  her  effects,  and  to  compel  him  to  lay  out  the 


ROCHBID 
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surplus  thereof  in  the  parchase  of  lands,  as  directed  by  her  1805. 
settlement.  The  defence  stated  was,  that  the  respondents' 
right  of  action  was  cut  off  by  the  negative  prescription  of 
forty  years,  which  operated  as  a  discharge  of  the  personal  kinloch,  &o. 
obligation  contained  in  the  tailzie.  Three  questions  were 
thus  debated,  1.  Whether  there  was  in  this  case  termini  ha- 
biles  for  the  plea  of  prescription  ;  2d.  Whether  the  prescrip- 
tion was  interrupted  as  to  all  or  any  of  the  funds  in  question 
by  the  acts  of  administration  had  ;  and,  3.  Whether  the  re- 
spondents were  entitled  to  insist  that  their  alleged  minori- 
ties should  be  deducted. 

In  regard  to  the  first  point,  the  respondents  contended 
that  tailzies  existed  before  the  statute  1685,  and  were  re- 
cognized as  a  part  of  the  common  law.  That  this  act  only 
imposed  certain  restrictions  and  regulations  on  the  common 
law  as  previously  existing.  And,  assuming  that  this  part  of 
Elizabeth  Itocheid's  estate  must  be  viewed  as  moveable, 
there  was  nothing  to  prevent  a  person  from  making  a  tailzie 
of  his  moveable  estate.  It  may  be  more  difficult  to  make 
tailzies  of  moveables  effectual  against  third  parties,  or  even 
inter  hoeredes.  This,  however,  arises,  not  from  want  of 
power  in  the  disponer,  but  in  the  nature  of  the  subject.  It 
was  not  essential  to  the  nature  of  an  entail,  that  it  should 
be  effectual  against  third  parties ;  and  though  an  heir  of  en- 
tail, in  possession  of  a  moveable  estate,  may  de  facto  con- 
trive to  dilapidate  or  spend  it,  he  is  no  more  entitled  dejure 
to  do  so,  or  to  divert  it  from  the  order  of  succession  among 
the  different  substitutes,  than  if  it  were  a  tailzied  land  es- 
tate. When  Mrs.  Rocheid's  settlement  is  considered  in  this 
light,  it  will  be  seen  at  once  that  it  is  a  virtual  entail  of  tiio 
funds  in  question,  by  which  these  funds  are  conveyed,  in  the 
first  place,  to  the  appellant's  father,  who  was  not  Mrs.  Roch- 
eld's  heir  alioquin  successurusy  and,  after  his  death,  they  aro 
destined  to  a  series  of  substitutes,  who  were  not  his  heirs 
alioqui  successuri.  Besides,  the  appellant's  father  was  po- 
sitively directed  to  execute  an  entail  of  the  lands  so  to  be 
purchased  with  the  surplus  fund  ;  and  this  direction  to  pur- 
chase and  entail  lands  upon  a  certain  series  of  heirs,  was  not 
merely  a  personal  obligation  upon  the  appellant's  father ; 
but  it  was  the  condition  upon  which  the  funds  were  convey- 
ed to  him.  And  the  general  disposition  which  the  appel- 
lant's father  executed  in  his  favour  cannot  affect  this  fund, 
nor  alter  the  right  of  parties.  The  settlement  of  Mrs.  Roch- 
eid  was  his  father's  sole  right  to  these  funds,  as  well  as  his 
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1805.        own,  and  he  cannot  plead  a  prescription  of  that  title.     Se- 
■     cond,  Even  if  prescription  applied,  it  has  been  interrupt- 
BocBEiD .    gj  j^  ^^^  ways.     1.  As  to  some  of  the  funds,   by  the  titles 
KiNLocH,  &c.  which  the  appellant  made  up,  and  the  infeftment  of  the 
house  in  Craig's  close,  &c.,  within  the  forty  years.     2.  As 
to  others  of  the  funds,  by  the  circumstance  of  his  tutors  hav- 
ing uplifted  them  within  the  years  of  prescription.   Besides, 
he  completed  his  title  to  the  moveable  estate  beyond  the 
forty  years,  and  also  made  up  title  by  adjudication  in  imple- 
ment, which  bears  date  beyond  the  forty  years.     It  was 
therefore  argued  that  these  titles  were  an  interruption  of 
prescription,  because  they  acknowledged  the  original  obli- 
gation to  entail  these  funds,  and  amounted  to  a  renewal  of 
the  obligation.     Besides,  there  is  a  second  kind  of  interrup- 
tion, within  the  forty  years,  namely,  the  uplifting  the  debt 
of  Baird  of  Newbyth  and  Earl  of  Home.     Third,  And  sup- 
posing interruption  not  made  out,  prescription  still  did  not 
apply,  because  of  the  respondents'  minorities — the  general 
rule  being,  that  every  creditor  in  a  personal  obligation  is 
entitled  to  have  his  minority  deducted  ;  and  it  is  no  answer 
to  this  to  say,  that  the  respondents  are  an  aggregate  body, 
and  heirs  substitutes  merely,  because  minority  is  a  bar  as 
much  in  the  one  case  as  the  other.    To  this  the  appellant 
answered, — First,  On  attending  to  the  nature  of  the  funds 
in  question,  and  to  Mrs.  Kocheid's  settlement,  it  is  evident 
that  these  funds,  including  the  price  which  might  be  obtain- 
ed for  the  house  directed  to  be  sold,  wore  not  capable  of 
being  entailed ;  and  that,  in  point  of  fact,  she  did  not  exe« 
cute,  nor  intend  to  execute  any  such  entail  of  these  funds. 
Tailzies,  besides,  of  moveablo  funds  are  unknown  in  the  law 
of  Scotland,  and  are  confined  solely  to  heritable  subjects, 
and  generally  to  landed  estate.     Second,   This  necessarily 
reduces  the  obligation  contained  in  her  settlement  to  a 
mere  personal  obligation,  which  being  prescribed  by  tho 
negative  prescription  of  forty  years,  is  no  longer  binding  on 
the  appellant.     There  has  been  no  interruption  of  this  prc« 
Bcription,  neither  by  the  completing  title  and  infeftmenta 
alluded  to,  nor  the  uplifting  certain  funds  within  the  forty 
years.     These  can  never  be  construed,  under  the  statute,  as 
amounting  to  taking  of  document  by  the  creditor  upon  his 
obligation  of  debt.     These  were  mere  titles  made  up  to 
different  debts,  and  the  making  up  of  these  titles  is  rather 
to  be  ascribed  to  the  appellant's  absolute  right  than  to 
j)rove  that  tho  obligation  in  this  deed  of  entail  and  settle- 
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ment  is  a  sabsisting  obligation.    And  it  cannot  be  maintain'       1805. 

ed,  that  because  certain  debts  were  uplifted,  that  this  is    • 

equivalent  to  a  document  taken  in  favour  of  the  respondents,  rocheid 
Third,  Nor  can  tlie  minorities  pleaded  form  a  deduction  ^^i^qch  ^c. 
from  the  prescription,  because  substitute  heirs  of  entail  are 
not  entitled  to  have  their  minorities  deducted,  which,  if 
otherwise  the  case,  and  allowed  to  them  as  a  body,  such 
obligations  could  never  prescribe.  And,  in  support  of  this 
plca^  he  refers  to  the  cases  of  Mackerston,  Einnaldio,  White- 
ley,  Auchindachy. 

The  Lords  pronounced  this  interlocutor :  "  Sustain  the  Dec,  18,1799. 
*'  defence  of  prescription  pleaded  by  the  defender  against  a 
general  accounting ;  but  repel  the  defence  of  prescription 
•'  so  far  as  concerns  the  debts  originally  due  by  Mr.  Baird 
"  of  Newbyth  and  Earl  of  Home,  and  the  price  received 
"  from  tho  trustees  for  building  the  South  Bridge  for  the 
**  house  in  Merlin's  wynd  :  Find  the  defender  bound  to  ac- 
**  count  and  to  apply  these  sums  in  terms  of  Mrs.  Elizabeth 
"  Rocheid's  settlement,  and  remit  to  the  Lord  Ordinary  to 
"  proceed  accordingly."  On  reclaiming  petition,  the  Court  May  27f  1800. 
adhered  to  their  former  interlocutor,  but  remit  to  the  Lord 
Ordinary  "  to  hear  parties  further  on  the  defence  of  pre- 
"  Bcription,  in  so  far  as  concerns  the  debt  due  by  the  Earl 
**  of  Kinnoul,  the  price  of  the  house  in  Craig's  close ;  and 
"  also  so  far  as  concerns  any  other  debts  in  pari  casuy  re- 
**  serving  always  to  Mr.  Rocheid  his  objections  to  being 
*'  liable  to  such  debts  as  accords,  and  with  power  to  his 
"  Lordship  to  determine  therein  as  to  his  Lordship  shall 
*'  seem  just."* 


*  Opinions  of  the  Judges. 

Lord  PresidbiNt  Campbell  said  : — '^  According  to  the  principle 
of  the  last  judgment,  it  is  now  pretty  clear  that  Lord  Kinnoul's  debt, 
and  the  price  of  the  house  in  Craig's  close,  stand  in  the  same  situa- 
tion with  the  particulars  mentioned  in  the  interlocutor.  As  to  the 
bank  shares,  &c.,  the  circumstances  are  not  explained,  and  no  suffi- 
cient evidence  appears  about  them,  and  therefore  the  question,  as  to 
them,  seems  to  depend  on  the  general  count  and  reckoning,  namely, 
'Whether  the  general  accounting  is  barred  by  the  negative  prescrip- 
tion ?  This  again  may  depend  on  another  point,  viz.  Whether  there 
was  here  a  partial  interruption,  sufficient  to  keep  open  the  prescrip- 
tion as  to  the  whole  ?  In  certain  cases  partial  interruption  has  such 
effect.  But  partial  payments  or  acknowledgments  of  debt  may  or  may 
not,  according  to  circumstances,  have  that  effect,  see  Kilkerran,  Voce 
Prescription.   In  the  present  case,  thesettlement  haSfia  numerous  par- 
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1805,  Against  these   interlocutors,   in  which   these   opinions 

were  given,  the  present  appeal  was  brought  by  the  appellant^ 
in  so  far  as  they  repel  the  defence  of  prescription  in  regard 


ROCBBIO 

V, 
KIMLOCU,  &e« 


ticulars,  been  homologated  and  implemented  within  theyears  of  prescript 
tion ;  but  I  doubt  if  it  can  be  inferred  from  thence,  that  in  other  particu* 
lars  it  was  not  already  satisfied,  especially  as  general  sums  have  actually 
been  applied,  and  debts  and  legacies  were  to  be  paid.  In  shorty  a 
more  general  count  and  reckoning  seems  to  come  too  late,  unless  it 
can  be  barred  by  minorities,  as  to  which,  see  the  argument  in  the 
Bargany  cause. 

^^  This  argument  supposes  a  tailzied  succession^  and  a  Jus  agendi 
arising  out  of  it,  which  being  not  of  the  nature  of  a  specific  demand  for 
payment,  or  for  possession,  belonging  to  an  individual,  but  a  remedy 
given  by  the  law  to  a  class  or  description  of  men,  does  not  admit  of 
the  deduction  of  minority,  otherwise  it  would  be  unprescriptable. 

^*  As  to  the  particular  subjects  which  have  been  traced  as  falling 
under  the  settlement,  and  which  continued  to  be  possessed  or  enjoyed 
in  the  express  terms  of  it,  by  the  late  Mr.  Rocheid  and  the  defender 
himself,  till  within  the  years  of  prescription,  and  some  of  which  may 
stOl  be  in  his  possession,  it  is  thought  the  action  does  not  come  too 
late. 

^'  The  houses  in  Merlin's  wynd  were  specially  conveyed.  The 
other  subjects  by  general  description.  But  the  house  in  Craig's 
close,  and  the  two  heritable  debts,  were  taken  up  by  adjudication  in 
implement,  upon  the  title  of  a  service  to  Mrs.  Elizabeth  Rocheid,  and 
the  adjudication  was  expressly  in  terms  of  the  settlement.  All 
these  subjects,  therefore,  were  taken  and  possessed  under  the 
destination  contained  in  the  settlement,  and  with  a  reference  to 
the  clauses  and  conditions  therein.  They  were,  therefore,  held 
as  tailzied  subjects,  and  as  the  defender  was  not  limited  in  point 
of  time  with  regard  to  the  power  of  disposing  of  them,  and  pur- 
chasing lands  in  their  place,  to  be  added  to  the  entail,  so,  while  he 
continued  to  hold  them  in  that  manner,  upon  the  original  securities, 
and  upon  the  titles  made  up  by  himself  as  heir  of  entail,  it  cannot 
be  said  that  he,  in  any  shape,  counteracted  (contravened  ?)  the  en- 
tail, or  did  any  thing  which  should  have  given  rise  to  an  action 
against  him,  at  the  instance^of  after  heirs,  for  a  more  full  and  complete 
implement. 
Earl  of  Dal-  **'  In  the  case  of  Lord  Panraure's  settlement,  and  particularly  on 
Mai^rM  *^®  question  regarding  the  leases  (1st  March  1782,)  Earl  of  Dal- 
1782.'  *  bousie,  it  was  laid  down  that  the  law  did  not  require  an  action 

Mor.  10963«  merely  to  interrupt  prescription,  when  nothing  beneficial  could  be 
taken  from  it.  That  an  action  was  no  doubt  competent  to  oblige 
the  heir  in  possession  to  make  up  titles  under  the  tailzie ;  but  if  the 
heir  had  already  made  up  such  titles,  or  if  it  was  a  subject  which 
did  not  require  any  title  to  be  made  up,  such  as  a  lease,  the  action 
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to  Baird  of  Newbytb's  debt,  &c.     And  a  cross  appeal  was       isob. 
brought  by  the  respondent,  in  so  far  as  it  sustained  the  de- 


fence of  prescription  to  a  general  accounting.  bocubid 

*"  '  ;  KINLOCHi  &o. 

became  unnecessary  ;  and  there  was  no  occasion  to  make  any  claim 
till  the  succession  opened,  or  till  something  was  done  by  the  heir  in 
possession  contrary  to  the  tailzie. 

"  In  the  present  case,  the  respondent  and  his  father  did  every 
thing  in  implement  of  the  tailzie,  and  did  nothing  contrary  to  it,  so 
far  as  regards  the  particular  subjects  thus  taken  up  by  them,  unless 
in  so  far  as  some  of  them  may  have  been  misapplied,  or  made  away 
with,  within  the  years  of  prescription. 

*'  The  defender  succeeded  to,  and  held  these  subjects  as  heir  of 
entail,  and,  by  the  nature  of  the  settlement,  he  could  not  dispose  of 
them  without  re-employing  the  money  in  the  same  terms,  or 
in  purchasing  land  to  be  added  to  the  entailed  estate.  In  so  far  as 
he  lay  under  these  obligations,  he,  in  effect,  was  a  trustee  for  all 
concerned  in  the  succession  ;  and  as  we  find  him  in  possession  of  the 
indiyidual  subjects  within  the  years  of  prescription,  so,  if  he  did  any 
thing  contrary  to  his  trust,  it  must  hare  been  within  that  period,  and 
he  is  still  open  to  challenge. 

**  In  the  case  of  Lady  Crauford  against  Mr.  Lockhart  of  Lee,  28th  Polloclc  (Lady 
Jan.  1778,  the  period  when  the  trust  was  supposed  to  have  been  Porter^eld^* 
counteracted,  and  the  succession  frustrated,  was  held  as  the  terminus  Widow  of 
a  quo,  and  it  was  not  supposed  to  be  necessary  to  go  back  to  any  Lockhart  of 
former  period.  1^7^  ^;^f ' 

^'  The  death  of  Mrs.  Elizabeth  Rocheid  in  1753,  is  the  period  10702 
when  the  trust  commenced,  and  from  which  time  there  was  no  doubt 
a  possibility  of  the  trust  being  abused^  and  therefore  it  is  said  we 
must  date  the  prescription  from  that  period.  In  one  sense  this  is 
true ;  but  it  supposes  that  there  was  a  non-implement  from  the  be- 
ginning, or  that  something  was  done  which  should  have  given  rise 
to  an  action  for  implement ;  but  what  room  is  there  for  such  an  ac- 
tion, when  the  heir  has,  in  fact,  proceeded  in  due  course  of  carry- 
ing the  settlement  into  full  execution,  when  he  makes  up  his  titles 
accordingly,  while  he  continues  to  possess  under  it,  and  so  long  as 
he  takes  no  step  whatever  to  the  contrary  ? 

*'  It  is  said  in  the  petition  for  Mr.  Rocheid,  p.  8, 10,  23,  &c.,  that 
Mrs.  Elizabeth's  subjects  were  Tested  in  the  late  Mr.  Rocheid  and 
his  son,  the  defender,  absolutely,  that  their  creditors  were  entitled  to 
attach  them,  and  that  there  was  nothing  more  in  the  heirs  of  entail 
than  a  mere  personal  claim  of  debt,  or  damages  founded  on  the  settle- 
ment But  this  is  a  mistaken  yiew  of  the  case.  The  subjects 
neyer  were  Tested  in  them  absolutely,  but  under  titles  qualified  and 
limited  by  the  clauses  in  the  settlement,  and,  so  long  as  they  con- 
tinned  to  haye  only  a  personal  right  to  these  subjects,  their  credi- 
tors could  not,  by  adjudication  or  otherwise,  take  any  better  right 
out  of  them,  this  being  a  general  rule  as  to  personal  rights*    It  is 
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1805.  Qq  appeal  the  samo  argument  was  repeated. 

'  After  hearing  counsel, 

v.  The  Lord  Chancellor  (Elbon)  said, 

WNLOCH,  &c.  u  y^^  L^^^^ 

*'  This  is  an  appeal  against  certain  interlocutors  of  the  Court  of 
Session^  in  a  question,  whether  the  appellant,  Mr.  Rocheid,  should 
be  obliged  to  account  for  certain  sums  of  money  received  by  him,  in 
terms  of  a  trust  deed  executed  by  Mrs.  Elizabeth  Kocheid  in  1749? 

*<  The  matters  at  issue  in  this  cause  are  comprehended  in  the  fol- 
lowing interlocutor.  The  respondents  having  presented  a  petition 
to  the  Court,  praying  for  exhibition  of  the  Sederunt  Book  of  the 
appellant's  tutors  and  curators,  to  ascertain  the  extent,  receipt,  and 
application  of  Mrs.  Elizabeth  Rocheid's  funds,  the  Court,  on  17th 
December  1799,  '  refused  the  desire'  of  that  petition  '  hoc  statu.* 

"  On  the  18th  December  1759,  the  Court  pronounced  this  inter- 
locutor on  the  whole  cause.     (Here  his  Lordship  read  the  same.) 

'^  Both  parties  reclaimed  against  this  interlocutor ;  the  prayers  of 
their  several  petitions  were,  &c.  (Here  his  Lordship  read  same  and 
subsequent  interlocutor,  27th  May  1800.) 

'^  The  original  appeal  is  brought  against  the  interlocutor  of  18th 

true,  that  after  completing  the  feudal  rights  by  charter  and  sasine,  the 
defender  might  have  disposed  of  it,  and  a  creditor  or  purchaser  deal- 
ing with  him  upon  the  faith  of  the  record,  would  have  been  safe,  if 
the  tailzie  was  not  completed  in  proper  terms,  and  duly  recorded  ia 
the  register  of  tailzies.  But  there  was  no  such  feudal  right  com- 
pleted till  within  the  years  of  prescription,  the  sasine  upon  the 
charter  of  adjudication  having  been  expede  no  earlier  than  29th 
Dec.  1756,  and  the  present  action  commenced  20th  Nov.  1796. 
This  also  would  be  an  objection  to  the  positive  prescription,  to  the 
eflPect  of  working  off  any  of  the  limitations  of  the  tailzie,  but  no  such 
thing  is  pleaded  by  the  defender,  and  there  does  not  seem  to  be  any 
room  for  it. 

•*  The  negative  prescription  does  not  even  commence  so  early  as 
the  date  of  that  infeftment,  nothing  having  been  done  contrary  to 
the  tailzie ;  but,  on  the  contrary,  a  step  taken  in  implement  of  it. 
There  was  truly  therefore  a  non  valentia  agere^  or,  which  is  the  same 
thing,  the  action  would  have  been  nugatory  and  useless." 

Lord  Hermand — "  I  think  the  whole  right  of  action  lost  in  this 


Lord  Meadowbank.— *«  I  think  the  minority  interrupts  the 

prescription  here." 

Lord  Craig. — I  doubt  if  there  be  any  prescription  pleadable." 
Lord  Cullen. — "  I  am  of  opinion  that  the  negative  prescription 

has  run  against  the  obligation." 

Lord  Mbthybn. — •'  There  is  no  prescription  run  here." 
Lord  President  Campbell's  Session  Papers,  vol.  97. 
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December  1799  and  27th  May  1800,  in  so  far  as  they  do  not  bus-        1805. 

tain  the  defence  of  prescription  against  the  whola  accounting,  and     ■ 

the  respondents,  in  due  time,  presented  their  cross  appeal  against      kocheid 

the  interlocutors  of  17th  December  1799,  which  refused  to  order  ^       ^'    ©^ 

production  of  the  Sederunt  Book,  and  against  the  interlocutors  of 

18th  December  1799  and  27th  May  1800,  in  so  far  as  prescription 

was  thereby  sustained  to  any  extent. 

**  To  explain  this  case  to  your  Lordships,  1  must  begin  with 
stating  the  deed  executed  by  Mrs.  Elizabeth  Rocheid  in  14th  January 
1749.  The  first  part  of  this  deed  contained  a  strict  entail  of  certain 
shares  which  she  had  of  an  estate  in  Scotland,  in  which  the  appellant's 
^Either,  Alexander  Kinloch,  was  named  first  institute.  In  the  next 
place,  she  conyeyed  her  money,  houses,  and  other  property,  to  Alex* 
ander  Kinloch,  and  the  other  heirs  of  tailzie  and  provision  mentioned 
in  the  first  part  of  the  deed,  with  this  proviso.  (Here  his  Lordship 
read  the  whole  of  the  proviso  contained  in  this  deed,  stated  in  the 
appellant's  case,  p.  2.) 

^'  In  an  infeftment  of  this  kind,  in  this  country,  no  doubt  the  per- 
son  first  mentioned  would  take  the  whole  trust  property ;  but  he 
would  hold  the  whole  as  a  trustee,  and  every  time  he  transacted  as 
to  any  part  of  the  trust  property,  he  would  be  held  as  acknowledg- 
ing the  trust  in  the  whole, 

*'  By  the  law  of  Scotland,  tailzies,  with  prohibitory,  irritant,  and 
resolutive  clauses,  are  so  guarded  as  to  be  almost  impossible  to 
break  them ;  but  if  not  expressly  so  guarded,  nothing  is  prohibited 
by  implication.  The  question  that  arises  here  is,  in  my  opinion,  very 
little  like  any  that  has  hitherto  been  decided  upon  entails ;  it  is  an  at- 
tempt to  place  in  the  hands  of  a  Scotch  executor,  for  his  own  pri- 
Tate  use,  a  sum  of  money,  directed  to  be  laid  out  in  lands,  to  be 
settled  under  a  tailzie.  As  far  as  this  case  has  been  discussed 
in  the  Court  of  Session,  it  appears  to  have  been  discussed  with 
little  reference  to  what  the  law  of  that  country  may  furnish  with 
regard  to  trusts,  or  what  might  have  been  furnished  by  analogy  from 
the  law  of  this  country. 

<<  Instead  of  treating  this  question  directly,  as  one  of  trust,  they 
go  into  the  law  of  prescription,  and  they  say  Mr.  Rocheid's  charac- 
ter of  executor  enabled  him  to  take  the  funds  into  his  hands, 
and  that  the  substitutes  had  a  claim  against  him  to  have  them  laid 
out  in  terms  of  the  deed ;  but  that,  if  he  did  not  deal  with  these 
funds,  so  as  to  acknowlege  a  trust,  the  claim  of  the  substitutes  was 
cat  off  by  prescription.  The  principle  laid  down  in  this  interlocutor 
is,  that  as  to  every  sum  the  respondents  can  prove  that  the  appellant 
uplifted  within  the  forty  years,  he  was  bound  to  account,  but  that  he 
was  not  bound  to  show,  by  the  production  of  his  tutor's  books,  any 
account  as  to  payments  beyond  the  forty  years,  whether  he  did  lay 
out  thd  money  in  securities,  in  terms  of  this  deed,  or  not.  The  effect 
therefore,  on  the  whole  is,  that  the  Court  has  sustained  the  defence 


46      0ASB8  ON  APPEAL  PROM  SCOTLAND. 

1805.       of  prescription  generallj,    but  if  a  right  accrued  to  the  clumantB 
■     within  the  forty  years,  they  hare  said  that  they  had  a  right  to  an 
RocHEiD      account  as  to  such  right  so  accruiDg,  and  have  directed  the  Lord 
UNLOGH,  &o,  Ordinary  to  take  such  account 

*'  It  appears  to  an  English  lawyer  extremely  difficult  to  sustain 
all  the  parfs  of  this  judgment.  It  appears  a  most  singular  proposi- 
tion, that  if  a  large  personal  estate  is  giyen  to  be  laid  out  in  land, 
and  a  long  period  of  time  elapses  in  recoyering  the  different  items* 
and,  till  the  whole  is  collected,  no  demand  is  made  that  any  part  of 
this  should  be  cut  ofif  by  the  statute  of  limitations,  and  that  the  ac- 
counting should  be  confined  to  that  uplifted  within  the  forty  years. 

''  The  yiew,  therefore,  which  I  haye  taken  of  the  case,  is  to  affirni 
those  parts  of  the  judgment  which  respect  the  accounting  within  the 
forty  years.  On  the  other  branches  of  the  cause  seyeral  points  oc- 
cur, which  to  me  seem  of  very  great  importance. 

^'Oneoftheseis,  Whether  you  are  entitled  to  call  for  papers  and  books 
to  see  if  the  trust  was  admitted,  and  if  the  new  securities  did  not  bear 
in  grasmio  an  acknowledgment  of  this  trust  ?  The  Court  of  Session  has 
not  formally  and  finally  decided  as  to  this,  but  only  in  hoc  statu  re- 
fused to  order  production.  The  judgment  appears  to  me  to  be 
clearly  right  as  to  the  items  within  the  forty  years  ;  as  to  the  other 
items,  if  the  .parties  have  a  right  to  see  the  papers,  it  is  impossible 
to  say  if  the  appellant  shall  be  assoilzied  from  a  general  account- 
ing or  not  If  I  were  to  speak  my  own  opinion  on  this,  (which 
I  should  do  with  great  reserve,)  it  appears  to  me  that  the  party  had 
a  right  to  see  the  papers  ;  but  I  wish  this  to  be  examined  by  those 
whose  means  of  information  on  the  law  are  better  than  mine. 

^'  If  it  be  necessary  to  remit  as  to  this,  it  will  also  be  necessary  that 
the  Court  have  an  opportunity  of  reviewing  as  to  the  general  w> 
counting. 

'*  I  pass  over,  at  present,  those  other  very  difficult  and  important 
questions,  if  the  prescription  ought  or  ought  not  to  have  been  over- 
ruled ;  and  if  there  are  any  grounds  for  discounting  the  years  of  mi- 
nority ?  This  point,  of  the  deduction  of  the  years  of  minority,  has 
lately  been  much  considered  by  your  Lordships.  I  allude  tOL  the  late 
case  of  Bargany,  in  which  some  of  your  Lordships'  House,  now  no 
more,  and  others  now  absent,  took  much  interest  It  would  ill  be* 
come  me  to  express  my  opinion  here  upon  this  point ;  and  I  ncTer 
shall  decide  it  till  it  comes  before  me  directly  decided  by  the  Court 
below." 

His  Lordship  hereupon  moved  the  remit  to  the  Court  of  Session 
to  review  the  different  interlocutors  under  appeal. 

It  was  ordered  and  adjudged,  that  so  mnch  of  the  inter- 
locutor of  the  18th  Dec.  1799  as  repels  the  defence  of 
prescription  pleaded  by  the  defender,  in  so  far  as  con* 
cerns  the  debts  originally  due  by  Mr.  Baird  of  Newbyth 
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and  the  Earl  of  Home ;  and  the  price  received  from  the  i805. 
trustees  for  building  the  South  Bridge  for  the  house  in  — ^— 
Merlin's  wynd;  and  finds  the  defender  liable  to  ac-  bocheid 
count,  and  apply  these  sums  in  terms  of  Mrs.  Elizabeth  ^i^i^ocff,  &c. 
Rocheid's  settlement ;  and  so  much  of  the  interlocutor 
of  the  27th  May  1800,  as  remits  to  the  Lord  Ordinary 
to  hear  parties  farther  on  the  defence  of  prescription  in 
80  far  as  concerns  the  debt  due  by  the  Earl  of  Kinnoul, 
the  price  of  the  house  in  Craig's  close,  and  also  in  so 
far  as  concerns  any  other  debts  in  pari  casuy  reserving 
to  Mr.  Rocheid  his  objections  as  in  the  said  interlocu- 
tors is  mentioned,  and  with  power  to  the  said  Lord 
Ordinary  to  determine  therein  as  to  him  should  seem 
just,  be,  and  the  same  are  hereby  affirmed ;  and  it  is 
further  ordered  that  the  cause  be  remitted  back  to  the 
Court  of  Session  to  review  their  interlocutor  of  17th 
Dec.  1799,  and  also  to  review  as  much  of  their  inter- 
locutor of  18th  Dec.  1799  as  sustains  the  defence  of 
prescription  pleaded  by  the  defender  against  a  general 
accounting,  and  so  much  of  their  interlocutor  of  the 
27th  May  1800  as  adheres  to  their  interlocutor  re- 
claimed against,  so  far  as  such  adherence  sustains  such 
defence  against  a  general  accounting,  and  to  do  what, 
upon  such  review  of  the  said  interlocutors  of  18th  Dec. 
1799,  and  so  much  of  the  said  interlocutors  of  18th 
Dec.  1799  and  the  27th  May  1800,  as  shall  to  the  said 
Court  seem  just. 

For  Appellant,  Wm.  Adam^  Ad.  Gillies. 
For  Respondents,  C.  Hope,  John  Clerk. 

Under  this  remit  of  the  House  of  Lords,  the  Court  of  Session  pro- 
nounced this  interlocutor  (1st  March  1808),  ^  Sustain  the  defence 

*  of  the  n^ative  prescription  against  the  general  accounting  demand- 
'  ed  by  the  pursuers,  and  adhere  to  their  interlocutors,  in  so  far  as 

*  the  same  have  been  submitted  to  review,  in  terms  of  the  order  of 
'  the  House  of  Lords.'  And,  on  further  argument,  this  judgment 
was  adhered  to.    Fac.  Coll.  et  M«  App.  1,  Prescription  No.  7- 
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——-^    James  Campbell  &  Co.,  and  Others,  Creditors-v 
CAMPBELL,   c,     ^^   ^Y^Q  sequestrated  estate   of  Campbell, f     .      jj  nj   • 
MACMAiR,  &c.     Rothven,  and  Lindsay,  Merchants  in  Green- 1     ^^  * 

oek,  ..-.-.        j 

John  Macnair,  Agent  for  the  Bank  of  Scot- 
land in  Greenock,  Trustee  on  the  said  se- 
questrated estate,  and  Alexander  Lear-  . 
MONTH,  Merchant  in  London,  one  of  the  ^       ^ 
Commissioners  thereon,  and  Thomas  Allan,  ^ 
Banker  in  Edin.,  another  Commissioner, 

House  of  Lords,  11th  July  1805. 

Bai9kruptcy  —  RemovaIi  op  Trustee  and  Commissioners  — 
Management — Conjunct  and  Cokpident. — This  was  a  petition 
and  complaint  presented  to  the  Court,  for  the  removal  of  a  trus- 
tee, on  the  ground  of  gross  mismanagement  of  the  estate,  and  for 
the  removal  of  the  three  commissioners,  on  the  ground  of  personal 
ohj action  as  to  one  of  them,  and  as  to  the  other  two,  that  they 
resided  in  Edinburgh,  while  the  trustee,  and  the  bankrupts  and 
bankrupt  estate  were  resident  in  Greenock.  (1.)  Held  that  no 
sufficient  evidence  had  as  yet  been  adduced  to  authorize  the  re- 
moval of  the  trustee,  or  Mr.  Learmonth,  the  commissioner  first 
alluded  to.  (2.)  But  that  the  two  other  commissioners  were  not 
duly  chosen,  in  respect  they  did  not  reside  in  Greenock,  where 
the  business  must  be  chiefly  conducted,  and  where  the  trustee 
himself  resided.  The  first  question  was  alone  appealed  to  the 
House  of  Lords,  and  the  case  was  remitted  for  re*consideration,with 
considerable  doubts  expressed  as  to  the  judgment  of  the  Court  of 
Session,  and  special  directions  as  to  the  points  to  be  reviewed. 

This  was  a  petition  and  complaint  to  the  Court,  presented 
by  creditors  for  removal  of  the  respondents,  as  trustee  and 
commissioners  on  the  sequestrated  estate  of  Campbell,  Ruth- 
yen,  and  Lindsay,  West  India  merchants  in  Greenock,  in  the 
following  circumstances : — 

The  bankrupts  were  West  India  merchants  in  Greenock, 
having  estates  in  the  West  Indies,  and  also  in  possession  of 
several  vessels  to  carry  on  their  extensive  trade. 

The  company  of  i^earmonth  and  Lindsay,  merchants  in 
London,  were  agents  and  brokers  for  the  company  of  Camp- 
bell, Ruthven,  and  Lindsay  in  London,  and,  in  this  capacity, 
had  made  advances  for,  and  became  their  creditors  to  the 
extent  of  £50,000. 
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In  1801,  it  was  stated  that  this  was  the  amount  of  their       1805. 
debt  against  the  company  of  Campbell,  Ruthven,  and  Lind-    '         — 
say,  when  the  following  mode  of  transaction  was  proposed  ^^''^®^'^^'     * 
by  them.     Learmonth  and  Lindsay  directed  their  debtors  to  m'naib,  &c. 
draw  bills  on  them,  payable  in  London,  at  two  or  three  or 
four  months  date,  and  to  discount  these  bills,  and  remit  the 
proceeds  to  Learmonth  and  Lindsay ;  and,  when  these  bills 
became  due,  to  provide  for  them  by  drawing  other  bills,  and 
discounting  these  in  Scotland,  and  remitting  the  proceeds  in 
the  same  manner. 

Robert  Allan  and  Son,  bankers  in  Edinburgh,  were  the 
one  brother  in  law,  and  the  other  nephew  to  Learmonth ; 
and,  in  order  to  facilitate  these  bill  transactions,  which  were 
bills  for  the  accommodation  of  Learmonth  and  Lindsay,  he 
introduced  Campbell,  Ruthven,  and  Lindsay,  to  these  gentle- 
men as  bankers,  and  it  was  arranged  that  these  bills  should  be 
transmitted  for  discount  to  Allan  and  Son,  that  they  might 
discount  and  remit  the  proceeds  to  London.  It  was  alleged, 
that  many  bills  so  remitted  were  never  discounted,  nor  the 
I>roceeds  transmitted,  although  this  was  pretended  to  be 
done.  The  object  by  this  transaction  was,  to  keep  the  large 
capital  of  £50,000  constantly  afloat  by  accommodation  bills, 
which  in  the  end  was  ruinous  to  the  bankrupts.  Thus,  when 
a  bill  was  drawn  at  Greenock,  and  transmitted  to  Messrs. 
Allan,  they  charged,  in  the  first  place,  the  whole  interest 
from  the  date  of  receiving  that  bill  to  the  day  it  became 
payable  in  London.  2d,  They  charged  a  half  per  cent,  upon 
tfae  whole  amount  of  the  bill.  3d,  They  charged  one  half 
per  cent,  for  a  bill  on  London  to  be  remitted  to  Learmonth 
and  Lindsay  for  the  proceeds,  payable  at  three  days  sight. 
4th.  They  charged  the  stamp  for  that  bill.  5th,  They 
carried  the  transaction  into  a  general  account,  upon  the 
gross  amount  of  which  they  charged  a  quarter  per  cent. 
6th,  On  this  bill  Messrs.  Learmonth  and  Lindsay,  on  their 
own  account,  charged  the  interest  from  the  time  of  its  being 
presented  for  acceptance  until  it  was  paid ;  and,  7th,  They 
charged  one  half  per  cent,  upon  the  amount  of  it.  Thus  the 
debtors  were  constantly  paying  at  the  rate  of  16  or  18  per 
cent,  upon  the  whole  sum  kept  afloat,  by  which  means  the 
debt  was  increased  in  a  few  years  to  £60,000. 

Mr.  Learmonth  foreseeing  that  this  mode  of  transaction 
moat  ultimately  ruin  the  company  of  Campbell,  Ruthven, 
and  Lindsay,  came  to  Greenock,  looked  into  the  whole  con- 
cerns of  the  company,  took  the  chief  management  himself 
for  eighteen  months,  and,  perceiving  distinctly  that  bank« 

VOL.  V.  B 
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1805.       ruptcy  was  inevitable,  he  persuaded  the  company  to  grant 

him  absolute  conveyances  to  all  their  heritable  property  which 

CAMPBELL,  c.  ^j^^^  posscssed,  aud  also  all  the  ships  belonging  to  them, 
m'naib,  &c.  and  thus  obtained  preferences  to  the  amount  of  £20^000  or 
£30,000,  to  secure  their  large  usurious  debt. 

It  was  stated,  that  Learmonth  had  desires  after  the  trade 
of  Campbell,  Ruthven,  and  Co.,  and  wished  to  euj^plant 
them  in  it ;  and,  with  that  view,  soon  after  he  got  his  firm 
so  far  secured  for  their  debt,  he  proposed  to  Campbell  a 
trust  deed  for  behoof  of  his  creditors,  in  which  he  was  to  bo 
vested  as  trustee  for  these  creditors  with  the  whole  estate, 
and  to  carry  on  the  West  India  trade,  but  this  the  company 
refused ;  and,  upon  threats  of  Learmonth  and  Lindsay,  they 
thought  it  proper  to  apply  for  sequestration  of  their  estates, 
July  4.  1804.  of  this  date. 

Learmonth  then  endeavoured  to  get  the  management  of 
the  bankrupt  estate  into  his  own  hands,  and  those  con- 
nected with  him  in  those  transactions.  He  was  appointed 
interim  factor.  He  was  anxious  to  get  himself  appointed  trus* 
tee ;  but  ultimately,  Mr.  Buchanan  (who  refused  to  accept 
and  resigned)  and  Mr.  M'Nair,  were  elected  trustees,  Mr. 
Learmonth  and  Mr.  Allan  becoming  their  sureties.  There- 
after, Mr.  Learmonth,  Mr.  Allan,  and  Mr.  Haig,  were  ap- 
pointed commissioners.  These  appointments  were  opposed, 
on  the  ground  that  these  persons  having  an  interest  adverse 
to  the  other  creditors,  were  incapable  of  judging  impartially 
of  those  legal  questions,  which  their  own  transactions  with 
the  bankrupts,  immediately  before  the  bankruptcy,  made  it 
necessary  to  investigate,  but  this  opposition  was  unsuccessful. 

It  appearing  to  the  creditors,  from  various  transactions, 
that  the  whole  management  of  the  bankrupt  estate  was  de- 
legated on  Mr.  Learmonth,  and  that  the  creditors  had 
little  hope  of  obtaining  the  illegal  preferences  and  large 
usurious  debt  of  Learmonth  and  Lindsay  reduced,  they  wero 
under  the  necessity  of  praying  the  Court  to  remove  the 
trustee  and  commissioners  from  their  respective  offices.  The 
objections  against  Mr.  Learmonth  were,  that  he  was  ineligi* 
ble  to  this  office,  as  being  conjunct  and  confident  with  the 
bankrupts ;  that  he  was  unfit  for  the  management,  in  respect 
of  the  nature  of  the  claims  reared  up  for  Learmonth  and 
Lindsay,  and  Allan  and  Son,  and  in  respect  of  the  fra;udulent 
preferences  he  had  obtained  immediately  before  the  bank« 
ruptcy.  In  addition,  it  was  objected  to  Mr.  Allan  and  Mr. 
Haig's  appointment  as  commissioners,  that  they  resided  in 
Edinburgh  and  not  in  Greenock,  and  could  not  superintend 
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the  actiDgB  of  the  trustee.     In  regard  to  the  removal  of  the        1805. 
trustee,  they  averred  that  his  appointment  had  been  obtain-    ■ 
ed  by  corrupt  means — that  he  had  abandoned  the  manage- ^^*^*'^'^^^' ^^' 
ment  of  the  estate  to  Mr.  Learmonth, — that  he  had  fraudu-  h^mair,  &c. 
lently  disposed  of  monies  belonging  to  the  estate,  instead  of 
placing  them  in  bank  for  general  distribution,  in  terms  of  the 
statute.  The  respondents  answered  the  complaint  separately, 
in  which  they  denied  the  facts,  and  maintained  there  was  no 
fraud,  and  no  legal  ground  for  authorizing  the  Court  for  inter- 
fering. 

Mr.  Learmonth  had  been  interim  factor ;  and  it  ap- 
peared that,  after  the  appointment  of  the  trustee,  he  had 
disposed  of  sugars  belonging  to  the  bankrupt  estate,  amount- 
ing to  £3072,  at  a  disadvantage,  and  had  taken  bills  for 
the  price,  and  discounted  them  with  Mr.  M'fTair's  bank. 
The  answer  to  this  was,  that  this  step  was  necessary,  in 
order  to  pay  off  certain  claims  on  the  bankrupt  estate,  which 
could  not  stand  oyer. 

The  Court  pronounced  this  interlocutor : — "  Find  no  suf-  Feb.  26, 1805. 
"  ficient  cause  yet  shown  for  removing  John  M'Nair  from 
**  the  of&ce  of  trustee,  which  he  at  present  holds,  in  conse- 
"  qucnce  of  having  been  elected  by  a  majority  of  the  credi- 
'*  tors,  in  terms  of  the  statute.  They  also  find,  that  no  suf- 
'*  ficient  cause  has  yet  been  shown  for  discontinuing  Alexan- 
"  der  Learmonth,  who  was  chosen  by  the  same  majority,  as 
**  one  of  the  commissioners :  Find,  That  Thomas  Allan  and 
'*  James  Haig  were  not  duly  chosen,  as  the  other  two  com- 
*'  missioners,  in  respect  that  they' do  not  reside  in  the  town 
*'  of  Greenock,  where  the  business  must  be  chiefly  con- 
*'  ducted,  and  where  the  trustee  himself  resides  ;  and,  be- 
"  fore  further  answer,  allow  the  complainers,  on  or  before 
*'  Tuesday  next,  to  put  in  a  condescendence,  in  terms  of  the 
•'  act  of  sederunt,  specifying  the  charges  which  they  mean 
"  still  to  insist  on  against  the  said  John  M'fTair  and  the 
**  said  Alexander  Learmonth,  or  either  of  them,  and  the 
*'  mode  of  proof  by  which  they  propose  to  substantiate  the 
"  same.  And,  lastly,  appoint  a  meeting  of  the  creditors  to 
'*  be  held  at  Greenock,  upon  the  I5th  day  of  March  next,  in 
*'  order  to  name  two  commissioners,  in  place  of  Thomas 
*'  Allan  and  James  Haig ;  and,  in  the  meantime,  ordain  John 
"  M^Nair  to  proceed,  as  trustee  in  the  execution  of  his  office, 
**  in  terms  of  the  act  of  Parliament,  without  any  advice  or 
**  interference  of  commissioners,  until  the  said  nomination  of 
**  new  commissioners,  in  place  of  the  two  who  have  been 
''  found  disqualified,  shall  take  place." 


62  CASES  ON  APPEAL  FROM  SCOTLAND, 

1803.  On  reclaiming  petition,  along  with  the  condescendcnco 

ordered  to  be  given  in,  and  also  a  petition  to  interdict  John 


cAMPBELL,&c.  M*Nair  from  selling  the  heritable  property  belonging  to  the 
M*NAiB,  &c.  bankrupt?,  the  Court  pronounced  this  interlocutor : — **  Of 

Mar.  7, 1805.  <«  new  ordain,  and  hereby  authorize  the  said  John  M'lfair  to 
"  proceed  in  the  meantime  as  trustee  in  the  execution  of 
**  his  office,  in  terms  of  tlie  act  of  Parliament,  in  manner 
"  mentioned  in  the  interlocutor  reclaimed  against,  and  in  so 
'^  far  refuse  the  desire  of  these  petitions,  but  quoad  ultra 
"  appoint  anftwera  to  be  given  in  to  said  two  petitions  and 
"  condescendence,  the  same  to  be  printed  and  boxed." 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords. 

Pleaded  for  the  Appellants, — 1.  The  Lord  Ordinary  ought 
not  to  have  confirmed  the  election  of  John  M'Nair,  because, 
by  the  statute  S3  Geo.  IIL  c.  74,  a  conjunct  or  confi  Jont 
person  with  the  bankrupt  is  iDelligible  to  the  office  of  trus- 
tee or  commissioner;  and  John  M*Nair  having  corruptly 
bargained  and  agreed  with  Mr.  Learmonth,  a  person  con- 
junct and  confident  with  the  bankrupts,  to  possess  himself 
of  the  office  of  trustee,  with  the  view  of  devolving  the  ma- 
nagement on  him,  whereby  Mr.  Le^rmonth  might  the  better 
^  serve  his  own  interests  on  the  estate,  his  election  ought 
not  to  have  been  confirmed.  2.  The  Court  ought  to  re- 
move him,  because  of  his  devolving  the  management  of  the 
estate  on  Learmonth  ;  of  his  allowing  Learmonth  to  appro- 
priate large  sums  to  his  own  purposes,  in  place  of  lodging 
these  in  bank,  and  because  of  his  having  acted  as  Lear- 
month and  Lindsay's  agent,  in  procuring  for  them  prefer- 
ences, to  the  prejudice  of  the  trust  estate.  3.  The  Court 
ought,  in  these  circumstances,  to  have  appointed  an  interim 
manager,  and  ordered  a  meeting  of  creditors  to  appoint  a 
new  trustee  and  commissioners,  and  to  have  found,  that 
those  creditors,  whose  debts  had  been  objected  to  upon  spe- 
cific grounds,  and  who  had  an  obvious  interest  to  introduce 
a  system  of  management  hostile  to  the  general  interest  of 
the  trust  estate,  should  have  no  vote  at  such  meeting.  4. 
At  least,  the  Court  ought  not  to  have  authorized  M^Nair  to 
proceed  without  the  advice  or  interference  of  the  commis- 
sioners, because  the  doing  so,  in  this  case,  was  conferring 
powers  upon  the  trustee  not  authorized  by,  but  in  express 
contradiction  to  tho  statute — powers  which  ought,  in  no 
.  case,  to  be  conferred  on  a  trustee,  especially  where  his  con- 
duct is  arraigned  by  so  large  and  respectable  a  body  of  cre- 
ditors offering  to  prove  their  averments  instanter  bj  the 
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mofit  unexceptionable  evidence.    5.  Because  the  Court  of      1605. 

Session  have  an  inherent  right  to  interpose  their  authority    

for  the  ends  of  justice  in  such  cases,  though  not  specially  ^^^^^^'^^'  °* 
provided  for  by  the  statute  or  common  law ;  and  therefore  m*nair,  &c, 
ought,  in  this  case,  either  to  have  nominated  a  proper  person 
to  the  office  of  trustee,  or  to  have  appointed  the  creditors 
to  meet  and  choose  a  trustee,  and  it  is  competent  to  the 
Court,  and  in  accordance  with  former  practice,  so  to  regu- 
late the  matter. 

Pleaded  jor  the  Respondent  M'Nair. — The  bankrupt  ntatute 
having  declared  the  right  of  election  to  be  in  the  majority  in 
value  of  the  creditors,  the  Court  have  no  power,  either  to 
name  a  trustee  or  to  disqualify  any  of  the  creditors  w,ho  had 
proved  their  debts,  from  voting.    By  the  statute,  33  Geo.  III. 
c.  74,  (and  39  Geo.  III.  c.  53,  and  43  Geo.  III.  c.  24),  §  20,  it 
is  enacted,  that,  at  the  meeting  for  electing  the  trustee  '*  the 
*'  majority  of  creditors  in  value  or  extent  of  debt  present  at 
*•  the  meeting  shall  determine  who  is  to  be  trustee."     And 
by  sec.  59,  it  is  enacted,  ^^  that  it  shall  be  competent  at  any 
."  time  for  one- fourth  of  the  creditors  in  value  to  apply  sum- 
"  marily  to  the  Court  of  Session  for  having  him  removed, 
'*  upon  cause  shown  ;  a  majority  of  creditors  in  value,  at  any 
"  meeting  to  be  advertised  for  the  purpose,  shall  likewise 
'*  be  entitled  to  remove  and  accept  of  the  resignation  of 
**  any  trustee."    These  are  the  only  provisions  of  the  act 
with  respect  to  the  appointment  and  removal  of  the  trus- 
tee ;  and  as  the' respondent  has  been  duly  elected,  and  the 
appellants  do  not  amount  to  one-fourth  of  the  creditors  in 
Talue,  it  is  not  competent  to  them  to  apply  for  his  removal. 
2.  The  grounds  upon  which  the  appellants  rest  their  appli- 
cation for  removal  of  the  trustee  consist  entirely  of  allega- 
tions of  mismanagement,  and  converting  the  trust  funds  to 
his  own  use,  or  permitting  Mr.  Learmonth  to  receive  and 
appropriate  the  same  to  the  prejudice  of  the  appellants.   On 
the  supposition  that  all  this  were  true,  which  assuredly  it  is 
not,  the  particular  procedure  applicable  to  such  case  is  also 
laid  down  in  sec.  59  of  the  bankrupt  act,  which  declares, 
'*  that  the  interim  manager,  and  likewise  trustee,  shall,  at 
"  all  times,  be  amenable  to  the  Court  of  Session,  by  summary 
*'  application  to  that  Court,  to  account  for  his  intromissions 
''  and  management,  and  answer  for  his  conduct,  at  the  instance 
*'  of  any  party  interested."     By  which  it  is  plainly  seen 
that  the  appellants,  who  do  not  amount  to  one-fourth  of 
the  creditors,  may  oblige  the  trustee  to  render  an  account 
of  intromissions  to  that  Court,  when,  if  he  bhall  be  found  to 
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1805.       have  misapplied  the  funds,  he  may  be  made  liable  for  the 
loss ;  and  as  the  trustee  has   found  ample  security  to  the 


cAMPBELL,&c.33jj.^jj^  of  £10,000,  ncarfy  to  the  full  amount  of  the  whole 

H^NAiB,  &c.  debts  due  the  appellants,  and  is  quite  willing  to  account, 

there  seem  no  grounds  for  removing  him  from  the  office. 

Pleaded  for  Mr.  Learmonth. — In  regard  to  Mr.  Learmonth, 
the  same  objection  to  the  competency  of  the  interference  of 
the  Court  applies.  Ho  has  been  duly  elected  to  the  office  of 
commissioner  by  a  majority  of  the  creditors  in  value,  as 
directed  by  sec.  28  of  the  act ;  and  no  power  is  given  by  the 
said  act  to  remove  a  commissioner  who  has  been  duly 
elected.  Even  if  it  were  competent  so  to  remove  him, 
there  were  no  grounds  in  fact,  for  so  doing. 

After  hearing  counsel, 

Lord  Chancellor  Eldon  said,  * — 
**  My  Lords, 

'^  This  appeal  of  Campbell  and  Others  v,  John  M'Nair  and  Alex- 
ander Learmonth,  is  a  case  of  very  great  importance,  and  your 
Lordships  are,  for  the  first  time,  called  upon  to  consider  the  pro- 
ceedings of  the  Court  of  Session  in  Scotland — proceedings  as  they 
term  them — by  sequestration  of  the  bankrupts'  estates.  My  Lords, 
the  case  which  has  been  submitted  to  your  Lordships'  consideration, 
and  the  topics  urged,  I  can  venture,  upon  my  experience,  to  state  to 
your  Lordships,  would  not  have  consumed  a  quarter  of  an  hour  in 
the  Court  of  Chancery  in  this  part  of  the  Island,  with  reference  to 
the  question.  Whether  certain  individuals  (one  of  whom  has  been 
c}iosen  a  trustee,  and  the  other  a  commissioner,  of  the  sequestrated 
estates),  should  continue  with  the  characters  that  belong  to  a  trus- 
tee ;  the  commissioner  being,  as  well  as  the  trustee,  a  trustee  for 
all  the  creditors,  and  who  ought  therefore  to  be  capable,  and  clearly 
capable,  beyond  all  suspicion,  of  acting  with  indi£Ference,  liberality, 
and  impartiality,  to  all  the  creditors  ?  It  has  been  laid  down  here, 
for  a  considerable  time,  as  a  clear  rule,  if  a  person  is  elected  to  the 
situation  of  assignee,  who  has  an  interest  beyond  that  which  be* 
longs  to  him  as  an  ordinary  creditor  imder  the  commission,  that  is 
to  say,  if  he  possessed  himself  by  conveyance,  where  the  conveyance 
is  not  perhaps  effectually  questionable,  but  reasonably  questionable, 
by  taking  pledges  of  real  property,  and  possessing  himself  of  personal 
property,  by  being  much  engaged  in  complicated  transactions  with 
the  bankrupt,  which  should  be  examined,  such  a  creditor,  being 
clothed  with  the  character  of  assignee,  is  thought  to  be  invested 
with  a  character  which  enables  him  to  discuss  those  questions,  with 
reference  to  the  other  creditors,  with  great  and  undue  advantage  to 
himself.  He  must  act  as  trustee  to  the  body  of  the  creditors  com- 
pletelyin  every  transaction  relative  to  the  bankrupt's  estate ;  and,  on 

*  From  Mr.  Gurney's  short-hand  notes. 
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the  other  hand,  as  an  indiyidual  interested  for  himself^  defending        i^q^^ 
his  own  transactions  with  himself,  and  bound  not  to  impeach,  but 


to  support  his  own  character  as  assignee.  The  Court,  therefore,  ca£ipbcll,&c. 
does  not  trouble  itself  to  inquire  into  the  question,  Whether  there  ^  ^* 
has  been  any  actual  misconduct  after  he  has  been  elected  into  the  ^  * 
situation  of  assignee  or  trustee  ?  But  it  says,  and  says  upon  general 
principles,  that  he  has  an  interest  to  support,  which  is  likely,  un< 
doubtedly,  to  influence  and  bias  him  against  the  general  body  of 
creditors.  And  though  the  act  gives  a  certain  number  and  value  of 
the  creditors  to  elect  whom  they  will,  the  construction  of  tliat  ac,t 
has  been,  that,  in  making  that  election,  they  are,  nevertheless,  upon 
general  principles,  bound  to  elect  some  person  who  will  be  as  indif- 
ferent in  respect  to  himself,  as  he  will  be  to  all  the  other  creditors ; 
and,  if  he  has  an  adverse  interest  to  support,  the  fact  of  his  having 
an  adverse  interest  to  support,  is  thought  sufficient  to  call  upon  the 
Court  to  declare,  that  within  the  intention  and  meaning  of  the  act, 
he  is  a  person  not  capable  of  being  elected  to  that  trust.  Mj  Lords, 
we  have  gone  farther  than  that,  because,  in  respect  to  the  miscon- 
duct of  an  assignee,  we  hold  most  clearly,  that  when  we  remove 
him,  he  shall  not  be  permitted  to  vote  in  the  choice  of  another  trus- 
tee: and  your  Lordships  will  see,  upon  the  same  principle^  that  it  could 
not  be  within  the  meaning  of  the  act,  when  it  enabled  the  creditor  to 
Tote  in  the  choice,  to  give  such  a  creditor  a  power,  whose  vote  in 
the  election  would  annihilate  all  choice  ;  and  if  the  ground  of  re- 
moving an  assignee  is,  that  he  has  misconducted  himself,  or  that  he 
is  in  the  situation  in  which  the  law  will  suppose,  from  general  in- 
cidents, (perhaps  supposed  incorrectly),  with  regard  to  the  indivi- 
dual, that  he  has  not  acted  with  the  same  evenness  towards  others 
as  he  would  act  towards  himself,  then,  in  removing  him,  they  take 
care  to  protect  the  general  body  from  a  careless  assignee,  and  against 
the  influence  of  his  vote  in  the  choice  of  another  assignee  ;  because, 
if  his  vote  determines,  and  if  the  quantum  of  his  debt  will  enable 
him  to  choose  another  who  is  his  creature,  it  is  exactly  the  same 
thing  as  if  he  was  assignee  himself.  In  this  case,  therefore,  with- 
out examining  at  present  whether  similar  objections  were  stated 
against  the  other  creditors,  as  are  here  stated  against  Learmonth,  who  is 
chosen  a  commissioner,  without  entering  into  the  question.  Whether 
similar  objections  may  be  applied  to  the  other  creditors,  it  would  be 
enough  to  say,  there  is  no  further  complaint  before  the  Coiirt 
alleging  the  other  creditors  have  any  interest  ? 

^^  My  Lords,  it  has  been  contended  at  your  bar,  that,  according  to 
the  true  intent  and  meaning  of  the  act  relating  to  sequestration,  that 
if  a  person  is  appointed  the  trustee, — if  he  is  chosen  a  trustee  by  a 
majority  of  creditors  in  terms  of  the  act,  that  in  that  office  in  which 
he  is  thus  placed  he  must  remain,  and,  therefore,  upon  general  prin- 
ciples, it  is  contended,  that  the  Court  of  Session  cannot  remove  him. 

^*  My  Lords,  it  does  not  appear  to  me  that  that  point,  which  has 
been  argued  at  your  bar,  has  ever  been  distinctly  before  tlie  Court 
of  Session,  nor  does  it  appear  to  me  njortiori^  that  the  judges  have 
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I8()5         been  called  upon  to  consider  that  point ;  bat  regard  being  had  to  the 
decisions  in  this  part  of  the  island^  which  have  been  pronounced  up* 


CAMPBELL,  &c.  qu  statutcs  almost  in  pari  materia^  and  almost  where  the  express 
.  ^'  o  words  of  the  statute  hare  been  controlled  by  that  construction — and 
regard  being  had  to  what  has  been  supposed  to  be  the  intent  and 
meaning  of  the  legislature,  aiming  at  giving  some  person  the  control 
oyer  the  property  to  be  divided,  who  would  be  indifferent  as  between 
himself  and  the  other  creditors.  WitJi  reference  to  this,  it  has  been 
insisted,  that  there  is  an  express  clause  in  one  of  the  statutes,  that  a 
certain  numl>er  of  creditors  must  concur  in  applying  to  the  Court, 
in  order  to  have  a  trustee  removed.  I  should  entertain  a  doubt,  how- 
ever, whether  that  clause  can  be  taken  to  be  a  clause  destructive  of 
the  attempt  to  construe  those  acts  of  Parliament  upon  general  prin- 
ciples, with  reference  to  the  question,  who  is  capable  of  electing  or 
being  elected  a  trustee,  or  whether,  on  the  other  hand,  that  clause 
may  not  be  satisfied,  by  supposing  it  applies  to  the  case  of  the  elec- 
tion of  persons  duly  nominated,  against  whom  no  general  principle 
militates,  but  afterwards  is  a  person  fit  to  be  removed. 

'*  My  Lords,  the  appeal  is  brought  before  your  Lordships  upon 
the  misconduct,  and  upon  the  gross  misconduct  as  it  is  alleged,  ob- 
served by  the  commissioner  and  trustee  since  their  appointment ;  and 
it  appears  to  me  that  the  Court  of  Session  have  not  decided  the  ques- 
tion at  all,  if  I  understand  their  proceedings,  whether  the  fraudu- 
lent conduct  so  alleged,  and  that  gross  misconduct  so  alleged,  has 
existed  in  fact,  much  less  have  they  decided,  if  it  has,  that  a  trustee 
cannot  be  removed ;  but  they  have  ordered  the  parties  to  conde- 
scend upon  the  facts,  and  they  have  given  them  leave  to  go  into  proof 
of  the  facts.  There  can  be  no  principle  upon  which  the  Court  could 
have  taken  that  course,  unless  they  thotight^  notwithstanding  the 
terms  of  the  act,  that  they  have  a  power  to  remove  a  trustee  or  com- 
missioner  who  was  guilty  of  such  misconduct.  All  that  the  Court 
appears  to  me  to  have  done  is  this,  namely,  to  call  upon  the  party 
to  state  the  facts,  which  they  say  are  the  facts  that  make  out  the 
allegation  of  fraud  and  misconduct,  and  to  allow  the  proof  upon  those 
facts,  and  they  allege  they  do  this  according  to  their  s^ct  of  Sederunt, 
which  your  Lordships  will  recollect,  according  to  the  statute,  they 
have  a  power,  legislatively  as  it  were,  to  pass,  for  the  purpose  of  sup- 
plying the  defects  of  all  those  acts  of  Parliament,  and  adding  such 
relief  as  is  necessary.  According  to  that  act,  therefore,  they  have 
taken  this  course^  and  having  taken  this  course  according  to  the  net 
of  Sederunt,  it  is  difficult  to  say,  however  inconvenient,  and  how- 
ever much  it  may  press  upon  the  proper  and  prompt  distribution  of 
the  sequestrated  estate,  it  will  be  difiicult  to  say,  that  until  the  proof 
is  given  of  the  facts  that  are  to  constitute  the  fraud  alleged,  and  un- 
til the  Court  shall  see  that  proof,  whether  it  is  proper  to  interfere. 
It  may  not  be,  that  they  have  not  taken  the  most  expedient  course, 
though  it  is  a  course  that  may  be  quarrelled  with  by  way  of  appeal ; 
and  I  entertain  a  strong  doubt,  whether,  according  to  the  proceed- 
ings of  the  Court  of  Sessrion  in  Scotland,  this  appeal  brings  before 
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your  Lordships  a  case  on  which  you  have  the  power  of  determining,         |805. 
yrhskt  I  think  is  one  of  the  most  important  questions  in  this  cause, 


and  the  question  which  the  Court  of  Session  must  sooner  or  later  he  campsbll,&c. 

called  upon  distinctly  to  determine,  whether  the  circumstance  of  a  ^'   « 

m'naib  &c« 
trustee  having  an  interest  adverse  to  the  interest  of  the  hody  of  the  ' 

creditors,  necessarily  disqualified  him  from  heing  originally  elected  a 
trustee,  or  from  voting  as  a  trustee  or  commissioner ;  and  I  douht  a 
great  deal,  on  looking  into  these  proceedings,  whether  your  Lord- 
ships can  look  at  them  at  present  as  opening  to  any  other  questions. 
Questions,  respecting  whether  subsequent  misconduct  is  a  ground  for 
seeking  to  remove  those  parties.  The  appointments  have  been  con- 
firmed«  and  it  will  be  difficult  to  struggle  with  it ,  but  I  wish  to 
open  the  means  of  doing  it,  whether  the  confirmation  of  the  original 
appointments  does  or  does  not  shut  out  the  discussion  of  the  great 
question  I  have  been  alluding  to, — ^namely,  Whether  that  adverse 
interest  does  not  incapacitate  those  parties  to  be  chosen  to  those  offi- 
ces they  have  been  elected  to  ?  I  shall  therefore  move  that  this 
cause  be  referred  back  to  the  Court  of  Session,  with  special  directions 
open  to  all  these  considerations,  and  which,  if  those  considerations, 
according  to  the  form  of  the  proceedings  of  that  Court,  be  not  open, 
will  not  delay  the  decision  of  the  Court,  and  if  th(>y  are  open,  it  will 
call  upon  the  Court  to  give  this  great  point  due  consideration  ;  and  if 
they  should  be  of  opinion  they  may  exercise  the  same  sort  of  con^ 
struction  that  we  do  over  our  bankrupt  acts,  they  would  decide  this 
question  upon  the  leading  point,  without  entangling  themselves  with 
all  the  difficulty  and  delay  that  belongs  to  going  into  proof,  before 
they  can  come  to  judgment. 

"  My  Lords,  it  has  been  a  little  difficult  to  pen  such  a  judgment 
as  1  shall  advise  your  Lordships  to  accede  to,  in  order  that  the  ends 
at  which  your  Lordships  aim  may  be  attained  ;  I  move,  therefore,  to 
remit  the  cause  back  to  the  Court  of  Session,  and  in  case  that  Court 
shall  be  of  opinion,  due  regard  beiug  had,  &c. 

(Here  the  Lord  Chancellor  read  a  part  of  his  judgment.) 
""  Your  Lordships  will  see  that  the  last  words  I  have  said  will 
embrace  another  point  which  has  been  agitated,  that  is,  what  is  the 
amount  of  the  debt  Learmonth  has  proved  ?  Your  Lordships  know,  in 
this  part  of  the  island,  when  a  man  goes  as  a  creditor  to  prove  a  debt 
for  a  bill,  the  mere  words  of  the  act  are,  that  he  is  entitled  to  prove 
the  real  amount  of  the  debts  he  is  to  swear  to  ;  but,  on  the  other 
hand,  if  he  has  property,  you  will  not  let  him  give  in  any  proof 
at  all,  unless  he  will  give  up  that  property  before  he  votes,  apply- 
ing the  s«ile  of  the  property  he  so  takes,  and  then  reducing  the  debt 
by  the  amount  of  the  property  so  sold,  and  if  he  chooses  to  have  the 
benefit  of  that,  he  does  not  rank  as  a  creditor  in  any  proceedings  ; 
these  words,  therefore,  will  comprehend  that  point  as  arising  out  of  the 
act.  In  order  to  call  tlie  attention  of  the  Court  to  the  leading  prin- 
ciples, with  a  view  not  only  in  this  case,  but  in  future  cases  that  may 
arise,  to  give  an  intimation  uf  the  principles  upon  which  we  proceed. 
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1805.  I  should  advise  your  Lordships  to  proceed  thus: — "But  if  the 
"~"~—~  Court  shall  be  of  opinion,"  Sec, 
cAMPBELi.,  &c.  ( jjgj.g  ^jjg  Lord  Chancellor  read  the  remainder  of  his  judgment) 
M*NAiB,  &c.  "  Meaning  to  sa7,  that  if,  according  to  the  forms  of  proceeding  of 
the  Court  of  Session,  the  time  is  gone  by  when  the  original  appoint- 
ments could  be  objected  to,  and  the  time  is  nor/  come,  when  the 
question  about  removing  those  persons,  must  be  z  question  upon 
their  subsequent  conduct,  and  not  upon  the  capacity,  that,  in  that 
case,  the  interlocutor  should  be  ainrmcd ;  because,  in  that  case,  the 
ground  of  removing  themj  with  regard  to  such  subsequent  conduct, 
must  be  alleged  and  proved.  It  appears,  therefore,  that  this  way  of 
putting  the  case  will  open  those  questions  to  discussion,  if  their 
forms  of  proceeding  will  permit  tbem  to  be  opened ;  and  if  those 
forms  will  not  permit,  then  to  decide  that  the  interlocutor  ought  not 
to  be  reversed.  Thus,  opportunity  will  be  given  to  review  the  in- 
terlocutor, with  regard  to  the  particulars,  as  well  as  with  regard  to 
the  particular  facts  alleged,  upon  which  proof  has  been  proposed." 

It  was  ordered  and  adjudged  that  the  cause  be  remitted 
back  to  the  Court  of  Session  in  Scotland,  and  in  case 
that  Court  shall  be  of  opinion  that  it  is  not  now  com- 
petent for  the  appellants  to  call  in  question  the  original 
appointment  of  John  M'Nair  and  Alexander  Lear^ 
month,  or  either  of  them,  in  that  case,  the  several  in- 
terlocutors therein  complained  of  be  affirmed ;  and  it  is 
further  ordered  and  adjudged,  that  if  the  Court  shall 
be  of  opinion  that  it  is  now  competent  for  the  appel- 
lants so  to  proceed,  then  that  said  Court,  in  such  case, 
do  review  the  several  interlocutors  complained  of;  and 
also  hear  the  parties  upon  the  question,  whether  the 
respondent,  Alexander  Learmonth,  hath  or  hath  not 
been  ranked  and  voted  as  a  creditor  for  a  larger  sum  than 
he  ought  to  have  been  ranked,  and  as  to  the  effect  of 
such  fact,  if  such  hath  been  the  fact,  and  that  the  Court 
do  hear  the  parties,  in  that  case  also,  upon  the  question 
how  far  it  is  or  not  by  law  competent  for  the  Court,  at 
the  instance  of  one  or  more  creditors,  to  remove  from 
the  office  of  commissioner,  or  trustee  of  a  sequestrated 
estate,  any  creditor  nominated  a  trustee  or  commission- 
er, or  any  person  in  effect  elected  to  such  offices  re- 
spectively by  the  vote  of  a  creditor,  (whether  fraud  or 
misconduct  can  or  cannot  be  proved  against  such  cre- 
ditor or  person  so  elected),  the  legal  effect  of  whose 
alleged  transactions  with  the  bankrupt  estate,  prior  to 
the  bankruptcy,  however  just  as  between  such  credi- 
tor and  the  bankrupt,  may  appear  to  be  reason- 
ably questionable,  and  such  as  fairly  to  require  to  be 
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settled  by  proceedings  in  law,   or   the  judgment  of       1805. 
persons  altogether  impartial,  and  which  creditor  may 


hav3  considerable  interests  of  his  own  to  protect,  qj^^J^^^^^^^^^^' 
cause  to  be  protected,  against  the  interests,  and  to  the  m'nair,  &o. 
prejudice  of  the  general  body  of  creditors,  (whose  inte- 
rests, nevertheless,  a  trustee  or  commissioner  of  a 
sequestrated  estate,  it  is  contended,  is  bound  to  protect 
as  his  own)  such  interests  leading  to  endeavour,  as 
against  them^  to  withdraw,  or  maintain  himself  in  having 
withdrawn,  from  general  distribution,  for  his  own  parti- 
cular benefit,  parts  of  the  bankrupt's  estate,  with  refe- 
rence to  which  he  may  have  had  transactions  with  the 
bankrupts,  before  their  bankruptcy,  fairly  questionable 
as  to  their  validity  by  the  other  creditors,  even  if  perfect- 
ly just  as  with  respect  to  the  bankrupts  themselves, 
and  whether,  upon  general  principles,  a  person  having, 
or  claiming  to  have  interests  adverse  to,  and  beyond 
those  of  the  body  of  creditors,  can  bo  effectually  cho- 
sen, or  can,  by  the  influence  of  the  amount  of  his  alleg- 
ed debt,  in  the  choice,  effectually  cause  to  be  chosen, 
the  trustee  or  commissioner,  who,  as  it  may  be  alleged, 
ought  to  act  on  behalf  of  all  the  creditors  with  perfect 
indifference  and  impartiality ;  and  in  such  case  as  afore- 
said, after  the  Court  shall  have  reviewed  the  interlocu- 
tors, and  heard  the  parties,  the  Court  is  further  to 
proceed  to  do  what  shall  appear  to  the  Court  to  be  just 
and  according  to  law,  as  to  removing  or  not  removing 
the  respondent,  Alexander  Learmonth,  from  the  office 
of  commissioner,  and  as  to  removing  or  not  removing 
the  respondent,  John  M'Nair,  from  the  office  of 
i  trustee ;  and  as  to  restraining  or  not  restraining,  the 

\  respondent,  Alexander  Learmonth,  from  voting  in  the 

choice  of  a  trustee  or  commissioner,  and  to  do  in  all 
other  respects  as  to  all  other  matters  complained  of  in 
the  interlocutors  appealed  from,  what  shall  appear  to 
the  said  Court  to  be  just. 

For  Appellants,  Sir  Samuel  Romilly^  Henry  Erakine^  John 
--  Cl&rk. 

i  For  Respondents,  Wm.  Adam^  W.  Alexander. 

Note. — ^Unreported  in  the  Court  of  Session. — In  the  case  of  Fur- 
long and  Others  v.  M*Naii  and  Others,  (1st  Feb.  1809,  Fac.  Coll. 
vol.  XV.  p.  142,)  it  is  stated  that  the  remit  in  this  case  was  not  ap- 
plied, Learmonth  having  settled  the  cause,  after  the  above  judgment 
in  the  House  of  Lords,  by  purchasing  up  the  debts  of  the  crediton 
who  opposed  him. 
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1806. 


WUYTE 
V. 
STKWABT. 


^  ^^^  William  Whyte,  Portioner  in  Abernethy,>v 
and  Anne  Sharp,   Daughter  of  James  f 
Sharp,  Weaver  in  Newburgh,  deceased,  f  ^^P^^"***'* ' 
the  original  Appellant  in  this  cause,  J 

James  Stewart,  Carrier  in  Dunkeld,      -         Respondent. 

House  of  Lords,  28th  Fob.  1806. 

Reduction  op  Service — PR0PI^QUITY, — Circumstances  in  which 
a  senrice  set  aside. 

This  was  a  competition  in  regard  to  the  succession  of 
the  deceased  James  Stewart,  which  rested  chiefly  on  the  facts 
adduced  in  proof,  as  to  which  of  them  was  the  nearest  heir 
entitled  to  be  served  and  to  succeed  to  tho  deceased. 

The  service  of  the  respondent,  James  Stwart,  had  been 
first  expede ;  and  so  left  no  room,  it  was  contended,  for  a 
second  service  in  name  of  James  Sharp ;  but  James  Sharp 
also  served  himself  heir,  and  mutual  actions  of  reduction 
were  brought  by  the  parties  against  each  other,  to  set  aside 
Nov.  20,1799.  the  one  service  as  adverse  to  the  other. 

The  Lords,  of  this  date,  pronounced  this  interlocutor : — 
''  Having  advised  this  petition,  with  additional  petition  for 
**  James  Stewart,  and  answers  for  James  Sharp,  sustain  the 
*'  reasons  of  reduction  in  tho  action  brought  by  James 
"  Stewart ;  and  reduce,  decern,  and  declare  accordingly ; 
*'  repel  the  reasons  of  reduction  in  James  Sharp's  action, 
"  assoilzies  James  Stewart  therefrom,  and  decern." 

The  appellant  preferred  a  reclaiming  petition  against  this 
interlocutor,  in  which  he  admitted,  that  unless  he  could 
prove  that  he  was  the  lawful  lieir  of  James  Stewart,  he  could 
not  challenge  the  respondent's  service.  Ho  also  seemed  to 
admit  that  the  proof  he  had  brought  was  not  only  inconsis- 
tent with  his  service,  the  degree  of  relationship  being  alto- 
gether different ;  that  several  important  links  of  the  chain 
had  been  altogether  omitted,  and  no  evidence  brought  that 
James  Stewart,  in  the  island  of  Lewis,  or  his  son  and  daugh- 
ter, said  to  bo  the  connecting  links  between  the  ancestors  of 
tho  appellant  and  James  Stewart,  ever  existed.  But  it  was 
maintained,  thattheCourt  might  nevertheless  warrantably  de^ 
cide  in  favour  of  the  appellant,  on  two  grounds;  1st,  An  alleg- 
ed general  opinion  or  reputation,  during  James  Stewart's  life, 
and  afterwards,  that  the  appellant  was  his  nearest  and  lawful 
heir ;  and,  2dly,  The  declarations  of  James  Stewart  himself 
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to  the  same  effect.     But,  fully  a  war©  these  arguments  were       1806. 
quite  untenable,  ho  domandeJ  a  farther  proof;  and,  by  the    — ^— — 
permission  of  the  Court,  ho  put  in  a  condescendence  (of  ^^^^^l*^**- 
particulars)  of  the  facts  he  expected  to  prove,  and  of  the     ogilvie. 
names  and  designations  of  the  witnesses  whom  he  meant  to 
bring  forward.     But,  besides  the  danger  and  novelty  of  ad- 
mitting new  and  additional  proofs,  in  a  case  so  peculiarly 
situated,  the  circumstances  appeared  to  be  either  immaterial 
to  the  issue,  or  such  as  the  persons  mentioned  could  not 
Bwear  to  from  their  proper  knowledge.    And  answers  having 
been  put  in  to  this  petition^  the  Court  refused  to  allow  the 
petitioner  a  farther  proof,  and  adhered  to  the  interlocutor 
reclaimed  against.  Nov.  18,1800. 

Against  these  interlocutors  James  Sharp  brought  an  ap- 
peal to  the  House  of  Lords,  and,  dying  during  its  depend- 
ence, Anne  Sharp,  his  daughter,  carried  it  on. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  mterlocutors  complained 
of  be,  and  the  same  are  hereby  affirmed* 

N.  D, — No  Appellant*s  case  printed. 
For  Respondents. — R.  Craigie^  J,  P,  Grant. 

NoTK. — Unreported  in  the  Court  of  Session. 


Car  RON  Company,  -        -         .        -        Appellants ; 

John  Ooilvie,  Esq.  of  Gairdoch,  -  Respondent, 

{Et  e  contra.) 
House  of  Lords,  7th  March  1806. 

Navigable  Rfvkbs — Right  op  Towing  or  Tracking  Path — Pre- 
scription— Immemorial  UsAGK— -Interruption — AcQUiKiscKNcii 
— Expense. — 1.  This  was  an  interdict  brought  by  the  respondent, 
with  a  declarator  brought  by  the  appellants,  to  have  it  declared 
that  the  Carron,  being  a  public  navigable  river,  all  His  Ma- 
jesty's lieges  navigating  this  river,  had  a  right  to  use  the  banks 
thereof,  so  far  as  necessary  for  the  purpose  of  navigation^  and  that, 
past  the  memory  of  man,  a  tracking  path  had  been  used  for  tow. 
ing  the  vessels  on  both  sides  of  the  Carron,  and  that  mooring 
potts  had  been  placed  on  these  banks  to  serve  the  same  purpose. 
The  Coart  of  Session,  after  proof  taken,  held  that  there  was  es- 
tablished a  right  of  towing  and  tracking  vessels  on  both  banks  of 
the  Carron,  with  the  exception  of  a  part  marked  out,  and  which 
belonged  to  the  respondent,  as  to  which  there  seemed  to  have  been 


^ 
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1806.  someinterraptionacquiescedinby  the  public.  Held  in  the  Houseof 

«__^«        Lords,  that  the  right  of  tracking  on  the  north  side  of  the  river,  where 

CARRozT  CO.        this  exccpted  part  lay,  was  as  good  as  on  the  south.    That  there 

^*  was  a  clear  right  of  tracking  on  both  sides,  in  point  of  law ;  but  that 

the  acquiescence  of  the  parties  maj  have  shut  them  out  from  the 

part  excepted.      2.  That  the  appellants  were  entitled  to  have 

mooring  posts  on  this  part  so  excepted,  and  that  they  were  not 

liable  to  bear  any  part  of  the  expense  in  keeping  up  the  sea  dykes 

or  mooring  posts. 

The  Carron  is  a  navigable  river,  and  has  from  time  imme- 
morial been  frequented  by  vessels  of  different  sizec,  employ- 
ed in  various  branches  of  trade* 

I'he  land  on  both  sides  of  the  river  is  very  low  and  flat ; 
and  used  at  an  early  period  to  be  overflowed  by  the  tide. 
These  parts  of  the  land  so  overflowed  were  called  *^  Sea 
Greens ;"  and,  in  order  to  reclaim  the  good  improveable 
ground  of  that  part  so  covered,  the  proprietors,  at  a  very 
remote  period,  erected  seadykes,  or  mounds  of  earth,  running 
along  side  of  the  river,  so  as  to  protect  these  lands  from  the 
tides,  and  to  confine  it  within  its  channel. 

The  method  of  working  vessels  up  and  down  the  river 
was  by  tracking  or  towing ;  and  these  dykes,  where  such 
were  erected,  and  where  there  were  none,  the  banks  along 
the  river,  had  been  used  for  time  past  the  memory  of  man,  by 
the  people  engaged  in  towing  the  vessels. 

In  process  of  time,  other  improvements  were  effected  on 
the  river,  having  in  view  to  facilitate  the  navigation  thereof. 
The  great  and  many  bends  or  windings  of  its  course  inter- 
posed obstacles  and  delays,  to  overcome  which  several  cuts 
were  made  in  a  straight  line, — thus  cutting  off  the  bends  or 
windings,  and  at  same  time  .affording  the  proprietor  an 
opportunity  of  turning  the'  old  bed  or  channel  left  dry  into 
land  fit  for  husbandry.  The  new  banks  and  dykes  on  each 
side  so  formed  by  these  cuttings,  were  used  as  formerly  for 
tracking  or  towing  the  vessels  up  and  down  the  Carron. 
And  these  tracking  paths  were  used  as  common  footpaths  by 
every  person,  though  not  engaged  in  towing  vessels  up  and 
down  the  river.  Besides  this,  there  was  another  right  pos- 
sessed from  time  immemorial,  enjoyed  on  the  same  footing, 
viz.  of  mooring,  and,  for  that  purpose,  of  casting  on  shore 
anchors  where  there  were  no  posts  ;  but  in  some  places  there 
were  permanent  posts  fixed  into  the  sea  dykes  for  this  purpose^ 

The  Carron  Company,  deeply  interested  in  tho  navigation 
of  the  river,  from  the  extensive  trade  carried  on  by  them. 
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carried  on  their  works  further  np  the  river  than  the  respond-  18^ 
cnt'3  prcperlj.  Some  years  after  they  had  erected  their 
iron  works,  a  shipping  company  was  established  by  Francis 
Garbett  and  Co.  at  Carron  Wharf.  A  large  house  was  here  oqilvib, 
built  by  them,  part  of  which  served  as  a  dwelling  houee,  and 
the  rest  cf  the  building,  which  was  extensive,  consisted  of 
warehouses,  counting  house,  and  other  oflSces  necessary  for 
the  concern.  In  front  of  the  house  there  waa  a  pier,  and  a 
crane  erected  thereon,  for  loading  and  unloading.  In  1782 
this  shipping  company  failed,  and  the  property  and  grounds 
were  acquired  by  the  respondent,  Ogilvie. 

Having  converted  this  house  and  warehouses  into  a  man- 
sion house,  and  occupying  the  same  under  the  title  of  Car- 
ron House,  he  began  to  interfere  with,  and  quarrel  and  in- 
terrupt the  sailors  in  tracking  their  vessels  along  this  part  of 
the  river.    He  cut  down  the  mooring  posts,  and  erected 
a  high  wall   across  the  tracking   path,   running  from  the 
west  end  of  his  house  into  the  water,  to  prevent  any  person 
passing  that  way.     He  afterwards  brought  a  suspension  and 
interdict,  to  prohibit  all  from  invading  the  privacy  of  his 
grounds;  whereupon  the  appellants  brought  an  action  of 
declarator  to  have  it  declared,  that  in  this  public  river,  by 
''  the  public  law  of  the  land,  all  his  Majesty's  lieges  have 
**  the  right  of  navigating  rivers  within  his  Majesty's  terri- 
"  tory,  upon  all  occasions,  and  of  using  the  banks  of  these 
**  rivers  so  far  as  may  be  necessary  for  the  purpose  of  navi- 
'*  gating  the  same ;  yet  notwithstanding  the  right  so  vested 
''  in  his  Majesty's  subjects,  by  the  public  law  of  the  land, 
«'  and  that  a  tracking  path  has  been  used  for  tracking  ves- 
"  sels  along  the  banks  of  the  river  Carron,  and  that  mooring 
"  poles  have  been  placed  upon  the  said  banks  past  the 
*•  memory  of  man,  the  said  John  Ogilvie,  Esq.  (respondent), 
*'  proprietor  of  the  ground  upon  the  banks  of  the  said  river, 
"  has  thought  proper,  at  his  own  hand,  without  any  form  of 
**  law,  to  build  a  dike,  and  place  railways  across  the  tracking 
"  path  upon  his  property,  on  the  north  bank  of  the  river 
*'  Carron,  and  to  cut  down  the  mooring  poles  thereon,  by 
•'  which  the  navigation  of  the  Carron  is  much  interrupted  ;" 
and  therefore  concluding  that  he  had  no  right  to  erect  theso 
obstructions,    and    that  the  pursuers   (appellants)   and   all 
others,  navigating  the  said  river  Carron,  had  right  to  use 
the  banks  for  towing  or  tracking  their  vessels,  and  to  moor 
their  vessels  thereon,  &c.     In  defence,  it  was  pleaded,  that 
a  towing  or  tracking  path  was  not  an  essential  accessary  of  a 
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1806.       navigable  river;  that,  in  the  present  case,  it  is  unnecessary ; 

and  as  the  defender  purchased  his  estate  without  the  burden 

CARRON  CO.  ^^f  ^^j  servitude,  he  is  not  obliged  to  submit  to  such  tracking 
oGiLviE.    path  along  his  grounds,  which,  until  these  few  years,  was 
never  used  or  heard  of. 

After  proof  of  the  immemorial  usage,  the  Lord  Ordinary 
reported  the  case  to  the  Court,  who  pronounced  an  intcrlo- 
Jan.  15  and  cutor,  finding  "  that  the  pursuers  (appellants)  have  a  right 
18,  17  8.  ,5  ^^  ^^^^^  ^j^^jj.  yggg^jg  along  both  banks  of  the  Carron,"  on 
bearing  a  proportion  of  the  expense  of  keeping  up  the 
dykes.  Both  parties  reclaiming,  the  appellants  only  against 
bearing  a  proportion  of  keeping  up  the  defender's  sea  dykes, 
Feb.  5th  and  the  Court  pronounced  this  interlocutor : — "  Find  that  the 
7th,  1800.  tt  pursuers  have  a  right  of  tracking  on  the  whole  south  side 
"  of  the  river,  so  far  as  the  defender's  property  on  that 
*'  side  extends :  Finds  that  although  a  usage  has  also  been 
"  proved  of  tracking  occasionally  by  men  landed  from  ves- 
"  sels  on  the  north  side  of  the  river,  yet  as  the  same  is  not 
<*  essential  to  the  navigation,  and  has,  at  times,  and  in  dif- 
*'  ferent  places,  been  obstructed  by  the  state  of  the  bank  on 
"  that  side,  and  by  alterations  on  the  bank  which  may  hav^ 
"  been  acquiesced  in,  the  pursuers  are  not  at  liberty  to  track 
**  over  the  whole  of  the  said  north  side ;  but  of  tracking  by 
'*  men,  on  that  side,  from  the  east  corner  of  the  square 
'<  building  marked  on  the  plan,  where  tlie  pitch  house  for- 
'*  merly  stood,  downward  to  the  eastern  mark  of  the  de- 
^'  fender's  property,  and  in  so  far  remove  the  interdict ;  but 
"  find  that  they  are  not  at  liberty  to  track  on  that  space 
*'  which  is  interjected  between  the  east  corner  of  the  said 
"  square  building  where  the  pitch  house  formerly  stood,  and 
**  tho  old  boundary  of  the  defender's  property  to  the  west 
**  of  his  mansion  house,  and  in  so  far  continue  tho  interdict: 
**  Find  that,  in  so  far  as  the  pursuers  make  use  of  the  sea 
'*  dykes,  for  the  purpose  of  tracking,  they'  must  pay  any 
''  damage  thereby  occasioned  to  the  dykes :  Find  that  tho 
^'  pursuers  may  fix  mooring  posts  at  convenient  places  on 
**  either  side  of  the  river,  as  near  the  brink  of  the  river  as  is 
**  consistent  with  their  being  firm ;  they  being  answerable 
**  for  all  damage  thereby  occasioned  to  the  sea  dykes,  or 
"  otherwise ;  and  with  this  exception,  that  there  are  to  be 
*'  no  such  posts  on  the  north  side,  between  the  upper  end 
<'  of  the  sea  dyke  near  the  pitch  house,  and  the  old  march 
*'  aforesaid,  to  the  west  of  the  defender's  house  ;  and  remit 
*'  to  Lord  Balmuto  to  proceed  accordingly."    On  reclaiming 
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petition  from  both  parties,  the  Court  superseded  considera-        1806- 

tion  of  the  prayer  of  the  appellants'  petition,  in  so  far  as  it 

prayed  to  find  them  entitled  to  place  mooring  posts  upon  <^^**^^  ^' 
every  part  of  the  north  bank ;    and  quoad  ultra  adhered,     ogilvdb. 
The  respondent's  petition  prayed  to  alter  the  interlocutor,^'^' ^  ^®^^" 
and  to  find,  1st,  That  the  pursuers  had  no  right  to  track 
upon  any  part  of  the  north  bank,  upon  the  petitioner's  pro- 
perty.    2d,  To  find  that  they  have  no  right  to  track  upon 
the  petitioner's  sea  dykes ;  and,  3d,  No  right  to  place  moor- 
ing posts,  except  those  which  are  proved  to  have  been  placed 
and  used  beyond  the  years  of  prescription.     But  the  Court 
refused  as  to  tho  first  prayer,  and  quoad  ultra  ordered  an- 
swers.    Upon  consideration  of  which  they  adhered.  June  24,1800. 

On  the  last  petition  from  the  respondent,  the  Court,  of 
same  date,  refused  *'  the^desire  of  the  petition,  in  so  far  as  it  June  24, 1800. 
"  prays  the  Court  to  find  that  the  pursuers  have  no  right  to 
"  track  upon  the  sea  dykes,  and  adhere  to  their  interlocutor 
*'  thereby  reclaimed  against ;  and  before  answer  quoad 
"  ultray  remit  to  the  Sherifi*-depute  of  the  county  of  Stirling, 
*'  after  proper  inquiry  at  persons  acquainted  with  the  navi- 
*'  gation  of  the  river,  and  other  persons  of  skill,  to  report 
*'  the  number  of  mooring  posts  necessary  for  the  navigation 
"  of  the  river,  and  the  places  where  they  ought  to  be 
"  fixed." 

Upon  advising  this  report,  the  Court  found  that  certain  June  18  nnd 
mooring  posts  were  necessary  for  the  navigation  of  the  river,  *2*^»  1^^*- 
and  within  the  defender's  property,  both  on  the  north  and 
Bouth  side  of  the  same,  at  places  marked  out  and  specified. 

Against  these  interlocutors  the  appellants  brought  an  ap- 
peal, in  so  far  as  it  was  found  that  they  had  no  right  to  track 
their  vessels  on  that  space  of  the  defender's  property  which 
IB  interjected  between  the  cast  corner  of  the  square  building 
where  the  pitch  house  formerly  stood,  and  the  old  boundary 
of  the  defender's  property  to  tho  west  of  the  mansion  house, 
and  also  in  so  far  as  it  makes  them  liable  in  any  damage  to 
the  sea  dykes,  in  using  them  for  the  purpose  of  tracking, 
and  also  in  any  damage  occasioned  by  mooring  poles  ;  and 
also  in  placing  such  poles  at  any  place  along  the  banks  of 
the  river,  in  so  far  as  restricted.  Tho  respondent  brought 
a  cross  appeal  against  these  interlocutors,  praying  that  the 
appellants  have  no  right  of  tracking  on  any  part  of  his  pro- 
perty, nor  of  placing  mooring  poles  thereon. 

Pleaded  for  the  Appellants. ^-^In  point  of  fact,  it  is  esta- 
blished by  the  evidence,  that  from  time  immemorial  there 
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1806.  has  been  a  public,  general,  and  very  considerable  trade 
carried  on  in  the  river  Carron,  as  far  upas  the  Carron  shore 
belonging  to  the  appellants,  and  which  is  past  the  respond- 
ooiLviB.  ent'^s  property.  That,  as  necessary  to  this  trade,  and  tho 
navigation  of  the  river,  there  has  been,  from  time  immemo- 
rial, an  uninterrupted  practice  of  tracking  on  both  banks  of 
the  river,  and  also  the  right  of  mooring  the  vessels  at  fixed 
posts  on  the  sea  dykes  along  the  banks,  so  as  to  establish  a 
prescriptive  right  on  the  part  of  the  public.  But,  in  point 
of  law,  this  river  Carron  being  a  public  navigable  river — a 
juris  publici,  the  lieges  have,  at  common  law,  a  right  to  use 
the  banks  of  all  such  navigable  rivers,  for  all  necessary  pur- 
poses of  navigation,  just  as  they  have  a  right  to  use  the  sea 
shore;  and  therefore  the  appellants  have  a  right  to  track 
along  the  banks  of  this  navigable  river,  which  tracking  is 
necessary,  from  the  peculiar  nature  of  this  river,  in  its  many 
windings,  to  the  navigation.  It  is  truly  a  creek  or  arm  of 
the  sea,  the  tide  going  much  further  up  than  the  respond- 
ent''s  property.  The  tracking,  therefore,  as  well  as  tho 
placing  of  mooring  poles  on  the  banks,  are  rights  beyond 
dispute ;  and  the  interlocutor  of  the  Court,  in  so  far  as  it 
restrained  the  appellants  from  tracking  and  placing  mooring 
poles  on  the  north  bank  of  the  river,  ought  to  be  altered. 

Pleaded  for  the  Bespondent, — The  right  of  tracking  is  not 
an  essential  accessary  to  the  navigation  of  a  public  river, 
and  therefore  such  right  of  tracking  and  fixing  mooring 
posts  upon  the  banks  of  any  navigable  river,  does  not  exist 
as  a  common  law  right.  The  appellants  have  not  otherwise 
established  a  prescriptive  right  of  tracking  on  the  banks  of 
the  river  Carron^  by  the  evidence  adduced  ;  and  even  if  such 
right  of  servitude  were  established  as  a  servitude,  it  would 
be  still  subject  to  regulation  in  a  way  the  least  burdensomo 
to  the  servient  tenement ;  and  tracking,  which  is  a  right  of 
servitude,  is  not  necessary  on  both  banks  of  the  river.  And, 
if  allowed  at  all,  it  must  bo  confined  to  the  mere  bai.k^,  and 
cannot  extend  to  tho  sea  dykes,  which  are  at  some  distance 
from  the  bed  of  the  river,  leaving  between  them  and  such 
bed,  ground  upon  which  it  is  possible  to  track,  and  where  it 
might  be  performed  with  less  injury  to  the  owner  than  u;)on 
the  sea  dykes.  And  further,  tho  appellants  have  no  right, 
either  at  common  law,  or  by  prescription,  to  fix  mooring 
posts  on  the  banks  of  the  river,  except  where  thoy  are  prov« 
ed  to  have  existed  upwards  of  forty  years  before  the  com« 
mencement  of  this  action. 
After  hearing  counsel, 
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The  Lord  Chancbllou  Eldon  said, —                                                 jg06. 
"  My  Lords,  


^'  This  is  a  case  of  an  appeal  and  cross  appeal,  from  the  Court  of  carron  co. 
Session,  in  regard  to  a  towing  path  along  the  banks  of  the  Carron,  ^• 

It  appears  to  me,  that  this  was  a  case  which  was  very  fit  to  be  settled      ^°^^^'*» 
by  compromise,  and  it  was  delayed  accordingly  with  that  view  ;  but 
as,  after  the  lapse  of  a  considerable  length  of  time,  there  seems  to  be 
no  hope  of  this,  it  is  necessary,  in  justice  to  both  parties,  to  give  de* 
cision  on  the  matters  arising  from  both  appeals. 

**  There  are  many  interlocutors  in  the  present  cause  ;  it  is  my  pur- 
pose, at  present,  to  state  them  briefly,  with  the  circumstances  of  the 
case,  to  explain  the  principles  which  influence  my  mind,  in  forming 
the  judgment  which  I  shall  submit  to  you  ;  and  to  move  an  adjourn- 
xnent  till  Friday,  when  I  shall  lay  the  words  of  that  judgment  before 
you. 

'^  To  make  this  case  intelligible  at  present,  I  shall  state  its  cir- 
cumstances shortly.  It  is  alleged  by  the  Carron  Company,  that  a 
right  of  navigating  the  river  Carron,  and  of  the  use  of  its  banks  for 
Che  navigation,  and  for  fixing  mooring  posts,  is  created  by  the  com* 
xnon  law  of  Scotland.  Without  entering  into  this,  it  is  quite  clear, 
in  my  apprehension,  that  this  river  has  been  a  navigable  river  ;  that 
its  banks  have  been  used  as  tracking  paths,  and  that  a  right  of  us- 
ing mooring  posts  in  it  has  existed  for  a  great  number  of  years,  much 
beyond  the  years  of  the  long  presciiption,  and  past  the  memory  of 
man. 

**  From  a  plan  exhibj^ed  of  the  former  and  present  state  of  the 
river,  the  course  of  it  appears  to  have  been  altered,  by  making  short- 
er cuts  in  diiferent  parts  of  it ;  part  of  the  grounds  on  its  banks, 
overfltiwed  at  high  tides,  was  protected  by  sea  d\kes  as  they  are 
termed — and  thus  the  conterminous  heritors  made  additions  to  their 
properties.  Part  of  these  improvements  was  made  before  Mr. 
Ogilvie*8  time  ;  part  since  he  acquired  the  estate  situate  on  the  banks 
of  this  river.  Before  his  time,  considerable  interruption  had  been 
created  to  the  tracking,  at  one  part  of  the  river,  by  the  buildings  and 
erections  at  the  Carron  AVharf. 

**  Mr.  Ogilvie  became  proprietor  of  the  estate  in  17^3  ;  and  he, 
as  the  appellants  allege,  began  to  make  very  considerable  improve- 
ments upon  it,  which  were  encroachments  upon  the  right  of  track- 
ing. Then  a  forcible  removal  took  place  of  some  of  the  impediments  ; 
and  Mr.  Ogilvie  brought  a  complaint  against  the  shipmasters  con* 
cenied  in  doing  so,  before  the  Justices  of  the  Peace  of  the  county, 
for  destroying  his  plantings  and  inclosures,  under  an  act  of  Aic  parlia- 
ment of  Scotland. 

*•  A  bill  of  advocation  carried  this  matter  before  the  Court  of  Ses- 
sion. Mr.  Ogilvie  then  presented  a  bill  of  suspension  and  interdict, 
and  obtained  a  temporary  prohibition  against  landing  or  tracking  on 
the  north  side  of  the  river. 
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1806. 

CARROM  CO, 
OGILVIB. 


*'  The  appellants,  and  certain  of  the  shipmasters,  then  raised  de- 
clarators against  Mr.  Ogilvie  hefore  the  Court  of  Session,  for  ascer- 
taining their  rights  in  this  matter.  (Here  his  Lordship  read  the  re- 
cital and  conclusions  of  the  appellants'  summons,  from  page  2  and  3 
of  their  appeal  case.) 

*^  Mr.  Ogilvie,  on  the  other  hand,  contended,  that  a  towing  path 
was  not  an  essential  accessary  to  a  navigable  riyer,  and  that,  in  the 
present  case,  it  was  unnecessary.  The  demand  was  of  a  towing  or 
tracking  path  on  both  sides  of  the  river,  and,  in  the  future  proceed- 
ings of  the  most  extensive  litigation,  the  defence  was  restricted  to 
this,  that  there  was  only  a  towing  or  tracking  path  on  one  siJe. 

**  It  was  a  material  allegation^  which  Mr.  Ogilvie  made  in  the 
commencement  of  the  cause,  that  the  tracking  path  had  never  been 
heard  of  till  of  late  years.  If  this  were  so,  the  appellants  would 
have  been  obliged  to  make  out  their  right  at  common  law  ;  and  that 
such  right  was  not  lost  by  non-use  or  prescription.  On  the  other 
hand,  I  cannot  imagine  how  it  could  be  made  out,  that  a  towing  path 
was  not  necessary.  The  question  appears  to  turn  wholly  on  the 
custom  and  usage. 

'*  I  am  sorry  to  have  observed,  in  this  case,  a  strong  appearance  of 
the  parties  amusing  themselves  by  unnecessary  expense.  They  have 
taken  the  trouble  of  inquiring  what  was  the  usage  of  tracking,  not 
only  on  the  navigable  rivers  and  canals  of  Scotland,  but  on  those  of 
other  countries.  I  believe  it  may  be  asserted,  that  there  are  few 
rivers  where  a  right  of  tracking  on  both  sides  exists  ;  but  if  such  is 
used,  it  cannot  be  shut  out  on  any  ground  of  the  want  of  necessity. 
The  state  of  the  river  Carron  is  such,  that  it  is  convenient  to  track  on 
both  sides  of  the  river ;  but  I  do  not  inquire  into  the  matter  of  con- 
venience ;  the  sole  question  is,  How  the  tracking  has  been  practised 
de  facto  f 

^^  In  a  condescendence  of  facts  given  in  by  the  appellants,  they  in- 
sisted upon  the  exercise  of  the  right  of  tracking  on  both  sides  of  the 
river,  and  also  upon  the  necessity  of  this,  that  mooring  poles  had 
been  used  for  many  years,  till  they  were  cut  down  by  the  defender  ; 
that  the  river  Carron  had  been  long  navigable  for  ships  from  60  to 
100  tons  burden  ;  and  they  stated  the  circumstances  that  had  led  to 
the  building  of  Carron  Wharf,  and  the  defender's  house,  which  had 
given  interruption  to  the  exercise  of  the  right  of  tracking. 

The  defender  gave  in  a  condescendence  upon  his  part;  and  con- 
tended that  no  proof  was  necessary  of  the  usage  of  tracking,  on  ac- 
count of  the  interruption  given  thereto  and  acquiesced  in  ;  but  this 
opposition  was  ineffectual,  and  a  proof  was  allowed. 

"  The  Court  then  pronounced  the  interlocutor  15th  Dec.  1798." 
(His  Lordship  read  the  same,  and  mentioned  that  it  was  appealed 
from  on  both  sides.)  **  I  might  call  your  particular  attention  to  part 
of  this  interlocutor,  finding  that  the  pursuers  must  bear  a  proportion 
of  the  expense  of  keeping  *  up  the  defender's  sea  dykes  used  by  them 
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*  as  tracking  paths ;'  this  is  one  point  made  in  the  appeal  of  the  Cai>       i^oC. 
Ton  Companj. 


V. 
OOILYIB, 


In  looking  through  the  notes  of  the  judges'  opinions,  which  have  cabbom  co. 
been  handed  to  us,  I  cannot  find  that  counsel  have  ever  been  heard 
npon  this  point.  There  was  a  difference  of  opinion  among  the  judges, 
whether  a  hearing  upon  this  should  take  place  or  not;  but  the  ma- 
jority of  the  judges,  without  hearing  an  argument  upon  the  point, 
were  of  opinion  expressed  in  this  interlocutor. 

"  Upon  this,  1  am  free  to  deliver  my  opinion,  that  if  the  Carron 
Company  hare  established  a  right  of  tracking  on  both  sides  of  the 
river,  as  I  think  they  have  clearly  done,  I  cannot  imagine  on  what 
ground  it  is,  that  those  using  the  sea  dykes  are  obliged  to  maintain 
them.  In  Scotland,  the  owner  of  the  dominant  tenement  is  not  lia- 
ble in  expenses  to  the  owner  of  the  servient  tenement :  those  who 
possess  the  lower  apartments  of  large  houses  arc  obliged  to  keep  them 
up  to  support  the  upper  apartments. 

'*•  Let  us  see  what  the  case  was  here,  the  right  of  tracking  was 
clearly  established  before  the  erection  of  the  sea  banks ;  and  this 
right  of  tracking  must  have  been  upon  the  banks  as  they  naturally 
were.  Those  using  the  right  of  tracking  could  not  call  upon  the 
owners  of  the  adjacent  lands  to  put  the  banks  of  the  river  into  bet- 
ter order  than  they  were  by  nature.  If  these  owners,  to  improve 
their  lands,  choose  to  build  dykes,  the  act  of  tracking  on  those  dykes 
arose  from  the  act  of  the  owners  of  the  lands.  If  these  owners  bad 
left  room  for  the  tracking  path  this  might  have  been  different.  But 
why  call  upon  the  tracker  to  pay  any  part  of  the  expense  which  was 
to  be  applied  to  a  purpose  totally  different  ?  In  the  present  case,  he 
was  obliged  to  go  upon  the  sea  banks ;  he  could  not  be  compelled  to 
track  in  the  river,  nor  on  the  grounds  beyond  the  sea  dykes,  because 
these  grounds  were  lower  than  the  sea  dykes,  and  the  tracking  would 
thereby  have  been  interrupted. 

''  What  proportion  too  of  the  expense  could  be  settled  here  be- 
tween the  appellants  and  respondent?  The  right  of  tracking  is  not 
one  confined  to  the  appellants,  but  is  open  to  all  His  Majesty's  sub- 
jects. The  interlocutor  of  the  Court,  on  this  point,  appears  to  me  to 
say,  that  if  a  proprietor  raises  sea  banks  for  his  own  purposes,  he 
shall  be  entitled  to  take  a  toll  to  maintain  them  from  those  who,  in 
the  exercise  of  their  right  of  tracking,  are  obliged  to  use  them.  I 
think  such  a  principle  utterly  unmaintainable. 

"  If  the  fact  be^  that  the  respondent  was  not  heard  upon  this  in 
the  Court  below,  and  if  substantial  reasons  could  be  shown  on  be- 
half of  the  respondent's  claim  on  this  point,  I  should  be  extremely 
sorry  to  shut  him  out  from  being  heard  thereon.  I  feel  a  difficulty 
whether  to  move  for  a  reversal  of  the  judgment  upon  this,  or  to  al- 
low the  respondent  to  be  farther  heard  thereon.  If  it  is  not  argued 
to  us  betwixt  and  Friday  on  his  part,  that  he  could  support  this  by 
a  hearing,  I  shall  take  it  for  granted  that  this  part  of  the  interlocutor 
is  not  to  be  sustained. 


V, 
OGli.VlE. 
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1806.  '*  Both  parties  reclaimed  ogainst  the  interlocutor  which  I  hare 

■»■  stated,  and  new  writings  bearing  upon  the  points  at  issue  were  dis- 

CAKBUN  CO,  covered,  and  laid  before  the  Court.  Then  the  interlocutor  of  i>ih 
February  JKOO  was  pronounced,  (here  his  Lord^hip  read  the  same.) 

*'  My  mind  cannot  see,  what  there  is  in  tiie  right  of  tiacking  on 
the  soutli  side  of  the  river  that  does  not  also  appiv  and  exist  \%ith 
reft  Fence  to  the  north  side,  except  where  sudi  riglit,  may  be  gone,  by 
interruption,  and  an  interruption  acquiesced  in.  The  right  must 
either  amount  to  a  legal  usage,  or  must  not  be  sufficient  to  found 
one.  The  language  of  this  part  of  the  interlocutor,  therefore,  ap- 
pears to  me  inaccurate.  My  observation  on  this  is  made  only  to 
inquire,  if  it  will  enable  us  to  sustain  the  subsequent  part  of  the  in- 
terlocutor, limiting  the  right  of  tracking  on  the  north  side  of  the 
river  within  certain  definite  points. 

^*  Speaking  as  an  English  lawyer,  it  appears  to  me  that  this  in- 
terlocutor contains  a  great  deal  more  of  what  I  may  term  judicial 
compromise^  than  we  could  allow  in  our  courts  of  this  country.  But, 
after  looking  as  narrowly  at  this  case  as  I  possibly  can,  and  having 
reference  to  the  principles  of  the  law  of  Scotland  upon  prescription, 
and  the  interruption  of  prescription,  though  I  am  not  prepared  to 
say  that  1  understand  the  facts  upon  which  it  is  to  be  supported ; 
yet,  on  the  other  hand,  I  do  not  see  sufHcient  grounds  on  which  to 
advise  your  Lordships  to  reverse  the  opinion  of  the  majority  of  the 
the  Court  as  to  this. 

''  As  to  the* declarations  in  the  interlocutor,  that  the  pursuers  may 
fix  mooring  posts  at  convenient  places  at  either  side  of  the  river, 
this  appears  to  be  right ;  but  if  the  king's  subjects  have  a  right  to 
mooring  posts  upon  this  river,  even  upon  the  sea  dykes  or  other 
erections  made  by  the  neighbouring  proprietors  for  their  own  acc*om- 
modation,  it  will  be  very  difficult  to  sustain  the  latter  part  of  this 
interlocutor,  with  regard  to  the  damage  done  to  the  sea  dykes  by 
the  mooring  posts. 

^^  One  principal  difference  between  the  parties  as  to  these  was, 
with  regard  to  the  propriety  of  the  reference  to  the  Sheriff.  But  this 
reference  was  made  ;  and,  in  the  subsequent  directions  with  regard 
to  the  placing  the  mooting  posts,  it  does  not  appecr  to  me  that  the 
Court  has  gone  beyond  their  powers  in  this  species  of  arrangement. 

"  Upon  the  whole,  if  it  be  sufficiently  proved,  (as  I  think  it  is), 
that  a  right  of  tracking  exists  on  both  sides  of  tliis  river,  then  the 
general  law  has  nothing  to  do  with  this  case ;  and  the  alteration 
of  the  course  of  the  river  is  nothing.  The  right  of  tracking 
Btill  continues,  without  regard  to  such  alteration.  His  Majesty's 
subjects  might  for  a  time  yield  to  this,  and  use  a  boat.  I  see  no 
principle  upon  which  the  right  of  tracking  should  be  confined  to  the 
south  side  more  than  to  the  north  ;  and  1  think  I  see  too  much  of 
judicial  compromise  in  what  the  Court  has  done  ;  but  I  think,  at 
same  time,  that  the  acquiescence  of  parties  has    shut   them    out 
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from  their  right  of  tracking  at  the  particular  places  alluded  to.    But        1806. 
there  appears  to  be  no  ground  on  %vhich  to  throw  upon  the  appellants  ■■ 

any  part  of  the  expenses  of,  or  damages  occasioned  to  the  respond-  carbon  co. 
cut's  sea  dykes,  constructed  for  the  iihprovement  of  his  lands.  ogilvib. 

**  On  these  grounds,  it  is  my  intention  to  propose  an  adjournment 
till  Friday,  that  we  may  learn,  in  the  meantime,  if  the  respondent 
vrishes  to  be  farther  heard  in  the  Court  below ;  and  to  hand  in 
what  occurs  to  me  as  a  form  (of  the  judgment),  which,  on  account 
of  the  number  of  interlocutors^  is  involved  in  some  difficulty." 

On  his  Lordship's  motion,  the  cause  adjourned  accordingly. 

On  7th  March  1806,  Case  resumed. 
The  Lord  Chancellor  Elbon  said, — 

"  My  Lordsi  ^ 

"  I  have  to  state,  that  I  found,  upon  inquiry,  that  the  points  with 
regard  to  the  expense  of  keeping  up  the  sea  dykes  had  been  fully 
discussed  in  the  Court  below,  and  I  do  not  find  it  necessary  to  have 
any  farther  hearing  thereon  ;  but  as  to  these,  I  shall  reverse  the  in- 
terlocutors." 

It  was  ordered  and  adjudged,  that  so  much  of  the  inter- 
locutors dated  the  5th  and  signed  the  18th  Dec.  1798, 
as  finds  that  the  pursuers  (now  the  original  appellants), 
must  bear  a  proportion  of  keeping  up  the  defender's 
(now  original  respondent)  sea  dykes  used  by  them  as 
*  tracking  paths,  and  as  remits  in  the  process  of  declara- 
tor to  the  Ordinary  on  the  Bills  to  hear  parties'  procu- 
rators on  the  proportion  of  expenses  to  be  paid  by  the 
said  pursuers,  be  reversed;  and  that  so  much  of  the 
said  interlocutor  as  finds  that  the  pursuers  have  a  right 
to  track  on  both  sides  of  the  river  be  afiirmed,  with  the 
exception  hereinafter  mentioned.  And  it  is  further 
ordered  and  adjudged,  That  the  said  interlocutor,  dated 
the  5th,  and  signed  the  7th  Feb.  1800,  be  affirmed,  so 
far  as  it  finds  that  the  pursuers  having  right  of  tracking 
on  the  whole  south  side  of  the  river,  as  far  as  the  de- 
fender's property  on  that  side  extends;  and  also  so 
much  of  the  said  interlocutor  as  relates  to  tracking  on 
the  north  side,  finding  as  follows :  That  the  pursuers 
have  a  right  to  track  on  the  whole  of  the  north  side  of 
the  river,  so  far  as  the  defender's  property  extends, 
with  this  exception,  that  in  the  circumstances  proved  in 
this  case,  they  are  not  at  liberty  to  track  on  that  space 
which  is  interjected  between  the  cast  corner  of  the 
square  building  marked  on  the  plan  where  the  pitch 


I  house  formerly  stood,  and  the  old  boundary  of  the  de- 
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1806.  fender's  property  to  the  west  of  the  mansion  house,  and 

■  so  far  continue  th.e  interdict ;  and  as  to  the  rest  of  the 

cAftBON  CO.  north  side  down  to  the  eastern  march  of  the  defender's 

oQXLYix.  property,  remove  the  interdict.  And  it  is  further  order- 

ed and  adjudged,  That  so  much  of  the  said  interlocutor 
dated  6th,  and  signed  7th  Feb.  1800,  as  can  be  under- 
stood to  find  that,  in  so  far  as  the  pursuers  make  a  rea^ 
sonable  use  of  the  sea  dykes,  or  otherwise  of  their  right, 
for  the  purpose  of  tracking,  they  must  pay  any  damage 
thereby  occasioned  to  the  dykes,  be  reversed.  And  it  is 
further  ordered.  That  the  said  interlocutor,  so  far  as  the 
same  relates  to  mooring  posts,  and  so  far  as  the  same 
is  not  altered  with  respect  thereto  by  any  subsequent 
interlocutor  or  interlocutors  appealed  from,  be  affirmed. 
And  it  is  declared  and  adjudged,  That  the  said  interlo- 
cutor, so  far  as  it  finds  the  pursuers  answerable  for  any 
damages  occasioned  to  the  sea  dykes,  or  otherwise,  by 
the  due  execution  of  the  right  of  placing,  or  by  the 
reasonable  use  of  mooring  posts  lawfully  placed,  be  re- 
versed. And  it  is  further  ordered  and  adjudged.  That 
all  the  other  parts  of  the  said  interlocutor  of  the  5th 
Feb.  1800,  and  also  the  interlocutors  of  the  4th  March 
and  24th  June  1800,  and  the  interlocutor  dated  the 
18th  and  signed  the  23d  June  1801,  be  affirmed,  with 
such  variation  only,  if  any,  as  may  be  necessary  to  make 
them  consistent  with  what  is  hereby  ordered  and  ad- 
judged with  respect  to  the  several  parts  of  the  said  in- 
terlocutors of  14th  Dec.  1798,  and  5th  Feb.  1800.  And 
it  is  further  ordered.  That  the  cause  be  remitted  back 
to  the  Court  of  Session  in  Scotland  to  proceed  ac- 
cordingly. 

For  Appellants,  Wm,  Adanif  John  Clerk. 
For  Respondents,    Wm.  Alexander,  Arch.  Campbell^    W. 

Murray, 

NoTS,*— Unreported  in  the  Court  of  Sesrion. 
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Elizabeth  Craufurd,  Belict  of  the  deceased -v  ^®^^' 

John  Howieson,  Esq.,  and  afterwards  Wi-  #  tsnukc 

dow  of  the  Rev.  Mr.  Moodie,  and  Wm.  Be-  \-AppeUant8;  v. 

YERiDGE,  W.S.,  her  Trustee,  and  Tutor  for  i  coutts. 
Wm.  Moodie,  an  Infant,  her  Son, 

Thomas  Coutts,  Esq.,  and  Others,  Respondents. 

House  of  Lords,  6th  Aug.  1803,  and  14th  Mar.  1806. 

Dbatbbei>— Beyocation — Approbate  and  Bbprobate. — Circum- 
stances in  which  the  heir-at-law  was  held  not  .excluded  from  chal- 
lenging a  deed  executed  on  deathbed,  although  she  was  excluded 
by  a  prior  liege  poustie  deed  executed  in  £»your  of  a  stranger, 
xeveraing  the  judgment  of  the  Court  of  Session. 

This  is  the  sequel  of  the  appeal  reported,  Vol.  iv.  p.  100. 
In  the  former  appeal,  the  case  was  remitted  back  to  the 
Court  of  Session,  to  reconsider  the  interlocutor,  the  Lord 
Chancellor  having  entertained  doubts  as  to  the  correctness 
of  the  judgment  formerly  given.  It  will  be  thero  seen  that 
Colonel  Craufurd,  of  Craufurdland  and  Monkland,  had  in 
1771,  executed  asettleraent  of  his  estates  to  Sir  Hew  Craufurd, 
who  was  nothisheir-at-law,underexpress  reservation  to  revoke 
and  alter,  in  whole  or  in  part,  atany  timein  his  life,  et  etiam  in 
articulo  mortis.  In  1793  he  executed  a  settlement,  convey- 
ing his  estates  of  Craufurdland  to  and  in  favour  of  a  differ- 
ent party  (Mr.  Coutts)  whereby  ho  expressly  revoked  the 
deed  of  177 1,  but  only  to  the  effect  of  sustaining  the  deed 
1793.  This  latter  deed  was  executed  on  deathbed ;  and 
the  question  raised  by  the  appellant,  Mrs.  Craufurd  or  Howie* 
Bon,  the  Colonel's  heiress-atlaw,  was,  as  the  deed  1771 
was  expressly  revoked  by  the  deed  1793,  and  the  deed  1793 
ineffectual  to  convey  heritage,  as  executed  on  deathbed, 
whether  she,  as  heiress- at-law,  was  let  in  ? 

The  Court  of  Session,  on  resuming  the  consideration  of 
the  case,  under  the  remit  of  the  House  of  Lords,  ordered 
memorials,  and  a  hearing. 

By  the  deed  1771  the  heir-at-law  was  excluded,  and  ano* 
ther  preferred.  By  the  deathbed  deed  the  previous  deed 
of  1771  was  revoked,  and  another  stranger  called  to  succeed. 
It  was  therefore  contended  by  the  respondent,  that  the  heir- 
at-law  had  thus  no  interest  to  challenge  the  deathbed  deed, 
that  deed  not  heix^gioher  prejudice.  It  was  further  contended, 
that  she  could  not  both  found  on  the  deathbed  deed,  as  revok- 
ing the  deed  1771,  and  at  same  time  seek  to  reduce  it.  It  was 
answered,  that  the  moment  the  deed  1771  wasrevoked,astothc 
conveyance  of  the  estate,  the  heir-at-law's  right  revived  ;  and 
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1806.       that  though  sho  challenged  the  deathbed  deed  as  a  convey- 
ance to   the  C8t?ito  to  his  pnjadice,  sho  did  not  challenge 


cBAOpaKu,&c.  tijar.  part  of  it  uhicli  revoked  tlio  conveyance  of  177J,  which 
corrT«       niiglit  ncvertnelettji  stand  entire. 

Feb.  3,  1801.  The  Court  thereafter  pronounced  this  interlocutor,  hold- 
ing that  iho  heir-at-law  was  excluded.  *'  Adhere  to  these 
*'  interlocutors,  assoilzie  the  defenders  from  the  reduction, 
*'  in  80  far  as  concerns  the  lands  of  Craufurdland,  and 
**  decern."* 

*  Opinions  of  the  Judges. 

Lord  President  Campbell  said, — "  It  has  been  supposed  that 
this  is  a  complex  and  an  intricate  question  upon  the  law  of 
deathbed,  and  peculiar  to  the  law  of  iScoiland;  that  the  argument  in 
support  of  the  furiuer  judgment  is  obscure,  and  involving  in  it  some 
degree  of  inconsistency,  and  that  the  law  of  deathbed  is  in  danger 
of  suffering  if  the  judgment  is  adhered  to.  But  when  the  real  na- 
ture of  the  question  is  clearlj  understood,  it  will  be  found,  that 
although  it  involves  in  it  a  point  relative  to  the  peculiar  law  of 
deathbed,  it  is  truly  of  a  more  general  nature,  in  so  far  as  it  arises 
upon  the  construction  of  diflerent  deeds,  and  where  we  must  resort 
to  the  common  legal  rules  of  construction,  in  order  to  find  out  the 
import  and  effect  of  them,  the  deeds  themselves  not  being  at  one, 
aud  objections  set  up  which  are  said  to  strike  against  their  validity 
in  part  but  not  in  whole,  no  matter  whether  arising  from  death- 
bed, or  from  any  other  ground  in  law  or  fact. 

*'  It  is  believed  many  such  questions  are  to  be  found  in  the  Eng- 
lish Reports  as  well  as  in  ours.  See  Cases  in  Equity,  abridged,  vol.  i. 
p.  40ii ;  vol.  ii.  p.  77^. 

**  In  all  such  cases,  where  we  have  different  and  contrary  deeds, 
and  perhaps  conflicting  rules  of  law  to  consider,  and  different  inte- 
rests to  attend  to,  we  are  necessaiily  called  upon  to  inquire,  what 
was  the  tvilL  and  what  were  the  powers  of  the  maker  of  such  deeds  ? 
AVhat  did  he  intend  ?  What  has  he  actually  done  ?  What  had  he 
a  right  to  do  ?  and  what  have  the  contending  parties  an  interest  and 
a  right  to  demand  ?  This  is  precisely  what  occurs  here,  and,  in 
i^-hatever  wny  the  determination  may  be  given,  the  peculiar  law  of 
Scotland,  with  respect  to  deathbed,  will  remain  just  as  it  did  before, 
nvithout  being  in  any  degree  affected  by  it.  The  one  party  pleads 
upon  the  law  of  deathbed.  The  other  admits  that  law  ;  but  says, 
that  this  case  is  not  within  it,  and  denies  the  right  of  the  pursuers 
to  make  it  a  deathbed  question.  AVhether  it  is  or  is  not,  your 
Lordships  will  determine,  upon  a  fair  examination  of  the  deeds 
founded  on. 

''  Before  taking  a  minute  view  of  the  deeds,  let  me  say  a  word  or 
two  upon  a  general  topic  which  has  often  been  the  subject  of  discos* 
sion  in  such  cases  as  the  present,  riz.  Upon  the  effect  of  a  clause,  re- 
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serring  power  to  alter,  &'C.  diam  in  arliculo  worth.     It  is  properly        1806. 
fUou«:li  observed  in  p.  42  of  tlie  pursuers'  iiieiuorial,  that  clau>es  of 


thiM  kind  are  often  of  very  little  sijjnificancy  one  wny  or  another.  *^^°^*^*^'^'* 
Id  the  precient  case,  where  the  deed  remained  vviihiu  the  ^raater's  couttB. 
powi  r  to  the  last  nioinetU  of  his  life,  and  the  fee  of  his  estate  also  in 
h  ni,  thid  clause  dd  neither  good  nor  harm  ;  for,  supposing  tliere  had 
been  no  such  words)  in  the  det-d,  I  am  of  opinion  that  Colonel 
Cniufurd  tvould  have  done  exactly  what  he  did  with  the  supposed- 
help  of  these  nords,  because  there  was  nothing  done  to  take  such 
power  out  of  him. 

***  C.'Iauses  of  this  kind  are  meant  for  a  different  case,  viz.  Where 
the  granter  divests  himself  of  the  fee,  or  has  tied  himself  up  in 
Bome  other  shape,  e,  g,  by  contract  of  marriage. 

*^  ile  may  do  this,  either  absolutely^  or  attended  with  the  quality 
and  condition  that  he  shall  nevertheless  have  a  reserved  faculty  or 
po^ver  to  make  alterations,  or  to  impose  burdens ;  and,  for  the  most 
part,  these  woids,  ctiam  in  arliculo  mortis,  are  added. 

^*  It  is  on  all  hands  agreed,  that  the  addition  of  these  words  will 
have  no  etfect,  if  the  heir  alioqui  svcces&urits  has  not  been  excluded 
by  any  act  done  or  deed  executed  in  liege  pouslie.  How  far  they 
can  effect  a  strangerj  called  in  to  the  succession,  under  that  precipe 
quality,  is  a  different  question.  AVhen  this  question  first  occurred, 
it  must  have  been  attended  with  some  doubt  and  difficulty,  not  as 
bel%veeu  the  heir  alioqui  huccessurvs  and  the  heir  pleading  upon 
tiie  deathbed  deed,  but  between  the  person  called  by  the  liege  pons'- 
lie  deed  and  the  latter ;  for  it  is  very  plausible  to  say,  that  no  man 
can,  by  any  clause  of  this  kind,  or  by  any  figure  of  word?,  assume  to 
himself  the  power  of  dispensing  with  the  law,  by  doing  what  the 
latv  prohibits  him  from  doing,  viz.  Disposing  of  his  heritage  on 
deathbt-d  ;  and,  therefore,  that  this  condition  ought  to  be  held  pro 
non  Acriptot  or  to  be  so  limited  as  to  admit  of  alterations  only  when 
executtd  debtio  tcmf}ore  before  the  granter  comes  to  be  on  deathbed ; 
and  further,  that  the  person,  although  a  stranger,  who  is  called  in  to 
the  succession,  vesting  in  him  a  certain  right  of  fee,  defeasible  only 
by  lawful  deeds,  must  now  be  considered  sth  the  heir  alioqui  succeS" 
suruSf  and  ought  not  to  be  thrust  out  again  by  any  deed  on  death- 
bed. The  contrary  argument,  however,  has  unfavourably  prevailed 
in  such  cases,  viz.  That  a  stranger  called  in  to  the  succession  in  this 
qualified  manner,  must  give  way  to  tl.e  qualities  and  conditions  un- 
der which  he  is  called,  and  is  not  entitled  to  challenge  the  exercise 
of  them  even  tit  articnio  mortis.  He  has  no  other  way  of  getting 
at  the  estate  but  bv  claiming  under  that  very  deed,  and  he  cannot 
be  allowed  to  approbtite  and  reprobate,  t.  e.  To  play  fast  and  loose 
ivith  one  and  the  same  deed.  It  is  against  the  stranger  heir,  not 
the  heir-at-law,  that  such  clause  is  pointed. 

^  Such  would  have  been  the  question  with  Sir  H.  Craufurd,  had 
the  fee  been  put  in  him  by  the  deed  'i^^\.  We  are  apt  to  startle 
at  reserved  powers  to  alienate  on  deathbed,  and  yet|  unless  we  re- 
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1806.        solve  at  once  to  depart  from  all  the  authorities  and  decisions  npon 
this  suhject  from  the  beginning,  we  could  not,  in  the  supposed  case, 


CBAUFUBD,  &c.  liave  decided  in  favour  of  Sir  Hew.   But  the  present  case  is  attended 

COUTTSi 


with  still  less  difficulty,  as  Sir  Hew  never  had  the  smallest  hold  of 


this  estate  in  any  manner  of  way.  Colonel  Craufurd  himself  re- 
maining, by  the  deed  1771  >  in  the  entire  fee  of  his  estate,  and  like- 
wise in  possession  of  the  instrument  itself,  which  was  locked  up  in 
his  repositories,  and  therefore  at  the  sole  disposal  of  the  granter  at 
any  period. 

"  Accordingly,  Sir  Hew  has  not  been  advised  to  compete  with 
Mr.  Coutts ;  or,  in  other  words,  it  is  admitted  that  Colonel  Crau- 
furd had  a  right  to  take  this  hope  of  succession  from  Sir  Hew  and 
to  give  it  to  another  stranger  in  preference  to  him,  even  on  death- 
bed. 

''  But  now  the  heir-at-law  steps  in,  and  says,  that  since  yon  have 
excluded  Sir  II  ew,  by  laying  aside  the  deed  in  his  favour,  you  must 
also  lay  aside  the  other  deed  claimed  on  by  Mr.  Coutts,  for  the  one 
deed  being  thus  revoked,  and  the  other  liable  to  the  objection  of 
deathbed,  you  cannot  join  two  nullities  together,  in  order  to  make 
an  effectual  settlement  in  favour  of  either  the  one  or  the  other  of 
these  gentlemen,  and  to  carry  off  this  estate  from  the  heir-at-law, 
whose  right  is  always  complete,  in  so  much  that  a  conveyance  or 
devise  to  such  heir  in  fee  is  held  null.  This  last  observation  seems 
to  be  founded  upon  some  principle  in  the  law  of  England  which  has 
no  existence  with  us. 

'^  But,  be  that  as  it  will,  the  argument  thus  used  for  the  heir-at« 
law  seems  to  depend  altogether  on  this,  Whether,  in  a  question  with 
the  heir-at-law,  we  can  give  an  effect  to  the  deed  1793  essentially 
different  from  what  we  give  to  it  in  the  question  with  Sir  Uew 
Craufurd. 

'*  It  assumes  the  very  proposition  which  requires  to  be  proved, 
and  which  has  never  yet  been  sanctioned  by  any  authority  or  de- 
cision in  such  a  case,  viz.  that  one  and  the  same  party  is  entitled  to 
set  up  two  contradictory  pleas  upon  one  and  the  same  deed,  viz. 
that  it  shall  be  held  as  a  good  and  valid  deed  to  one  effect,  and 
null  to  another ;  that  it  shall  be  sustained,  so  far  as  it  is  favourable 
to  his  views,  and  set  aside  so  far  as  it  is  prejudicial  to  them. 

^^  The  short  question  is,  Whether  the  revoking  part  of  the  deed 
can  be  held  as  independent,  and  was  executed  with  a  view  to  intes- 
tacy, and  whether  it  can  attain  that  object  alone,  while  the  deed  it- 
self very  clearly  expresses  that  it  was  done  alio  iniuUu^  viz.  to  make 
way  for  another  stranger  heir,  and  for  no  other  purpose  or  object 
whatever  ?  The  words  of  the  revoking  clause  itself,  as  well  as  the 
new  settlement  in  favour  of  Mr.  Coutts,  leave  not  the  smallest  room 
to  hesitate  about  this.  The  revoking  clause  must  be  taken  along 
with  the  context. 

"  The  question  is  well  put  in  the  other  memorial,  whether  Colonel 
Craufurd  might  not  have  explicitly  said  in  his  deed,  that  it  was  not 
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his  intention  to  revoke  the  deed  1771  >  in  favour  of  Sir  Hew,  unless         iHU6. 
to  devolve  the  succession  in  favour  of  Mr.  Coutts,  and  if  this  last 


object  could  not  be  obtained  on  account  of  the  law  of  deathbed,  or^*^^'^*^»*®* 
for  any  other  reason,  it  was  his  determined  will  that  Sir  Hew  oouttb. 
should  still  be  the  heir,  and  that,  in  all  events,  his  heir-at-law  should 
remain  excluded.  Would  there  have  been  any  room  for  the  claim 
now  made  by  the  heir-at-law ;  and  if  so,  is  the  language  of  this  deed 
less  strong,  and  the  real  import  of  it  less  clear,  than  in  the  case  sup- 
posed? 

*^  The  reasoning  in  the  two  English  cases  above  noticed,  is  very 
strong  to  this  effect,  and  so  are  some  of  the  decided  cases  :  Diet.  p. 
215,  case  of  Kerr.  Kilkerran,  p.  153,  Diet.  vol.  iii.  p.  17^  ;  17th 
Nov.  1795.  Baxters.  Henderson  v.  Wilson,  31st  Jan.  1797»  Mor. 
15444.     House  of  Lords,  29th  Mar.  1802,  ante  vol.  iv.  p.  316. 

**  Such  clauses  of  reservation  are  in  their  nature  conditional.  It 
is  not  giving  them  fair  play  to  hold  them  as  independent  deeds,  un< 
less  it  were  so  expressed  in  clear  ternn.  The  proper  way  of  dis- 
charging this  is  by  a  separate  deed,  or  by  a  reservation  upon  the 
back,  or  cancelling — and  then,  if  another  deed  is  executed  not  tnco/t- 
iinenie  bat  ex  inlervaUot  there  may  be  room  for  the  claim  of  the  heir^ 
at-Iaw.  Here  it  was  all  pars  ejusdem  negatii.  Suppose  Colonel 
Cxaafurd  had  ordered  Sir  Hew  to  make  over  nine-tenths  of  the  suc- 
cession to  Mr.  Coutts,  or  to  pay  him  a  sum  nearly  equal  to  the  yalue 
of  the  succession ;  or  suppose  he  had  put  in  no  express  revoking 
clause,  but  done  the  same  thing  virtually  by  settling  of  new.  In  all 
these  cases,  it  is  admitted  that  the  deed  would  have  been  good,  yet  • 

these  may  as  well  be  said  to  be  devises,   and  the  law  of  deathbed  is 
as  much  affected  by  them  as  in  the  present  case.  ; 

^  The  short  answer,  in  all  such  cases,  is,  that  the  proprietor  is  ex- 
ercising his  legal  right,  and  that  the  heir  is  hurt,  not  by  the  deed  in 
liege  pouslie,  against  which  no  law  operates ;  and  there  is  no  danger 
that  any  man  will,  in  liege  pouslief  call  a  stranger  into  his  succession 
with  no  view  of  favouring  that  person,  but  using  him  as  a  cover  to 
let  in  another  upon  deathbed,  for  it  is  more  than  equal  chance  that 
he  will  die  before  executing  this  plan. 

**  The  judgment,  in  short,  already  pronounced,  is  the  necessary  re- 
sult of  two  distinct  propositions,  both  of  which  are  unquestionably 
true,  viz.  1st,  Tliat  the  heir  may  be  excluded  in  liege  pousiie.  2d. 
That  he  has  no  interest,  and,  consequently,  no  title  to  find  fault  with 
a  deed  which  is  not  to  his  prejudice.  See  Tail's  argument,  informa- 
tion for  Mr.  Coutts,  22d  April  1795,  p.  35.  It  is  a  strong  measure 
to  divide  and  garble  a  deed.  It  ought  rather  to  be  presumed  in  du" 
bioy  that  the  whole  was  meant  to  stand  or  fall  together. 

''  The  judgment  with  regard  to  Monkland  is  perfectly  consistent, 
*— being  founded  on  this,  that  the  deed  1793  contains  merely  a  re- 
vocation as  to  this,  and  does  not  dispose  of  it,  and  therefore  the  party 
who  founds  on  this  revocation,  does  not  approbate  and  reprobate. 

'*  It  is  impossible  to  distinguish  between  money  heritably  secured, 
and  heritable  property. 


V, 
C0UTT8. 
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1806.  "  Had  there  been  only  one  deed,  excluding  her,  and  preferring  an- 

.m  other,  she  would  have  certainly  been  excluded. 
cRAi?Fiini>,Kc  LoKD  Mkaddwbank  — '*  This  question  is  of  little  consequence  as 
to  future  settlements,  because  the  question  may  be  obviated  by  more 
accurate  expressions.  But  it  is  of  consequence  as  to  past  deeds.  The 
object  here,  on  the  part  of  the  heir-at-law,  is,  to  take  advantage  of 
a  critical  inaccuracy  in  the  clause  in  question  ;  but  as  I  do  not  hold 
the  objection  to  be  good,  I  am  therefore  for  adhering.** 

Lord  PoLKKMMfcT. — »"*  1  have  been  all  along  against  the  interlocu- 
tor. A  party  may,  no  doubt,  disinherit  his  heir  in  liege  poitsdet  but 
that  supposes  a  deed  inter  vivos^  which  is  to  continue  effectual, 
though  with  reserved  powers  to  alter,  or  even  a  mortis  causa  deed,  if 
it  is  to  remain  the  subsisting  deed  under  which  titles  are  to  be  made 
up.  But,  where  it  is  cancelled  or  totally  annihilated,  so  as  to  bring 
the  deathbed  deed  to  be  the  only  subsisting  one,  then  the  heir-at-law 
may  step  in,  because  nothing  excludes  him  except  the  deathbed  deed 
alone.  In  the  present  case,  tile  evidence  is  strong  to  point  out  that 
Sir  Hew  excluded  the  heir  in  all  events.  The  Htge  jwuxtie  deed 
here  is  left  as  a  blank,  and  good  for  nothing.  No  titles  can  be  made 
up  upon  it.  But  if  we  can  set  up  the  deed  1771  at  all,  it  would  be 
as  a  mere  trust  not  excluding  tlie  heir-at  law.*' 

LoKD  IIkrmand. — "  1  am  of  the  same  opinion.    The  deed  1771 
was  simply  revoked.     He  might  burden  the  heir  to  the  extent  of  the 
value  of  the  estate,  or  might  order  him  to  convey  to  another,  but  if 
he  revoked,  it  is  at  an  end.     It  is  declared  void  and  null.    The  rule 
■  of  approbate  and  reprobate  has  been  found  not  to  apply  to  the  Monk- 

land  estate.  Why  then  apply  it  to  the  other  .^  Jn  the  case  of 
Mor.  App,  Cunningham,  lOth  June  1748,  Mr  AVhiteford  was  heir  in  Ixith 
**  DeHthbetl, "  deeds.  In  the  case  of  Rowan  and  Alexander,  there  was  a  distinction 
Mnr    11371      *"^'®"  between  an  express  and  an  implied  revocation." 

Loud  Aumadalf. — '*  There  are  two  questions  here  to  be  answer- 
ed. 1st.  A  general  one  ;  and  the  2(1.  One  of  a  more  limited  nature. 
"  1st  AVhether  a  person  can,  in  liege  pousiie.  reserve  a  power,  and 
do  an  act  against  the  law,  and  which  the  law  has  prohibited  hiia 
from  doing.  Fide  Lord  Chancellor's  speech.  The  cases  of  Agnew 
and  Hog  uf  Newliston  seem  to  show  that  he  may. 

^^  2d  Point  is  a  mere  question  of  construction,  as  to  wliether  the 
deed  1771  ^^'as  to  stand  good,  in  so  far  as  it  supported  the  deed 
1793,  and  in  80  far  as  it  did  not,  whetherthen  therewasrevot-atioM.  And 
it  appears  to  me  that  the  deed  1 77^  i^  good  ad  hinc  tjfi'ilum  There  is 
no  material  distinction  between  an  express  and  an  implied  revo&ition.  * 
Lord  Balmdto.-^**  The  deed  1 77  J  was  completely  revoked.  The 
deed  1/93  was  executed  on  deathbe<l.  The  act  of  the  granter  strikes 
down  the  one ;  the  law  of  deathbed  has  struck  d  )wn  the  other* 
It  would  therefore  be  a  fraud  in  the  law  of  deathbed  to  sustain  the 
last  deed." 

*'^  Lord  Ccjllen. — ''  I  am  for  adhering.  The  law  of  deathbed 
was  introduced  for  the  heir  alone,  and  personal  to  him.'' 
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Lord  Bannatyne. — "  I  am  for  adhering.*'  1806. 

Lord  Cuaio. — '*  I  am  for  adhering." 


Lord  Dunsinnan— "  Of  same  opinion."  craoforu,  &c. 

L<mD  Stonkpikld. — '*  Of  the  same  opinion."  coutts. 

LoKD  JusTTCB  Clkuk. — "  I  am  for  altering.  The  stranger  called 
is  a  mere  donee.  An  express  power  of  revocation  u  not  necessary 
as  to  him-  It  is  only  necessary  to  extend  the  granter  s  power  against 
the  heir ;  but  as  that  has  not  been  exercised  in  liege  pmslicy  and  as 
the  reservation  to  grant  such  deed,  even  on  deathbed,  is  in  face  of 
the  law  of  deathbed,  I  cannot  agree  to  the  interlocutor.  It  is  true 
that  the  heir  must  have  an  interest.  But  liere  the  interest  arising 
from  the  revocation  is  plain.  There  is  nothing  in  the  clause  bring- 
ing back  the  estate  to  Sir  tiew  Craufurd. 

*"  Suppose  the  deed  had  been  cancelled,  or  thrown  info  the  fire. 
Is  the  party  to  deprive  the  heir  still  of  her  right  ?  I  cannot  assent 
to  that  proposition.*' 

President  CainpbeU's  Session  Papers,  vol.  100. 

Against  these  interlocutors,  in  which  these  opinions  were 
given,  the  present  appeal  was  again  brought  to  the  House  of 
Lords,  urging  the  same  argumeuts  as  in  the  former  appeaL 

After  hearing  counsel, 

Qih  August  1803. 

Lord  CnANCBLLoii  Eldon  said, — 
**  My  Lords, 

*  **  This  is  a  cause  which  has  undergone  more  consideration  than 
almost  any  which  I  remember  in  this  place.  I  had  hoped  I  should 
have  found  it  in  my  power,  before  the  end  of  the  present  session  of 
Parliament,  to  have  made  a  distinct  proposition  to  your  Lordships, 
either  for  affirming  or  for  reversing  the  interlocutor  pronounced  in  this 
cause  ;  but  I  have  not  yet  been  able  to  form  an  opinion  to  which  I 
can  give  the  chanicterof  a  judgment. 

"  I  have  thought  upon  the  cause,  with  much  anxiety,  again  and 
ap;ain,  bat  am  not  yet  in  possession  of  some  facts,  the  knowledge  of 
which  would  enable  me  the  better  to  inform  my  own  opinion.    I  am 
aware  also,   that  some  others  of  your  Lordships,  all  now  absent, 
whose  sentiments  are  much  attended  to  on  such  subjects,  are  not  of 
one  opinion  in  this  case.     One  of  the  noble  and  learned  persons  to  Lord  Rosslyn. 
whom  I  alluded  formerly,  considered  this  case  very  minutely,  and,  I 
understand,  adheres  to  his  former  opinion,   maintaining  it  on  the 
same  grounds.     Another  also  attended  the  pleadings  in  this  cause,  Lord 
though  now  necessarily  absent,  has  inclined,  I  believe,  to  think  that"^^*      ^7* 
the  present  case  is  in  substance,  though  not  in  mode  and  form,  no 
more  than  other  cases  of  exception  out  of  the  law  of  deathbed.     A 

*  From  notes  revised  by  his  Lordship. 
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1806.        third,  who,  from  indisposition,  has  not  heen  present  at  the  delibera- 

■    tion  of  your  Lordships  during  the  present  session,  but  who,  whether 

cBACFORDj&c.  abseut  or  present,  never  fails  to  attend  to  what  relates  to  the  jadg- 

coi^Ta       ™®^**8  to  be  pronounced  by  this  House,  I  conceive  him  to  entertain. 

Lord         '      &8  well  as  myself,  considerable  doubt  whether,  in  a  case  of  this  sort, 

Thurlow.         mode  and  form  is  not  of  the  highest  importance. 

**  At  one  time,  I  thought  that  it  might  be  advisable  to  remit  this 
cause  to  the  Court  of  Session  for  farther  consideration ;  but,  recol- 
lecting the  great  consideration  it  had  originally  in  that  Court,  and. 
after  it  came  here,  how  much  it  was  considered  by  the  Lord  then 
upon  the  Woolsack,  and  the  very  mature  discussion  too  that  it 
has  received  since,  and  the  great  expense  incurred  by  the  parties, 
it  does  occur  to  me,  that  future  deliberation  may  be  sufficiently  em- 
ployed, and  further,  necessary  information  may  be  otherwise  ob- 
tained on  the  points  I  am  to  allude  to,  before  the  next  session  of  Par- 
liament. I  have  doubted  the  propriety  of  remitting  also,  because  it 
is  utterly  impossible  to  do  justice  to  the  merit  which  I  conceive  be- 
longs to  the  Court  of  Session,  for  the  learned  and  painful  discussion 
given  to  this  case,  and  the  mode  in  which  they  have  discharged  their 
duty  with  regard  to  it. 

^'  This  cause  arises  out  of  the  settlements  of  a  Colonel  Craufurd. 
He  was  seized  of  two  estates  in  Scotland,  Craufurdland  and  Monk- 
land.  In  1771»  he  executed  a  settlement,  conveying  both  these 
in  liferent  to  himself,  and  Sir  Hew  Craufurd  and  others,  in  fee. 
That  deed  contained  a  clause  dispensing  with  the  delivery ;  and  he 
reserved  power  to  alter  it  at  any  time  of  his  life,  et  etiam  in  arliculo 
mortis*  The  adoption  of  such  a  clause,  has  been  explained  to  arise 
out  of  what  is  termed  in  Scotland,  the  law  of  deathbed.  To  avoid 
what  were  supposed  to  be  the  inconveniences  flowing  from  that  law, 
it  had  been  considered  as  law,  that  if  a  former  deed  had  been  exe- 
cuted in  due  time,  a  person  might  execute  another  even  in  lectOy 
which,  in  given  circumstances,  would  be  effectual.  By  connecting 
the  latter  with  the  former*  the  disposition  was  considered  to  have 
been  made  at  the  date  of  the  former,  and  so  not  to  be  challenged  as 
not  being  made  in  due  time  ;  but,  in  most  cases,  at  least  the  former, 
has  been  a  deed  valid,  effectual,  and  subsisting  in  operation  at  the 
death  of  the  granter. 

"  About  twenty-two  years  after  making  the  first  settlement,  Colo- 
nel Craufurd,  in  1793,  executed  a  new  settlement  of  his  estate  of 
Craufurdland.  It  will  be  noticed,  that  this  contains  a  procuratory 
of  resignation,  a  precept  of  sasine,  and  other  clauses  necessary  for 
making  up  the  feudal  title  in  the  person  of  the  disponee,  Mr*  Coutts. 
This  deed  also  contained  certain  superiorities  in  Renfrewshire, 
which  were  not  contained  in  the  deed  of  1771  •  The  estate  of  Monk- 
land  also  was  not  given  by  this  deed  to  Mr.  Coutts.  If  it  required 
a  joint  operation,  therefore,  of  these  deeds  of  1771  ^nd  1793,  to 
make  a  valid  disposition,  it  is  plain  that,  as  to  the  superiorities  and 
the  estate  of  Monkland|  there  was  no  effectual  conveyance. 
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The  deed  of  1793  contains  the  following  clause,  on  which  the        iqqq^ 
question  turns.     (Here  his  Lordship  read  the  clause  of  revocation.)      ..............,...^ 

"  Of  same  date,  the  Colonel  executed  a  conveyance  of  his  estate  cb a  dfurd,&c. 
of  Monkland,  hj  way  of  bargain  and  sale ;  but  this  was  a  fictitious  ^' 

transaction.  The  reason  of  his  choosing  this  mode  of  making  a  set- 
tlement of  that  estate  has  not  been  distinctly  explained.  The  dis- 
position of  177^  ^As  not  then  lying  by  him,  and  he  did  not  recollect, 
perhaps,  that  Monkland  also  was  excluded  in  that  deed.  He  ^vrote 
a  letter  to  Mr  Coutts,  to  send  him  a  bond  for  £5000  as  the  price  of 
this  estate  ;  which,  it  is  said,  was  accordingly  executed.  But  it  is 
not  necessary  at  present  to  state  farther  as  to  this. 

^'  The  heiress- at-Iaw  then  brought  her  action,  to  set  aside  these  deeds. 
It  has  been  correctly  explained  to  us,  that  the  word,  '^  heir"  i^  un- 
derstood in  Scotland  in  a  different  sense  from  what  it  is  in  this 
country.  In  Scotland,  an  heir  may  be  the  person  pointed  out  by 
destination  of  former  settlements  of  an  estate.  In  this  country,  the 
heir  takes  purely  by  descent ;  and  the  person  taking  by  a  destina- 
tion is  considered  as  a  purchaser,  as  a  person  not  taking  in  the 
quality  of  heir.  Mrs.  Howieson  was  the  person  destined  to  the 
succession  by  the  settlements  of  the  estates  prior  to  1771*  She  con- 
tended, that  the  deed  of  1771  was  made  a  nullity  by  the  deed  of  1 793  ; 
that  the  deed  1793  was  also  a  nullity,  being  executed  upon  death- 
bed, and  that  you  could  not,  (in  the  phrase  of  a  noble  and  learned 
Lord,  who  formerly,  in  this  House,  considered  this  case),  by  split- 
ting two  nullities  together,  make  a  valid  conveyance  of  the  estate  to 
Mr.  Coutts. 

^^  In  this  action,  Mrs.  Howieson  called  Sir  Robert  Craufurd,*  as 
Trell  as  Mr.  Coutts,  as  defenders.  (Here  his  Lordship  read  the  con- 
clusions of  her  summons,  Mr.  Coutts'  defence,  and  the  interlocutors 
32th  June  1795,  and  17th  November  1795.) 

^*  After  the  question  of  deathbed  had  thus  been  decided,  Sir  Ro- 
bert Craufurd  appeared,  and  contended  that  the  deed  of  1 771  was  not 
absolutely  revoked,  and  that,  if  Mr.  Coutts  did  not  take  the  estate 
of  Monkland,  under  the  fictitious  sale,  that  he  was  entitled  to  it. 
Upon  this  point,  the  Court  pronounced  an  interlocutor,  adverse  to  Jan.  SO,  1798. 
Sir  Robert's  claim,  declaring,  that  the  settlement  executed  by  Colonel 
Craufurd  in  1771  "vras  effectually  revoked  by  the  clause  of  revoca- 
tion contained  in  the  deed  of  1793.  It  is  fair,  however,  to  observe, 
that  the  principle  of  the  declaration  cannot  be  stated  more  broadly, 
than  that  the  deed  of  1793  had  no  other  effect  than  the  effect  of  re- 
voking as  to  the  estate  of  Monkland.  The  decision,  as  to  that 
estate,  does  not  amount  to  a  declaration  of  the  Couit,  that  they  ought 
to  have  come  to  the  same  decision  as  to  the  estate  of  Craufurdlaad, 
because  the  two  estates  were  in  different  circumstances.    Sir  llo- 

•  Sir  Robert  Craufurd  was  the  heir  of  Sir  Hew  Craufurd,  in  whose 
favour  the  deed  1771  was  granted. 

VOL.  V.  a 
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180<^        bert  Craofiird  appealed  against  this  jadgment ;  bat  his  appeal  was 
dismissed  for  want  of  profiecntion. 


cBAUFUED,&c.      ^'  Mrs.  Howieson  also  brought  her  appeal  against  the  jadgment 
^'  as  to  the  Craufurdland  estate.    When  the  cause  came  to  a  hearing 

COUTTB. 

in  this  House,  very  great  attention  was  paid  to  it.  I  hold  in  my 
hand  a  note  of  what  fell  from  the  noble  and  learned  Lord,  then  on 
the  Woolsack,  when  the  cause  was  sent  back  to  the  Court  of  Ses^ 
sion,  from  which  I  shall  read  some  extracts.  (Here  his  Lordship 
^de  ante,  vol.  read  the  greater  part  of  manuscript  notes  of  Lord  Rosslyn's  speech, 
IV.  p.  lou.  ^Ii\q\^  could  not  be  perceived  to  differ  in  any  particular  from  what 
is  printed  in  Mrs.  Howieson*s  last  memorial.) 

"  I  hare  also  the  notes  of  the  opinions  formed  by  the  Judges  of 
the  Court  of  Session,  as  they  haye  been  handed  to  as,  and  of  what 
passed  in  consequence  of  your  Lordships'  remit.  I  should  be  want- 
ing in  due  respect  to  that  Court,  if  I  did  not  state  it  as  my  opinion, 
that  it  is  impossible  to  haye  discharged  a  duty  more  carefully,  more 
anxiously,  and  more  sedulously,  than  the  Court  haye  dischai]ged  thein 
in  this  case.  They  differ  considerably  in  opinion  ;  but  it  has  been  the 
opinion  of  the  majority,  that  the  former  judgment  was  right.  From 
these  notes,  I  cannot,  however,  accurately  and  precisely  collect  their 
respective  opinions  upon  some,  as  they  appear  to  me,  important  points. 
The  cause  came  again  here  by  appeal,  and  has  since  been  most  ahly 
argued  by  advocates  from  Scotland.  The  cases,  whether  similar  or 
analogous,  have  been  fully  sifted,  and  the  law  of  deathbed,  and  its 
effect  on  the  public  convenience,  fully  examined. 

*^  As  to  the  law  of  deathbed,  I  never  thought  it  necessaiy  very 
anxiously  to  discuss  its  operation,  as  convenient  or  inconvenient ;  it 
is  enough,  that  it  forms  undoubtedly  part  of  the  law  of  Scotland. 
It  seems  to  have  been  relaxed  from  the  rigour  of  the  general  doc- 
trine concerning  it  in  several  decided  cases,  just  as,  in  some  cases,  the 
law  of  England,  with  regard  to  devises  by  will,  has  also  been  re- 
laxed. Though  it  be  positively  laid  down,  that  a  mere  deed  on 
deathbed  shall  not  disappoint  the  heir ;  yet  if  a  former  deed  had 
been  granted  in  Uege  pousticy  the  grantor  might,  by  a  deathbed  deed, 
burden  the  grantee  of  the  former  deed,  so  as  to  leave  nothing  valu- 
able remaining  of  the  title  to  the  beneficial  interest  of  the  estate  given 
to  such  former  grantee  ;  the  former  deed  remains,  in  that  case,  valid 
as  a  title  deed  to  the  estate,  however  burdened  by  the  latter  deed. 

**  Analogous  decisions  have  been  pronounced  in  this  country  on 
the  Btatate,  regulating  the  forms  of  attesting  wills  of  land.  By 
that  statute,  three  witnesses  are  necessary  to  attest  a  devise  of  real 
estate  ;  yet,  it  has  been  held,  that  if  a  testator  devises  his  lands  hy 
a  will  so  attested,  subject  to  the  payment  of  debts  and  legacies,  he 
might  afterwards,  by  any  writing,  with  or  without  witnesses,  and 
even  by  any  parole  transaction  forming  a  contract  of  debt,  chaige^  in 
legacies  and  debts,  the  devisee  to  the  full  value  of  the  estate, 
though  be  could  not  so  dispose  of  so  much  of  the  land  itself  as  was 
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of  half  a  crown  Talae  to  any  creditor  or  legatee.    Here,  howerer,  the       1806. 
estate  remains  in  the  devisee  under  the  altered  will,  howeyer  burden- 


ed bj  what  is  not  attested.  When  a  deyise  is  duly  made  to  trustees  cbaufum),  &c. 
bjsale  of  real  estate,  to  pay  certain  sums  to  giyen  persons,  and  the  re-  ^outts. 
udae  to  A  B,  I  apprehend  that  a  subsequent  deyise  of  this  surplus, 
or  residuary  interest,  attested  by  two  witnesses  only,  cannot  be  good. 
So  much  haye  we  thought  from  matter  of  substance,  that,  in  this 
eoontry,  when  it  has  been  desired  by  parties  that  the  Courts  should 
apply  the  decided  cases  by  analogy  to  others,  the  Courts  haye  refused 
to  say,  that,  because  you  may  in  one  mode  effectually  do  what  you 
intend  to  do,  therefore,  if  you  intend  the  same  thing  in  effect,  you 
may  execute  your  intention  in  any  other  new  mode  of  accomplish- 
ing it.  The  knowledge  of  this,  as  an  English  lawyer,  may  haye  per- 
Impe  caused  a  great  difficulty  in  my  mind  in  the  present  case. 

"  I  come,  therefore,  now  to  mention  a  doubt  upon  this  cause, 
which  I  haye  not  yet  been  able  to  get  rid  of.  In  most  of  the  cases 
which  haye  been  dted,  the  first  deed — the  liege  poustie  deed — has 
remained  an  effectiye  operative  instrument  at  the  death  of  the  grantor. 
I  do  not  mean,  as  leaving  a  title  to  anything  beneficial  in  the  gran- 
tee of  the  liege  pouslie  deed,  but  as  continuing  at  the  death  of  the 
gnntor  an  interest  in  the  grantee  of  the  liege  pouslie  deed,  on  which 
the  grantee  of  the  deathbed  deed  must  found  his  right)  and  to  which 
be  must  knit  and  attach  it. 

"  If  one  makes  a  liege  poustie  deed  in  favour  of  one  of  your  Lord- 
ships, and  afterwards,  by  a  second  deed  on  deathbed,  burdens  the 
grantee  thereof  with  some  charge,  the  heir  alioqui  successurus  would 
be,  by  the  first  deed,  effectually  cut  out,  and  the  grantee  under  the  first 
deed,  is  clearly  bound  to  fulfill  the  directions  of  the  second  deed ;  for 
he  cannot  avail  himself  of  the  law  of  deathbed.  So  also  is  it  the  case,  if 
the  grantee  of  the  first  deed  is  ordered  to  convey  to  a  person  named  in 
the  deathbed  deed.  In  both  these  cases,  the  heir  alioqui  suces'" 
surusy  if  cut  out  by  a  liege  poustie  deed,  available  at  the  granter's 
deaths  in  the  one  case,  the  liege  potislie  deed  will  give  the  title  to  the 
estate,  though  burdened ;  in  the  other,  it  will  also  give  it,  though  to 
be  conveyed.  In  both,  it  is  a  subsisting  operative  instrument  at  the 
death  of  the  granter^  cutting  out  the  heir's  title. 

'*  It  is  said,  if  you  may  disappoint  your  heir  in  this  way,  why  not 
alio  by  the  mode  used  in  the  present  case  ?  if,  by  giving  a  title  to 
an  estate  burdened  to  its  value,  as  to  be  wholly  conveyed  away,  why 
not  by  a  deathbed  deed  give  the  estate  itself,  a  liege  pouslie  deed  hav- 
ing been  once  executed,  m^  difficulty  is  to  admits  that  a  person  can 
do  what  be  has  the  power  of  doing,  by  all  the  different  modes  in 
which  he  pleases  to  do  it.  The  principle  of  the  former  cases  ap- 
pears to  go  to  this,  that  the  grantee  of  the  first  deed  would  take,  if  the 
deathbed  deed  was  not  effectual;  and  that  the  heir  alioqui  succes- 
surus had  nothing  to  complain  of  in  such  a  case,  and  the  grantee  of 
the  first  deed  eoald  not  make  any  complaint.    Now,  though  it  be 
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1806.        trae  that  the  present  decision  puts  Mr.  Contts*  case  on  the  same  foot- 
ing,  yet  I  do  not  find,  either  in  these  notes  of  the  opinions  of  the 


cftAnFcrBD,&c.  judges,  or  in  the  arguments  of  counsel  at  the  har,  what  is  precisely 

V, 
C0UTT8, 


^*  the  effect  of  the  deed  of  1771 1  in  the  contemplation  of  law  at  the 


granter*s  death.  If  a  title  to  any  estate  is,  at  the  granter*s  death, 
left  in  the  grantee  of  that  deed,  the  case  falls  under  one  considera- 
tion ;  but  if  that  deed,  at  the  death  of  the  granter,  was  absolutely 
revoked,  it  is,  in  effect,  the  same  case  as  if  the  liege  pouslie  deed 
had  been  a  disposition  to  the  heir  alioqui  successurus^  or  as  if  it  bad 
never  existed.  When  the  interest  under  the  deathbed  deed  knits 
and  attaches  itself  to  an  estate  to  be  claimed  under  the  former,  there 
is  a  liege  poustie  deed  disposing  of  the  title,  but  if  there  is  no 
such  estate  to  which  that  interest  can  attach,  there  is  nothing  but  a 
mere  deathbed  deed. 

"  To  explain  myself  farther :  I  hare  frequently  put  a  question  to 
my  own  mind  of  this  nature,  perhaps  suggested  by  ignorance.  Sup- 
pose the  deed  of  1793  had  contained  neither  procuratory  nor  pre- 
cept, it  might  still  have  furnished  a  good  ground  of  action,  to  get  the 
property  in  due  form ;  but  who  would  have  been  defender  in  such  a 
case  ?  Would  it  have  been  the  heir-at-law  or  Sir  Robert  Craufurd? 
If  Sir  Robert  Craufurd  had  no  title  to  any  estate  remaining  in  him, 
then  no  action  would  lie  against  him.  If  the  action  was  to  he 
brought  against  the  heir,  must  it  not  be  admitted  that  the  heir  had 
some  how  or  other  got  back  the  estate  ?  This  question  has  not  been 
answered  at  the  bar,  though  put  at  the  bar.  The  answer  to  it  I 
must  endeavour  to  collect,  and  1  want  to  know,  whether  the  deed  of 
1771  be  a  necessary  operative  instrument  in  Mr.  Coutts*  title,  as  he 
must  make  it,  or  if  he  might,  without  prejudice,  throw  it  in  the  fire. 
In  one  word,  1  wish  correctly  and  precisely  to  know  its  effect,  and 
whether  the  grantee  of  that  deed  is  considered  as  entitled  in  law  to 
any  estate  or  interest  on  the  property,  in  order  thereon  to  make  good 
Mr.  Coutts*  title  ? 

'*  It  was  said  that  the  deed  of  1771  ^as  not  fully  reyoked,  bat 
only  revoked  quoad  cerium  effecium  ;  and  that  this  was  more  a  ques- 
tion of  intention  than  of  power.  I  doubt  whether  it  is  not  a  ques- 
tion of  intention  and  power.  I  entertain  no  doubt  of  Colonel  Crau- 
furd's  power  to  have  given  the  estate  to  Mr.  Coutts,  nor  of  his  bten- 
tion  to  give  it  to  him  ;  but  the  law  frequently  gives  the  power  of  ef- 
fectuating the  intention,  only  in  one  mode,  and  you  can  do  what  you 
intend  only  in  that  way,  and  no  other.  If  by  saying  that  this  is  only 
a  revocation  ad  kunc  effecium,  you  mean  that  the  deed  is  not  revoked, 
but  that  Sir  Robert  Craufurd's  title  to  the  estate,  burdened  with  a  duty 
to  convey  or  denude,  for  the  benefit  of  Coutts,  must  be  taken  to  con- 
tinue for  the  purpose  of  so  effectuating  Coutts'  title,  then  the  deed  is 
not  wholly  revoked ;  but,  if  it  is  wholly  revoked,  it  seems  difficult  to 
argue,  that  because  if  a  liege  pouslie  deed  remains  effectual  at  the  death 
of  the  grantor,  a  deathbed  deed  shall  defeat  the  heir,  therefore  also 
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the  heir  shall  be  defeated  merely  because  a  liege  pouslie  deed  had        i^06. 
been  executed,  but  which  did  not  remain  in  effect  at  the  death  of    


the  grantor.  craufitru^^c. 

'*  If  Mr.  Coutts  had  declined  to  take  this  estate,  I  wish  to  know  ^* 

COOTTB* 

who  would,  in  that  case,  have  been  entitled  to  it ;  would  Sir  Robert 
Craufurd  take  it  in  such  a  case  ?  The  judgment  admits  that  the  in- 
tention was  exercised  in  a  way  to  take  the  beneficial  interest  from 
Sir  Robert  Craufurd.  If  it  be  not  given  to  IMr.  Coutts,  how  should 
the  heir  proceed  to  make  good  his  title  ?  Must  he  contend  with 
Sir  Robert  Craufurd  or  Mr.  Coutts  ?  Could  it  be  argued,  if  Mr. 
Coutts  had  not  taken,  that  the  intent  to  revoke  was  only  ad  hunc 
effeclum,  viz.  to  give  to  Mr.  Coutts,  and,  therefore,  if  he  would  not 
take,  that  Sir  Robert  should  ? 

^'  I  may  mistake  this  matter  very  much,  but  I  have  not  been  able 
to  find  any  case  where  the  law  of  deathbed  did  not  take  effect  in 
favour  of  the  heir,  if  the  liege  pouslie  deed  remained  at  the  granter's 
death  without  any  effect  as  an  instrument  through  which  the  title 
must  be  made  up ;  and  the  notes  to  which  I  allude,  as  well  as  the 
argument  at  the  bar,  contains  assertions  that  Mr.  Coutts  must  make 
up  his  titles  under  the  deed  of  I771>  without  explaining  how,  or  the 
contrary  assertion  also,  that  he  need  take  no  notice  whatever  of  it. 
As  to  these  points  I  wish  for  further  satisfaction.  If  he  need  take 
no  notice  of  that  deed,  I  doubt  whether  authority  has  gone  the  length 
of  this  judgment.  If  he  must  take  notice  of  it,  in  what  way  he  is  to 
do  so,  has  not  been  explained.  I  admit  that  it  was  Colonel  Crau- 
furd's  intention  to  have  revoked  only  ad  hunc  effeclum  ;  but  I 
question  if  the  purpose  of  the  revocation  be  sufficient  to  sanction  a 
new  mode  of  conveying,  if  it  be  such ;  for  I  do  not  presume  at 
present  to  say,  whether  or  not  the  meaning  of  the  words  used  is 
understood  to  be  such  as  puts  the  judgment  on  this  ground,  and 
this  only,  that  because  there  was  once,  though  not  at  the  granter's 
death,  a  liege  poustie  deed,  therefore  the  deathbed  deed  is  good* 

*'  I  could  put  many  cases  from  the  law  of  this  country  illustrative 
of  these  difficulties  I  entertain.  Suppose  I  were  to  make  a  will  in 
this  country,  devising  my  real  property  to  a  certain  person  ;  and  were 
afterwards  to  execute  another  will  revoking  my  former  will,  and  that 
I  might  make  the  other,  and  then  devising  my  real  property  to  one 
not  capable  of  taking,  the  revocation  would  be  perfectly  good ;  but 
the  devise  being  ineffectual,  tbe  heir-at'law  would  come  in,  though 
the  intent  of  my  act  was,  to  continue  the  exclusion  of  him.  There 
is  a  fallacy,  therefore,  in  the  argument  as  to  the  effect  of  a  revoca-^ 
tion  made  ad  cerium  effeclum  :  if  the  revocation  be  complete,  and  an 
entire  revocation  is  not  a  right  mode  of  proceeding  ad  hunc  effeclum^ 
the  revocation  will  be  good,  and  the  disposition  will  be  good  for  no- 
thing. 

'*  If  I  were  to  intend  to  revoke  a  will  already  formally  made  in 
thb  country,  meaning,  at  the  same  time,  to  execute  another  in  due 
form,  and  had  such  will  prepared  and  ready  for  execution,  but  wa^ 
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1806.        arrested  by  the  hand  of  death  before  completing  it ;  we  hold,  in  that 
case,  that  the  former  will  is  not  revoked,  because  the  rerocation  is 


CBAUFUBDf&c.  not  Complete,  and  the  devisee  under  the  former  will  would  take. 
^*  Neither  of  those  cases  so  put  from  our  law,  would  support  bj  ana- 

logy the  present  judgment.  In  the  former  case,  the  heir  is  let  in ; 
in  the  latter,  the  first  devisee.  But  this  judgment  excludes  both  the 
heir  and  Sir  Robert  Craufurd. 

"  I  may  state  unreservedly  upon  this  part  of  the  case,  that  I  am  not 
much  impressed  with  the  consideration  of  it,  as  being  an  evasion  of  the 
law  of  deathbed,  or  not  such.  There  seems  no  doubt  but  that,  in  the 
circumstances  of  the  case,  it  was  completely  in  the  power  of  Co- 
lonel Craufurd  to  have  disappointed  the  law,  and  I  consider  the 
question  as  a  question  whether  he  can  do  it  in  this  mode  ;  whether 
be  can  do  it  without  having  a  liege  poustie  deed  in  actual  effect  at 
his  death.  The  suggestion  so  often  made,  that  the  heir  was  already 
cut  out  by  the  liege  poustie  deed,  appears  to  me  to  assume  all  that  is 
in  dispute.  For  the  heir  cannot  be  said  to  be  cut  out  till  the  death 
of  the  granter,  and,  therefore,  it  may  be  said  that  if,  at  that  time, 
there  is  no  effectual  liege  poustie  deed,  there  was  never  any  liege 
poustie  deed  that  attested  his  title. 

^'  Another  doubt  with  me  is,  if  this  case  has  been  decided  by  the 
Court  below  on  the  point  of  approbate  and  reprobate  or  not  ?  I  see 
in  the  notes  uf  in  dividual  judges'  opinions,  that  some  of  them  have 
laid  great  stress  upon  this  doctrine,  though  others  thought  differently 
of  it ;  but  the  judgment  of  the  Court,  as  to  the  first  point,  I  cannot 
collect. 

*'  If  the  judgment  were  put  on  that  alone,  I  should  entertain 
great  doubt  of  it.  It  seems  very  nearly  to  resemble  the  doctrme  of 
election  in  this  country ;  though  I  am  aware  of  the  difference  be- 
tween what  is  understood  by  the  word  heir  in  Scotland^  and  what 
we  understand  by  that  term.  The  heir  has  been  stated  to  be,  whom 
God  and  nature  have  made  such — I  should  say  that  the  heir,  in  Eng- 
land, is  a  person  succeeding  by  the  mere  operation  and  provision  of 
the  law. 

'^  In  our  doctrine  of  election  we  hold,  that  if  a  person  takes  bene- 
fit  under  any  instrument,  he  must  submit  to  the  instrument  alto- 
gether. But  if  I  give  a  legacy  in  money  to  my  heir-at-law,  without 
an  express  condition  annexed  to  the  legacy,  and  give,  by  the  same 
will,  part  of  my  real  estate  to  another,  and  this  without  the  attests- 
tion  of  three  witnesses  ;  the  heir  is  entitled  to  take  the  legacy,  and 
at  same  time  to  say,  that  this  is  no  good  devise  as  to  the  land ;  and, 
accordingly,  in  such  a  case,  the  heir  would  take  the  estate.  So  in 
the  case  of  a  devise  against  the  statute  of  mortmain,  he  would  take 
against  such  a  devise,  though  he  claimed  under  the  same  will.  For 
these  are  not  cases  of  election. 

*'  If  the  English  doctrines  are  to  rule,  this  is  nothing  like  a  case  of 
election.  The  heir  here  does  not  take  the  estate  or  benefit 
under  the  instrument,  but  under  the  law.     If  a  testator  in  thii 
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countiy  was  required  to  make  his  will  of  land  sixty  days  before        IQ06^ 
deathy  it  would  be  quite  coiupetent  for  the  heir  to  say  here,  this  is 


a  deathbed  deed.     I  take  the  benefit  of  the  law,  and  I  take  that  obaufurd,&c. 
land  under  the  benefit  of  the  law,  and  he  might  take  personal  bene-  ^' 

C0DTT8 

fits  under  the  wilL  There  may  be,  howeyer,  a  considerable  difference, 
attending  to  the  distinction  of  cliaracter,  between  an  heir  in  Eng- 
land and  Scotland,  and  it  is  impossible  not  to  see  that  some  cases 
have  been  decided  in  Scotland  which  very  nearly  support  the  doc- 
trine of  approbate  and  reprobate,  as  applied  in  this  case. 

^  A  person  in  this  country  cannot,  by  a  will  of  land,  made  and  at- 
tested in  a  regular  form,  reserve  a  power  of  making  a  future  devise 
of  the  land,  which  should  be  attested  by  less  than  three  witnesses. 
The  courts  of  this  country,  though  they  have  admitted  subsequent 
bequests,  otherwise  attested,  of  the  whole  value  of  the  land,  do  not 
admit  them  as  to  a  particle  of  the  land  itself,  and  the  bequests  of  the 
Talne  of  the  land  must  be  supported  by, — ^must  knit  and  attach 
themselves  to, — an  instrument  remaining  at  the  death  of  the  testator, 
effectual  to  give  the  title  to  the  land  itself  against  the  heir-at-law. 
The  title  to  the  land,  to  convey  the  benefit  of  the  land  to  those  claim* 
ing  under  the  unattested  bequests,  must  remain  at  that  time  in  some 
person  claiming  under  a  testamentary  instrument,  duly  attested,  to 
pass  an  estate  in  the  land.  And  upon  principles  which,  because  they 
are  very  familiar  to  my  mind,  and  perhaps  affect  it  too  much  in  the 
present  case,  I  doubt  whether  the  deathbed  deed  can  be  supported, 
unless  it  can  be  founded  upon  some  claim  to  the  estate  available 
against  the  heir,  created  by  deeds  continued  available  until,  and  at 
the  death  of  the  granter,  by  the  deed  of  177^>  to  which  the  title 
under  the  deed  1793  may  knit  and  attach  itself,  just  as  a  burden  by 
a  deathbed  deed  would  attach  itself  to  an  estate  created  by  a  liege 
paustie  deed. 

'*  If  it  were  my  duty  to  decide  the  present  case  this  day,  I  should 
feel  it  a  very  irksome  task,  to  pronounce  that  the  judgment  was  right 
or  wrong.  I  believe  that  my  noble  and  learned  friend,  who  has  long 
paid  so  much  attention  to  cases  from  Scotland,  entertains  considerable 
doubt  of  the  judgment ;  whether  an  estate  of  some  kind  or  other 
be  not  remaining  in  Sir  Robert  Craufurd — whether  the  liege  poustie 
deed,  in  making  up  the  titles,  is  to  be  regarded  as  an  absolute  nulli- 
ty. It  would  be  altogether  indecent  to  decide  the  cause  at  present, 
in  the  absence  of  all  the  noble  and  learned  lords,  if  I  was  more  able 
than  I  am  to  state  a  judgment  upon  the  case.  But,  knowing  the 
delay  that  has  already  taken  place,  and  the  anxiety  that  the  parties 
mast  feel,  where  sudi  property  is  at  stake,  I  should  not  have  held 
myself  excusable,  had  I  not  detailed  to  your  Lordships,  at  some 
length,  the  whole  circumstances  operating  upon  my  mind,  when  I 
propose  that  judgment  should  be  postponed." 

On  his  Lordship's  motion,  the  cause  was  adjourned  till  the  second 
day  in  next  session  of  parliament. 
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1806.  ^lh  March  1806,  cas6  resumed. 

T        Lord  Chancellor  Eldon  said, 
„,    '  *' My  Lords, 

couTTs.  .4  •pjjjj^  ja  a  ^Ja^gg  which  has  already  occupied  a  great  deal  of  at- 

tention from  the  Court  of  Session  and  from  your  Lordships.  I  shall 
not  he  ahle  to  conclude  to  day  all  I  have  to  say  upon  the  cause,  hut, 
after  trespassing  upon  your  indulgence  at  present,  I  mean  to  moTC 
that  the  cause  be  put  off  till  Tuesday,  to  he  then  concluded, — but  it 
is  my  intention  to  give  the  parties  to-day  a  certainty  how  the  cause 
will  he  disposed  of,  and  not  to  occupy  much  time  with  what  will  re- 
main for  Tuesday. 

'*  This  cause  originates  in  the  settlements  executed  by  Colonel 
John  "VValkinshaw  Craufurd,  the  representative  of  an  ancient  and 
respectable  family.  He  was  seized  and  possessed  of  two  estates, 
Craufurdland  and  Monkland,  in  the  county  of  Ayr.  In  1771  ^^ 
executed  a  deed  of  settlement,  to  keep  up  the  representation  of  his 
family,  of  his  estates  of  Craufurdland  and  Monkland  to  himself  in 
liferent,  and  to  the  heirs  of  his  body  in  fee;  whom  failing,,to  Sir  Hew 
Craufurd,  and  the  heirs  male  of  his  body  ;  whom  failing,  to  a  certain 
other  series  of  heirs. 

"  This  deed  contained  a  power  to  revoke  at  any  time  of  his  life, 
in  liege  poustict  or  in  ariiculo  mortis.  It  remained  in  the  repositories 
of  the  granter,  undelivered  at  his  death. 

'*  This  instrument  appears  to  be  evidence  of  a  purpose  on  the  part 
of  Colonel  Craufurd  to  defeat  the  heir  alioqui  successurus  from  1771 
down  to  1 793.  At  same  time,  it  is  fair  to  observe  that  this  case  will 
fall  to  be  decided  as  if  the  deed  of  1771  was  executed  only  sixty- 
one  days  before  the  death  of  the  testator. 

"  When,  as  is  admitted  on  all  hands.  Colonel  Craufurd  was  on 
deathbed,  he  executed  a  new  settlement  in  February  17^3,  of  the 
estate  of  Craufurdland,  in  favour  of  Mr.  Coutts,  his  heirs  and  assigns, 
containing  a  procuratory  of  resignation,  or  precept  of  sasine,  or  other 
usual  clauses,  (the  same  as  in  the  former  deed),  for  vesting  the  es- 
tate feudally  in  the  disponee.  "We  shall  have  to  consider  whether 
this  deed  be  one  altogether  substantive,  or  if  it  be  to  be  taken  in 
connection  with  the  former  deed. 

"  This  deed,  besides  the  estate  of  Craufurdland,  conveyed  certain 
superiorities,  which  were  not  contained  in  the  deed  of  1771*  These 
were  clearly  gone  by  the  law  of  deathbed. 

**  With  regard  to  the  estate  of  Monkland,  this  deed  did  not  at- 
tempt to  convey  it  to  Mr.  Coutts.  I  call  your  attention  to  this  at 
present,  as  I  shall  afterwards  have  occasion  to  refer  to  it  more  par- 
ticularly when  considering  the  principle  of  the  interiocutors  as  to 
Monkland.  (His  Lordship  now  read  verbatim  the  disposition  of 
Craufurdland  to  Mr.  Coutts.  Previous  to  reading  the  clause  of  re- 
vocation he  made  some  observations  thereon.) 

"  You  will  observe  that  this  was  a  deed  under  conditions,  reser- 
vations, and  declarations,  under  which  Mr.  Coutts  might  have  de- 
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dined  to  take  the  estate.     Hitherto,  it  has  every  appearance  of  a        |8()6. 
sabstantive  and  independent  disposition.     (Here  his  Lordship  read 


the  clause  of  revocation.)  cradfurd^&c. 

"  This  clause,  in  revoking  the  former  settlement  executed  hy  Co-      codtts. 
]onel  Craufurd,  of  course  revoked  also  the  procuratories  and  precepts 
contained  in  the  former  deeds. 

"  The  day  after  the  date  of  the  deed,  Colonel  Craufurd  wrote  a 
letter  to  his  agent,  directing  him,  after  his  death,  to  open  his  reposi- 
tories at  Craufurdland.  When  this  was  done,  the  deed  of  1771  was 
found  lying  there.  He  had  not  cancelled  this  former  settlement,  and, 
if  cancelled  at  all,  it  is  so  by  the  deed  of  1793. 

**  Colonel  Craufurd  died  soon  after,  .but  before  his  death,  and  of 
same  date  of  1793,  he  executed  a  conveyance  of  Monkland,  bearing 
on  the  face  of  it  the  receipt  of  £5000,  said  to  be  paid  by  Mr.  Coutts 
as  the  price  thereof.  At  same  time  he  wrote  a  letter  to  Mr.  Coutts  to 
send  him  his  bond  for  that  sum.  If  that  bond  was  sent,  it  did  not 
reach  Colonel  Craufurd  in  time,  for  he  died  six  days  after  the  date 
of  the  deed. 

*•■  I  must  here  mark  the  difference  of  the  situation  of  the  two 
estates  of  Craufurdland  and  Monkland.  T|^e  heir  alioqui  successurus, 
by  the  judgment  of  the  Court  below,  got  this  last  estate.  In  their 
interlocutor  of  31st  Jan.  1798,  the  Court  found  that  the  deed  of 
1771  was  effectually  revoked  by  the  clause  of  revocation  contained 
in  the  deed  1 793,  in  consequence  of  which  the  estate  of  Monkland 
was  adjudged  to  the  heir.  It  was  contended  that  the  principle  of 
the  decision  as  to  the  estate  of  Monkland  was  directly  contrary  to 
that  in  regard  to  the  estate  of  Craufurdland. 

*'  The  deed  of  1 793,  conceived  in  favour  of  Mr.  Coutts,  embraced 
the  estate  of  Craufurdland  and  the  superiorities  only,  and  did  not 
affect  the  estate  of  Monkland,  except  in  the  clause  of  revocation. 
The  clause  of  revocation  revoked  the  deed  of  1771  as  well  with  re- 
gard to  Craufurdland  as  to  Monkland ;  but  it  also  gave  Craufurdland 
to  Mr.  Coutts,  and  not  Monkland. 

**  The  attempt  to  dispose  of  Monkland  for  a  price,  was  not  fully 
completed^  because  not  acceded  to  by  Mr.  Coutts  in  Colonel  Crau- 
fard's  lifetime.  As  to  Monkland,  it  was  also  clear  that  he  meant  the 
heir  not  to  succeed,  but  the  purpose  of  selling  was  only  an  inchoate 
purpose. 

*^  The  decision  as  to  the  estate  of  Craufurdland  is  upon  the  ground, 
that  as  to  it  the  revocation  of  the  deed  1771  was  not  an  absolute 
but  a  qualified  revocation  to  support  the  deed  of  1793.  Whereas  the 
revocation  as  to  the  estate  of  Monkland,  of  which  the  new  convey- 
ance was  set  aside,  restored  the  right  of  the  heir  alioqui  successurus, 
**  The  difficulty  upon  the  interlocutor  is,  that  it  lays  down  as  a 
general  principle,  that  the  deed  of  1 771  was  effectually  revoked  by 
the  deed  of  1793,  and  does  not  express  that  it  was  only  revoked  as 
to  Monkland,  and  not  as  to  Craufurdland,  which  was  the  meaning 
of  the  Court. 
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1806.  "  The  principle  so  generally  laid  down  in  this  interlocutor,  ivas 

pressed  against  Mr.  Coutts,  but  further  than  it   would  go.    There 


cRADFDRDj&c.  TtiSLj  be  a  finding  in  an  interlocutor  in  too  general  terms,  and  still 
^*  the  conclusion  be  a  sound  one.     In  considering  this  case,  it  is  Yery 

material  to  t^ke  into  view,  if  the  decision  as  to  the  estate  of  Monk- 
land  be  consistent  with  that  as  to  the  estate  of  Craufurdland ;  but  it 
is  too  much  to  say  that  the  decision  as  to  Monkland  is  one  directly 
contrary  to  that  with  regard  to  Craufurdland. 

*'  After  Colonel  Craufurd's  death,  Mrs.  Howieson,  his  aunt,  the 
heir,  (not  as  we  understand  the  term,  but  the  heir  alioqui  succeuurus^ 
as  it  is  termed  in  Scotland,  under  former  destinations  in  her  &Toiir, 
claimed  these  estates.)  In  prosecution  of  her  claims,  she  executed 
a  trust  bond,  as  usual  in  such  cases,  on  which  an  adjudication  was 
obtained,  and  afterwards  an  action  of  reduction  was  brought  agaioit 
the  heir  of  Sir  Hew  Craufurd  and  Mr.  Coutts. 

(His  Lordship  here  read  the  conclusion  in  the  summons  of  redac- 
tion, noticing  the  more  especial  ground  on  the  law  of  deathbed ;  he 
next  read  the  interlocutor  12th  June  1795,  sustaining  the  reasons  of 
reduction  as  to  the  superiorities,  which  was  not  in  the  deed  of  1771) 
and  repelling  them  as  to  the  estate  of  Craufurdland,  and  the  inter- 
locutor of  l7th  Nov.  17^^,  adhering  thereto.) 

'^  After  the  Court  had  thus  decided  as  to  the  estate  of  Craufurd- 
land, Sir  Robert  Craufurd,  conceiving  that  the  deed  of  1771*  ^  oot 
revoked,  gave  him  the  estate  of  Monkland,  put  in  his  claim  to  that 
estate ;  but,  after  a  discussion  upon  that  point,  the  Court,  by  their 
interlocutor  of  31st  January  1708,  to  which  I  have  already  alluded, 
found  that  the  deed  of  1771  >  in  regard  to  Monkland,  was  effectually 
revoked  by  the  deed  of  1793. 

^^  Then  came  the  first  appeal  to  your  Lordships,  which  was  heard, 
and  remitted  back  to  the  Court  of  Session.  Lord  Loughborough 
was  then  upon  the  Woolsack,  and  another  noble  and  learned  Lord 
concurred  with  him  in  the  opinion  which  he  had  formed.  These 
two  great  and  eminent  persons  were  not  content  to  discuss  this  ques- 
tion, as  one  depending  merely  on  this  construction  of  the  instruments 
which  I  have  stated,  but,  conceiving  that  there  was  in  the  principle 
of  the  judgment  something  vicious  in  regard  to  the  law  of  deathbed, 
they  were  still  anxious  not  to  decide  it,  fearing  that  their  own  vieir 
of  the  case  might  bring  into  danger  a  system  of  securities  as  to  trust 
bonds,  then  of  some  standing  in  Scotland.  The  substance  of  the 
opinion  delivered  by  Lord  Loughborough  in  that  case,  was  as  fol- 
lows :  (Here  his  Lordship  read  the  same  as  printed  in  Mrs.  Craufnrd^s 
memorial  of  16th  October  1800,  commenting  upon  it  as  he  proceed- 
ed.) 
Mor.  11871,  •*  On  the  case  of  Rowan  against  Alexander,  quoted  by  the  noble 
et  Hailes,  vol.  ^nd  learned  Lord,  I  have  no  scruple  to  add  the  authority  of  my 
^'  '  opinion  to  his ;  and  if  that  case  had  come  before  me  in  a  court  of 
appeal  in  177^,  when  it  was  pronounced,  it  would  have  beenim* 
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possible  for  me  to  have  given  my  assent  to  the  judgment  of  the  Court        ^®^^* 
in  that  case,  reversing  the  judgment  of  the  Lord  Ordinary.     I  see  _ 

the  Lord  Justice  Clerk  Miller  says  in  that  case,  as  a  ground  of  his^"^^'^^    ' 
epinion,  in  which  the  majority  of  the  Court  concurred,  that  as  the     coutts. 
gnmter  might  have  burdened  his  estate  to  the  full  amount  of  its 
value,  he  might  therefore  give  it  to  the  disponee  under  the  deathbed 
deed.  But  I  by  no  means  coincide  with  the  doctrine,  that  because  you 
may  do  a  thing  in  one  mode,  therefore  you  may  do  it  in  any  mode. 

*'  It  is  perfectly  settled  in  this  countiy,  that  in  a  will  devising 
land,  which  must  be  executed  in  the  presence  of  three  witnesses,  you 
cannot  reserve  a  power  to  devise  any  part  of  it  by  a  will  executed  in 
the  presence  of  two  witnesses  only.  We  may  devise  land  by  will, 
to  he  charged  with  legacies,  or  to  trustees  to  pay  such  sums  of  money 
as  the  testator  may  direct.  Such  legacies  may  be  granted,  or  direc- 
tions given  in  any  writing,  executed  before  two  witnesses,  or  without 
witnesses.  Where  the  land  is  already  vested,  even  the  witnesses  to 
the  will  may  take  as  legatees  to  the  whole  value  of  the  land.  But 
not  one  particle  of  the  land  can  be  devised,  by  our  law,  but  by  a  will 
in  the  presence  of  three  witnesses. 

^  Bat  this  distinction  goes  a  great  deal  further  ;  though  the  whole 
▼alue  of  the  land  may  be  given  in  legacies,  yet,  after  giving  legacies 
to  a  certain  amount,  the  surplus  cannot  be  given  away  in  this  man« 
ner.  The  surplus  is  held  to  be  the  land,  and  is  not  thus  to  be  dis- 
posed  of.  These  cases  strongly  prove  the  distinction  between  a 
power  of  giving  by  a  certain  mode,  and  giving  by  any  mode. 

'^  Though  I  have  said  thus  much  of  the  case  of  Rowan  v,  Alex- 
ander,  it  is,  in  my  opinion,  a  very  different  thing  to  say  what  might 
have  been  done  with  regard  to  it  in  177^9  and  what  ought  now  to 
be  done  at  this  day.  It  would  not  be  on  any  dry  reasoning  that  I 
should  disturb  the  weight  of  this  case,  as  applying  to  another  in 
17d3,  if  they  coincided. 

^  In  the  present  case,  I  think  that'the  reasons  of  the  judges,  in  the 
Court  below,  altogether  amount  to  this,  that  it  was  the  testator's  pur- 
pose to  bestow  the  estates  on  Mr.  Coutts  by  the  last  deed ;  and  that 
he  did  not  do  so  if  be  did  not  keep  alive  the  former  deed  ;  they  held 
that  the  deed  of  1793  only  revoked  the  former  deed,  to  the  end  of 
giving  effect  to  the  latter  one. 

'^  If  it  be  asked,  what  it  was  he  did  not  mean  to  revoke  ?  I  under- 
stand that  he  did  not  mean  to  revoke  that  which  gave  a  right  to  the 
disponee  in  the  deed  of  1771  to  adjudge  from  the  heir-at-law^  if 
the  disponee  in  the  second  deed  should  refuse  to  take. 

"  If  Mr.  Coutts  should  be  unwilling  to  take  under  the  deed  of 
1793,  is  there  a  right  under  the  deed  of  1771  to  adjudge  the  hcere^ 
ditas  against  the  heir  ?  If  such  a  right  would  not  exist  under  the 
deed  of  1771 9  under  what  pretence  does  that  deed  exist  to  bar  the 
right  of  the  heir.^ 

*^  Whatever  I  might  have  been  disposed  to  decide  in  such  a  case 


92  CASES  ON  APPEAL  FROM  SCOTLAND. 

1806.        as  that  of  Rowan  against  Alexander  in  177^9 1  should  be  one  of  the 

last  men  in  the  world,  in  1806,  to  disturb  that  decided  case,  in  so  far 

CBAUFURD,&c,^  it  applies  to  a  case  of  implied  revocation. 

coDTTs.  '*  ^^  appears,  from  what  was  said  by  Lord  Loughborough,  that 

these  noble  Lords  inclined  to  consider  this  as  a  case  of  fraud  on  the 
law  of  deathbed.  My  view  of  it  is  different,  that  this  is  not  a  case 
of  fraud,  and  that  the  appellants'  case  cannot  be  made  out  on  that 
ground. 

(His  Lordship  afterwards  briefly  stated  the  case  of  Hearle  v, 
Greenbank,  3  Atkyn*s,  p.  695,  mentioned  in  the  note  of  Lord  Lough- 
borough's speech.) 

'^  That  noble  Lord  concluded  with  saying,  that  he  was  afraid  a 
reversal  of  the  judgment  of  the  Court,  then  under  consideratioD, 
might  trench  upon  the  system  established  with  regard  to  those  trust 
bonds  to  which  I  have  alluded,  and  therefore  he  thought  it  better  to 
send  it  back  to  be  reconsidered.  He  added,  that  Lord  Thurlow  and 
himself  were  of  opinion,  that  it  might  be  proper,  to  prevent  all  ques- 
tion upon  these  trust  bonds,  by  an  act  of  Parliament  declaratory  of 
the  law. 

"  It  appears  to  me  that  this  case  may  be  decided  without  touching 
any  of  these  trust  bonds. 

^'  The  cause  was  accordingly  remitted  to  the  Court  of  Session, 
where  it  underwent  the  most  painful  and  minute  reconsideration.  I 
think  I  never  saw  a  more  honourable  specimen  of  judicial  ability 
than  occurred  in  the  discussion  of  this  casOj  when  they  formed  the 
opinion  on  which  this  second  appeal  arises. 

'^  They  reconsidered  this  case  in  all  the  points  of  view  in  which  it 
had  been  taken  up ;  in  regard  to  the  alleged  fraud  upon  the  law  of 
deathbed  ;  the  whole  principle  of  that  law,  and  the  particular  facts 
and  circumstances  of  the  case.  They  at  length  narrowed  the  case 
very  much  from  what  had  formerly  been  discussed,  and  put  it  upon 
what,  I  think,  is  its  true  merits,  the  effect  of  the  second  deed  upon 
the  first,  through  the  clause  of  revocation. 

*'  They  agree  that  if  the  deed  of  1771  was  cancelled,  or  wholly 
revoked,  by  executing  another  instrument,  if  the  right  of  the  heir 
was  let  in  pro  brevissimo  iniervallo,  that  the  deed  on  deathbed  would 
operate  nothing. 

"  A  narrow  majority  of  the  Court  held,  that  under  the  deed  of 
1793  the  deed  of  1771  was  not  revoked  absolutely,  but  under  a 
qualification ;  and  they  therefore  held,  that  if  the  deathbed  deed  of 
1793  was  challenged  by  the  heir  (for  a  deathbed  deed  is  not  in  any 
view  a  nullity,  but  only  liable  to  effectual  challenge  by  the  heir),  the 
disponee  under  it  might  found  on  the  prior  deed  in  1771>  a°d  ^^^^ 
with  effect  that  the  heir  had  no  interest  to  challenge  the  latter  deed; 
that,  if  it  was  set  aside,  Sir  j^bert  Craufurd  would  have,  as  we 
should  say  in  this  country,  a  right  to  the  estate,  or  as  they  would 
say  in  Scotland,  would  have  a  personal  right  of  action  to  obtain  the 
estate. 
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^  The  new  question  in  this  case  therefore,  is,  whether  or  not,  in  a         1806. 
reduction  hrought  hj  the  heir  of  the  deathhed  deed  of  1793,  her 


claims  could  be  repelled  bj  anj  thing  the  disponee  under  it  couldcRAnFORD,&c, 
urge  upon  the  deed  of  1771,  as  at  the  death  of  the  granter  ?     If  he      ^qo^ts. 
could  so  repel  the  claims  of  the  heir,  he  must  prevail  in  the  action ;  if 
he  could  not,  then  the  present  appeal  would  be  well  founded. 

**  This  question  will  still  necessarilj  lead  me  into  a  discussion  of 
some  length ;  and  I  wish  to  reserre  this  till  Tuesday,  when  I  shall 
state  my  final  opinion  upon  this  case.  If  I  be  in  an  error  thereon, 
I  must  saj  that  it  is  conformable  to  the  first  views  I  have  formed  of 
the  case,  and  that,  with  all  the  light  since  thrown  upon  it,  my 
opinion  has  never  varied  with  regard  to  it." 

I2//i  March  1806,  case  resumed, 

(After  reverting  to  the  opinion  delivered  in  part  by  him  on  a  for- 
mer day,) 

Lord  Eldox  said, 

^'  The  questions  in  this  case  were  anxiously  discussed  and  con- 
sidered both  before  and  after  it  was  remitted  to  the  Court  below  by 
noble  Lords,  some  of  whom  are  now  no  more.  One  of  these  noble 
Lords  (Rosslyn)  entertained  but  one  unqualified  opinion  upon  the 
subject  throughout.  He  held,  that  the  settlement  1793  was  a  fraud 
upon  the  law  of  deathbed,  and  that  deed  was  an  unqualified  revo- 
cation of  the  deed  executed  in  1771-  His  Lordship  therefore  ob- 
served in  strong,  although  not  in  legally  accurate  language,  that  it  was 
impossible  to  splice  two  nullities,  in  order  to  make  one  effectual  deed 
of  disposition.  This  expression  was  not  technically  correct,  inas- 
much as  the  term  nullity  could  not  be  applied  with  strict  precision 
to  the  deathbed  deed,  because  it  was,  prima  facie,  a  good  deed,  and 
was  alone  reducible  by  the  heir,  who  was  alioqui  successurus.  But 
his  Lordship^s  meaning  was  this,  that  the  first  deed  being  revoked, 
was  an  absolute  nullity,  and  as  the  deathbed  deed  could  not  knit 
itself  upon  the  first,  it  was  a  nullity  likewise  in  the  popular  sense  of 
the  word,  as  it  could  convey  nothing. 

*^  Such  were  the  sentiments  of  the  noble  Lord^  and  which  coin- 
dded  with  those  of  several  judges  in  the  Court  below,  and  were 
supported  there  by  very  strong  arguments. 

'*  Another  noble  Lord,  who  is  also  now  no  more,  (Lord  Alvan- 
ley),  seemed  to  regard  the  question  in  another  view.  So  far  as  I 
could  collect  his  sentiments,  he  did  not  consider  the  deathbed  deed 
as  an  evasion  of  the  law  of  deathbed,  nor  the  liege  pouslie  deed  as 
altogether  revoked  by  it ;  but  his  Lordship  seemed  to  be  of  opinion 
that  the  first  deed  was  to  be  considered  as  in  existence  to  a  certain 
effect,  and  he  thought  that  we  should  look  at  the  effect  of  the  two 
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1806.        instruments  taken  together,  and  constnie  them,  so  as  that  a  disposition, 
which  the  disponer  had  a  clear  power  to  make,  might  be  supported. 


cBADFURD,&o.and  that  the  manner  in  which  he  did  so  was  to  be  regarded  as  mat- 


V, 


cooTTs       ^^^  ^^  form,  and  not  of  substance. 

*'  But  to  this  last  sentiment  I  never  can  agree.  I  entirely  con- 
curred with  the  noble  Lord,  whom  I  hare  mentioned,  that  matter  of 
form  in  conveyancing  is  matter  of  substance,  and  that  it  is  not  suffi- 
cient that  a  person  should  hare  power,  and  an  intention  to  dispose  of 
his  property,  but  that,  in  order  to  render  it  effectual,  he  must  execute 
it  kahili  modo,  or,  in  other  words,  he  must  execute  it  in  the  form, 
and  with  the  solemnities  prescribed  by  law  for  conveying  such  pro- 
perty. 

"  The  case  of  Rowan  v.  Alexander,  which  I  shall  have  occasion 
to  remark  upon  more  particularly  hereafter,  was  more  relied  upon 
in  the  argument  than  I  think  it  can  well  be.  It  was  relied  on  in 
that  case,  and  has  been  argued  here,  that  the  party  might  have  given 
the  value  of  the  estate  by  a  deathbed  deed ;  and  why,  therefore,  not 
give  the  substance  or  kind  itself?  But  this  is  not  so  by  the  law  of 
Scotland,  any  more  than  it  is  by  the  law  of  England.  By  the  law  of 
England,  a  will  executed  before  three  witnesses  is  necessary  to  con- 
vey land ;  and  if  land  is  so  conveyed,  it  may  be  afterwards  charged 
by  a  will  which  is  not  so  executed.  But^  it  by  no  means  follow^ 
that  because  the  total  value  of  the  estate  could  be  conveyed  in  the 
way  of  a  charge,  although  not  attested,  that  therefore  the  land  itself 
could  be  so  conveyed.  Your  Lordships  know  very  well,  that  even 
the  surplus  money  arising  from  the  sale  of  land,  cannot  pass  without 
a  will  attested  by  three  witnesses,  because  a  court  of  Equity  consi- 
ders that  as  land. 

^^  It  has  been  also  said,  that  if  a  person  means  to  revoke  an  in- 
strument, with  reference  to  a  particular  purpose,  if  that  purpose  is  not 
effected,  the  original  instrument  is  not  revoked. 

"  This  proposition  is,  to  a  certain  extent,  true  ;  and  it  is  to  be  un- 
derstood with  various  limitations  and  distinctions.  It  is  true,  that 
if  a  party  sits  down,  meaning  to  revoke  a  disposition  of  his  property, 
and  by  the  same  act,  or  as  it  is  called,  unico  contextu,  to  make  a  new 
one,  if  he  makes  the  revocation,  but  dies  before  he  has  completed 
his  new  disposition,  he  shall  not  be  held  to  have  revoked  his  former 
disposition,  because  his  revoking  it  was  but  part  of  his  purpose,  and 
his  act  was  incomplete. 

'<  But  if  he  completed  his  purpose  by  a  new  disposition,  the  first 
is  revoked,  however  inadequate  such  new  disposition  may  be  to  con- 
vey his  property.  Thus  if,  having  made  a  will  of  land,  I  afterwards 
make  another,  in  which  I  revoke  it,  and  give  my  land  to  a  monk  or 
an  alien,  the  revocation  is  good,  although  the  devise  is  void,  because 
the  purpose  was  complete,  so  far  as  it  was  in  my  power  to  complete 
it.    In  the  present  case,  the  purpose  of  the  party  to  dispone  his 


CASES  ON  APPEAL  FROM  SCOTLAND.  96 

lands  anew  was  complete,  which  decides  the  case  with  reference  to       igOG. 
this  argument. 


"  A  good  deal  has  heen  said  on  the  doctrine  of  approbate  and  re-  craufurd,&c. 
probate,  and  that  it  barred  the  heir  from  claiming  in  this  case.    I  ^' 

hare  made  a  good  deal  of  inquiry  into  the  grounds  of  the  decision, 
to  see  if  it  went  upon  that  ground,  and  if  so,  how  it  could  be  main- 
tained upon  it. 

^  I  think  this  is  not  a  case  where  the  doctrine  of  approbate  and 
reprobate  will  apply.  The  heir  does  not  claim  under  the  deathbed 
deed.  The  heir  says,  *  Your  deed  does  not  give  you  a  title  unless 
you  can  show  me  a  deed  executed  in  liege  poustie,  existing  at  tbe 
death  of  the  granter.  If  there  be  no  such  deed,  the  deed  exe- 
cuted on  deathbed  is  gone. 

**  The  question  is^  Is  there  enough  contained  in  the  deathbed  deed 
to  prore  that  no  Uege  pouslie  deed  existed  at  the  death  of  the  granter  ? 
And  I  shall  here  detail  the  principles  on  which  my  opinion  is 
founded. 

^^  In  Tarious  cases,  which  I  need  not  at  present  specially  mention, 
ihis  deathbed  has  been  held  to  be  good.  The  law  of  deathbed  has 
been  so  fax  altered,  that  a  person  may,  by  certain  modes,  give  away 
his  estate  by  a  deed  on  deathbed.  Upon  this  point,  as  well  as  upon 
the  practice  which  has  prevailed  with  regard  to  trust  bonds,  we  can- 
not shake  the  cases  without  great  danger  to  private  property.  In  our 
own  law,  we  hare  instances  also  of  a  similar  kind,  in  the  practice  with 
regard  to  the  barring  of  estates  tail,  and  the  making  of  conveyances 
to  enable  a  person  to  give  legacies  without  regard  to  the  statute  of 
frauds. 

**  If,  by  inveterate  usage  and  practice,  you  find  men's  titles 
standing,  in  a  certain  way,  you  will  support  them  to  the  extent  of 
the  usage ;  but  it  is  very  different  to  say  that  you  should  carry  them 
beyond  it. 

^  It  is  admitted,  that  if  a  valid  liege  poustie  deed  existed  at  the 
death  of  the  granter,  the  deathbed  deed  would  also  be  good.  It  is 
to  be  observed,  however,  that  this  liege  poustie  deed  must  be  in  fa- 
vour of  a  stranger,  and  not  in  favour  of  the  heir  alioqui  successurus, 
A  deed  in  his  favour  would  be  held  to  be  an  evasion  of  the  law,  and 
not  effectual. 

**  This  is  obvious  in  principle,  the  stranger  disponee  is  bound  to 
hold  good  any  power  reserved  against  him  ;  if  such  power  be  duly 
executed,  he  cannot  complain.  This  seems  also  to  have  been  ad- 
mitted by  all  the  judges,  except  those  who  decided  against  Mr. 
Coatts,  on  the  ground  of  its  being  an  evasion  of  the  law. 

'^  It  is  clear  that  Colonel  Craufurd  meant  to  give  the  estate  to  Mr. 
Coutts ;  his  power  of  doing  so  is  also  clear.  In  treating  this  matter, 
I  deem  it  better  to  go  upon  the  dry  points  of  law,  than  to  consider  if 
it  was  more  fit  in  Colonel  Craufurd  to  prefer  the  nearest  branch  of 
«n  ancient  fiunily,  or  to  give  his  estate  to  that  deserving  gentleman, 
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1806.       Mr.  Coutts.     The  intention  and  power  of  the  testator  are  both  ad- 
mitted. 


CRAUFURD,  &C.  a  ^he  onlj  question  is,  Has  he  executed  that  intention  bj  effectual 
coDTTs.  means  ?  It  is  admitted  on  all  hands,  that  Colonel  Craufurd  might  haTe 
charged  the  estate  vested  in  the  granter  of  the  liege  poustie  deed  to 
its  full  value  in  favour  of  Mr.  Coutts  ;  or  he  might  have  directed  him 
to  convey  that  estate  to  Mr.  Coutts.  Both  go  to  this,  that  the  testator, 
in  doing  so,  goes  in  affirmance  of  the  estate  vested  by  the  liege  pous- 
tie deed,  for  the  person  to  take  by  the  deathbed  deed  could  not  call 
upon  the  disponee  under  the  former  deed,  to  denude,  unless  the 
estate  was  vested  in  hira.  The  author  of  the  deathbed  deed,  in  such 
a  case,  though  far  from  revoking,  asserts  the  validity  of  the  li(ge 
poustie  deed. 

**'  Such  cases  are  not  authorities  for  the  present  decision,  unless 
you  could  say  that  Sir  Robert  Craufurd  had  some  estate  under  the 
deed  of  1771»  of  which  he  could  denude  himself  in  Mr.  Coutts'  fa- 
vour, or  which  Mr.  Coutts  could  have  adjudged.  But  it  is  impossible 
to  say  that  he  had  such  estate  of  which  he  could  denude  himself,  or 
which  could  be  adjudged,  if  it  can  be  made  out  on  the  construction 
of  the  deathbed  deed  that  such  estate  did  not  remain  in  him. 

"  Your  Lordships  know  that  in  Scotland  the  maxim  of  moriuus 
sasit  vivnm  does  not  obtain  as  it  does  in  this  country.  A  proceed- 
ing in  that  country  to  take  up  the  hmrediias  jacens  is  rather  against 
the  estate  than  the  person ;  the  right  can  be  made  effectual  directly 
upon  the  estate,  if  constituted  by  a  deed  containing  procuratory  and 
precept  by  an  adjudication  in  implement.  I  say  this,  to  prevent  any 
misunderstanding  of  the  language  which  I  use. 

^'  Another  case  was  put :  it  was  stated  that  the  testator  might 
have  rendered  the  deathbed  deed  valid  by  a  clause  in  it  that  he 
meant  the  deed  of  1771  to  subsist,  if  the  deathbed  deed  was  found  to 
be  ineffectual.  I  do  not  mean  to  deny  this-  He  would  then  have 
said,  if  my  deathbed  deed  is  not  good,  or  if  the  disponee  under  it 
would  not  or  could  not  take,  from  popery  or  other  cause,  then  the 
disponee  under  the  deed  of  1 771  might  have  said  to  the  heir  alioqui 
successuriis,  '  the  estate  is  mine.'  And  he  might  have  proceeded  to 
connect  himself  with  it  by  his  procuratory  and  precept  ;  or  if  none 
bad  been  contained  in  his  deed,  by  adjudications  as  before  mentioned. 

"  In  that  case,  this  would  be  the  express  meaning  of  the  testator: 
'  I  keep  alive  the  former  deed  for  all  those  purposes,  to  enable  the 
'  disponee  in  the  deathbed  deed,  to  say  to  the  heir,  that  he  has  no 
^  interest  to  impugn  the  deathbed  deed.' 

*'  When  I  considered  the  cases  of  implied  revocation,  (and  I  have 
never  considered  any  question  more  deeply  than  the  present,)  I  am 
free  to  say,  that  I  never  could  have  assented  to  affirm  the  case  of 
Rowan  t'.  Alexander,  if  brought  before  me  by  appeal  at  the  time  it 
was  pronounced.  Lord  Rosslyn  stated,  when  this  cause  was  first 
here,  that  he  could  not  give  his  assent  to  that  case.     But  there  is  a 
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mighty  difference  between  what  might  hare  been  fit  and  proper  to        1806. 

be  done  when  that  case  was  recent,  and  what  roay  now  at  this  day    

be  fit  and  proper  thereon.    No  man  can  say  that  many  titles  may  craitfuru,  &c« 
not  rest  on  the  principle  of  that  case  of  Rowan  v.  Alexander,  and, 
were  we  to  tonch  that  case,  we  might  shake  securities,  in  the  yalidity 
of  which  there  had  been  great  confidence  for  many  years. 

^  I  allude  to  the  trust  bonds,  which  had  been  devised  and  approv- 
ed by  the  most  eminent  persons  on  the  bench  in  Scotland. 

"^  In  that  case  of  Rowan  against  Alexander,  a  false  principle  was 
laid  down  on  the  bench,  that,  because  the  testator  could  have  validly 
given  the  value  of  his  estate  in  money*  therefore  the  disposition  of  it 
was  good.  It  was  said,  in  that  case,  that  there  was  no  express  revo* 
cation ;  but  it  is  difficult  to  percdve  what  could  be  a  more  express 
levocadon  than  ^ving  the  estate  wholly  to  another. 

**  That  case  must  now  be  held  to  stand  upon  this  principle,  that 
the  testator  did  not  mean  the  former  deed  to  be  revoked,  unless  the 
second  deed  was  found  to  be  good  ;  and,  expressing  nothing  as  to  a 
revocation  of  the  former  deed,  he  must  be  held  to  have  meant  in  efiect 
that  both  should  stand  to  accomplish  the  purpose  he  wanted,  of  giv- 
ing the  estate  to  the  disponee  in  the  last  deed.  This  would  apply 
also  to  the  case  of  the  disponee  under  the  second  deed  being  unwill- 
ing to  take,  or  incapable  of  taking. 

^'  But  the  same  principle  will  not  apply  to  a  case  of  express  revo- 
cation.    This  is  the  first  instance  where  the  principle  has  been  so 
applied.     It  is  unnecessary  to  enter  into  the  cases  of  Birkmire,  &c.  pinlav  v. 
which  are  different  from  the  present,  in  the  revocations  being  by  dif-  Birkmire,  29 

ferent  instruments.  ij^y  ^  ^"2;  ^^ 

iM-r    ^x.  i.  X  *!.  1    ^  Mor.  p.  3188. 

^  In  the  present  case,  as  appears  to  me^  there  are  only  two  ques- 
tions ;  1st.  Is  the  disposition  of  1771  revoked  entirely  ?  2d.  Is  it 
revoked  ad  hunc  effecluniy  or  ad  omnes  effeciost  quoad  this  species  of 
question  ? 

*^  The  cases  of  express  revocation  prove,  and  the  decision  in  this 
action  with  regard  to  the  estate  of  Monkland,  is  the  strongest  of  them 
all,  that  if  the  heir  is  let  in  pro  brevissimo  intervallo,  the  intention, 
or  power  of  the  granter  signifies  nothing,  though  he  had  half  a  dozen 
waysof  giving  away  his  estate  upon  deathbed,  it  signifies  nothing, 
if  this  be  not  done  habili  modo.  The  cases  of  the  destruction  of  the 
Uege  pousiie  deed,  though  cancelled  only  to  execute  another  deed  ; 
or  the  revocation  by  an  instrument,  when  a  new  deed  was  next  mo- 
ment executed,  clearly  show  this,  that  what  may  be  done  validly  in 
one  mode  cannot  be  so  in  any  mode. 

^'  In  the  case  of  Monkland,  the  Court  seems  to  have  had  consider- 
able difficulty  with  their  own  decision ;  more  indeed  than  I  feel 
with  regard  to  it.  The  disposition  of  Monkland  was  by  a  different 
deed  from  that  of  Craufurdland.  The  former  disposition  of  Monk- 
land  was  revoked,  that  Colonel  Craufurd  might  dispose  of  it  by  a 
sale ;  and»  on  same  date,  he  executed  a  disposition  to  Mr.  Coutts, 
VOL.  V.  H 
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1806.        by  such  mode  of  sale ;  but,  before  completing  tbis  purpose,  Colond 
Craufurd  died.    We  see  here  strongly  that  the  power  to  give  away 


caADFuaD,&c.  in  certain  modes,  and  the  intention,  are  nothing.  The  Court,  in 
couTTs  their  judgment,  declared  that  it  was  the  testator's  purpose  to  gire  to 
Mr.  Coutts,  but  they  found  (in  terms  too  general  to  reconcile  that 
decision  with  the  decision  with  regard  to  Craufurdland)  that  the 
deed  of  1793  had  revoked  the  deed  of  1771^  and  therefore  they 
give  the  estate  to  the  heir. 

^'  It  is  clear,  in  this  country,  where  an  estate  can  only  be  devised 

by  a  will,  executed  in  the  presence  of  three  witnesses,  that  in  saeh 

will  a  person  cannot  reserve  power  to  make  a  valid  devise  of  his 

estate  by  will  before  fewer  witnesses.    All  the  doctrines  connected 

Haberghamv.  with  this  were  much  canvassed  in  the  case  of  Habergham  against 

Vincent,  1793,  Vincent.    A  person  in  this  country  cannot,  by  the  medium  of  a  will 

Oh.  Ca.  355  •  ^'  deed,  reserve  to  himself  powers  contrary  to  law. 

S.  C.  2Vesey,     ^*  In  Scotland,  no  man  could  make  a  valid  liege  poustie  deed  in 

Jim.  204.        ^jjjg  £^,j^  .  i  Know  all  men  by  these  presents,  that  I  do  hereby  re- 

*  serve  a  power  to  dispose  of  my  estate,  at  any  time  of  my  life,  d 

'  eiiam  in  ariiculo  mortis*     And  if  this  liege  poustie  deed  is  itself  to 

have  any  effect  at  all,  it  must  be  some  actual  deed  of  disposition,  ex* 

isting  at  the  death  of  the  granter. 

^^  Put  the  case  that  Mr.  Coutts  had  repudiated  the  disposition  in  bis 
favour,  contained  in  the  deed  of  1793,  could  the  heir  under  the  deed 
of  1771  have  made  use  of  his  procuratory  and  precept  to  attach  him- 
self to  the  haeredilasjacens  ?  or  if  there  had  been  none  such,  could  he 
have  used  an  adjudication  in  implement  against  the  estate  ?  This 
question  depends  upon  the  fact,  whether  the  deed  of  1771  ^a*  ^ 
voked  by  the  deed  of  1793  or  not.  If  the  testator  left  the  deed  of 
1771  ^  subsisting  deed,  the  disponee  under  the  deathbed  deed  might 
make  use  of  that  shield  to  protect  himself  against  the  heir-at-law. 
In  order  to  find  that  this  case  can  be  ruled  by  the  decision  in  Rowan 
against  Alexander,  you  must  find  the  direct  contrary  of  what  the  tes- 
tator has  expressed  in  the  present  case." 

"  The  deed  of  1771  ^as  a  deed  standing  by  itself,  containing  a 
procuratory  and  precept,  and  all  the  usual  clauses  of  style.  Let  us  see 
what  the  testator  does  or  says  vnth  regard  to  this  deed ;  does  he  say 
that  the  deed  of  1771  shall  stand  if  the  deed  of  1793  is  found  not  to 
be  good?  does  he  substitute  Mr.  Coutts  in  the  room  of  the  disponee 
under  the  deed  of  1771  ?  He  does  no  such  thing.  The  dispositive 
part  of  the  deed  of  1771*  the  procuratory  and  precept,  are  all  revoked, 
an.l  the  deed  of  1793  is  made  a  complete  disposition,  standing 
solely  by  itself,  containing  a  new  procuratory  and  precept,  and  other 
usual  clauses.  It  also  contains  the  clause  upon  which  this  whole 
question  turns.  (Here  his  Lordship  read  the  clause  of  revocation.) 
*'  The  question  of  construction,  as  to  what  the  testator  has  said, 
arises  upon  this : — He  says,  I  do  not  intend  that  the  disponee  in  the 
deed  of  1771  shall  take,  nor  that  the  deed  of  I77I  shaU  be  kept 
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aKte,  and  that  tbe  disponee  therein  shall  denude  in  favour  of  Mr.       1800. 
Coatts  ;  bat  I  do  expressly  revoke  that  deed,  so  far  as  conceived  in 


favonr  of  the  persons  to  whom  it  is  granted,  and  I  keep  it  alive  only  caAUFijaD,8cc. 
with  regard  to  the  powers  to  alter,  innovate,  and  revoke,  therein  con-      coutm. 
tained,  thereby  reducing  the  deed  to  nothing  but  one  containing  a 
power  to  alter  and  revoke. 

"  I  never,  in  this  case,  could  bring  my  mind  to  any  other  opinion, 
than  that  the  deed  of  1793  reduced  the  deed  of  1771  to  a  conveyance 
in  favour  of  the  heir  aUoqui  successurus  :  because,  if  the  intermediate 
disposition  was  destroyed,  the  right  of  the  heir  to  claim  the  estate  was 
agua  set  up.  Any  other  opinion  goes  to  make  the  deed  of  1793 
good  by  itself,  which  is  illegal  and  impossible. 

"  I  put  another  question  to  myself,  which  I  hope  will  free  me  from 
any  charge  of  mistaking  the  law.  I  cannot  conceive  that  the  deed 
of  1793  would  do,  whether  it  contained  an  express  or  implied  revo- 
cation of  the  former  deed,  unless  I  were  able  to  say,  that  if  Mr. 
Coatts  could  not  or  would  not  take,  some  right  to  take  up  the  has  re- 
diiasjacens  under  the  deed  of  1771  would  still  remain.  Now  such 
light  could  not  remain  under  the  deed  of  1771>  because  the  revoca- 
tion goes  to  everything  but  what  is  therein  excepted.  How  could  a 
personal  right  of  action  be  made  out  in  the  disponee  under  the  deed 
of  1771 9  AS  the  deed  of  1793  absolutely  revokes  that  deed,  so  far  as 
cont^ning  any  disposition  ? 

"  The  case  turns  entirely  on  ,the  true  construction  of  this  part  of 
this  instrument ;  it  destroys  all  right  granted  under  the  former  deed, 
without  which,  the  reserved  powers  to  alter  were  vain. 

**  In  the  opinion  which  I  have  formed,  I  have  the  misfortune  to 
differ  from  many  persons  in  the  Court  of  Session,  of  whom  I  am 
bound  to  say,  that  if  I  have  been  of  any  use  in  matters  of  Scotch 
law,  I  owe  it  to  them ;  but  I  have  also  the  satisfaction  to  agree  with 
many  others  in  that  Court,  and  with  some  who  heard  the  case  argued 
in  this  House. 

"  I  repeat,  that  this  is  a  question  of  construction  only,  and  that  all 
apprehension  may  be  dismissed  of  its  touching  any  title  to  estates,  or 
any  other  decided  case ;  the  present  case  turning  upon  another  point, 
Bod  neither  upon  any  general  or  special  construction  of  the  law*  I  shall 
defer  giving  in  the  judgment  which  I  mean  to  move  in  this  case  till 
to-morrow,  contenting  myself  at  present  with  stating  this  conclusion, 
that  the  heir  alioqui  successurus  has  both  a  title  and  an  interest  in 
this  case." 

Next  day  his  Lordship  moved  the  following  judgment : — 
The  Lords  find,  that  in  this  case,  the  question,  Whether 
the  heir  hath  a  title  and  interest  to  challenge  the  deed 
of  1793,  as  made  upon  deathbed,  depends  upon  the 
particular  nature  and  effect  of  the  deed  1793,  regard 
being  had  to  tbe  particular  terms  of  the,  deed,  as  ez- 
preaaing  tha  aame  to  be  a  revoealtion^-and  recalliug  of 
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1806.  all  former  dispositionB  ;  and  find  that  the  deed  1771| 

""""■"■""  though   executed   in    liege  poustie^  ought  not  to  be 

^"^^rf  ^'  ^*         considered  as  being,  at  the  death  of  Colonel  Craufard, 
C0UTT8.  such  a  subsisting  valid  instrument  or  disposition,  exe- 

cuted in  liege  poustiey  as  that  thereby  the  interest  of 
the  heir  to  challenge  the  deed  of  1793  as  to  the  lands 
by  the  same  deed  disponed  to  the  defender  Thomas 
Coutts,  should  be  deemed  to  be  barred,  inasmuch  as 
the  latter  deed  contains,  in  terms  of  the  most  express 
revocation  of  all  former  dispositions,  assignations,  or 
other  deeds  of  a  testamentary  nature,  formerly  made 
and  granted  to  whatever  person  or  persons  preced- 
ing  the  date  thereof^  and  particularly  the  deed 
granted  in  the  year  I77I9  and  contains  the  most  ex- 
press declaration  in  terms,  that  such  deeds  are  to  be 
void  and  null,  so  far  as  they  are  conceived  in  favour  of 
the  persons  to  whom  they  are  granted  ;  and  also  find, 
that  although  the  deed  of  1793  contains  a  declaratioa 
that  the  former  deeds  should  be  valid  and  sufficient  to 
the  extent  of  the  powers  therein  reserved,  to  revoke, 
alter,  or  innovate  the  same,  to  the  effect  only  of  making 
the  deed  of  1793  effectual  in  favour  of  the  said  Thomas 
Coutts,  such  declaration  ought  not  to  be  taken  as  the 
ground  of  an  implication,  rendering  such  former  deeds 
valid  or  effectual  beyond  the  extent  in  which  they  are 
in  express  terms  declared  to  be  made  the  ground 
of  a  construction,  whereby  such  former  deeds  should  be 
held  to  be  valid  or  sufficient,  in  any  respect  in  which 
they  are,  by  the  same  deed,  in  express  terms,  declared 
to  be  null  and  void ;  and  iiod,  that  although  such  de- 
claration was  made  in  the  deed  of  1793,  asserting  the 
validity  of  the  former  deeds  to  the  extent  of  such 
powers,  all  the  dispositions  in  the  former  deeds  having 
been  revoked  in  express  terms,  there  did  not,  according 
to  the  true  effect  of  all  the  deeds  taken  together  at  the 
death  of  Colonel  Craufurd,  under  any  part  of  the  for- 
mer dispositions,  so  expressly  declared  to  be  null  and 
void,  exist  in  any  persons  named  in  such  former  deeds, 
any  personal  or  other  right  in  the  lands  by  the  deed  of 
1793,  disponed  to  the  defender,  secure  against  the 
challenge  of  the  heir  ex  capite  lectin  on  which  the  dis* 
ponce  in  lecto  under  the  deed  of  1793  could  be  entitled 
to  found,  as  his  defence,  against  the  reduction  of  the 
deed  made  in  lecto.  And  find,  that  as  the  deeds  in  this 
:  C96e  are  conceived  aa  to  the  terms  thereof,  the  disponee 
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under  the  deed  1793  cannot  be  considered  as  having  1806 
title  or  right,  under  the  former  dispositionj  as  if  they  — — 
had  been  named  therein,  or  otherwise  under  the  eifcct  ^^^m 
thereof;  and  find,  likewise,  that  the  heir  is  not  exclud- 
ed, in  this  case,  from  challenging  the  deed  1793  ex 
eapite  lectin  and  at  sametime  founding  thereon  as  re- 
voking the  former  dispositions.  And  it  is  therefore  or- 
dered and  adjudged  that  the  interlocutors  complained 
of,  80  far  as  they  are  inconsistent  with  these  findings, 
be  reversed.  And  it  is  further  ordered  that  the  cause 
be  remitted  to  the  Court  of  Session  to  do  therein  as 
shall  be  meet. 

For  Appellants,  B.  Dundas,  Ad.  Holland,  Robert  Craigie* 
For  Respondents,  Wm.  Adam^  Wm.  Robertson. 


(Mor.  App.  L  «  Writ "  No.  3.) 

JounHowib,  ...  Appellant; 

James  Merrt,  ...  Respondent. 

House  of  Lords,  17th  March  1806. 

Deathbed— Deed — ^VmATioN  in  Essentialibus — Parole. — (I.) 
A  deed  was  challenged  on  the  ground  of  deathbed  and  incapadty, 
by  a  party  not  the  heir-at-law^  but  by  one  to  whom  the  same  subject 
had  been  disponed  by  aprerious  deed.  Held  him  entitled  tochallenge 
on  deathbed.  (2.)  This  deed,  in  order  to  get  over  the  objection 
of  deathbed,  had  been  yitiated  and  altered  in  its  date,  and  a  proof 
being  allowed,  held  that  the  deed  challenged  being  vitiated,  and  its 
date  false,  was  null  and  void.  (3.)  Observed  that  the  want  of  the 
date  here  could  not  be  supplied  by  parole,  and  still  less  the  vitiation 
of  a  date. 

John  Howie,  proprietor  of  certain  lands,  resolving  to 
convey  these  to  the  appellant  and  respondent  in  two 
moieties,  executed  a  disposition  in  1777  in  favour  of  each : 
Bat  thereafter,  and  by  a  disposition  of  this  date,  he  convej"  Jan.  6,  1785. 
ed  the  whole  two  moieties  to  the  appellant,  without  revok- 
ing or  taking  any  notice  of  the  former  disposition.  He 
died  two  days  thereafter,  whereupon  the  appellant  took 
possession  of  his  estate. 

Action  of  reduction  was  brought  by  the  respondent,  in  so 
fiur  as  concerned  the  one  half  of  the  lands  conveyed  to  him 
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1806.       bj  the  disposition  1777,  to  set  aside  the  latter  disposition 

of  6th  January  1785,  on  the  ground,  Ist,  That  the  dispori- 

"^J^"       tion  which  was  originally  dated  6th  Jan.  1785,  was  null 
XBBBT.      and  void,  as  being  vitiated  in  eaaentialibus^  the  date  of  the 
same  having  been  fraudulently  changed  after  the  death  of 
the  deceased,  from  6th  January  1785  to  6th  November  1784, 
in  order  to  exempt  it  from  challenge  on  the  head  of  death- 
bed and  incapacity ;  and,  2d,  That  the  deed  was  executed 
on  deathbed,  and  while  the  deceased  was  incapable  of 
judging  of  its  nature  and  import. 
Feb.  6  and  7,      After  %  proof,  the  Lords,  of  this  date,  "  Sustain  the  rea- 
1801.  «  sons  of  reduction,  and  reduce,  improve,  decern,  and  de- 

**  clare,  in  terms  of  the  conclusions  of  the  libel :  Find  the 
"  pursuer  (respondent)  entitled  to  expenses,"*  &c.    On  two 

Feb.  27,  and  reclaiming  petitions  the  same  were  refused. 

May  15, 1801. 


Opinions  of  the  Judges : — 

Lord  President  Campbell  said, — **  The  testator  died  on  the  9di 
January.  The  parties  are  agreed  as  to  this.  The  deed  1777  re^- 
ed  no  delive^.  The  liferent  right  was  reserved.  It  contained  no 
power  to  revoke,  but,  being  deposited  in  the  hands  of  a  friend,  it 
might  have  been  called  back  and  destroyed,  or  defeated  during  the 
joint  lives  of  husband  and  wife,  and  by  their  joint  act,  but  not  after 
the  death  of  the  husband.  The  deed  1784  contains  no  claase  of  re- 
vocation, nor  any  reference  to  the  former  deed.  If  the  first  deed  ib 
not  sustained,  it  must  only  be  by  virtual  revocation,  and,  in  conse- 
quence of  sustaining  the  last,  and  holding  it  as  of  a  posterior  date,  aod 
executed  by  a  party  having  right  to  execute  it.  The  vitiation  of  the 
date  is,  in  my  opinion,  an  insuperable  objection.  But  I  am  not  dear 
that  he  was  in  a  condition  to  make  a  deed  on  6th  January,  for  the 
witnesses  clearly  refer  his  capacity  to  a  preceding  period. 

'^  The  title  is  made  up  on  one  half  of  the  subject,  under  the  fb^ 
mer  deed,  by  sasine  5th  September  1785.  Sasine  expede  by  William 
Dunn,  notary  public.  Sasine  taken  upon  the  challenged  deed  sot 
till  11th  Jan.  1790,  William  Nimmo,  notary  public.  The  widow 
was  still  alive.  If  there  was  only  one  settlement,  the  date  would  be 
less  material.  But  if  there  be  two,  it  is  essential.  Besides,  it  is  a 
check  against  forgery  and  false  evidence.  All  the  witnesses  here, 
except  Dunn,  are  swearing  upon  a  wrong  hypothesis,  and  Dunn  is  a 
stranger  to  the  testator.  Besides,  he  would  naturally  incline  to  sup- 
port the  deed.  I  think  the  want  of  the  date  here  cannot  be  supported 
by  parole  evidence,  and  still  less  the  vitiation  of  a  date.  The  legatees 
in  former  deeds  are  also  interested  parties ;  and  our  ncbili  officwm 
cannot  be  exerted  to  restore  this  party  against  his  own  fraud  in  vi- 
tiating the  date«    No  doubt,  the  word  sighty  is  not  vitiatedyand  this 


is  material ;  but  8till  a  partial  maau&cture  miut  faare  beea  for  a 
fravdolent  purpose,  and  if  we  cannot  restore  the  date  fully,  it  most 
be  held  as  a  null  date  altogether^  especially  where  the  time  is  ma- 
terial in  the  question  of  deathbed ;  or  it  is  made  a  question  whether 
the  maker  at  that  time  was  of  good  health,  or  of  sound  mind.  A 
holograph  deed  is  held  to  be  executed  at  the  last  moment  of  life. 
This  oannot  be  in  a  better  situation.  H<^ograph  deeds  oould  not, 
by  parole  evideoee,  be  brought  back  to  a  former  date,  e^.  in  a  ques- 
tion of  deathbed/* 

Lord  Hbrhand. — ^*  The  pursuer  has  made  out  his  case,  1.  Be- 
cause the  first  deed  was  delirered ;  and,  2.  Because  the  second  deed 
was  vitiated  in  the  testing  clausci  and  the  date  clearly  false." 
Lord  Justice  Clbrk. — ''  I  am  of  the  same  opinion.'* 
Lord  Mbadowbank.— '<  I  am  of  the  same  opinion.'' 
Lord  President  Campbell's  Session  Papers. 


V. 
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Against   these   interlocntors    the    present    appeal    was       \eo6, 
brought  to  the  House  of  Lords.  ....^ 

Pleaded  for  the  Appellant. — The  deed  in  question  could  nowis 
only  be  reduced  on  the  head  of  deathbed  by  the  heir-at* 
law ;  but  as  all  right  of  succession  in  the  beir-at-Iaw  was 
preyiously  excluded  by  a  special  deed  of  conveyance  of  the 
lands  in  question  to  strangers,  he  could  not  interfere ;  and 
those  strangers  cannot  avail  themselves  of  a  challenge  on 
deathbed*  which  is  peculiar  alone  to  the  heir.  The  re« 
spondent  has  no  title,  therefore,  to  maintain  the  present 
action.  The  deed  under  challenge  was  deliberately  execnt* 
edf  and  having  specially  conveyed  to  the  appellant  what 
was  conveyed  formerly  to  tfae'respoadentt  this  must  be  held 
as  an  implied  revocation  of  the  former  deed.  And  as  the 
heir-at-law  has  confirmed  the  last  deed,  the  respondent  can* 
not  be  heard  to  challenge.  Besides,  if  the  deed  was  vitiat- 
ed, it  was  done  by  the  respondent  and  not  the  appellant ; 
and  there  is  no  evidence  to  show  that  the  deed  does  not 
bear  its  true  date,  viz.  6th  Nov.  1784 ;  nor  that  the  grantor 
was  under  any  incapacity,  at  that  time,  far  less  that  the  deed 
is  reducible  on  the  head  of  deathbed. 

Pleaded/or  theRespandenL^—ThQ  respondent's  titleand  in- 
terest to  sue  this  action  is  placed  beyond  all  doubt  by  the  dis- 
position of  1777  conveying  to  him  the  one  halfof  the  property. 
This  deed  was  irrevocable  in  its  nature,  as  it  contained  war- 
ranty against  all  subsequent  deeds  of  the  grantor.  The 
deed  was  actually  delivered,  and  infeftment  taken  upon  it. 
But  even  supposing  the  deed  merely  testamentary,  and  re- 
vocable in  its  nature,  it  must  stand  good  until  revoked; 
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and  this  can  only  be  by  express  reyocation,  or  by  implied 
revocation,  neither  of  which  applies  to  the  present  case. 
The  proof  adduced  shows  that  the  deed  sought  to  be  re- 
duced had  at  one  time  a  different  date  from  that  which  it 
bears.  Ex  facie  it  appears  manifestly  erazed,  and  not  to  be 
the  true  date,  and  the  true  question  is,  Whether  a  deed 
yitiated  or  altered  with  a  fraudulent  intent,  after  execution, 
and  after  the  death  of  the  grantor,  can  be  set  up  as  the 
deed  of  that  person  ?  or  can  be  used  by  the  perpetrator  of 
the  fraud?  The  respondent  maintains  that,  in  the  face  of 
the  proof  adduced,  this  deed  has  been  yitiated,  and  altered 
in  its  date,  to  serye  a  fraudulent  purpose,  as  it  clearly  ap- 
pears from  the  eyidence  of  Dunn,  the  writer  of  the  deed, 
and  from  the  law  charges  in  his  books,  that  it  was  executed 
on  6th  Jan.  1785,  two  days  before  tho  grantor's  death. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  complained 
of  be,  and  the  same  are  hereby  affirmed. 

For  Appellant,  John  Hagarty  M,  Nolan. 
For  Respondent,  Ar.  Campbell^  James  Grahame,  Fra. 

Homer. 


John  Glassell  of  Long  Niddry, 
Earl  of  Wehybs, 


Appellant; 
Respondent. 


House  of  Lords,  22d  March  1806. 

Sale  op  Land^Boundaries — Plan — Parole.— In  a  judicial  sale 
of  land  by  lots,  the  articles  of  roup  gave  a  different  description  of 
the  boundaries  from  that  contained  in  the  plan  prepared  for  the 
sale,  and  which  marked  out  the  boundaries.  It  was  stated,  that 
the  judicial  proceedings  in  the  sale  specially  referred  to  the  plans 
of  the  estates.  Parole  proof  was  allowed,  in  which  the  surveyors 
were  examined,  though  it  was  contended  that  the  description  of  the 
boundaries,  as  contained  in  the  articles  of  roup,  could  not  be  af- 
fected  by  those  plans  and  such  proof :  Held  that  the  old  boundaiy, 
as  contained  in  the  tide  deeds^  and  these  plans,  was  the  march  be- 
tween the  parties. 

The  baronies  of  Long  Niddry  and  of  Seton,  along  with 
other  extensive  estates,  belonging  to  tho  York  Buildings 
Company,  were  sold  by  judicial  sale  in  lots,  particularly 
described  in  the  articles  of  sale,  in  the  year  1779. 

The  appellant  purchased  the  first  lot  of  Long  Niddry; 
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and  the  respondent  afterwards  acquired  the  first  and  second 
lots  of  Seton  ;  and  the  present  question  arose  between  the 
proprietors  of  Long  Niddry  and  lot  first  of  Seton,  which 
estates  marched  with  each  other,  as  to  what  was  the  boundary 
between  these  estates,  as  set  forth  and  described  in  their 
rights,  and  whether  the  one  had  encroached  on  the  property 
of  the  other. 

Id  the  judicial  sale  of  these  estates,  the  lands  in  question 
were  divided,  with  a  plan  of  the  boundaries  drawn  up  as  to 
each,  and  the  true  measurements  of  the  same  prepared. 
From  the  description  of  the  subjects  published  in  the  adver- 
tisements and  in  the  papers  distributed  at  the  sale,  it  was 
alleged,  that  the  stream  or  burn  called  Long  Niddry  Den- 
Burn  was  stated  to  be  the  boundary  or  march  between  the 
appellant's  lot  or  estate  of  Long  Niddry,  and  the  respond- 
ent's estate  of  Seton  (Lot  1st  of  Seton). 

Formerly  there  had  been  a  different  boundary  of  the  two 
estates,  having  different  landmarks,  and  giving  to  the  pro- 
prietor of  Seton  (Lot  Ist)  some  acres  or  two  on  the  Niddry 
side  of  the  burn.  But  the  appellant  alleged  that  the  pro- 
per rights  of  parties  must  be  regulated  by  the  articles  of 
sale ;  and  founded  on  these,  to  show,  from  the  description 
of  both  estates,  that  hid  property  was  encroached  on  by  the 
respondent,  and  that  the  proper  boundary  between  them 
was  the  Long  Niddry  Den-Bum,  conform  to  the  advertise- 
ment of  the  estate. 

By  the  articles  of  sale.  Long  Niddry  was  described  as 
follows :  "  The  first  lot  of  the  barony  of  Long  Niddry,  com- 
"  prehending  the  whole  town  of  Long  Niddry,  and  all  be- 
**  low  the  road  from  Seton  to  Haddington,  which  road 
"  makes  the  south  boundary  with  the  fourth  lot ;  the  Water 
'*  Gang,  and  the  vestige  of  an  old  dyke,  upon  the  west  side 
"  of  the  common,  and  line  northward,  till  its  junction  with 
**  Oossford  Burn,  divides  it  from  the  second  and  third  lots. 
"  Tho  sea  is  the  march  on  the  north,  from  Gossford  Burn  to 
"  the  barn  of  Long  Niddry  Den,  which  is  the  west  boun- 
"  dary."  Thus  the  burn  of  Long  Niddry  Den  was  the  boun- 
dary on  the  west.  All  on  the  east  of  the  burn  being  the  re- 
spondent's estate  of  Seton,  (Lot  1,)  *'  comprehending  Seton 
"  ruins,  with  the  gardens,  parks,  and  village,  the  mills  of 
*'  Seton,  and  mill-lands,  together  with  the  East  and  West 
*•  Mains,  extending  from  the  Den,  at  the  march  with  Long 
*•  Niddry  to  the  Fishergate  road;  which  den  and  road  form 
"  the  east  and  west  boundaries  of  this  lot ;  and  line  from  the 
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'*  direction  of  the  said  road  by  Maiden  Bridge,  through  the 
**  Links  to  the  sea,  which  makes  the  north  boundary.  The 
"  great  road  betwixt  Long  Niddry  and  Preston,  along  the 
"  dykes  of  St.  Germans  and  parks  of  Seton,  is  the  march  on 
"  the  south  ;  and  along  tho  said  road  till  its  junction  with 
**  the  road  at  Milldam,  leading  by  the  west  end  of  Seton  vil- 
''  lage,  and  eastward  to  Fishergate  as  above." 

The  respondent  claimed  several  acres  on  tho  west  side  of 
the  burn,  as  well  as  all  on  the  east  side,  on  the  ground  that 
the  appellant  had  caused  to  be  altered  the  original  channel 
of  th^  burn,  which  he  said  was  made  to  run  considerably 
westward  of  the  present  course  or  channel.  The  appellant, 
denying  this  fact,  contended  that  tho  burn  was  the  natural 
boundary  between  the  two  properties— that  though  his  own 
tenants,  in  ignorance  of  this,  had  allowed  the  tenants  of  the 
respondent  to  possess  beyond  the  burn,  and  on  the  Niddry 
side,  for  several  years,  yet  that  he  was  now  entitled  to  have 
this  declared  an  infringement  on  his  property. 

Mutual  declarators  having  been  brought  and  conjoin- 
ed,  the  Lord  Ordinary  allowed  a  proof  to  both  parties. 
Upon  considering  which,  tho  Lord  Ordinary,  adopting  the 
ancient  march  boundary,  pronounced  this  interlocutor: — 
July  4, 1800. "  Find,  that  the  line  shaded  red  on  the  plan,  which  runs  along 
"  the  bank  on  tho  east  of  the  Den-Burn,  from  the  St.  Ger- 
*'  mans  road^  north  to  the  letter  A,  and  from  thence  westward 
'^  to  another  letter  A,  at  the  old  bridge,  is  the  march  between 
*'  the  respective  properties  of  the  said  parties  in  that  quar- 
"  ter.  Find,  That  from  the  old  bridge,  northward  to  the 
•*  sea,  the  green  line  described  on  the  plan,  as  the  vestige  of 
"  the  old  road  and  burn,  and  tho  continuation  thereof, 
"  marked  with  the  letter  A,  is  the  march  in  that  part ;  and 
**  decern  and  declare  accordingly;  but  supersede  extract 
«*  till  the  third  sederunt  day  of  November  next."  On  re- 
claiming petition,  praying  for  the  examination  of  Crauford, 
a  land-surveyor,  whose  evidence  was  sought,  and  tlie  trans- 
mission of  a  deposition  emitted  by  Mr.  John  Homo,  also 
land-surveyor,  which  being  allowed,  the  Court  pronounced 
JaDe25, 1801."  this  interlocutor : — Find,  the  march  between  the  respec- 
"  tive  properties  of  the  said  parties  is,  as  delineated  on  the 
**  plan  of  said  lands,  made  out  by  John  Home,  land-surveyor^ 
'*  and  described  by  a  line  shaded  red  on  said  plan  along  their 
**  boundaries;  and  decern  and  declare  accordingly.  Refuse 
**  the  desire  of  the  petition  of  Mr.  Glassell ;  assoilzie  the 
**  Earl  of  Wemysa  from  this  process  of  declarator,  and  de- 
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''  eem.**    In  another  reclaiming  petition^  the  appellant  ar-       1806. 
gned,  that  the  interlocutors  proceeded  upon  a  new  and  ima- 
ginary lino  laid  down  in  a  plan,  and  not  on  the  boundary 
described  in  the  articles  of  sale,  as  being  the  only  boundary 
between  these  two  properties,  namely,  the  Long  Niddry 
Deu-Burn ;  and  this  being  a  competition  for  two  or  three 
acres  of  land  lying  upon  the  east  of  the  Den-Burn,  and  be- 
twixt that  burn  and  the  imaginary  line  shaded  red  on  the 
plan^  the  question  ought  to  be  decided  by  the  title-deeds  of 
the  parties.    By  the  articles  of  sale,  the  appellant's  pro- 
perty is  described  to  be  bounded  on  the  west  by  the  Den* 
BurUf  as  it  is  declared  that  the  "  sea  is  the  march  on  the 
*'  north,  from  Gossford  burn  to  the  burn  of  Long  Kiddry- 
"  Den,  which  is  the  western  boundary,"     If  then.  Long- 
Niddry  Den-Burn  be  the  boundary  to  his  estate  on  the  west, 
it  is  obvious  that  he  Is  proprietor  of  the  whole  lands  lying 
on  the  east  side  of  the  said  burn.     To  this  the  respondent 
answered,  that  the  plans  of  the  different  baronies,  and  of 
the  different  lots  under  sale,  had  been  prepared,  and  were 
repeatedly  referred  to,  in  the  judicial  proceedings  of  this 
sale ;  and  maintained,  from  these  plans,  it  appeared  that  a 
certain  red  line,  a  considerable  way  to  the  east  of  the  Den- 
bum,  was  the  boundary  betwixt  these  lots,  and  which  never 
at'  any  one  point  touched  that  burn ;   and,  therefore,  con- 
tended that  the  description  in  the  articles  of  sale  was  alto- 
gether in  mistake,  and  that  the  question  must  be  regulated 
by  these  plans,  since  the  language  made  use  of  in  the  articles 
of  sale  was  a  mere  translation  of  these  boundaries  from  the 
plans  of  the  different  lots  prepared  by  the  surveyor.     The 
Court,  reverting  to  their  former  judgment,  finding  that  the 
red  line  was  the  march  to  the  old  bridge,  and  that  the 
old  course  of  the  burn  and  the  Long  Niddry  road  was  the 
march  from  the  old  bridge  to  the  sea,  of  this  date,  pro-  Feb.  4.  1802. 
Bounced  this  interlocutor : — "  Find  that,  from  the  site  of  the 
'*  old  bridge  to  the  sea,  the  green  line  described  on  the 
"  plan  made  out  by  John  Ainslie  in  May  1800,  as  the  ves- 
"  tige  of  the  old  road  and   burn,  and  the  continuations 
'*  thereof,  marked  with  the  letter  A,  are  the  march  in  that 
"  part ;  and  decern  and  declare  accordingly,  and,  in  so  far, 
"alter  the  interlocutor  complained  of;  hnt^  quocid  ultrot 
"  adhere,  and  remit  to  the  Lord  Ordinary  to  proceed  ac- 
'« eordingly,  and  do  farther  in  the  cause  as  he  shall  see 
"  proper.'' 
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Against  these  interlocutors  the  present  appeal  was 
brought  to  the  House  of  Lords. 

Pleaded  for  the  Appellant. — This  being  a  question  rela- 
ting to  the  property  of  land,  must  be  regulated  solely  by 
the  title-deeds  of  the  parties,  which  show  that  the  Den- 
Burn  is  the  western  boundary  of  the  Long  Niddry  estate, 
purchased  by  the  appellant.  The  plans  cannot  alter  or  re- 
move the  effect  of  the  precise  words  made  use  of  in  the 
articles  of  sale,  declaring  the  Den-Burn  to  be  the  march, 
and  in  virtue  of  which,  and  of  the  decree  of  the  Court  of 
Session,  the  appellant  stands  infeft  in  the  lands  so  described. 
Independently  ofthistitle,  there  is  also  the  positive  evidence 
of  Mr.  Hepburn,  to  whom  the  fixing  of  the  boundaries  of 
the  different  allotments  was  solely  committed,  that  the 
Den-Burn  was  to  be  the  march  betwixt  these  two  lots,  and 
that  no  part  of  the. lot  of  Long  Niddry  should  be  upon  the 
west  side  of  that  burn,  nor  any  part  of  the  Seton  lot  on  the 
east  side  of  the  burn.  This  was  the  understanding  of  all 
the  surveyors,  of  Mr.  Home  and  of  Mr.  Crauford,  by  the  lat- 
ter of  whom,  the  Den-Burn  on  the  plan  was  shaded  red  as 
the  march  between  them.  And  the  very  principle  upon 
which  the  Den-Burn  is  declared  to  be  the  march  from  tho 
sea  to  the  old  bridge,  necessarily  leads  to  the  conclusion 
that  the  burn  must  be  the  march  the  whole  way  between 
these  two  properties.  The  measurements  too  lead  to  the 
same  conclusion. 

Pleaded  for  the  Respondent. — It  is  clear,  from  the  evi- 
dence, that  the  present  course  of  the  Den-Bum,  from  the 
old  bridge  down  to  the  sea,  or  northwards,  is  different  from 
what  it  had  been  in  the  year  1779,  when*  the  properties 
were  divided  and  sold  to  the  appellant  and  the  respondent; 
and  the  alteration  of  the  course  was  occasioned  partly  by 
accident,  but  chiefly  by  operations  executed  by  the  appel- 
lant himself,  ahd  unauthorized.  The  estates  of  both  parties 
were  purchased  at  the  same  time,  according  to  certain  plans, 
upon  which  the  boundary  was  distinctly  laid  down  by  a  line 
to  the  eastward  of  the  Den,  from  the  old  bridge  over  the 
burn  at  the  bottom  of  the  Den,  southward  to  the  St.  Ger- 
mans road.  There  were  different  plans ;  one  of  the  barony 
of  Seton,  another  of  the  barony  of  Long  Niddry,  a  third  of 
the  Seton  lot,  now  the  respondent's ;  and  a  fourth,  of  the 
first  lot  of  Long  Niddry,  which  lot  forms  the  appellant's 
estate;  and  the  line  of  boundary  appears  in  all  of  them 
precisely  as  the  respondent  concludes,  and  as  the  Court  has 
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declared  by  the  parts  of  the  interlocutors  complained  of. 
The  plan  of  the  appellant's  estate,  containing  that  line,  was 
delivered  to  him  at  the  time  of  the  purchase  in  1779,  and 
remained  in  his  bands  till  produced  by  himself  in  the  course 
of  the  present  action.  He  cannot  therefore  be  heard  to  set 
up  a  different  boundary,  because  the  description  in  the  ar- 
ticles of  sale,  by  mistake,  set  up  a  different  boundary.  The 
real  boundary  is  that  indicated  by  the  plan ;  and  if  there 
was  no  less  evidence  of  this  than  exists,  the  possession  had 
would  be  sufficient  of  itself  to  decide  the  question,  for  the 
respondent  has  possessed,  without  interruption,  the  Den  on 
both  sides^  and  on  the  east  side,  up  to  the  red  line,  on  the 
plans  1779.  And  in  regard  to  the  measurement  of  the  con- 
tents of  the  plans  of  Seton  in  1779,  and  the  different  moa- 
snrement  of  the  same  estate,  made  by  Mr.  Ainslie  in  1796, 
showing  that  the  former  was  less  by  fifteen  acres  than  the 
latter,  it  was  sufficient  to  say,  that  by  the  articles  of  sale, 
all  deficiencies  and  errors  in  the  mensuration  of  the  lots  and 
parcels  were  to  be  solely  upon  the  risk  and  hazard  of  the 
purchasers* 
After  hearing  counsel, 

Lord  Chancbllor  Erskine  said, 
*'  My  Lords, 

^  If  there  is  not  any  reason,  seen  or  apparent,  to  disturb  this 
judgment  of  the  Court  of  Session,  (and  as  yet  I  have  seen  none), 
there  is  no  ground  to  hear  this  case  farther.  It  frequently  happens 
to  courts  of  justice  that  their  decisions  may  be  wrong,  from  not 
being  able  to  investigate  facts  at  a  remote  distance  of  time.  There- 
fore, they  are  obliged  to  have  recourse  to  general  rules  and  max- 
ims of  evidence. 

'^  Hence  the  possession,  after  a  lapse  of  time,  is  a  material  feature 
here ;  for  the  sale  of  both  estates  to  the  contending  parties  took  place 
in  1779  at  the  same  time. 

"  If  the  judgment  below  had  tended  to  bring  into  doubt  any  rule 
with  regard  to  the  rights  of  real  property  in  Scotland,  or  rights 
standing  on  infeftments,  I  would  have  heard  the  other  side,  and 
nfted  the  matter  to  the  bottom,  but  that  is  not  the  case  here. 

**  It  happens  every  day,  that  estates  are  sold  in  lots ;  and  it  thence 
often  becomes  a  difficulty  to  prepare  the  necessary  deeds.  It  is  dif- 
ficult to  give  a  different  description  of  property  in  a  deed.  If  you 
take  highways  or  rivulets  for  boundaries,  these  change,  and  the 
boundaries  are  thus  effaced.  But  nothing  is  so  common  as  a 
reference  to  a  plan,  and  to  look  to  that  plan  in  all  such  disputes. 
There  every  man  has  plain  notice  of  his  enjoyment. 
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1806.  '*  I  can  conceive,  that  such  precise  words  may  be  used  in  a  deed, 

that  it  would  be  impossible  to  mistake  them,  and  thus  such  evidence 

ALLAN       Qf  3  plan  be  excluded,  but  it  is  quite  impossible  to  come  to  such  a 
PB  voz,  &c.  concJ«i8ioa  in  this  case. 

"  This  is  the  case  of  a  judicial  sale,  and  depends  now,  on  the  appel- 
lant's part,  on  the  parole  evidence,  or  the  oath  of  the  surveyor  as 
to  drawing  the  plan.  Mr.  K  Hepburn  says,  that  when  the  plan  is 
completed,  it  is  usual  to  burn  the  protraction.  Would  you  go  back 
to  the  protraction  after  such  a  lapse  of  time  ? 

^  Mr.  Home  says,  all  the  protractions  are  gone.  (Reads  Mr. 
Glasseirs  deposition).  In  treating  with  his  tenant,  he  has  recourse 
to  the  plan.  Then  he  sees  the  alteration  of  boundaries,  taking 
place  partly  by  accident,  and  partly  by  his  own  operations. 

'*  I  go  on  the  whole  evidence  adduced  ;  and  before  we  can  do  our 
duty,  we  must  see  if  the  judges  below  have  done  right. 
"  I  think  they  have  ;  and  that  it  is  our  duty  to  affirm." 

It  was  ordered  and  adjudged  that  the  interlocutors  com- 
plained of  be,  and  the  same  are  hereby  affirmed. 
For  Appellants,    Wm.  Adam,  John  Ckrk. 
For  Respondents,  W.  Alexander ^  Fra.  Horner. 

Note. — Unreported  in  the  Court  of  Session. 


William  Allan,  Merchant  in  Leith,  -        Appellant ; 

Cornelius  de  Voz,  Merchant  in  Hamburgh,^ 

Messrs.  Ramsay,  Williamson  &  Co.,  Mer->  EeepondenU. 

chants  in  Leith,  his  Attorneys,        -  ) 

House  of  Lords,  24th  March  1806. 

Agreement — Personal  Protection — Suspension  of  Dbcrbs  of 
Lords  of  Session  in  foro  contradictorio — Caution  db  Judicio 
SisTi. — All  the  creditors  of  a  bankrupt,  except  one,  agreed  to 
grant  a  personal  protection.  In  a  suspension  of  a  charge  of  the 
Court  of  Session,  given  upon  a  decree  in  foro  conlradiclorioy  Held, 
(I.)  That  a  letter  written  by  the  respondent's  attorney,  did  not,  in 
its  import,  infer  an  agreement  to  grant  a  protection, — the  condi- 
tions thereof  not  having  been  complied  with ;  and,  (2.)  That  a  sus- 
pension of  a  charge  on  such  a  decree  could  only  be  on  consignaticA 
or  caution, — and  execution  sisted  upon  condition  of  the  defendei^s 
finding  caution  de  judicio  sislit  during  the  dependence  of  the  ac- 
tion.    On  appeal,  interlocutors  affirmed. 

The  appellant  having  been  indebted  to  the  respondent,  Mr.  de 
Voz,  in  a  large  amount,  the  latter  raised  action  in  the  Court  of 
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Session,  in  his  own  namo  and  that  of  Mr.  Curtis,  his  attorney,        1806. 
who,  though  a  foreigner,  was  then  residing  in  Leith,  for  pay- 
ment of  his  account. 

Defences  were  lodged  to  this  action,  stating,  Ist.  That  db  voz,  &c. 
no  power  of  attorney  had  been  produced  in  Mr.  Curtis*  fa- 
Tour;  and,  2dly.  That  even  if  produced,  as  Mr.  Curtis  was 
himself  a  foreigner,  he  was  incapable  of  acting  as  an  attorney 
for  Mr.  de  Voz. 

In  the  meantime,  and  before  anything  was  done  upon  the 
Bummons  and  these  defences,  M.r.  Curtis  was  authorized  to 
write  the  following  letter  to  the  appellant,  which  is  the  foun- 
dation of  the  present  action  :  "  12th  October  1801,  Sir,  I 
"  am  instructed  by  Mr.  de  Voz  to  inform  you,  that  if  you 
"  will  immediately  desist  in  opposing  his  just  demands,  and 
"  come  forward  and  answer  them,  to  the  extent  of  your 
"  ability,  he  will  not  only  grant  you  his  protection  till  mat- 
*'  ters  are  finally  wound  up ;  but  will,  upon  your  making  a 
'*  suitable  atonement  for  the  injury  he  has  already  sustain- 
•*  ed  by  your  refractory  conduct,  and  giving  your  solemn 
•*  promise  to  mitigate  his  former  and  present  losses,  by  small 
"  payments,  as  hereafter  shall  best  suit  your  convenience, 
*'  likewise  give  you  a  full  and  ample  discharge,  so  that  you 
"  may  go  on  again  unencumbered  with  the  great  load  of  debt 
"  now  impending  over  you,  and  which,  if  not  removed,  must 
"  ever  prevent  your  doing  any  good." 

The  appellant  paid  no  regard  to  the  above  letter.  Ho  did 
not  come  forward  to  answer  these  demands  to  the  extent  of 
his  ability*  Nor  did  he  desist  in  opposing  the  respondent's 
just  demands.  On  the  contrary,  next  session,  when  the  above 
cause  again  proceeded,  he  appeared  by  counsel,  and  insisted 
in  his  defences,  but  the  Court  repelled  these,  and  the  re- 
spondent obtained  decree  on  13th  November  1801.  And  he 
actually  raised  a  counter  action,  alleging  counter  cUinis,  and 
pleading  compensation,  which  were  unfounded. 

On  the  other  hand,  it  was  stated  by  the  appellant,  that 
Mr.  de  Voz  being  the  only  creditor  from  whom  he  had  any 
thing  to  fear  in  obtaining  a  settlement  with  his  creditors,  he 
at  once  agreed  to  the  proposal  contained  in  the  above  letter. 
Meetings  of  his  creditors  were  then  called,  and  a  trustee 
appointed.  At  these  meetings  Mr.  Curtis  attended.  At 
last  a  sequestration  was  taken  out,  and,  at  the  meeting  of  the 
creditors,  all  the  creditors  agreed  to  give  the  appellant  a 
personal  protection,  with  the  exception  of  Mr.  de  Voz. 
Soon  thereafter,  a  charge  on  letters  of  homing  was  given 
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1806.       for  his  debt  of  £3688,  and  the  appellant  brought  a  suspen- 
sion^  contending  that,  from  the  import  of  the  above  letter, 
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there  was  an  agreement  to  give  the  appellant  "  his  protec- 
DB  voz,  &c.  "  tion  till  matters  were  finally  wound  up." 

The  Lord  Ordinary,  after  considering  the  bill,  with  answers 
and  replies,  and  making  a  verbal  report  to  the  whole  Lords, 
Mav  18,1802.  pronounced,  of  this  date,  the  following  interlocutor :  "  The 
"  Lord  Ordinary  having  considered  the  bill,  answers,  replies, 
"  and  writs  produced,  and  advised  with  the  Lords,  refuses 
"  the  bill,  but  sists  execution  for  eight  days,  upon  tlie  com- 
"  plainer^s  immediately  lodging  caution  de  judicio  sisth  not 
"  to  leave  this  country  during  that  time." 

On  petition  to  the  whole  Lords,  the  Court  refused  the  pe- 
tition, "  but  sist  execution,  during  the  dependence  of  this 
"  question,  upon  the  complainer  immediately  lodging  caution 
*'  de  judicio  sisti^  to  the  amount  of  the  debt,  as  to  leaving  the 
"  country  during  that  time." 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords. 

Pleaded  for  the  Appellant. — Mr.  de  Voz  was  bound  to 
concur  with  the  other  creditors  in  granting  to  the  appellant 
a  personal  protection,  in  terms  of  the  letter  written  by  his 
attorney,  Mr.  Curtis,  at  his  desire,  where,  upon  certain  con- 
ditions to  be  fulfilled  by  him,  it  is  said  "  he  (Mr.  de  Voz) 
'^  will  grant  you  his  protection  till  matters  are  finally  wound 
*'  up."  It  is  plain,  from  this  letter,  that  Mr.  de  Voz  and 
Mr.  Curtis  knew  that  the  appellant  was  insolvent ;  that  they 
were  desirous  that  he  should  no  longer  fight  his  way  in  his 
then  labouring  circumstances,  but  stop  payment,  and  be  di- 
rected by  Mr.  Curtis  in  the  steps  he  was  to  pursue,  in  which 
case  Mr.  de  Voz  '<  will  grant  you  his  protection  till  matters 
are  finally  wound  up."  And  he  further  adds,  "  he  will  give 
**  you  a  full  and  ample  discharge,  so  that  you  may  go  on 
*'  again  unencumbered  with  the  great  load  of  debt  now  ira- 
"  pending  over  you,  and  which,  if  not  removed,  must  ever 
"  prevent  your  doing  any  good."  And  the  actual  conduct 
of  Mr.  Curtis  puts  the  meaning  beyond  all  doubt ;  he  well 
knew  that  no  settlement  could  take  place  without  the  con- 
currence  of  all  the  appellant's  creditors,  and  a  fair  division 
among  them  ;  and,  accordingly,  at  his  desire,  the  appellant 
applied  for  a  sequestration.  The  question,  therefore,  seems 
to  be.  Whether  or  not  the  appellant  fulfilled  the  stipulations 
which  were  required  of  him,  in  terms  of  his  missive  ?  The 
first  stipulation  is,  "  If  you  will  immediately  desist  in  oppos- 
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'•  ing  his  just  demands."     This  the  appellant  complied  with,        18O6. 

by  not  insisting  any  further  in  his  own  action,   which,  al- 

though  not  without  foundation,  was  not  supported  by  that       allan 

written  evidence  which  was  necopsary  to  insure  success,  db  voz,  &c. 

and  by  stating  no  special  defence  against  the  respondent's 

demands.     The  second  condition  was,  •*  to  come  forward 

"  and  answer  them  to  the  extent  of  your  ability."     By  this 

Burely  was  not  intended  that  the  appellant  was  to  give  Mr. 

de  Voz  an  undue  preference.  He  has  answered  the  demands 

of  Mr.  de  Voz  to  the  extent  of  his  ability,  and  consistently 

with  the  principles   of  justice,  by   concurring  in  measures 

without  delay,  to 'have  the  effects  equally  divided  among  the 

creditors.     Mr.  de  Voz  and  Mr.   Curtis  could  mean  nothing 

more,  and  indeed  their  intention  is  fully  established  by  the 

proceedings  that  took  place  immediately  upon  this  letter 

being  granted. 

Pleaded  for  the  Respondents, — A  creditor  cannot  be  de- 
prived of  his  right  to  make  use  of  lawful  diligence  for  the 
recovery  of  a  debt  due  to  him,  otherwise  than  by  his  own 
express  obligation  to  grant  his  debtor  a  supersedere  from 
such  diligence.  jNow  no  such  obligation  is  contained  in  the 
letter  of  the  12th  of  Oct.  1801,  founded  on  by  the  appellant. 
In  the  letter  Mr.  Curtis  merely  says,  that  the  respondent, 
upon  certain  conditions,  will  afford  the  appellant  his  pro- 
tection. This  general  promise  of  indulgence  referred  to 
certain  bills  then  due  by  the  appellant  to  the  respondent, 
but  it  neither  did  nor  could  have  any  reference  to  the  de- 
cree now  attempted  to  be  suspended,  which  was  not  ob- 
tained until  more  than  four  months  after  the  date  of  the 
letter.  The  obligation  or  promise  contained  in  the  letter 
above  mentioned,  taking  it  in  the  most  liberal  and  favour- 
able sense  for  the  appellant,  was  at  any  rate  a  conditional 
promise  or  obligation ;  and  it  has  been  shown,  that  every 
condition  attached  to  it  was  completely  disregarded  by  the 
appellant.  In  order  to  entitle  him  to  any  benefit  from  this 
letter  it  was  necessary  that  the  appellant  should  imme- 
diately desist  in  opposing  the  just  demands  of  the  respond- 
ent. But,  subsequent  to  the  date  of  the  letter,  the  appellant 
continued,  in  the  most  obstinate  manner,  and  upon  most 
frivolous  and  unjust  pretences,  to  oppose  the  demands.  In 
the  action  at  the  respondent's  instance,  the  appellant,  if  he 
meant  to  avail  himself  of  this  letter,  should  have  allowed 
decree  to  be  pronounced  without  opposition.     But  against 
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1806.  tiiat  action  the  appellant  not  only  protested  in  his  original 
defences,  but  he  had  recourse  to  a  new  defence  altogether, 
byalleging  that  the  respondent's  claims  were  compensatedby 
DB  voz,  &c.  counter  claims  to  a  great  extent,  which  he  pretended  to  haYe 
against  the  respondent  Mr.  de  Voz.  And  he  raised  an  action 
at  his  own  instance  for  making  these  alleged  counter  claims 
good,  or  at  least  for  the  purpose  of  more  effectually  oppos- 
ing the  respondent's  just  demands.  It  was  further  condi- 
tioned in  the  letter,  that  the  appellant  was  to  come  forward 
and  answer  the  respondent's  demands  to  the  extent  of  his 
ability.  But  although  the  appellant  continued  solvent  for 
a  considerable  time  thereafter,  he  never  advanced  a  farthing 
to  the  respondent  to  account  of  the  large  balance  due,  and 
which  ought  to  have  been  paid  to  him  many  months  before. 
Besides,  the  appellant  was  charged  on  a  decree  by  the  Court 
of  Session  in  Joro  contradictorio,  but  such  decrees  cannot, 
by  the  law  of  Scotland,  be  suspended  except  upon  payment 
made,  or  consignation  offered,  of  the  sum  decerned  for. 
This  is  enacted  by  the  statute  1584,  c.  139,  confirmed  by 
act  of  sederunt  29th  Jan.  1650,  the  latter  relaxing  so  far 
the  rule  of  consignation  as  to  admit  the  bill  with  '*  sufficient 
cautionJ*  But  here,  neither  consignation  nor  caution  has 
been  offered. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  complained 
of  be,  and  the  same  are  hereby  affirmed. 

For  Appellant,  Wm.  Adam,  Henry  D»  Inglis, 
For  Respondent,  Ad.  Gillies^  M.  Nolan. 

Note.— Unreported  in  the  Court  of  Session. 
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Wm.  Rose         .  .  ,  .         Appellant ; 

Earl  of  Fife  .  .  .  Respondent.  rosb 

V. 

House  of  Lords,  25th  April  1806.  ^^^  ^'  '''"• 

Factor — Remuneration — ^Discharoe — Locatio  Operarum. — A 
factor  received  a  fixed  salary  named  in  his  factory.  He  continued 
for  thirty  years  to  act ;  and,  on  the  duties  heing  increased,  the  Earl 
converted  the  salary  into  a  hond  of  annuity  for  life.  During  this 
whole  period  of  his  service,  annual  accounts  were  given  in,  includ- 
ing his  salary  of  £100,  and  discharges  mutually  granted,  without 
any  other  claim  heing  made.  In  a  claim  made  by  him  for  remu- 
neration for  services  unconnected  with  his  factory.  Held  that  he 
could  not  legally  claim  such  remuneration. 

This  was  a  claim  by  Mr.  Rose,  the  Earl  of  Fife's  factor, 
made  for  remuneration  for  extra  labour  over  and  above  the 
certain  fixed  allowance  he  had  for  the  general  management 
of  the  Earl's  estates  and  aifairsr  The  Earl  seemed  to  be 
conscious  that  the  factor  was  entitled  to  something  over  and 
above  the  small  salary  of  £100.  He  had  turned  that  salary 
into  a  bond  of  annuity  for  life.  He  had,  in  another  deed, 
left  him  a  legacy.  Thereafter,  he  had  granted  a  bond  for 
£500  ;  and,  finally,  this  last  and  the  legacy,  were  cancelled. 

The  Lord  Ordinary  pronounced  this  interlocutor,  in  Nov.  12,1800. 
which  the  whole  circumstances  of  the  case  are  set  forth : 
''  Finds  that  the  pursuer  (appellant),  during  the  great  num- 
"  her  of  years  that  he  was  in  the  employment  of  the  de- 
"  fender,  acted  under  factories  renewed  at  different  periods, 
"  with  a  fixed  annual  salary,  which  was  regularly  advanced, 
"  till  at  last  it  was  fixed  at  £100  Sterling  per  annum,  besides 
"  his  maintenance  at  bed  and  board  in  the  defender's  fami- 
"  ly  ;  finds,  that  by  the  factory  granted  upon  the  24th  Jan. 
"  1771,  the  power  granted  to  the  pursuer  was  so  enlarged 
'*  as  to  givo  liim  a  very  comprehensive  and  general  manage- 
"  ment  of  the  defender's  whole  estate ;  and  that  upon  the 
**  10th  of  December  1 772,  the  defender  granted  a  bond  of 
"annuity  to  the  pursuer,  converting  the  salary  allowed 
"  him  as  factor,  into  £100  per  annum  for  life,  whether  he 
"  should  remain  in  the  defender's  service  or  not ;  finds,  that 
"  during  the  whole  period  of  his  continuing  in  the  defend- 
"  cr's  employment,  accounts  were  yearly  fitted  and  settled 
"  between  them,  and  discharges  mutually  granted ;  and,  in 
"  these  accounts,  the  pursuer  was  regularly  credited  for  his 
"said  annual  salary  of  £100,  without  mention  or  reserva- 
"  tion  of  any  claim  for  a  further  allowance,  which  the  pur- 
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1806.       «« (^xlQT  might  suppose  to  bo  due  to  him  on  account  of  cx- 
~~"""^"^    "  traordinary  services,  or  that  would  lead  the  defender  to 
P  "understand  that  any  further  recompense  was  expected; 
EARL  OF  FIFE. "  fiuds  that,  in  these  circumstances,  it  is  to  be  presumed 
"  that  the  pursuer  rested  satisfied  with  his  salary  conyertcd 
'                     "  into  an  annuity  for  life,  and  with  such  other  advantages 
"  as  he  derived  from  his  situation,  or  from  the  favour  and 
"  goodwill  of  the  defender ;  and,  therefore,  that  whatever 
''  were  the  seryices  or  merits  of  the  pursuer,  he  has  not 
"  shown  any   sufficient  legal  grounds   for  supporting  the 
**  claim  in  which  he  now  insists ;    and,  for  these  reasons, 
•*  sustains  the  defences,  assoilzies  tlio  defender  from  the 
Nov.  2^,1800.  **  present  action,  and  decerns."     On  four  representations, 
Mav   o/^^^'^^^^'  <>"ly  alteration  made  by  the  Lord  Ordinary  was,  to  re- 
June  5/ .serve  right  to  claim  the  annuity  of  £100,  and  quoad  tdlrf^ 

Jan.  13, 18(i:>.  adhered*     On  two  several  reclaiming  petitions  to  the  Court, 
'        '  the  Lords  adhered.  * 


•  Opinions  of  the  Judges  : 
Lord  President  Campbell  said  : — "  This  is  a  question  as  to  recom- 
pense for  services,  and  whether  these  are  discharged  or  not  ?    There 
is  no  express  discharge,  and,  in  the  circumstances  of  the  case,  a  dis- 
charge of  these  ought  not  be  implied.  The  relative  situation  of  the  par- 
ties is,  in  my  opinion,  to  be  attended  to.    There  was  great  address  on 
the  one  side.     Confidence  and  dependence  on  the  other.     Expecta- 
tions of  future  rewards  being  held  out,  how  was  the  pursuer  to  act  in 
such  circumstances  ?   The  deed  of  1 77^  is  of  an  ambiguous  nature — 
an  act  of  mere  will,  and  it  is  difficult  to  say  whether  it  be  testamentary 
or  inter  vioos^  or  whether  it  is  revocable  or  otherwise,  whether  it 
would  have  been  the  ground  of  an  action  or  not,  whether  in  full  of 
salary,  or  in  addition  thereto.     It  is  clearly  not  a  settlement  of  ac- 
counts, suggested  and  signed  by  the  whole  parties.     But,  in  the  first 
place,  it  grants  a  salary,  while  Mr.  Rose  continued  factor,  which  was 
to  be  during  Lord  Fife's  pleasure.    2.  A  legacy,  to  take  place  at  death, 
and  so  far  is  testamentary*  upon  narrative  of  regard,  and,  consequently, 
is  good.     If  he  was  dismissed,  there  was  to  be  nothing  due  between 
dismissal  and  Lord  Fife^s  death.    This  last  point  of  the  deed  is  worth 
nothing,  and  would  yield  no  price  if  carried  to  market,  unless  the 
explanation  in  a  cancelled  deed  in  his  own  possession  can  be  admit- 
ted.    The  Lord  Ordinary's  fourth  interlocutor  reserves  all  defences 
against  it.     It  is  not  given  as  a  remuneration  for  services,  but  (or 
love  and  favour;  and,  supposing  it  had,  it  would  have  related  mere- 
ly to  his  duty  as  manager  of  the  estate  only — not  to  extra  trouble  in 
the  professional  character  of  a  law  agent  or  political  agent     The 
£500  bond  afterwards  executed,  seems  to  me  to  have  been  meant 
for  this,  but  it  is  now  cancelled.     In  short,  the  pursuer  goes  on  unre- 
warded fur  his  services,  and  gets  less  than  any  country  procurator 


CASES  ON  APPEAL  PROM  SCOTLAND.  117 

Against    these    interlocutors    the   present   appeal   was       igoc. 
brouglit  to  the  House  of  Lords. 


Pleaded  for  the  Appellant. — 1.  When  a  professional  man  '^"sk 
is  employed  to  do  the  duties  of  his  profession,  and  to  he-E^n,  ^'p  pj^^.^ 
stow  his  skill,  his  labour,  and  his  time,  for  the  benefit  of 
another,  the  contract  of  locatio  operarum  is  formed  between 
them.  There  is  no  occasion  for  an  express  deed  to  bind 
them;  the  employment  of  itself,  with  the  undertaking  on 
the  part  of  him  whose  services  are  made  use  of,  necessarily 
imply  a  contract,  which,  as  cifectually  as  the  most  express 


migiit  have  charged  for  doing  the  third  part  of  the  business.  If, 
therefore,  the  supposed  discharge  be  not  clear  and  direct,  we  ought 
to  consider  the  justice  of  the  case  before  making  it  out  from  circum- 
stances. The  allowance  given  in  a  similar  case  to  Mr.  M*Murdo,  is 
proof  of  what  the  Court  would  do  here,  if  not  barred  by  the  alleged 
discharge.  As  to  the  words  management  of  aifairs,  they  allude  to 
the  new  commission  given  him  in  January  17^1)  and  not  to  those 
extensive  extra  matters  in  which  lie  became  to  be  employed  chiefly 
after  that  period.  This  could  not  then  be  in  view,  far  less  to  dis- 
cbarge them.  The  £100  per  annum,  with  a  house  and  farm,  was 
scrimp  even  for  factor  and  chamberlain  business :  and  the  continua- 
tion of  this  sum  during  life  was  to  make  up  for  that  deficiency  in 
some  degree,  and  also  by  way  of  inducement  to  his  heirs  to  continue 
him.  The  £500  granted  in  177^9  which  seems  to  have  come  in 
the  place  of  the  former  deeds,  or  intended  deeds  of  legacy,  real  or 
pretended,  must  have  been  understood  by  himself  as  the  smallest 
consideration  he  could  propose  for  the  services  performed  before  that 
fxriod,  and  still  could  not  be  meant  in  full  of  after  services,  which 
did  not  then  exist.  I  therefore  think  he  is  foreclosed  as  to  salary 
qua  factor,  but  not  quoad  uUra" 

Lord  Justice  Clerk. — ''  I  am  for  adhering." 

Lord  Cuaig. — ^'  I  am  of  the  same  opinion.  The  matter  of  re- 
muneration was  finally  ffxed  by  agreement." 

Lord  Hermakd. — '^  I  rather  incline  to  think  that  there  was  no 
agreement  except  as  to  the  factory.     My  difBculty  is  in  regard  to  the 


Lord  Meadowbank. — "  I  am  sorry  to  be  of  opinion  with  the  in- 
terlocutor ;  but  a  claim  for  labour,  after  discharges  de  anno  in  an^ 
Hum  cannot  be  listened  to." 

Lord  Balmxtto. — '*  I  am  for  altering." 

Lord  WooDuorsLEE. — "  I  think  there  was  here,  on  the  part  of 
the  £arl,  a  studied  plan  to  deceive  the  pursuer  by  these  bequests,  and 
therefore  I  am  for  altering." 

Loud  Baknatynb. — ^'^  Jble  ought  to  have  made  his  charge  at  the 
end  of  every  year.*' 

Pieddent  Campbell's  Session  Papers,  yol.  108.  >]|^,. 


ROSE 

V. 
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1806.  and  formal  deed,  binds  the  professional  man  on  the  one 
hand,  having  undertaken  the  charge,  to  that  degree  of  dili- 
gence which  belongs  to  the  contract,  and,  on  the  other,  as 
EARL  OF  FIFE,  distinctlj  imposes  an  obligation  on  the  employer  to  pay  the 
regular  hire  for  what  is  done ;  but  the  appellant  has  been 
proved  to  have  performed  a  vast  variety  of  professional  acts 
wholly  unconnected  with  his  duty  as  a  factor,  and  these, 
while  they  were  most  valuable  to  Lord  Fife,  proved  a  very 
extensive  sacrifice  of  time  and  talents  on  the  part  of  the 
appellant,  who  had  been  led  to  expect  the  full  power  of 
applying  his  professional  skill  in  the  lucrative  service  of 
other  clients.  Of  this  proposition  the  judges  of  tho  Court 
of  Session  were  well  satisfied.  Many  of  them  had  an  oppor- 
tunity of  knowing  the  extent  of  the  appellant's  employment, 
when  at  that  bar  they  acted  as  counsel  for  Lord  Fife ;  and 
they  were  unanimously  impressed  with  the  conviction  of  the 
extent,  variety,  and  value  of  the  appellant's  services  beyond 
the  limits  of  his  duty  as  factor.  2.  But  this  obligation  in- 
cumbent on  Lord  Fife,  rests  not  entirely  on  the  implication 
of  a  contract,  with  tho  circumstances  of  employment  and 
unexceptionable  performance.  Other  circumstances  strong- 
ly confirm  this  obligation  or  contract  upon  Lord  Fife. 
These  circumstances  were,  that  the  Edinburgh  agents  and 
the  country  writers  were  employed  at  a  great  expense,  with 
salaries,  &c.  in  the  Earl's  business,  at  the  time  of  his  succes- 
sion. That  it  was  his  declared  resolution  to  change  that 
.  system,  and  devolve  the  same  business  on  one  who  should 
labour,  and  earn  by  it  his  '*  penny  fee,"  and  that  the  appel- 
lant was  selected  and  chosen  for  that  purpose.  3.  The 
conclusion  which  follows  from  these  circumstances,  is  a  de- 
mand for  recompense  in  favour  of  the  appellant,  and  this 
appears  so  reasonable,  that  nothing  could  resist  it  but  the 
objection  which  is  stated,  namely,  that  the  factory  named  a 
sum  for  his  remuneration,  and  the  bond  of  annuity  for  £100 
during  his  life,  was  a  sufficient  recompense  for  all.  But 
it  is  quite  apparent  that  the  factory  did  not  refer  to  tiie 
new  duties  subsequently  imposed.  Nor  could  the  bond  of 
annuity  infer  an  obligation  to  do  other  acts  than  those  be- 
longing to  the  factor. 

Pleaded  for  the  Respondent. — The  salary  or  annuity,  for 
which  the  appellant  had  credit  in  the  accounts  which  were 
annually  settled  between  the  parties,  for  a  period  of  thirty 
successive  years,  was  allowed  to  and  received  by  him,  in  full 
of  all  demands  he  could  have  for  trouble  in  the  respondent's 
affairs.    Every  circumstance  demonstrates  this.    The  mutual 
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discharges  regularly  annexed  to  the  accounts  are  in  the       1806. 

most  general,  comprehensive  terms,  without  qualification  or    

reservation,  in  any  instance,  to  countenance  tho  present  dc-  "^ohn^tone, 
mand  as  for  extra  services.     It  is  in  vain  to  allege,  that  tho  v' 

allowance  so  stated  was  only  in  respect  of  trouble  had  in  stotts. 
the  department  of  Stewart  or  factor ;  for  these  accounts  re- 
late to  every  transaction  in  the  respondent's  affairs,  where 
money  came  into  the  appellant's  hands,  or  was  expended  by 
him  ;  and  it  is  difficult  to  conceive  any  piece  of  business  un- 
attended by  some  expense,  particularly  a  variety  of  articles 
in  these  accounts,  as  for  tho  appellant's  travelling  charges 
and  the  like,  regarding  the  very  matters  for  his  personal 
trouble  and  assistance  in  which  he  now  asks  recompense. 
The  payments  made  by  him  to  other  persons,  who  w^cre  join- 
ed with  him  in  the  business  and  transactions  alluded  to,  in- 
cluding what  they  received  as  for  agency,  are  stated,  and  yet 
it  is  not  alleged  that,  in  all  that  long  course  of  time,  he 
made  a  charge  for  his  own  trouble,  independent  of,  or  be- 
sides his  salary,  or  hinted  that  such  a  demand  was  reserved. 
Why  did  he  refrain  for  thirty  years  from  making  this  de- 
mand for  extra  trouble  ?  Simply  because  he  knew  that  the 
claim  was  quite  untenable  and  groundless. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  complained 
of  be,  and  the  same  are  hereby  affirmed. 

For  Appellant,    Wm.  Adam^  John   Clerky  George  Jos. 

Bell. 
For  Respondent,    T.  Erskine^   Henry  Erskinei   J.  P. 

Grant. 

Note.— ^Unreported  in  the  Court  of  Session. 


Peter  J0HN8TONB  of  CarnBaUoch  Esq.,  and)  ^      ;^„,,  . 

Others,  Murray  of  Broughtons  Trustees,  )  ^^ 

Watson   Stott  and  Ebenezer  Stott  of)  ^       nd    1 

Kelton,  and  their  Attorneys,  .  ) 

House  of  Lords,  2d  May  1806. 

Cbuive  Fishing  —  Illegal  Engines — Import  op  Remit  prom 
House  op  Lords. — Circumstances  in  which  the  Court  were  held 
entitled,  under  the  remit  of  the  House  of  Lords,  to  regulate  the 
construction  of  the  cruives,  dikes,  and  boxes,  and  the  construction 
and  position  of  the  inscales,  as  well  as  the  spars  and  hecks  used  in 
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1806.  such  fishing.    Affirmed  in  the  Honse  of  Lords,  with  the  exception 
as  to  the  cruiye  boxes,  ^hich  was  remitted  for  reconsideration. 


JOHNSTONE, 

&c. 


This  IS  tho  sequel  of  the  case,  reported  ante  Vol.  iv.  p.  274, 
8TOTT8.  which  had  reference  to  tho  appellant  using  certain  illegal 
engines  in  the  exercise  of  his  right  of  cruive  fishing  on  the 
river  Dee,  and  concluding  to  have  him  to  regulate  the  fish- 
ing conformably  to  the  rules  of  law  established  in  all  cruive 
fisiiings. 

The  interlocutor  of  the  Court  of  Session  was  appealed  to 
the  House  of  Lords,  whereupon  their  Lordships  pronounced 
Feb.  18,1802,  ihjgjmjgiYjent : — "  Ordered  and  adjudged  that  the  said  in- 
"  terlocutor  of  13th  Dec.  1799,  complained  of  in  the  said 
"  appeal,  be  varied,  by  leaving  out  after  the  words  *  are  to 
<'  be,'  the  words  (so  formed,  constructed,  and  fixed,  as  to 
"  answer  the  purpose  of  a  cruive  fishing,  and  agreeable  to 
'*  the  practice  of  those  fishings  in  the  north  of  Scotland, 
'*  where  the  cruives  have  been)  :"  And  it  was  further  order- 
ed, **  That  the  cause  be  remitted  back  to  tho  Court  of 
<'  Session  in  Scotland,  to  review  this  part  of  the  said  inter- 
"  locutor,  for  the  purpose  of  giving,  and  to  give  precis© 
"  directions  to  tho  parties,  for  regulating  the  form  and  con- 
'^  struction  of  the  cruive  dikes  and  boxes,  and  the  construe- 
*<  tion  and  position  of  the  inscales^  according  to  law." 

When  the  case  came  back  to  the  Court  of  Session  on  the 
above  remit,  the  parties  differed  as  to  the  import  of  it,  and 
the  Court's  powers  under  it. 

The  appellant  contended,  that  when  tho  words  directed 
to  be  left  out  by  the  judgment  are  left  out,  the  decree 
would  run  thus: — "  That  the  construction  of  the  cruive 
"  dikes  and  boxes,  and  position  of  the  inscales,  are  to  be 
"  regulated  according  to  law;**  and  tho  remit  to  the  Court 
being  to  give  **  precise  directions  to  tho  parties  for  regulat- 
*'  ing  the  form  and  construction  of  the  cruive  dikes  and 
*'  boxes ;  and  the  construction  and  position  of  the  inscales 
"  according  to  law''  the  only  power  left  to  tho  Court  was, 
what  regulations  on  those  matters  had  been  established  by 
law,  or  by  general  usage,  and  immemorial  practice,  as  con- 
stituting the  law ;  and,  if  there  were  any,  to  order  them  to 
be  observed ;  but  he  maintained  the  Court  had  no  power, 
under  the  remit,  to  make  new  and  arbitrary  regulations,  as 
was  craved  by  the  respondents.  The  respondents,  on  their 
part,  craved  the  Court  to  resume  the  consideration  of  the 
cause,  and  to  give  precise  directions  for  regulating  the  form 
and  construction  of  the  cruive  dike  and  boxes,  and  the  con- 
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Btniction  and  position  of  tho  inscalcs,  and  insisting,  in  parti-       1806. 

cular,  that  an  open  or  sparred  top  to  the  cruive  boxes  was     

inconsistent  with   tho  fair  exercise  of  cruivo  fishing,  and  •^o«'*^Jo^«» 
contrary  to  the  intendment  and  spirit  of  the  statutes.  v,' 

This  interlocutor  was  pronounced  : — "  Having  considered      stottr. 
"  this  petition,  and  remit  thereon  from  the  Court,  judgment  ' 

"  of  the  House  of  Lords,  minute  for  the  petitioners,  and  an- 
*•  swers  for  the  trustees  of  James  Murray,  Esq.,  to  tho  peti- 
"  tion  and  minute,  Finds,  decerns,  and  declares,  in  terms  of 
"  the  said  judgment  of  the  House  of  Lords.  And  further, 
'*  finds,  that  the  cruive  d^ko  shall  be  of  the  same  height  as 
"  it  has  formerly  been,  built  of  rough  stones,  in  a  compact 
"  and  substantial  manner,  without  loose  or  projecting  stones : 
**  Finds,  that  the  spars  of  the  hecks  shall  bo  perpendicular, 
**  and  shall  not  exceed  the  same  dimensions  as  at  present, 
*•  being  five  inches  of  depth  in  the  direction  of  tho  stream, 
'*  and  two  inches  and  a  half  cross  the  stream  ;  that  tho 
"  lower  edge  shall  be  one  inch  thicker  than  tho  upper,  and 
"  that  they  shall  bo  rounded  to  a  semicircle  both  at  tho 
"  upper  edge  and  tho  lower :  Finds,  Thut  tho  inscale  or 
"  combs  shall  be  so  constructed  as  to  answer  the  purposes  of 
"  a  cruive  fishin;^:,  as  formerly,  and  shall  not  be  altered  to  the 
**  prejudice  of  the  petitioners :  Finds,  That  the  new  cruives 
"  shall  be  of  the  same  length,  breadth,  and  depth  as  former- 
*'  ly,  according  to  tho  plan  in  process,  and  shall  be  placed 
"  in  the  dyke  in  the  same  manner  as  formerly,  and  decerns. 
"  Appoints  the  parties  to  give  in  minutes,  as  to  the  pro* 
*'  posed  regulation,  whether  thero  shall  be  no  openings  or 
"  spars  laid  across  on  the  top  of  the  cruive  box  as  formerly  ; 
**  or  that  the  same  should  bo  closely  covered  over  with 
*'  wood :  And  also,  as  to  the  regulation  that  there  shall  be  no 
"  fishing  from  the  26th  of  August  to  the  11th  of  December, 
'*  in  every  year,  and  that  during  that  time  the  cruives  must 
"  be  entirely  removed,  and  the  channel  of  the  river  kept 
'*  clear  and  open,  without  any  stones  or  other  materials 
*'  bein^  allowed  to  remain  in  tho  opening  of  the  said  cruives, 
"  and  to  put  printed  copies  of  the  said  minutes  into  the  Lords' 
"  boxes,  in  order  to  report  the  same  to  tho  Court."  When 
the  minutes  were  given  in,  the  Lords  found,—'*  That  the  Jaly  6, 1802. 
**  cruive  boxes  must  bo  closely  covered  with  wood  at  the 
*'  top,  and  that  the  hecks  and  inscales  must  be  reniovcd 
"  in  forbidden  times ;  and  find  it  unnecessary  to  detcr- 
"  mine  upon  the  demand  of  tho  pursuers,  for  observance  of 
'*  the  act  of  Parliament,  respecting  close  time,  and  decern.*' 
On  reclaiming  petition,  tho  Lords  adhered,  Nov.23,1802« 


122 


CASES  ON  APPEAL  FROM  SCOTLAND. 


1806. 

JOUNSTONE, 

r. 

8T0TTS, 


Against    fheso    interlocutors    tho    present    appeal  was 
brought  to  the  House  of  Lords. 

Pleaded  for  the  Appellants^ — Tlie  decree,  in  the  former 
stage  of  tho  case,  as  varied  by  the  judgment  of  your  Lonl- 
ships,  is,  Tliat  the  construction  of  tlie  cruivo  dyke  and 
boxes  must  bo  regulated  according  to  law;  and  the  cause 
was  remitted  to  tho  Court  of  Session  for  the  purpose  of 
giving  precise  directions  for  roguhiting  the  form  and  con- 
struction of  the  cruive  dyke  and  boxes  accordlnrj  to  law. 
The  proper  subject  for  the  consideration  of  the  Court,  when 
tho  cause  came  back,  therefore,  was,  What  tho  law  on 
tho  subject  was?  It  is  admitted  by  the  respondents, 
that  the  form  and  construction  of  cruivo  dykes  and  boxes 
are  not  regulated  by  any  statute,  and  no  decision  has  been 
pointed  out  which  caiv  be  considered  as  establishing  the  law 
on  the  point.  While  the  appellant,  on  his  part,  confesses, 
that  if  any  general  uniform  usage,  respecting  the  form  and 
construction  of  cruive  dykes  and  boxes  has  prevailed  for  a 
long  tract  of  time,  it  must  bo  held  as  law,  but  they  have  not 
been  able  to  learn  that  there  has  been  any  usage  on  the 
subject ;  and,  therefore,  maintains  that  the  dyke,  as  or- 
dered to  be  erected  of  rough  stones,  in  a  compact  and  sub- 
stantial manner,  without  loose  and  projecting  stones,  neces- 
sarily implies  that  a  dyke  is  to  be  formed  of  stones  cemented 
with  lime  and  mortar,  which  in  no  case  has  ever  been  heard 
of  in  such  fishings.  Again,  in  regard  to  the  boxes,  to  have 
them  close  at  the  top,  was  to  render  his  fishings  useless  in 
such  places  as  the  fishing  in  question.  Besides,  it  has  been 
the  practice^  from  time  immemorial,  in  the  fishings  in  these 
parts,  to  have  the  boxes  open  at  the  top.  But  the  Court,  in 
a  matter  which  could  only  be  ascertained  by  inquiry  and 
proof,  have  laid  down  regulations  of  their  own,  entirely  in- 
jurious to  the  appellant's  fishing. 

Pleaded  Jor  the  Respondents. — The  Court,  in  ordering  the 
dyke  to  be  erected  in  the  manner  they  did,  and  the  cruive 
boxes  to  be  open  at  the  top,  have  complied  with  the  remit 
from  the  House  of  Lords.  All  that  is  found  is,  that  the 
dyke  should  be  of  the  same  height  as  formerly,  built  in  a 
compact  and  substantial  manner  ;  that  the  inscales  shall  be 
constructed  as  formerly,  and  that  the  new  cruive  boxes  shall 
be  of  tho  same  dimensions  as  formerly.  This  is  doing  no- 
thing more  than  enforcing  the  former  usage,  which  the  ap- 
pellants, in  other  particulars,  insist  for  themselves.  The 
perpendicular  position  of  the  spars  is  essential  to  the  fair 
exercise  of  cruive  fishing,  and  is  universally  observed  in  ail 
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cases,  as  well  as  the  regulation  of  tho  covered  top  of  the 

After  hearing  counsel,  &:«. 

c. 
Lord  Chancellor  Erskine  said,  stotts. 

"  Mj  Lords, 

**This  action  was  orignally  hrouglit  before  llie  Courts  of  Scotland 
against  Afr.  IMurray  of  Broughton,  the  proprietor  of  Tongland, 
on  the  ground  of  exercising  bis  right  of  fishing  with  unlaw- 
ful engines,  and  in  an  illegal  manner.  (The  conclusions  of  the 
BQmmons  read).  The  Court  tben  pronounced  the  interlocutors. 
(Read.) 

"When  first  presented  to  this  House  by  appeal,  it  appeared 
to  a  noble  and  learned  Lord,  who  paid  attention  to  the  cause,  that 
there  was  a  defect  in  the  interlocutor,  because,  instead  of  rules  of 
law  being  the  ratio  decidendi,  it  had  reference  to  the  practice  in  the 
north  of  Scotland  in  regard  to  cruive  fishing,  and  therefore  that  was 
corrected  by  this  House.     (Reads  the  judgment). 

'*  From  that  time,  it  was  necessary  for  the  Court  to  see  that  the 
fishing  was  regulated  agreeably  to  law,  and  not  to  pra6tice. 

"  After  the  cause  was  remitted,  the  Court  of  Session  pronounced 
another  interlocutor.     (Read.) 

/  /^  And  upon  appeal  of  that  interlocutor,  this  difficulty  was  occa- 
sioned. Whether,  by  the  alteration  of  the  former  interlocutor,  the 
Court  was  to  see  the  fishing  regulated  according  to  law,  as  we  do 
not  see  from  the  words  how  regulations  made  could  be  a  regulation 
according  to  law. 

'^From  the  many  statutes  passed  in  Scotland,  the  great  object 
was,  notwithstanding  the  rights  of  individuals — the  preservation  of 
the  fishy — and  the  cruives  were  to  be  regulated  by  certain  specified 
rales,  so  as  to  prevent  the  breed  of  fish  from  being  destroyed.  There- 
fore, these  statutes  promoted  this  object,  and  laid  down  the  mode  of 
regulating  the  cruive  fishing  and  cruives.  It  appeared,  in  looking 
at  these  statutes,  that  none  of  them  comprehended  cruive  boxes 
covered  at  the  top.  Neither  does  there  appear  any  judgment  of 
Court  as  to  this.  No  doubt,  they  have  power  of  judging  what  was 
meant  by  the  statutes,  on  a  sound  construction  of  them,  and  to  con- 
Bider  whether  all  cruives,  so  covered,  are  legal  or  not. 

''  It  is  said,  that  the  Court  of  Session,  in  consequence,  exercise  a 
very  extended  jurisdiction.  But 'when  Courts  are  to  pronounce 
judgments  that  regulate  matters  according  to  law,  this  must  be 
either  by  statute,  or  by  rules  established  by  practice. 

*^  Nor  am  I  clear  that  this  is  to  be  altered.  It  may  appear  to  the 
Court  that  all  such  fishings  ought  to  be  regulated  as  a  general  rule  of 
law ;  or  it  may  appear,  that  in  this  particular  river  a  di£ferent  prac- 
tice was  necessary,  by  the  nature  of  the  river  itself,  so  that  these 
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■     dereHI. 

JOHNSTONE,       *'  But  the  difficulty  here  is,  that  the  Court  has  not  gone  into  any 

^  *  evidence  to  show  that  the  particular  fishing  here  >vas  different  from 

6TOTT8.      other  fishings  in  Scotland  ;  and,  therefore,  I  affirm  that  this  ivouid 

amount  to  a  declaration,  that  the  direction  of  the  House  of  Lords 

hud  said,  that  all  cruive  boxes  so  constrncted,  are  to  be  closely 

covered  at  the  top.    This  may  be  attended  with  consequences  which 

we  can  form  no  opinion  of. 

'*  It  may  be,  when  the  case  is  remitted,  that  the  Court  may  say, 
that  all  cruive  boxes  should  be  so  constructed,  and  it  afterwards  turn 
out,  that  if  this  is  pronounced  as  a  general  rule  of  law,  other  parties 
ought  to  be  heard  on  that  point.  They  did  not  give,  on  the  former 
occasion,  this  specific  direction. 

"  But  if  the  Court,  on  remit,  say,  that  it  need  not  be  generally  so 
held,  but  liere  in  this  river^  unless  the  cruive  boxes  are  so  covered, 
they  must  be  a  nuisance  to  the  superior  heritors. 

"  The  Court,  entering  into  that  by  evidence,  not  general  but  par- 
ticular, may  come  to  some  conclusion,  and  then  it  may  stand  on  law 
and  evidence. 

"  In  all  other  respects,  except  closely  covered  boxes  at  the  top,  I 
think  the  judgment  correct. 

'•  Your  Lordships  meant  them  to  review  the  whole  matter,  to 
hear  parties,  and  to  state  in  their  judgment  what  they  find. 

*•'  If  founded  on  any  general  rule  of  law,  then  they  might  refuse  to 
hear  evidence  ;  but,  if  meant  not  to  found  on  any  such  general  rulei 
then  this  will  give  room  for  parties  to  hear  evidence*" 

It  was  therefore 

Ordered  and  adjudged  that  the  cause  bo  remitted  to  the 
Court  of  Session,  to  review  the  interlocutors  complained 
of,  as  far  as  respects  the  direction  that  tho  cruive 
boxes  bo  closely  covered  with  wood  at  the  top,  and  to 
Lear  the  parties,  and  their  evidenoo  thereon,  and  to 
state  in  their  judgment,  whether  they  find,  that  the 
cruive  boxes  should  be  so  covered  as  a  general  rule  of 
law,  applicable  to  all  cruivo  fishings,  or  whether  only 
as  it  respects  the  cruive  fishing  in  question.  And  it 
is  further  ordered  and  adjudged  that  the  said  inter- 
locutor, in  all  other  respects,  be  afiirmed. 

For  Appellants,  5.  Percival,  Wm.  Alexander. 

For  Respondents,    Wm.  Adam,  John  Bumetty  J.  P.  Grant* 

NoTB. — Unreported  in  the  Court  of  Session. 
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UABTIN,  &C. 

V. 

MACNABB,  &C. 


[Fac,  Coll  Vol.  xiii.  p.  292.] 

John  Martin  and  Others,  of  tho  Borough  )  ^™,^/^^^^  . 
of  Qaeensferry,  .  .  ) 

Alex.  MacNabb  and  Others,  of  the  said  )    Resnandents 
Borough,  ...  ) 

House  of  Lords,  1st  July  1806. 

Election  of  Freemen  or  Burobssbs. — Circumstances  in  which  it 
was  held  that  such  election  must  take  place  at  a  meeting  of  the 
coancil  legally  called,  and  held  for  that  purpose. 

In  tho  burgh  of  Queensferry  there  were  three  bailies, 
each  of  whom,  according  to  the  custom  of  the  burgh,  at 
one  time,  had  the  power  to  give  tho  freedom  of  the  burgh 
to  any  person  he  thought  proper.  But,  by  act  of  council 
in  1802,  the  town  council  thought  it  proper  to  restrain  tho 
magistrates  in  this  power  so  exercised,  and  passed  an  act  of 
coancil  in  these  words  :^"  Tho  council  resolve  and  enact, 
**  that  in  future  no  person  shall  bo  admitted  to  the  freedom 
"  of  this  burgli,  without  tlie  consent  of  a  majority  of  the 
'*  town  council  iirst  had  and  obtained  thereto.'' 

From  a  difference  in  opinion  as  to  the  interpretation  of 
this  act,  a  practice  grew  u[)  of  granting  the  freedom  of  the 
burgh  to  any  person,  without  any  meeting  of  the  council 
being  called  for  that  purpose,  upon  obtaining  the  consent 
ot  a  majoiity  of  the  town  council,  until  the  election  of 
tiie  appellants  as  magistrates  and  town  council  took  place, 
in  September,  whereupon  the  resj)ondents  brought  a  peti- 
tion and  complaint  to  the  Court,  complaining  that  the  ap- 
pellants were  unduly  elected.  Ihat  by  virtue  of  tho  above 
act  of  council,  no  person  could  obtain  the  freedom  of  the 
burgh  but  by  a  public  act  of  the  town  council,  regularly 
assembled  in  its  corporate  capacity ;  and  the  appellants  not 
having  been  elected  burgesses  in  this  manner,  were  ineligi- 
ble to  bo  elected  magistrates  and  town  council. 

The  Court  of  Session  pronounced  a  special  and  articulate 
interlocutor ;  and  the  part  of  it  which  raises  the  present 
question  is  in   these  words;    3tio,  "Find  that  burgesses  Feb.  2,1803. 
**  are  only  admissible  by  a  majority  of  tho  council  present 
"  at  a  legal  meeting."     On  two  reclaiming  petitions  thep^|^  ^^  __^ 
Court  adhered.  *  June  24, 
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brous:ht. 


MARTIN,  &c.  Pleaded  for  tJie  Appellants.— Before  the  bye-law  or  act 
MACNABB,  &c.  of  couHcil  in  1802,  it  is  not  disputed  that  the  immemorial 
custom  and  usage  of  the  burgh  was  to  give  each  of  the  bai- 
lies a  power  of  conferring  the  freedom  of  the  burgh  without 
consulting  any  one,  or  the  consent  of  the  council  regularly 
convened  at  a  meeting.  Therefore,  if  the  present  objection 
had  been  made  before  the  passing  of  the  act  of  council  in 
1802,  it  could  not  for  a  moment  have  been  listened  to,  be- 
cause a  legal  practice  of  so  appointing  had  been  in  this,  as 
in  many  other  burghs,  thoroughly  established.  The  ques- 
tion then  comes  to  be,  Does  this  act  of  council,  make  it 
imperative  for  all  who  are  admitted  to  the  freedom  of  the 
burgh,  to  be  elected  thereto  by  a  majority  of  the  council  at 
a  meeting  regularly  convened  in  a  corporate  capacity  ?  It 
was  maintained,  upon  the  construction  of  the  bye>law  or 
act  of  1802,  that  the  old  practice  or  custom  of  the  burgii 
was  unchanged ;  and  all  that  it  provided  or  required  was, 
that  the  burgess  be  admitted  with  the  consent  of  the  majo- 
rity of  the  town  council,  however  obtained.  That  this  was 
the  meaning  of  the  act,  in  the  understanding  of  all  who 
passed  it,  is  proved,  by  their  adopting  a  practice  conform- 
able thereto.  The  majority  of  the  council  consenting,  was 
tho  leading  feature  and  chief  object  wished  to  be  attaioed 
by  the  bye-law  ;  and,  therefore,  to  hold  that  a  regular  meet- 
ing of  the  town  council  was  also  necessary  for  that  purpose, 
is  to  depart  altogether  both  from  the  spirit  and  express 
meaning  of  the  bye-law  itself. 

Pleaded  for  the  Respondents. — There  is  no  evidence  to 
show  that  the  five  pretended  councillors  were  ever  admitted 
to  the  freedom  of  the  burgh,  as  burgesses,  in  a  regular 
manner.  And  where,  as  in  this  case,  the  act  of  council 
makes  it  necessary  that  such  burgesses  be  admitted  by  a 
majority  of  the  town  council,  this  implies  that  tho  power 
lies  with  them  as  a  corporation,  and  that  tho  exercise  of  a  cor- 
porate act  cannot  bo  legally  performed  except  at  a  meeting 
of  the  town  council  regularly  convened  for  that  purpose. 
A  mooting  of  tho  town  council,  regularly  assembled  and 
constituted,  was  necessary,  in  order  legally  to  admit  the  ap- 
pellants as  burgesses ;  and  this  not  having  been  attended 
to,  they  are  not  eligible  to  bo  appointed  members  of  the 
town  council. 

After  hearing  counsel,  it  was 
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Ordered  and  adjudged  that  the  interlocutors  be,  and  the       I8O6. 
same  are  hereby  affirmed. 

For  Appellants,  Henry  Erskine^  John  Clerk,  Wm.  Adam. 
For  Respondents,  Wm.  Alexander, .David  Boyle. 


BAES 

V. 

NEWAL. 


Jambs  Rae,  Merchant  in  Dumfries,  William) 

Rae,  Merchant  in  Kingston,  Jamaica,  andr  Appellants  ; 

John  Rae,  Farmer  at  Torrorie,        -  3 

Margaret  Newal,  formerly  Rae,  Wife  oh 

David  Newal,  Writer  in  Dumfries,  and  the>-  Respondents. 

said  Dayid  Newal  for  his  interest,     -        ) 

House  of  Lords,  2d  July  1806. 

EZECUTRY — ^Retention — ^Debt — ^Dischargb. — A  daughter  raised 
an  action  against  her  brother  intromitting  with  her  deceased  father  s 
personal  estate,  for  her  third  share  of  the  executry  due  her  as  at  his 
death.  The  brother  refused  payment,  and  claimed  to  retain  her 
share,  for  large  advances  and  othersumsmade  to  her  husband  during 
the  father's  life.  Circumstances  in  which  it  was  held,  that  her  de* 
ceased  father  having  entered  into  a  transaction  and  agreement,  by 
which  he  had  discharged  all  these  claims  for  advances,  she  was 
entitled  to  her  third  share  of  the  executry. 

Fergus  Rae,  whose  estate  is  now  in  dispute,  died  intes- 
tate in  September  1797,  leaving  issue  the  appellants,  his       ^797. 
three  sons,  and  a  daughter,  the  respondent,  Mrs.  Newal. 
Their  father  left  heritable  property  to  the  amount  of  £3000 
or  £4000,  and  personal  estate  worth  £4693.  lis.  4d. 

James,  the  eldest  son,  succeeded  to  the  heritable  estate, 
and,  by  the  law  of  Scotland,  the  personal  estate  behoved  to 
be  divided  equally  among  William,  John,  and  the  respond- 
ent Margaret  Raes. 

Although  James  Rae  had  no  interest  in  tho  personal 
estate,  yet  he  improperly  possessed  himself  of  that  estate, 
and  took  upon  himself  the  administration  of  it  for  the  bene- 
fit of  his  two  brothers,  they  residing  at  a  distance,  and  con- 
ceivingy  besides,  the  idea  that  tho  respondent  had  no  right 
to  any  part  of  in. 

In  these  circumstances,  the  present  action  was  raised  by 
the  respondents,  setting  forth  ^*  That  as  no  settlement  had 
"*  been  executed  by  the  said  Fergus  Rae,  the  said  James 
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1806.       "  Rae,  hifl  eldest  son,  succeeded  to  the  heritable  estate, 

**  which  is  very  valuable,  and  the  saids  John  Rae  and  Wm. 

^^^^        "  Rae,  and  the  pursuer  Margaret  Rae,  as  the  executors  and 

KEWAL.  "  nearest  in  kin  to  their  father,  acquired  right  equally 
*•  amongst  them  to  tlio  moveable  estate,  means  and  effect*, 
•*  left  by  the  said  Fergus  Rae,  their  father,  to  a  great 
''  amount:  That  the  said  James  Rae,  the  eldest  son,  immc- 
•*  diately  after  his  father's  death,  without  the  consent  of  the 
"  said  brothers  and  sister,  or  any  legal  right  or  title  what- 
"  over,  thought  fit  to  take  upon  him  the  sole  management 
•'  of  his  father's  affairs,  intromitted  with,  uplifted,  and  dis- 
"  posed  of  tlio  whole  household  furniture,  debts,  and  sums 
*•  of  money,  and  other  means  and  effects  which  he  died 
"  possessed  of,  and  refuses  to  render  any  account  thereof, 
•*  or  to  make  payment  to  the  pursuer,  Margaret  Rae  and 
*'  her  husband,  of  their  third  share  of  the  said  move- 
*'  able  estate,  to  which  they  have  an  undoubted  right  by 
•*  law."  And,  therefore,  concluding  to  produce  and  ex- 
hibit an  exact  inventory  of  the  personal  estate,  and  to  hold 
just  count  and  reckoning  with  the  respondents,  and  make 
payment  to  them  of  their  just  equal  third  share  of  the  said 
personal  estate^  The  appellant  also  brought  a  multiple- 
poinding. 

In  defence  to  the  main  action,  the  appellant  James  ad- 
mitted, that,  after  payment  of  all  debts,  there  was  a  freo 
balance  of  funds  in  his  hands  of  £4693.  lis.  4d.,  of  which  the 
respondent's  third  amounted  to  £1564.  10s.  3j^d.  But  ho 
pleaded  that  he  was  entitled  to  retain  that  sum  until  the 
respondents  severally  fulfilled  certain  obligations  that  bo- 
came  vested  in  him,  as  the  heir  of  Fergus  Rae.  Separate- 
ly, That  the  respondents  were,  as  in  an  accounting  with  the 
other  younger  children,  bound  to  deduct  or  set  off  the 
value  of  an  heritable  subject  that  had  been  purchased  bj 
Fergus  Rae,  and  transferred  by  donation  of  him  to  the  re- 
spondents. 

But  the  circumstances  which  the  respondent  stated  to 
meet  this  defence  were  : — tliat  the  late  Fergus  Rae  had,  on 
the  outsetting  of  all  his  children,  given  them  large  advances 
to  begin  with,  with  the  exception  of  his  daughter,  the  re- 
spondent, to  whom,  on  her  marriage,  he  gave  nothing ;  and, 
in  order  to  put  her  on  an  equal  footing  with  the  rest  of  hw 
children,  he  made  a  donation  to  Mrs.  Nowal  of  a  small 

1790.       piece  of  ground  or  field,  which  he  purchased  for  that  pur- 
pose, taking  the  rights  from  the  seller  "  to  and  in  favour  of 


BASS 
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"  tho  said  David  Newal,  and  Margaret  Rae  his  spouse,  and  ^^^' 
"  the  longest  liver  of  them  two,  in  conjunct  fee  and  liferent, 
"  and  to  the  children  procreated,  or  that  may  be  procreated 
*'  between  them,  in  fee,  absolutely  and  irredeemably,  All  h«wal, 
*'  and  whole  that  park  or  enclosure,"  &c.  There  was  super- 
added a  clause,  providing,  that  notwithstanding  the  chil- 
dren of  the  said  David  Newal  and  Margaret  Rao  are  vested 
in  the  fee  of  the  foresaid  subjects,  "  yet  it  shall  be  in  the 
"power  of  the  said  David  Newal  and  Margaret  Rae,  or 
"  Burvivor  of  them,  to  sell  or  otherwise  dispose  of  the 
"same,  as  they  shall  see  most  advantageous  for  their  chil- 
"  dren's  behoof,  and  to  divide  the  price  among  them  in  such 
"  fthares  and  proportions  as  they  may  think  proper." 

Having  also  taken  one  of  the  farms  on  lease  belonging  to 
the  Duke  of  Queensberry,  on  tho  grassum  principle,  the  de- 
ceased Fergus  Rao  becamo  bound  as  security  in  a  bill  for 
tho  amount,  £420,  as  well  as  a  cautioner  in  relief  to  his  own 
cautioners,  as  Collector  of  Supply  for  tho  county  of 
Dumfries. 

In  July  1796  the  respondent,  David  Newal,  became  bank- 
rupt, whilo  the  negotiation  as  to  the  lease  was  not  completed, 
although  tho  factor  had  received  tho  bill,  and  had,  in  return, 
become  bound  to  procure  the  lease.  In  these  circumstances, 
the  Duke  directed  his  factor  to  declare  the  proposed  lease 
at  an  end,  and  to  advertise  the  farm. 

At  a  meeting  of  his  creditors,  James  Rae  made  offer  of 
5.4.  in  the  pound  for  the  respondent,  which  was  accepted  of, 
Fergus  Rae  the  father  being  present,  and  consenting  as  a 
creditor.  It  appeared  thatthe  appellant  James  Rae  wasacting 
for  Fergus  Rae  in  this  offer,  and  by  whom  all  the  debts  dueby 
therespondentwereafterwardspaid.  In  return  for  this,  Fergus 
Rae,  with  tho  consent  of  James,  got  an  ab:^olute  disposition  to 
the  lands  possessed  by  the  respondent  Newal,  called  Bushy- 
bank,  and  other  houses,  together  with  certain  debts  and  per- 
Bonal  fundsduetohim.  But  no  conveyance  wassoughtorgrant- 
cd,  of  the  above  enclosure,  although  tho  appellant  contend- 
ed that  it  was  comprehended  under  tho  above  conveyance, 
and,  therefore,  until  given  up,  the  share  of  the  executrj 
ought  to  be  retained. 

After  having  thus  settled  with  his  creditors,  he  renewed 
his  negotiations  for  tho  farm,  which  had  been  broken  off, 
and  tho  bill  returned  by  tho  Duke.  Ho  succeeded  in  ob- 
taining this  without  any  security. 

In   these  circumstances,  the  respondents  pleaded,   that 

VOL.  V.  K 
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1806.       whatever  debt  ho  owed  to  Fergus  Rae  at  the  time  of  his 
bankruptcy  must  bo  held  to  liavo  been  discharged,  by  his 

^^^^        acceding  to  the  offer  of  composition,  and  by  the  agreement 

NKWAL.      and  conveyances  then  made  and  gone  into,  whereby  he  had 

Jan.  14, 1800.  conveyed  to  him  all  his  heritable  and  movcablo  property. 

The  Lord  Ordinary  pronounced  this  interlocutor: — **  Fiud 

"  that  the  late  Mr.  Fergus  Rao  must  be  held  and  consider* 

"  ed  as  having  acceded  to  the  measures  adopted  by  the 

^'  creditors  of  the  pursuer  David  Newal,  and  bound   to  dis- 

"  charge  his  own  debts  alongst  with  tiiem>  for  the  composi- 

**  tion  of  5s.  per   pound ;    and,  in  respect  of  the  whole 

"  circumstances  of  tho  case,  in  particular,  of  Mr.  llae  being 

"  entitled  to  receive  a  convcyanco  of  the  whole  estate,  heri- 

**  table  and  moveable,  of  Mr.  Newal,  as  narrated  in  the  dis- 

"  position,  of  date  the  5th  day  of  October  1796 ;  therefore, 

**  upon  these  grounds,  repels  the  general  defence  pleaded 

**  by  the  defender^  James  Kae,  in  the  action  of  constitutioa 

*'  against  him  ;  and,  in  the  process  of  muhiplepoinding,  finds 

**  tho  pursuers,  Mr.  and  Mrs.  Newal,  entitled  to  one-third 

''  or  share  of  the  executry  funds  left  by  tlio  said  deceased 

"  Fergus  Rae ;  but,  in  respect  it  is  said  that  the  whole  he* 

"  ritable  and  moveable  property  of  Mr.  Newal  has  not  becQ 

"  disponed  in  terms  of  the  obligation  come  under  when  the 

"  agreement  to  pay  and  accept  of  the  composition  of  5s.  per 

"  pound  was  entered  into  ;  and  that  part  of  the  subject  has 

''  been  and  still  is  retained  by  Mr.  Newal,  finds,  that  tho 

"  pursuers  are  not  entitled  to  hold  possession  of  any  part  of 

"  the  property  so  conveyed,  but  must  divest  themselvcB, 

*'  and  make  over  the  same,  if  there  be  any  such,  before 

'*  drawing  any  part  of  tho  third  of  the  executry  of  tho  late 

'*  Mr.  Rae ;  and,  in  order  that  the  facts  with  regard  to  this 

'*  point  may  be  ascertained,  appoints  the  causo  to  be  en- 

"  rolled,  and   parties  procurators  to  bo  heard  at  the  bar 

Jan.  28,  Feb. «  against  the  first  calling."*'     To  this  interlocutor  the  Lord 

14,  March  8,    ^    ,.  n  ,  i    .  .  , 

and  May  23,    Ordinary  adhered  on  advismg  several  representations. 

1800.  On  the  other  points  the  Lord  Ordinary  found:  ^*  That 

Nov.  19,         '« the  circumstance  of  Fergus  Rae  having  bought  up  the 

"  debts  of  Mr.  Newal  at  tho  rato  of  5s.  per  pound»  on  con- 

"  dition  of  obtaining  an  assignation  to  his  funds,  does  not 

**  bar  the  pursuers  from  insisting  in  this  action  for  a  third 

'*  share  of  tho  executry  after  his  decease :  Finds,  that  tho 

*'  subject  in  Dumfries,  and  the  lease  of  the  farm  of  Tibbcr8> 

"  were  not  included  to  Newal's  obligation  to  assiga  bis 

^  funds  to  Fergus  Rao ;  and  therefore  refuses  the  desire  of 

«  the  representation,  and  adheres  to  the  former  ioterlocu- 
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"  tor."     To  this  interlocutor  the  Lord  Ordinary,  on  advising       1806. 
representations,  adhered.  — ' 

On  further  representation  the  Lord  Ordinary  pronounced        ***■'' 
this  interlocutor  :  find  "  Tiiat  the  respondents,  before  draw-       nkwal. 
"  iiig  any  part  of  their  third  share  of  the  executry,  are  bound  P**^-  ^;  ^^^ 
'*  to  assign  and  make  over  to  the  reprpsenter  (appellant),  their     * 
"  right  and  interest  to  iho  subject  in  Dumfries ;  and,  with 
"  tiiis  alteration,  adheres  to  the  interlocutor  complained  of, 
"  quoad  ultra,  and  refuses  the  desiio  of  the  representation.'* 
Other  six  representations  for  the  appellant  James  were  re- 
fused. 28th  May,  16th  and  24th  June,  and  10th  July  1801, 
19th  Jan.  and  .'-id  Feb.  1802, 

The  appellant  James  Uae,  and  also  the  respondents,  put  in 
reclaiming  petitions  to  the  Court.  The  Lords  refused  tho 
petition  for  tho  a|)pellant,  and  pronounced  this  interlocutor 
as  to  the  respondents  : — **  Having  advised  this  petition,  with  June  30,1802. 
'*  tho  answers,  alter  tho  Lord  Ordinary's  interlocutor  re- 
"  claimed  from  ;  find  that  tlic  subjects  in  Dumfries  were  not 
"  included  in  Mr.  Newal's  obligation  to  assign  his  funds ; 
"  and  remit  to  the  Lord  Ordinary  to  proceed  in  the  cause 
"  accordingly."  On  further  petition  they  adhered  ;  and  found  Peb.  8, 1803. 
"  the  pursuers  (respondents)  entitled  to  an  interim  payment 
"  of  £1200  Sterling  from  tho  petitioner,  and  decern  for  pay- 
**  mei.t  thereof,  and  fur  £10  Sterling  as  the  expense  of  tho 
•*  answets,  togtther  with  the  full  expense  of  extract." 

Against    these    inteilocutors    tho    present    appeal   was 
brought  to  tho  House  of  Lords. 

J^Uaded/or  the  Appellants. -^Tho  respondent,  Mr.  Newal, 
being  largely  indebted  to  the  estate  of  Fergus  Uae,  after 
imputing  all  that  was  recovered  under  tho  conveyances  ex- 
ecuted by  him  in  Mr.  lleid*s  favour,  cannot  bo  allowed  to 
tike  tho  third  share  of  the  free  produce  of  that  estate,  as 
coming  to  him  in  tho  right  of  his  wife,  without  |)aying  what 
lie  is  so  indebted,  or,  in  other  words,  the  one  sum  must  bo 
set  against  the  other,  and  an  account  instituted  between  tho 
parlies  on  that  footing.  The  respondent,  David  Newal,  does 
not  dispute  that  this  ought  to  bo  the  course,  and  niUst  bo  tho 
consequence,  if  ho  is  indebted  to  the  estate  of  Mr.  Fergus 
llae ;  but  ho  denies  the  debt,  alleging,  in  tho  first  place, 
that  Mr.  Itae  agreed  to  take  5s.  in  the  pound  as  a  composi- 
tion, and  thereu|)on  to  discharge  him,  and  that  the  sums  re- 
covered by  Mr,  Rao  were  sufficient  to  pay  that  composition, 
as  well  as  what  he  advanced,  or  is  alleged  to  have  advanc' 
ed,  to  the  other  personal  and  unpreferable  creditors  of  the 
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1806.       respondent  Newal,  and  to  this  the  Court  has  given  its 
■  sanction,  by  finding  "  that  the  late  Mr.  Fergus  Rae  must 

BABs  ««  jjQ  j^gij  aiul  considered  as  havins:  acceded  to  the  measures 
NKWAL.  "  adopted  by  the  creditors  of  the  pursuer,  David  Newal, 
''  and  bound  to  discharge  his  own  debts  alongst  with  them, 
"  for  the  composition  of  5s.  in  the  pound."  The  only  evi- 
dence from  whence  this  can  be  inferred,  is  the  minute  of 
what  passed  at  the  meeting  of  Mr.  Newal's  creditors  held 
on  the  2Sth  July  1796.  But  the  appellants  submit  that  this 
conclusion  is  not  authorized  by  the  words  of  the  minute, 
and  that  the  whole  circumstances  demonstrate  that  it  was 
not  in  contemplation,  nor  could  it  be  the  intention  of 
any  of  the  parties  to  that  transaction,  that  the  demands  Fer- 
gus llae  had  or  might  have  upon  the  respondent  Newal, 
were  to  be  restricted  to  a  fourth  part,  or  that  Newal  was  to 
be  discharged  from  these  demands,  when  Mr.  llae  had  got 
5s.  in  the  pound.  The  appellant  acknowledges,  though  tho 
proposal  to  the  creditors  was  made  by  him,  yet,  in  so  doing, 
he  was  acting  for  his  father,  Fergus  Rae,  from  whom,  ac- 
cordingly, tho  money  came,  which  the  compounding  credi- 
tors received,  and  to  whom,  accordingly,  the  conveyances  of 
the  bankrupt's  estate  were  made.  Fergus  Rae  may  there- 
fore be  viewed  as  having  been  the  actual  proposer  of  this  com- 
position contract,  by  which  it  appears  he  proposed  •*  to  pay 
**  to  the  personal  creditors  a  composition  of  53.  in  the  pound 
**  of  their  respective  debts,  provided  that  ho  was  put  into  tho 
'*  immediate  possession  of  Newal's  funds,  so  as  he  might  bo 
"  enabled  to  convert  tho  same  into  money,  and  that  the 
"  ( rcditors,  when  paid,  should  accept  of  the  said  composi- 
"  tion,  in  full  of  their  respective  debts,  and  grant  to  him  such 
**  conveyances,  or  discharges  thereof,  as  should  be  thought 
**  proper."  Here,  it  will  be  seen,  that  there  is  nothing  said 
about  discharging  Newal.  Onthe  contrary,  Mr.  Rae  stipulates, 
that  on  payment  of  the  composition,  tho  creditors  should 
either  convey  their  debts  to  him,  or  discharge  them,  as  he 
thought  proj)er.  The  other  creditors  were  to  take  their 
composition  as  injull^  but  not  from  Mr.  Newal,  it  was  from 
Mr.  Rae,  who  was  to  be  put  in  their  place,  the  reason  of  which 
obviously  was,  that  he  might  keep  up  the  debts,  if  neces- 
sary, against  Newal  and  his  estate.  But,  2nd,  it  is  therefore 
quite  untenable  to  suppose  this  transaction  to  have  been  an 
agreement  between  Mr.  Newal  and  Fergus  Rae,  whereby 
the  latter  undertook  to  discharge  all  his  debts,  in  tho  above 
form,  upon  the    former  receiving  the  conveyance  to  the 
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whole  property,  real  and  personal,  belonging  to  the  bank-        1806. 

nipt.    Mr.  llae  did  not  expressly  agree  to  take  the  same    

composition  as  the  other  creditors,  yet  this  is  the  inference  ^^**" 
which  the  respondent  draws  and  maintains  from  his  conduct,  hevt'al. 
lie  did  not,  by  any  deed  or  act,  expressly  discharge  Newal, 
and  surely  a  discharge  of  a  legal  demand  is  not  to  be  pre- 
sumed from  facts  and  circumstances,  or  from  the  conveyance 
made  by  Newal  to  Fergus  Rac.  No  doubt,  the  conveyance 
to  the  enclosure  or  piece  of  ground  has  never  been  made, 
and,  therefore,  to  that  extent,  he  is  entitled  to  set  off  its 
value  against  the  claim  now  made. 

Pleaded  for  the  Respondents. — The  respondents'  title  t.o 
the  third  part  of  the  executry  claimed  by  them  of  Fergus  Ilae's 
moveable  or  personal  succession,  is  unquestionable  ;  and  tho 
sum  awarded  by  the  interim  decree  of  the  Court  of  Session  is 
below  its  amount.    The  objections  and  countcrclaimsinsisted 
on  by  the  appellant  James,  are  not  founded  on  law,  and  seme 
of  them  cannot  be  set  up  by  him.     The  agreement  between 
Mr.  Fergus  Rae  and  Mr.  Newal  is'  fully  established  by  tho 
whole  writings  and  conduct  of  the  parties  to  have  been  thus: 
— That  Mr.  Rae  should  obtain,  by  a  conveyance  from  Mr. 
Newal,  an  absolute  and  irredeemable  right  to  the  proper 
estate  of  Mr.  Newal  that  belonged  to  him  on  2Sth  July  1796, 
and,  on  the  other  part,  Mr.  Rac  should,  as  creditor,  grant  to 
Mr.  Newal,  and  by  a  transaction  with  the  other  creditors, 
procure  to  him  a  discharge  of  all  the  debts  he  owed  at  that 
date,  thereby  securing  to  Mr.  Newal  tho  enjoyment  of  what- 
ever property  he  should  acquire  subsequently  thereto.    That 
such  was  tho  nature  of  the  agreement  seems  to  be  ad- 
mitted, and  cannot  well  be  controverted.     Had  Fergus  Rae 
not  bound  himself  as  a  creditor  by  that  transaction,  as  well 
as  the  other  creditors,  it  would  have  been  unfair  in  tho 
extreme,  and  contrary  to  the  bona  fides  of  that  transaction ; 
for  it  would  be  giving  him  an  advantage  over  the  other 
creditors,  which  was  never  intended  by  that  tran$actiun. 
2.  The  conveyance  of  the  enclosure,  or  small  piece  of  ground, 
it  is  well  known,  the  respondents  only  enjoy  a  liferent  of 
it,  tho  fee  being  in  their  children ;  besides,  by  the  sound 
construction  of  the  obligation,  the  obligation  and  convey- 
ance extend  only  to  the  proper  estate  of  Mr.  Newal,  and 
does  not  extend  to  the  liferent.     But,  in  point  of  fac%  tho 
estate  actually  conveyed  and  taken  possession  of  by  Fergus 
Uae,  was  more  than  sufficient  to  indemnify  Mr.  Rae  of  all 
the  engagements  come  under,  and  of  all  the  advances  made 


184     CASES  ON  APPEAL  FROM  SCOTLAND. 

1806.       on  tho  re.«pondont,  Ncwal's  account,  so  that  tho  claim  now 
^    made  for  an  assignment  to  this  liferent  eatato,  and  also  to 


o:<AUAM      liijj  interest  in  ilio  lease  in  Timbers,  is  wliolly  untenable,  auJ 
C3UNTIC88  OF  ^^S^^^  thcreforc  to  bo  rejected  and  disallowed. 
cLKNCAiRN,       After  hearing  counsel,  it  was 

Ordered   and    adjudged  that   tho  appeal  bo  dismissed, 
and  that  tho  interlocutors  bo,  and  the  isamc  aro  hereby 
affirmed. 
For  Appellants,  John  CUrJcj    William  Alexander^  Geo. 

Jo8.  BtlL 
For  llespondonts,  Wm.  Adam,  Robert  Corbet 

Note. — Unreported  in  the  Court  of  Session. 


i 


[Mor.  App.  i.  Ileir  Apparent,  Ifo.  1.] 

Wm.  Cunninghamk  Gkauam,  of  Gartmore) 
andFinlaptono,   -        -        -        -  }     ^/>P«Kant; 

Isabella,    Countess  Dowager  of  Glen-j 

GAiitN,  and  William  Ikglis,  W.S.,  herv    Ilespondents. 
Attorney, ) 


IIouso  of  Lords,  7th  July  1806. 

ENTAIL LiFEREKT  LOCALITY — IIeIR  APPARENT — OnEHOUS  DeBTS 

— Act  161)5,  c.  24 — An  cKtail  reseived  po^Aer  to  the  heirs  of  entail 
to  grant  liferent  infeftments  to  their  wives,  the  Siiid  provisions  not  to 
exceed  a  fourth  part  of  the  rental  of  the  estate,  so  fur  as  the  same 
%vas  free  of  former  lifeients,  A  Hfercnt  locality  vas  granted  by 
Earl  John,  in  favour  of  his  wife.  lie  died  without  isbue,  and 
vidiout  having  made  up  his  title  to  the  entailed  e>ts)tes.  The 
next  heir  passed  by  him  as  apparent  heir,  and  served  heir  to  his 
immediate  predecessor.  In  an  action  raised  by  the  widow  cf 
Karl  John,  under  the  act  1695,  c  24,  to  compel  Lim  to  gnint  a 
disposition  of  the  locality  lands,  it  was  answered,  that  the  statute 
did  not  comprehend  such  debts  as  apply  to  apparent  heirs  of 
tailzie  or  to  tailzied  estate,  but  only  to  fee  simple  estate,  and  to  such 
debts  as  were  onerous.  Held  the  Countess  entitled  to  her  hfe- 
rent  locaUty.    Affirmed  in  the  House  of  Lords. 

1708  William,  Earl  of  Glencairn,  executed  a  strict  entail  of  the 

lands  and  barony  of  Finlaystono,  containing  the  usual  pro- 
hibitory, irritant,  and  resolutive  clauses.  The  entail  reserved 
power  to  the  heirs  of  entail  **  to  grant  liferent  infeftments 
<*  to  their  ladies  or  hu^ibands^  in  satisfaction  to  them  of  all 
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'*  terccs  or  courtesies,  from  which  the  ladies  and  husbands       1800» 

"  of  the  said  heirs  and  members  of  tailzie  arc  hereby  alto*    ■ 

•*  gether  excluded  and  debarred  ;"  "  tho  said  provisions  not     ^^^^^^ 

"  exceeding  a  fourth  part  of  the  rent  of  tho  said  lands,  couNTKsti  op 

"lordship,  and  baronies,  and  others;  and  tliat  only  in  so  olkmaibn, 

"  far  as  tho  same  is  free  and  unaffected  for  a  time,  with  for* 

"  mer  liferents  or  real  debts/* 

William,  the  second  Earl  of  Glencairn,  on  his  father'^s 
death,  was  served  heir  of  entail;  and  having  been  feudally 
vested  with  tho  estate  by  charter  and  infeitment,  ho  oxe* 
cuted  a  liferent  locality  and  disposition  in  favour  of  his  coun- 
tess, equal  to  a  fourth  part  of  his  estate.  On  his  death,  he  1775. 
was  survived  by  the  countess,  and  his  son  James  succeeded 
to  the  title  and  estate,  in  which  he  was  regularly  infeft  under 
the  entail,  but  died  unmarried  in  I79I9  whereupon  his  bro-  ^701. 
thcrJohn,  the  last  Earl  of  Glencairn,  succeeded,  but  died 
without  issue  in  1796,  and  without  having  made  up  a  feudal  ^^^^' 
title  under  the  entail.  Before  his  death,  he  had  executed 
a  disposition  and  liferent  locality  in  favour  of  his  countess, 
Isabella  Erskine,  Countess  of  Glencairn.  At  this  time  tho 
Dowager  Countess  of  Glencairn,  spouse  of  the  second  Earl, 
was  still  alive,  enjoying  her  liferent  locality  ;  but  the  dispo- 
sition of  this  second  liferent  locality  was  granted  merely  to 
tho  extent  of  the  fourth  of  tho  free  rents  of  the  said  estate, 
after  deducting  the  liferent  locality  payable  to  the  Countetvs 
Dowager. 

On  the  Earl  John'^s  death,  the  entailed  estate  of  Finlay- 
stone  descended  to  the  ap^pellant's  father,  Mr.  Graham  of 
Gartmore,  who  completed  his  feudal  title  under  the  entail, 
by  passing  over  Earl  John,  the  apparent  heir,  and  serving 
to  his  brother,  Earl  James,  who  was  feudally  infeft. 

Mr.  Graham  died  in  1798,  and  was  succeeded  by  his  son, 
who  served  heir  in  general  to  his  father. 

The  present  action  was  brought  by  tho  respondent  againtt 
the  appellant,  in  whoso  favour  her  husband.  Earl  John, 
had  granted  the  liferent  locality,  second  above  mentioned,  to 
compel  him  to  convey  to  her  in  liferent  the  lands  settled 
upon  her  by  the  disposition  above  mentioned,  setting  forth 
and  narrating  tho  act  1C95,  c.  24,  by  which  *'  Our  sovereign 
"  Lord,  considering  the  frequent  frauds  and  disappointments 
**  that  creditors  do  suffer  upon  the  decease  of  their  debtors, 
"  and  through  the  contrivance  of  apparent  heirs  in  their 
"  prejudice,  for  remeid  thered*,  and  also  for  facilitating  the 
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1806.        "  transmission  of  heritage  in  favour  of  both  heirs  and  credi- 

— : **  tors,  (his  Majesty,  with  the   advice  and   consent  of  the 

GRAHAM  a  estates  of  Parliament,  statutes  and  ordains,  that  if  any 
couNTKssop  "  Tttau,  since  the  first  July  16G1,  has  served,  or  shall  hcre- 
cLEMCAiBN,  ««  aftcr  serve,  himself  heir  ;  or  by  adjudication  on  his  bond, 
"  hath,  since  the  time  foresaid,  succeeded,  or  shall  hereafter 
'*  succeed,  not  to  his  immediate  predecessor,  but  to  one  re- 
"  meter,  as  passing  by  his  father  to  his  godsire,  or  the  like, 
''  then  and  in  that  case,  he  shall  be  liable  for  the  debts  and 
**  deeds  of  the  person  interjected,  to  whom  he  was  apparent 
*•  heir,  and  who  was  in  the  possession  of  the  lands  and 
*'  estate  to  which  he  has  served,  for  tlie  space  of  three  years, 
'*  and  that  in  so  far  as  may  extend  to  the  value  of  the  said 
"  lands  and  estate." 

In  informations  which  were  ordered,  it  was  admitted  by 
the  respondent  (pursuer)  "  that  the  disposition  of  locahty 
**  could  not  be  directed  against  the  estate  of  Finlaystone,  in 
**  regard  that  her  husband,  the  late  Earl,  had  died  in  a  state 
"of  apparency;*'  but  she  maintained,  that  the  appellant 
could  be  obliged,  in  terms  of  the  above  act  1G95,  c.  24,  to 
make  good  this  provision  to  her,  and  to  grant  a  new^  dispo- 
sition of  locality  in  terms  of  the  one  granted  by  her  hus- 
band, Earl  John,  with  a  precept  of  sasiue,  upon  which  bhe 
might  be  infeft. 

In  defence,  it  was  stated  by  the  appellant,  That  an  estate 
cannot  be  affected  by  the  debts  or  deeds  of  any  person 
whatever,  unless  he  bo  a  proprietor,  feudally  vested  with  the 
estate.  That  the  statute  1695  did  not  infringe  on  this  rule, 
and,  moreover,  did  not  apply  to  apparent  heirs  of  tailzie,  or 
to  estates  held  under  the  fetters  and  limitations  of  strict  en- 
tails. That  even  if  the  statute  were  applicable  to  entailed 
property,  as  well  as  that  possessed  in  fee  simple,  yet  it  was 
only  meant  to  protect  onerous  deeds,  and  could  not  there- 
fore support  the  disposition  in  question,  which  was  purely 
gratuitous.  And  that  though  his  father,  the  late  Mr. 
Graham,  had  incurred  a  passive  title  in  terms  of  the  statute, 
yet  it  was  only  to  the  extent  of  the  rents  of  the  entailed 
estate  during  his  possession;  and,  therefore,  in  any  vievr, 
the  obligation  of  the  appellant  cannot  be  broader  than  bis 
father's. 
Maj  23, 1800.  The  Court  pronounced  this  interlocutor :— "  Upon  report 
'*  of  Lord  Glenlee,  and  having  advised  the  mutual  informa- 
"  tions  for  the  parties,  the  Lords  repel  the  defences,  and 
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"remit  to  the  Lord  Ordinary  to  proceed   accordingly."*        iho6. 
The  Lord  Ordinary  accordingly  ordained  the  (defender)  '- 

appellant  to  execute  the  disposition  qnam  primiim.     Ilis     craiiam 
Lordship  afterwards  found,  that  **  she  is  entitled,  from  tho  coontkss  of 
"  period  of  the  death  of  tho  late  Countess  Dowager  of  Glen-  clbncairs, 
**  cairn,  to  tho  liferent  of  the  whole  of  tliese  lands,  and  de-p  ,    ^^'^^ 
"  cera."     On  reclaiming  petition,  the  Court  adhered.  jftn.  26,  1H04. 

Against    these    interlocutors    the    present    appeal    was^'^^'^U  i^'^l* 
brought  to  tho  House  of  Lords. 

Pleaded/or  the  Appellant. — The  act  of  Parliament  1695, 
c.  24,  is  not  applicable  to  apparent  heirs  of  an  entailed 
estate  held  under  tho  strict  fetters  of  an  entail,  but  to  suc- 
cession to  a  fee  simple  estate.  But  even  supposing  it  ap- 
plicable to  entailed  property,  it  is  not  declared  that  the 
estate  is  to  be  burdened  or  affected  with  the  debts  of  the 
interjected  apparent  heir.  For  that  in  a  strict  entail,  and 
in  this  entail  in  particular,  cannot  possibly  be.  Taking  tho 
act  therefore  in  its  most  liberal  sense,  its  only  effect  was  to 
render  the  late  Mr.  Graham  of  Gartmore  personally  liable 
for  the  debts  and  deeds  of  John  Earl  of  Glencairn,  and  that 
only  *•  in  so  far  as  may  extend  to  the  value  of  the  said  lands 
**  and  estate,  and  no  farther."  But  as  his  father,  in  this 
entailed  estate,  only  interfered,  and  could  only  interfere, 

*  Opiijions  of  the  Judges. 

Loud  Puesident  Caaipbell  said, — <'  1st  point,  This  case  is  clearly 
iritbin  the  act  lti95.  In  cases  of  bankruptcy,  even  voluntary  post- 
nuptial provisions  to  a  wife  have  been  sustained  as  onerous,  entitling 
ber  to  rank  with  creditors ;  and,  in  cases  of  deathbed  provisions  to  a 
^ife,  they  arc  held  onerous,  and  such  are  good,  though  to  younger  chil- 
dren. As  to  the  2nd  and  3d  points*  I  am  of  opinion  that  there  is  no 
distinction  between  tailzied  and  untailzied  property,  so  far  as  the  tail- 
lie  admits  of  the  estate  being  burdened ;  and  by  the  act  1695,  suc- 
ceeding heirs  are  personally  bound  to  fulfill  the  obligation.'' 

Lord  Justice  Clfbk — <*  Ist  point.  I  think  that  the  act  of  Par- 
liament means  just  to  supply  the  want  of  title,  and  that  the  rational 
deeds  of  the  apparent  heir,  three  years  in  possession,  must  be  held 
&8  onerous  and  good.  2nd  point.  As  to  the  extent  of  liability,  and 
also  the  3d  point,  1  think  the  decision,  Graham  t/.  Creditors  of  Mor.  p. 
Graham,  13th  May  1795,  does  not  apply."  ^^489. 

Lord  Balmdto. — '^  I  am  of  the  same  opinion." 

Ix>iu>  Baknatyme. — '*  I  am  of  the  same  opinion." 

Lord  Mbthten. — ^'  I  doubt  if  he  has  done  it  io  the  way  intended 
l)y  the  entail." 

Lord  Mkadowbank.— «  I  have  the  same  doubt ;  it  is  a  mere 
fccully.*' 

President  Campbell's  Session  Papers,  vol.  97* 
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1806.       with  no  more  than  the  rents,  it  is  only  in  bo  far  as  theso 

were  JLtromitted  with  during  his  possession,  that  the  appel- 

CRAUAM  2^,^^  ^j^,,  j^Q  liable  to  the  respondent.  By  the  act  of  Parlia- 
cooNTK^s  OF  nient,  it  is  only  the  debts  and  deeds  of  the  interjected  ap- 
cLBNCAiBN,  parent  heir  which  can  bo  inado  effectual  against  the  suc- 
ceeding heir  who  serves.  But  the  dit^position  granted  to  tbo 
respondent  cannot  be  considered  in  law  as  an  onerous  deed, 
and  must  be  held  in  law  as  purely  gratuitous,  as  to  bo  re- 
vocable at  [dcasure  by  the  grantor. 

Fleaded/or  the  Respondents. — This  appeal,  after  so  long 
an  acquiescence  in  the  interlocutor  of  23d  May  1800,  was 
not  expected^  and  the  appellant  is  now  barred  in  law  by 
homologation  from  challenging  the  judgment  on  the  origi- 
nal branch  of  the  cause.  He  has  even  declared  on  tbo 
record,  while  discussing  the  second  branch  of  the  cause- 
namely,  the  extent  of  the  locality,  that  he  acquiesced  in  tbo 
judgment  upon  the  first  point.  Kay,  he  has  not  only  done 
this  in  words  but  also  in  deeds,  rehxis  ipsis  etfactis ;  for  be 
actually  proceeded  to  execute  a  disposition  of  locality,  in 
consequence  of  which  she  was  infeft,  has  been  in  possession, 
and  has  exercised  the  power  of  turning  out  tenants  and  let- 
ting the  lands  on  new  leases.  But,  independently  of  homo- 
logation upon  the  part  of  the  appellant,  the  interlocutors  of 
the  Court  of  Session  are  founded  on  law.  The  disposition 
to  the  Countess  by  Earl  John  was  onerous,  and  such  as  fell 
within  tho  provisions  of  the  statute  1695,  c.  24.  Thatsta- 
tuto  applies  to  entailed  succession,  as  well  as  to  fee  simplo 
estate.  Nor  does  it  follow,  what  the  appellant  contends, 
that  if  the  statute  applies  to  such  estate,  then  it  can  only 
be  to  the  effect  of  making  him  liable  to  the  value  of  tbo 
estate  intromitted  with,  which  was  merely  tho  rents.  Tbia 
is  a  mere  evasion.  The  obligation  is  to  grant  a  disposition 
of  a  liferent  locality,  and  that  obligation  falls  on  him.  k% 
to  the  extent  of  the  locality,  it  is  clear,  that  while  tho  for- 
mer locality  existed,  she  could  only  be  entitled,  according  to 
the  conception  of  the  entail,  to  the  fourth  of  the  free  rents, 
after  deducting  said  locality,  but  now  that  tho  first  locality 
is  extinguished,  she  is  now  entitled  to  the  full  fourth  of  the 
rents  of  tho  estate. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  be,  and  the 
same  are  hereby  affirmed. 
For  Appellant,    Wm.  Alexander,  Ad,  Gillies^  J.  P.  Grant. 
For  Bespondents,  TF.  Adam,  Samuel  Romilly^  Math.  Ro»9, 
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]BOG» 


[Fac.  Coll.  vol.  xiii.  p.  7,  ot  Mor.  p.  11962] 

SMtTil,  &C, 

James  Smith,  Manaijor  for  tlio  Loitli  Glass  j  v, 

W«»rk  Company,  Jamks  Ton,  Merchant  iii>-  Appellants;      ^««-ton,  &c* 
Borru\v.*touimcP8,  &  Others,  Underwriters,) 
Joiix   Yelton,    Mcrcliant    in    KincardineA 
Jamks  Ogilvie,  Shipmaster   there,  andf 
lloDEKT    Stein,    Farmer   in    Loanside.i  -"«*/^<>'*««'*^^- 
O^vucrsof  the  Ship  Diana  of  Eincardinc,/ 

riouso  of  Lords,  21st  July  1806, 

lysuwANCE — LvsuRADLK  INTEREST. — A  policj  of  insurance  was  ef- 
fected on  the  salvage  arising  to  a  ship  and  owners,  from  the  recap* 
tare  of  a  vessel,  hhe  was,  in  a  short  time,  captured  back  again  by 
the  enemy  ;  and  the  questions  were,  I.  Whether  the  salvage  due, 
on  recapture  of  a  vessel,  was  a  valid  insurable  interest  ?  and,  2. 
Whether  the  terms  of  the  written  policy,  wilhout  any  specification  of 
the  commencement  and  termination  of  the  risk,  and  proper  descrip- 
tion of  the  subject  insured,  was  valid?  The  Jud<re  Admiral  and 
the  Court  of  ^Session,  held  that  there  was  an  iusunible  interest. 
In  the  House  of  Lordo,  the  policy  was  held  to  be  void  and  null,  as 
not  containing  a  sufficient  description. 

John  Yilton,  merchant  in  Kincardine,  and  part  owner  of 
the  ship  Diana  of  that  port,  and  one  of  the  pursuers  in  this  June  1797. 
action,  employed  Mr.  Robert  Allan,  insurance  broker  in 
Edinburgh,  to  effect  an  insurance  for  £800,  on  tlie  ship 
Diana,  on  a  voyage  from  the  Firth  of  Foith  to  the  Baltic, 
Mrhicli  was  accordingly  effected.  July  5>  1<^^7. 

A  few  weeks  thereafter,  Mr.  Yelton  wrote  Mr.  Allan, 
informing  him  that  **  the  Diana  has  got  safe  over,  and  has 
"  retaken  the  Lady  Bruce  of  Newcastle,  said  worth,  with 
"cargo,  £'2600;  and,  dthough  I  iiavo  no  particular  advice 
"  from  Captain  Ogilvie,  yet  as  I  am  pretty  certain  that  one- 
"  third  will  at  least  come  to  the  recaptors,  I  judge  proper  to 
"  request  you  to  cover  £800  on  said  ship  and  cargo,  for  in- 
"  terest  of  owners  of  Diana  ;  for  premium  of  such,  debit  my 
•*  account,  advice  of  which  you  may  send  per  bearer,  who 
**  is  to  be  in  Edinburgh  till  four  o'clock  evening." 

To  this  letter  Mr.  Allan  returned  the  following  answer:— 
"  I  wrote  you  last  post,  and  have  since  your  favour  of  the  July  6,  1787. 
"  same  date,  ordering  me  to  insure  £800  on  the  supposed 
**  salvage  of  the  Lady  Bruce  of  JKewcastle,  retaken  and 
'*  carried  into  Norway,  due  to  the  Diana.    I  have  only  been 
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1806.      *'  able  to  get  £400  done,  at  £8.  8s.  per  cent.       £33  12   0 
Policy  2...  6d.— Duty  10s.  .  .  0  12    6 


6MIT1I»  &C. 


TELTON,  &c.  "  At  debit  of  the  ownora  of  the  Diana,  £34    4    6 

*•  I  annex  the  underwritcr»'  names  ;  and,  from  what  lean 
"  learn,  that  it  is  as  much  as  you  can  cover  on  the  chance  of 
"  salvage. 

"  £100  J.  Smith, 
"  £100  J.  Tod. 
"£100  H.Smith. 
*'  £jO  A.  Wood. 
«  £50  A.  Ro88. 

.      "  In  all,  £400." 

The  policy  was  in  the  common  form,  but  without  any  of  the 
accustomed  blanks  beinp^  filled  up,  except,  l^t.  The  name  of 
the  assured,  viz.  **  John  Yelton  of  Kincardine,  for  tiio 
"  owners  of  the  Diana,  Ogilvie."  2d.  *'  Tiic  premium  eight 
"  guineas  per  cent."  ;  and,  3d.  *'  The  date  and  place  where 
"  the  policy  was  executed,  viz.  5th  July  1797,  Edinburgh." 
At  the  foot  of  the  policy  was  the  iollowing  memorandum: 
"  The  insurance  is  declared  to  be  upon  the  supposed  sal- 
•'  vage  due  to  the  Diana,  Captain  Ogilvio,  on  the  Laily 
"  Bruce  of  Newcastle,  retaken  and  carried  into  Norway." 

Within  three  days  thereafter,  Mr.  Yelton  wrote  Mr.  Allan, 
informing  him  that  the  Lady  Bruce  had  again  been  captur- 
ed ;  and  soon  thereafter  raised  action  before  the  Admiralty 
Court  upon  the  policy. 

In  defence,  it  was  stated  that  the  pursuers  had  hero  no 
insurable  interest.  If  they  had,  then  they  were  bound  to 
show  the  letters  of  marque,  authorizing  the  Diana  to  make 
capture  or  reprisals  on  the  enemy.  The  policy  U  an  open 
policy — the  subject  or  interest  insured  in  **  tlie  su{)po6cd 
*'  salvage  due  to  the  Diana.*^^  There  is  neither  the  name  of 
the  place  from  whence  the  ship  is  to  proceed,  nor  the  port 
to  which  she  is  bound,  and  for  which  she  is  to  sail,  nor  tho 
time  at  which  tho  risk  begins  and  tho  same  is  to  end,  ex- 
pressed therein. 

The  Judge  Admiral  ordered  the  pursuers  (respondents) 

to   produce   evidence   of  the   facts,   and   also  tho  policy. 

May 24, 1798.  Thereafter  he  pronounced  this  interlocutor :—"  Finds  the 

'*  pursuers,  by  the  recapture  of  the  ship  called  the  Lady 

'*  Bruce,  have  qualified  a  legal  insurable  interest  for  the  sal* 
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"  rage  dae  upon  tho  recapture  of  the  said  ship  ;  and;  before       18O6. 

"  farther  answer,  allows  the  defenders  (i.  e.  the  now  appel-    

•Mants)  to  see  the  object  as  they  shall  be  advised  to  the    »mith,&c. 
"evidence  adduced  of  the  recapture,  and  also  of  the  said  tblton,  &c. 
"skip  tho  Lady  Bruce  being  again  captured  by  a  Dutch 
"  privateerp  and  allows  the  pursuers  (i.  e,  the  now  respond- 
*'  cnts)  to  see  and  answer  the  objection  when  lodged."     He 
afterwards  held  the  defenders  as  confessed  upon  the  fact  of 
recapture  by  the  Diana,  and  allowed  a  condescendence  of  Aug.  16,1799. 
the  salvage  that  might  be  equitably  due  to  her.     He  after- 
wards held  them  as  confessed  as  to  the  value  of  the  Lady 
Bruce,  and  decerned.  Nov.  1,  1799. 

A  bill  of  suspension  being  brought  to  the  Court  of  Ses- 
sion, the  Lords,  on  full  argument,  found  the  letters  orderly  Nov.  19,1801. 
proceeded  on,  and  decerned.* 

Against    these    interlocutors    the    present    appeal  was 
brought  to  the  House  of  Lords. 


*  Opinions  of  the  Judges:— 

Lord  Prbsidisnt  Campbell  said  : — '^  This  is  a  question  in  in- 
surance in  reg:ird  to  n  recapture  made  by  a  private  merchant  vessel, 
^TJthout  any  letter  of  mark,  and  as  to  whether  this  be  an  insurable 
interest  ?  Tliis  is  a  general  and  important  question  of  law.  The 
claim  of  salvage  is  founded  on  equity,  though  perhaps  not  in  strict 
laiT.  The  broker,  ivho  noted  for  both  parties,  could  not  be  ignorant 
of  the  nature  of  the  interest  nor  of  the  premium  paid.  What  is  the 
practice  here  as  to  brokers  hexntr  liable  or  not  ?  Vide  Addison  v.  Du« 
guiil,*J;kl  May  I7i>7,  (Mor.  p.  707J>.)  Espinasse, Nisi  Prius Cases,  p. 61 
and  (52.  The  claim  of  salvage  is  to  be  liberally  interpreted.  The  obliga- 
tion of  recompense,  \\here  one  man  has  bestowed  labour  and  expense, 
or  incurred  risk  in  saving  or  recovering  the  goods  of  another,  is  one  of 
those  which,  being  t'ormed  on  ratural  equity  and  reason,  independent 
of  any  express  covenant,  is  enforced  by  the  laws  of  all  civilized  couu'- 
tries. — See  Stair  and  Er^kine.  A  claim,  therefore,  arises  at  common 
law  from  such  an  act^  which,  when  the  case  occurs,  niuu  of  course 
vest  an  iiMirable  interct.  Neither  is  it  enougli  to  f-ay,  tha'  the 
claim  cm  only  be  made  effectmil  it  the  goods  are  in  fact  brought  safe 
to  hand,  and  that  it  ceases  when,  by  any  after  occurrence,  they  are 
sgiiiD  lost :  for,  in  the  question  of  insurance,  we  must  take  circum- 
stances  as  they  stand,  when  the  insurance  and  the  risk  of  subsequent 
loss  it  the  very  thing  insured  against  Thus,  su^  p  »so  the  capturing 
vessel  had  been  provided  with  u  letter  of  mark  on  board,  or  suppose 
the  recapture  had  been  made  by  a  king's  ship,  the  after  loss  of  the 
sabject  would  have  been  no  objection  to  the  insurance. 

'*  Supposing  the  claim,  in  this  case,  to  belong  to  the  king,  for  want 
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I80e.  Pleaded  brj  the  Appellants. — The  respondents  had  not 

'  such  an  interest  in  the  8ul»j<*ct  matter  of  the  insurance  aa  is 

sAiiTu,  &c.  insurable  by  law  ;  but  the  waid  insurance  i»  null  and  void  by 
YKI.TOS,  «cc.  19  Geo.  11.  c.  87,  which  deehircn,  that  if  "any  person  or 
**  persouB,  bodies  corporate  or  politic,  on  any  nliip  or  slii|)fl 
"  belonging  to  his  Majesty,  or  any  of  his  sulijocts,  or  any 
"  goods,  inerchandize:*,  or  efTocts,  laden  or  to  bo  laden  on 
**  board  of  any  such  ship  or  ships,  interest  or  no  intercut,  or 
"  without  farther  proof  of  interest  than  the  ])olicy  ;  or  by 
"  way  of  gaming  or  wagering,  or  witliout  benefit  of  sahage 
*'  to  the  assurer,  and  tha:  every  such  insurance  shall  be  null 
**  and  void  to  all  intents  and  purposes."  The  policy  i^  be- 
sides, imperfect  and  inept,  as  it  contains  no  description  of 
tho  voyage,  nor  of  iho  commencement  or  termination  of  the 
risk  insured  against.  And  the  warranty  that  tho  ship 
was  then  in  Norway  at  the  time  of  tho  insurance  appears 
not  to  have  been  true.  Further,  even  supposing  the  policy 
attached,  yet  no  more  could  be  demanded  than  the  propor- 


of  the  letter  of  mark,  and  that  the  salrage  was  to  be  considered  as  a 
droit  of  admiralty,  stilt  the  question  would  remain,  whether,  o«t  of 
the  king's  share,  the  actual  salvers  wouhl  not  have  a  claim  of  recom- 
pense ?  and  whether  this  is  not  ah  insurable  interest  ?  Suppose  they 
had  brought  in  an  enemy's  ship,  this  might  have  been  claimed  on  be- 
lialf  of  the  king  as  a  droit  of  adniiralry,  but  subject  to  the  claim  of 
recompense,  which  jostly  belongs  to  those  who  have  been  instrumen- 
tal in  acquiring  this  very  interest  for  the  kiiipj.  But  the  insurers 
have  no  right  to  set  up  a  question  of  this  kind  between  the  king  and 
the  captors.  Pcilmer  v.  Hutton,  3d  Feb.  \1M  (Mor.  9.>r9);  cjise  of 
the  Orma  Prizes.  Who  is  entitled  to  say  this  is  illegal?  The  most  plan- 
sibleargument  is.  that  it  remains  in  su«pen«»e  till  the  ship  issafflr  brought 
in  ;  and  then,  if  the  king  takes  her,  or  if  the  owner  oppears,  the 
daim  of  recompense  arises.  But  still,  why  should  not  an  eventual 
daim  be  insurable  ?     It  would  not  be  a  wagering  policy." 

Lord  Heilmano. — ^*  I  think  there  is  no  legal  claim  of  salvnge 
here,  and  therefore  no  insurable  interest.  Kecompense  is  given  from 
liberality." 

LoKD  Craig. — "  I  think  the  interlocutor  is  right  on  the  statute; 
but  still  there  is  a  daim  of  recompense ;  and  I  think  that  claim  nas 
insurable." 

I^RD  Mradowbakk. — *<  I  am  of  the  same  opinion.  Had  the 
ship  been  brought  in,  perhaps  the  king  might  have  claimed ;  but 
this  would  have  been  subject  to  the  claim  of  salvage  or  recompense." 

Lord  Bannatymb. — ^'  This  was  not  a  lawful  act  (insuring  such 
ao  interest.)*' 
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tion^  or  actual  interest  that  the  owners  of  the  Diana  had  in       igoe. 

the  salvage,  bore  to  the  sums  assured,  and  not  to  the  whole    

sam  of  £400  subscribed  in  the  policy.  shith,  &c. 

Pleads  for  the  Respondents. — That  the  recapture  made  tkltow,  &c. 
by  the  vessel  Diana  was  an  act,  not  contrary  to  the  law,  and 
that,  in  consequence  thereof,  they  did  acquire  a  certain  in- 
terest in  the  ship  and  cargo  so  recaptured,  and  which  creat* 
ed,  in  a  certain  event,  a  contingent  claim  against  the 
owners  for  a  just  and  equitable  remuneration.  That  the 
interest  acquired  by  the  respondents  was  of  such  a  nature 
as  entitled  them  to  insure  the  same,  against  those  risks 
which  might  occur  to  prevent  them  from  obtainii^  the  just 
remuneration  for  their  risk  and  trouble  ;  and  that  in  no  re- 
spect can  the  policy  here  entered  into  be  considered  as  a 
gaming  policy,  struck  at  by  the  statute  Geo.  XL 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  as  follows :  The  Lords  find,  That 
the  terms  in  which  the  salvage  is  described  in  the  policy 
of  insurance,  asthesubjectupon  which  theinsurance  is  de- 
clared to  have  been  made,  are  such  in  their  construction, 
that  the  policy  must  be  considered  as  inept  and  void ; 
and  find,  that  it  is  unnecessaiy  to  determine  upon  any 
question  which  it  might  have  been  necessary  to  decide, 
if  the  subject  upon  which  the  insurance  is  declared  in 
the  policy  to  have  been  made,  had  been  described  in  ' 

other  terms ;  and  it  is  therefore  ordered  and  adjudged 
that  the  cause  be  remitted  to  the  Court  of  Session  to 
review  their  interlocutors  complained  of,  and  to  proceed 
consistent  with  this  finding. 

For  Appellants,  M.  Nolan^  James  Beddie. 

For  Respondents,  WilUam  Jdam,  David  WiUiamsm. 
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'Jppellant; 


ReapondenU. 


1806.       The  Reverend  Mr.  Robbrt  Rbnntb,  Minis- ' 
ter  of  the  Qospel  at  Borrowstoanness, 
Jambs  Tod,  Albx.  Cowan,  John  Cowan/ 
TOD,  &c.         James  Smith,  Merchants;  Albx.  Aitxbn, 
Feuar ;  John  Hardib,  Baker;  and  Fran-  , 
CIS  Lindsay,  Barber ;  aUofBorrowstonn- 
ness,  describing  themselves  as  Represen- 
tatives of  the  inhabitants  of  the  said  town. 

House  of  Lords,  2l8t  July  1806. 

Trust  Uses — Mortification— Mimistbr's  Stifbni>— Immemorial 
Usage—- Res  Judicata.-— *L  A  fond  had  been  raised  and  morti- 
fied, and  vested  in  trust  for  behoof  of  the  minister  of  the  parish  of 
Borrowstounness.  At  the  time,  the  annual  produce  of  the  stock 
did  not  amount  to  the  minimum  stipend  of  800  merks,  but  poiver 
was  obtained  by  act  of  Parliament  to  assess  the  inhabitants  to 
make  up  this  to  800  merks.  Afterwards,  the  value  of  the  stock 
increased,  so  as  to  leave  a  large  surplus  over,  after  paying  the 
minister  the  800  merks,  and  other  repairs  of  the  church,  &c.  The 
inhabitants  sought  to  appropriate  this  surplus  to  other  purposes, 
and  pleaded  that  they  had  been  in  the  immemorial  usage  of  doing 
so  with  the  fund ;  Held  that  they  could  not  do  this,  and  that  the 
surplus  belonged  to  the  minister,  reversing  the  judgment  of  the 
Court  of  Session.  2.  Also  held  that  a  former  decree  of  the 
Court  of  Session,  regulating  the  appropriation  of  what  was  then 
the  whole  fund,  did  not  bar  the  present  question,  which  was  to 
determine  the  right  to  the  annual  surplus  that  had  since  emeiged 
by  the  increase  of  the  stock. 

Certain  funds  were  raised,  from  various  sources,  for  the  use 
and  behoof  of  the  minister  serving  the  cure  of  the  church  of 
Borrowstounness,  at  the  time  when  that  town  was  disjoined 
from  the  parish  of  Kinneil,  of  which  it  formed  a  part. 

The  chief  part  of  the  stock  consisted  of  5000  merks,  lent 
upon  wadset  to  Mr.  Hamilton  over  the  lands  of  Muirhouse ; 
and  a  bond  for  the  prices  of  the  seats  conveyed  in  the 
church.  These  were  accumulated  into  one  fund  in  the 
seventeenth  century,  and  vested  in  *'  four  persons,  as  com- 
'*  missioners  for  the  inhabitants  of  Borrowstounness,  for  the 
"  use,  utility,  and  behoof  of  the  minister  and  his  successors, 
«  servers  of  the  cure  at  the  kirk  of  Borrowstounness." 

At  first,  the  funds  fell  short  of  the  minimum  allowance  to 

a  minister  serving  the  cure  of  a  parish,  which  was  800  merks, 

or  8  chalders,  but  application  being  made  to  Parliament  for 

the  erection  of  the  church  into  a  separate  parish,  an  act  was 

1649.       passed,  granting  "  power  to  those  whom  the  supplicants 
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**  (inhabitants  of  Borrowstonnness)  haye  chosen  to  be  assist-       1806. 
"  ing  to  the  kirk  session,  according  to  the  act  of  Parliament,     ' 
"  or  some  other  who  shall  be  nominate,  be  common  consent      ^^^^^ 
"  of  the  town  and  ses^on,  to  stent  yearly  every  inhabitant     tod,  &c. 
"  and  every  indweller  within  the  parish,  according  to  their 
"  abilities,  for  making  up  the  yearly  stipend  of  800  merks, 
"  promised  and  obliged  to  be  paid  by  the  supplicants  to  the 
"  minister  and  his  successors  in  the  said  charge." 

The^obligation  of  making  up  the  deficiency  thus  lay  on 
the  inhabitants,  which  was  done  for  many  years  by  an  assess- 
ment on  them.  Various  changes  took  place  as  to  the  ma- 
nagement of  the  funds.  Under  a  charter  from  Cromwell,  the 
management  was  vested  in  the  minister,  but  afterwards, 
that  act  being  superseded,  it  came  to  be  managed  not  alto- 
gether by  representatives  of  the  town  only,  nor  by  repre- 
sentatives elected  by  the  town  and  kirk-session  jointly,  but 
either  by  the  kirk-session  in  conjunction  with  '<  those  whom 
"  the  inhabitants  had  chosen  to  be  assisting  to  the  kirk-ses- 
"  flion,"  or  by  some  others  who  were  nominated  by  common 
consent  of  town  and  session. 

fint,  in  the  year  1756,  the  funds  had  arrived  at  such  a 
Btate  of  productiveness,  that  the  whole  stock,  including  the 
lands  of  Muirhouse,  Duke  of  Hamilton's  bond,  bond  for  the 
prices  of  seats  in  the  church,  and  the  seat  rents,  which  were 
let  from  year  to  year,  yielded  annually  a  sum  rather  exceed- 
ing 800  merks. 

For  a  long  period  of  years  previously,  the  seat  rents  had 
not  been  dealt  with  as  a  part  of  the  common  stock  for  pro- 
viding the  minister's  stipend,  but  had  been  entirely  set 
apart  and  appropriated  for  repairing  the  church  and  church- 
yard dikes,  and  to  some  other  similar  purposes;  and  the 
managers  had  therefore  been  obliged  to  levy,  by  assessment, 
a  sum  necessary  to  make  up  the  800  merks,  independent  of 
the  seat  rents  that  were  so  expended. 

But  questions  arising  as  to  this  management,  and  as  to  the 
rights  of  parties  under  the  improved  state  of  the  funds,  ac- 
tions were  raised  by  Ritchie  and  others,  inhabitants  of  Bor- 
rowstonnness, and  members  of  the  Incorporated  Sea  Box 
Company  on  the  one  part,  and  by  the  minister  and  kirk  ses- 
sion, and  the  representatives  of  the  town,  &c.,  on  the  other. 

The  objects  of  Ritchie  and  others,  by  their  action,  were, 
Ist.  To  recover  that  share  in  the  election  of  the  assistants 
or  representatives,  which  had  been  given  them  by  the  act  of 
parliament  1640 ;  and,  2d.  To  put  an  end  to  the  annual  as- 
Beasments,  now  that  the  fund  was  sufficiently  productive  of 


146    CASES  ON  APPEAL  FROM  SCOTLAND. 

1806.       itself  to  yield  the  requisite  stipend  required  by  law,  and 

therefore  to  have  it  declared  that  the  stock  did  already  yield 

asNNiE      gQQ  ^Qj,^ .  2^Q^  |;{j|^|;  ^{jQ  fuuds  could  uot  be  applied  to  any 
TOD,  &c.      other  purpose  than  the  payment  of  stipend. 

On  the  other  hand,  the  minister  and  kirk-session,  and  their 
assistants,  believing  that  the  seat  rents  made  no  part  of  the 
stock,  brought  their  action  to  have  it  declared,  'that  the  as- 
sessment should  be  continued  until  the  proper  mortified 
stock,  independent  of  the  seat  rents,  should  yield  an  annual 
produce  of  800  merks.     They  raised  another  action  against 
the  Duke  of  Hamilton,  to  ascertain  (if  it  should  be  found 
that  the  seat  rents  could  not  be  so  applied)  who  were  the 
parties  liable  for  the  expenses  of  repairing  the  church  and 
church  yard  dikes. 
Aug.  16, 1764.     These  actions  being  conjoined,  a  decree  was  pronounced, 
finding  the  management  of  the  funds  was  vested  in  the 
representatives  or  assistants  to  be  elected  by  the  inhabitants, 
in  conjunction  with  the  minister  and  kirk-session,  and  regu- 
lating the  mode  of  election,  and  finding  '*  the  following  sub- 
"  jects  to  be  funds  falling  under  the  administration  of  thesaid 
''  assistants  or  representatives  of  Borrowstounness,  viz.  200 
*'  pounds  Scots,  as  the  victual  and  money  rent  of  the  lands 
"  of  MuirJwuse;  295  pounds  like  money,  being  what  ispay- 
'*  able  by  the  mortification  bonds  granted  by  the  inhabitants 
"  of  Borrowstounness  for  the  arrears  of  their  seats  at  the 
''  building  of  the  Said  kirk ;    the  interest  of  the  Duke  of 
<*  Hamilton's  bond,  being  83  pounds  Scots  yearly ;  89  pounds 
'*  four  shillings  Scots,  being  the  seat  rents  in  the  body  of 
"  the  church  and  range ;   60  pounds  Scots,  as  the  money 
"  arising  yearly  from  ringing  the  great  bell,  and  sales  of 
"  burying  places,  and  the  rent  of  the  house  dalled  the 
"  manse ;  and  that  the  said  assistants  or  representatives  are 
"  to  be  accountable  therefor  in  the  usual  manner  of  admi- 
<^  nistrators :  Find  that  the  said  assistants  or  representatives, 
''  or  their  successors,  havo  no  power  to  stent  or  tax  the  in- 
'*  habitants  thereof  at  present,  nor  in  time  coming,  except 
"  in  the  case  of  the  failure  or  decrease  of  the  said  stock  or 
*'  funds,  so  as  the  annual  produce  thereof  shall  not  be  suffi- 
"  cient  for  answering  the  said  800  merks  of  stipend  to  the 
'<  minister  of  Borrowstounness,  and  then  allenarly  to  snch 
"  extent  as  may  make  up  the  deficiency,  so  as  the  annaal 
"  proceeds  of  the  stock  may  yield  the  said  800  merks  Scots 
''  of  stipend  :  Find  that  the  rents  of  the  lands  of  Muirhoum, 
*'  the  annual  rents  of  the  bonds,  and  rents  of  the  seats  io 
"  the  church  of  Borrowstounness,  specially  appropriated  for 
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"  the  payment  of  the  said  Btipend,  must,  in  the  first  place,       1B06. 

**  be  applied  for  that  purpose :  Find  that  the  said  funds, 

"  after  payment  of  the  said  stipend,  must  be  applied  for 

''  payment  of  the  repairs  of  that  part  of  the  church  possess-     tod,  &c< 

**  ed  by  the  inhabitants  of  Borrowstounness,  and  for  keeping 

"  the  dykes  of  the  lower  church  yard  of  Borrowstounness  in 

"  repair :  and  that  the  said  representatives  may  make  pay- 

"  ment  out  of  the  said  funds  to  the  collector  thereof,  of  an 

"  yearly  salary  not  exceeding  £3  Sterling,  without  preju- 

"  dice,  neTordieless,  to  the  said  John  Ritchie,  and  the  other 

"  members  of  the  incorporated  Sea  Box  of  Borrowstounness, 

*'  to  insist  for  payment  of  any  debt  that  may  be  due  to  them 

"  by  the  assistants,  out  of  the  surplus  of  the  said  funds, 

"  after  payment  of  the  said  stipend  only  ;  and  reserving  all 

"  defences  competent  against  such  debts ;  and  find,  that 

**  none  of  the  funds  under  the  administration  of  the  assist- 

"  ants,  can  be  applied  by  them  in  repairing  the  kirk  yard 

"  dykes  of  Borrowstounness,  (except  the  dykes  of  the  lower 

"  church  yards),  or  for  payment  of  the  manse  rent,  school- 

"  master's  salary,  or  beUman's  salary/' 

In  the  year  1768,  a  lease  of  the  wadset  lands  otJMutrhouse, 
which,  in  the  interval,  had  become  vested  in  them  as  an  ab- 
soluto  right,  was  granted  for  38  years,  with  consent  of  the 
minister.  The  grantors  of  the  lease  were  thus  described : 
"  John  Addison,  merchant  in  Borrowstounness,  for  himself 
"  and  as  one  of  the  elders  and  members  of  the  kirk-session 
"  of  the  parish  of  Borrowstounness,  and  as  treasurer  for,  and 
"  in  name  and  behalf  of  the  minister  and  hail  other  mem- 
"  bers  of  the  said  kirk-session,  and  also  of  their  assistants, 
"  trustee,  and  managers  of  the  funds  appropriated  for  pay- 
"  ment  of  the  stipend  to  the  minister  of  the  said  parish  of 
"  Borrowstounness,  heritable  proprietors,  &o/' 

Ffom  the  decree  of  1764,  till  the  year  1786,  the  funds 
were  managed  by  assistants  chosen  in  terms  of  it,  who  con- 
sulted with  the  minister  as  a  joint  administrator.  During 
that  period,  there  was  no  surplus  beyond  the  800  merks,  ex- 
cept what  was  exhausted  by  the  several  objects  provided  by 
the  decree  1764.  The  repairs  of  the  church,  church 
yard  dikes,  collector's  salary,  and  John  Ritchie's  expenses 
in  the  process,  amounting  to  £200,  exhausted  the  funds  pro- 
duced beyond  the  minimum  of  the  minister's  stipend. 

In  1786,  however,  a  considerable  increase  arose  in  the 
stock.  There  was  a  surplus  in  the  managers*  hands  of  £300 ; 
and,  as  the  lease  was  to  expire  in  a  few  years,  there  was  a 
certain  prospect  of  a  still  farther  increase.    In  the  meantime, 
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1806.       the  respondents  had  been  in  the  practice  of  applying  the 
— — -    surplus  of  these  funds  to  other  public  uses  in  the  town. 
BENHzs  Qq|.  ^{^^  appellant,  as  minister  of  the  church,  conceiving 

TOD,  Ike.  that  be  was  entitled  to  the  whole  surplus  produce  of  the 
funds  so  proyided,  and  particuhrly  to  the  whole  rents  of  the 
lands  of  Muirhouse,  raised  action  to  have  it  found  and  de- 
clared accordingly.  The  defence  pleaded  to  this  action  was, 
Firsts  That  by  immemorial  usage  these  funds  had  been  appro- 
priated  to  other  uses  than  the  payment  of  the  minister's  sti- 
pend ;  and,  Second^  That  the  matter  was  res  judicata  by  the 
former  decree. 

Jan.  Id,  1801.  Lord  Hermand,  Ordinary,  held  the  minister  entitled  to  the 
whole  surplus.    On  reclaiming  petition,  the  Lords  pronounc- 

Jan.  14, 1802.  ed  this  interlocutor : — "  Alter  the  interlocutors  reclaimed 
"  against,  find  the  respondent,  the  minister  (appellant)  has 
'*  no  right  to  the  surplus  fund  in  question,  claimed  by  him ; 
'*  therefore  assoilzie  the  petitioners,  and  decern/'    On  fur- 

Feb.  12,1802.  ther  petition  the  Court  adhered. 

Against  these  interlocutors  the  present    appeal    was 
brought  to  the  House  of  Lords. 

Pleaded  by  the  Appellant. — From  the  original  deeds,  it  is 
clear  that  the  funds  raised  by  the  inhabitants  of  Borrowstoun- 
ness,  to  make  up  a  stock  for  to  pay  the  **  minister  and  his  suc- 
'*  cessors  their  stipends,''  were  laidoutupon  certain  securities, 
in  the  names  of  trustees  or  administrators,  and  that  those  trua- 
teeshad  tho  power  of  administration  of  the  funds,  but  the  trusts 
were,  in  these  deeds,  specially  declared,  and  bore  expressly 
to  be,  '*  for  the  use,  utility,  and  behoof  of  a  minister  and  his 
**  successors,  servers  of  the  cure  at  the  kirk  of  Borrowstoun- 
*'  ness."  In  particular,  the  lands  of  Muirhouse  having  been 
held  upon  these  trusts,  on  feudal  titles,  for  130  years,  the 
minister's  right  in  the  use  thereof,  is  now  settled  by  positive 
prescription,  even  though  he  had  no  other  title  to  found  on. 
In  addition  to  the  funds  so  absolutely  settled,  *'  for  the 
"  use,  utility,  and  behoof  of  the  minister,"  which  did  not  at 
the  time  produce  the  necessary  yearly  income  of  800  merks, 
being  the  minimum  of  the  stipend,  on  which,  by  the  act  of 
Parliament  of  Scotland  1633,  c.  8,  a  minister  could  be  set- 
tled, the  inhabitants  came  under  an  additional  obligation  to 
stent  or  assess  themselves  annually  in  a  sum  sufficient  to 
make  up  this  minimum  of  stipend,  or  800  merks  per  annum ; 
but  there  is  nothing  in  this  original  transaction,  from  which 
it  can  be  shown  or  inferred,  that  the  inhabitants  of  Borrow- 
stounness  meant  to  restrict  the  stipend  to  the  minimum  in 
all  tifade  coming,  and  to  reserve  to  themselves  the  surplus  of 
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the  morti£ed  foods,  to  be  appropriated  to  any  purpose  that  1806. 
they  might  think  proper.  There  is  no  such  restriction  in 
the  deed,  and  such  restriction  would  have  been  quite  incon- 
sistent  with  its  nature,  and  unprecedented  in  mortification  tod,  &c 
for  such  objects.  The  minimum  is  only  a  point  a  qtio  is 
calculated  a  stipend,  until  it  reaches  the  moiximum.  This 
maximum  is  implied  in  the  minimum,  and  it  is  of  the  very 
nature  of  mortification  itself,  that  the  stipend  drawn  thence 
does  increase  with  the  stock,  which  is  wholly  mortified  and 
Bet  apart  for  that  particular  purpose.  The  fund  from  which 
this  increase  solely  arises  is  the  wadset  right  of  the  lands  of 
Muirhoose,  and  it  bears  expressly  to  be  for  the  **  use,  utility, 
''  and  behoof  of  a  minister  and  his  successors."  The  decree  in 
1764  is  not  a  resjudiccUa  to  bar  the  present  action.  That 
decree  decided  quite  different  matters.  It  is  true,  it  directs 
the  stipend  of  800  merks  to  be  paid  in  the  first  place,  then 
directs  the  repairs  of  the  church  and  church  yard  dikes, 
eollector's  salary,  &c.,  to  be  paid.  But  as  to  what  remain- 
ed, after  completing  all  these  purposes,  the  decree  is  silent. 
And  it  is  precisely  as  to  this  surplus^  after  completing  all 
these  purposes,  that  the  present  question  is  raised,  and  which, 
it  is  maintained,  belongs  to  the  minister.  And  no  usage, 
however  inyeterate,  and  no  expediency,  however  urgent,  can 
flanction  an  appropriation  of  this  fond  to  other  and  different 
purposes. 

Pleaded  far  the  Respondents. — At  the  erection  of  the  town 
of  Borrowstounness  into  a  separate  parish,  in  the  middle  of 
Ae  17th  century,  it  was  stipulated,  by  the  terms  of  the 
foundation,  or  original  contract  entered  into  between  the 
psThw,  '^at  tbte  should  be  paid  to  the  minister,  by  the 
inhabitants  Oa  /^^wn,  a  specific  and  fixed  stipend  of  800 
merks  only ;  as  a^j^ars  from  the  act  of  parliament  1649, 
which  is  the  foundation,  and  must  be  the  measure,  both  of 
the  right  it  bestows  on  the  minister,  and  the  obligation  it 
imposes  on  the  inhabitants.  This  statute  being  the  regula 
TtguUf/iis^  entitles  the  minister  to  no  more  than  800  merks ; 
and  whatever  surplus  there  is  over,  the  inhabitants  are  en- 
titled, after  satisfying  their  obligation  to  the  minister,  to 
Impropriate  these  funds  to  town  purposes;  because,  when 
the  nature  of  these  foods,  and  the  right  taken  thereto,  are 
conndered,  it  is  perfectly  dear  that  the  property  of  them 
was  never  vested  in  the  minister,  but  that  it  remained  with 
the  inhabitants,  subject  only  to  payment  of  the  minister's 
stipend.  The  funds  from  which  the  increase  chiefly  arises 
was  originally  a  wadset,  purchased  by  the  inhabitants' 
money ;  it  was  afterwards  converted  into  an  absolute  right 
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1806.  of  landed  property,  consiBting  of  the  lands  of  Mnirhoiue, 
devoted  to  the  payment  of  800  merks  only  to  the  minister. 
But  the  future  increase  of  this,  or  of  the  Duke  of  Hamilton's 
TOD,  &c.  bond,  or  the  bond  for  the  seats  and  the  seat  rents,  were  not 
conyeyed  to  the  minister,  whatever  they  might  amount  to, 
but  only  in  so  far  as  they  guaranteed  to  him  payment  of  800 
merks,  and  no  further.  Accordingly,  the  immemorial  usage 
and  practice,  ever  since  the  erection  of  the  church,  has  been 
conformable  thereto.  At  no  time  has  the  minister  drawn  a 
penny  from  these  funds  more  than  his  800  merks;  and  the 
surplus,  when  there  was  any,  was  always  applied  to  other 
public  uses.  This  usage,  supported  by  the  most  obvious 
expediency,  is  of  itself  decisive  of  the  question.  Besides, 
the  decree  in  1764,  in  its  import  and  substanco,  is  a  re« 
judicata  foreclosing  entirely  the  present  question.  It 
**  found  and  declared  that  the  rents  of  the  lands  otMuir- 
'*  house^  the  interest  of  the  bonds,  and  the  rents  of  the 
*'  seats  in  the  church  of  Borrowstounness,  specially  ap- 
"  propriated  for  payment  of  the  said  stipend,  must,  in 
"  the  first  place,  be  applied  for  that  purpose.'*  These 
words,  "  in  the  first  place^"  are  decisive,  and  necessarily 
imply  that  the  funds  quoad  ultra  are  applicable  to  other 
purposes,  under  the  power  of  those  intrusted  to  manage  them. 

After  hearing  counsel, 
Thb  Lord  Chamcellor  Ebskinb  said, — 
"  My  Lords, 

^  To  make  the  present  cause  intelligible,  I  must  state  briefly  the 
circumstances  which  have  given  rise  to  it. 

"  In  1632,  the  inhabitants  of  Bo'ness  resolved  to  have  their  town 
disjoined  from  the  parish  of  Kinneil.  In  1638,  the  church  was 
built,  and  a  stock  was  raised  by  contribution,  but  in  what  manner 
does  not  appear,  for  the  support  of  a  minister  and  his  successors.  It 
was  stroDgly  insisted  for  the  respondents,  that  the  parties  never 
meant  that  this  provision  to  the  minister  should  exceed  800  merks  per 
annum :  but,  at  that  time,  it  is  to  be  noticed  that  there  was  no  fixed 
minimum  of  800  merks.  The  probability  is,  that  the  parties  never 
imagined  that  their  stock  could  produce  more  than  800  merks  per 
annum. 

*<  In  1648,  it  appears  that  5000  merks  of  this  stock  were  Umt 
out  to  a  gentleman  of  the  name  of  Hamilton,  who,  with  his  wife, 
granted  a  wadset  for  the  same,  over  certain  lands  therein  mentioned, 
to  certain  persons,  as  commissioners  for  the  inhabitants  of  Bo'neis 
and  their  successors,  *^  for  the  use,  utility,  and  behoof  of  ane  minister 
'*  and  his  successors,  servers  of  the  cure  at  the  kirk  of  Bo'ness."  After 
this  follow  all  the  usual  clauses  of  form.  This  contract  was  followed 
with  charters  in  the  same  terms. 
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**  In  1649,  an  act  of  the  Scots  Parliament  was  obtained,  in  which,        1306. 
after  disjoining  the  parish  of  Bo'ness,  power  was  given  to  certain  per-    .......... 

sons  therein  pointed  out,  to  stent  every  inhabitant  of  the  parish,  for      bsmhie 
making  up  the  yearly  stipend  of  800  merks,  promised  and  obliged  ** 

to  be  paid  to  the  minister  and  his  successors,  «  ay  and  while  the  an-     ^^^'    ^' 
^  nnal  rent  of  the  supplicants,  their  stock,  extend  to  the  sum  of  800 
**  merks  yearly.'* 

•*  The  respondents  strongly  insisted  that,  under  this  act  of  Parlia- 
ment, it  appeared,  that  only  800  merks  a  year  in  all,  was  to  be  paid  to 
the  ministeE.  But  it  must  be  recollected,  that  the  minimum  by  law  at 
that  time  came  up  to  that  amount,  and  that  the  act  of  Parliam^t 
gave  right  to  tax  the  inhabitants  till  the  annual  rent  of  the.  stock 
provided  for  the  sustenance  of  the  minister  should  come  up  to  the 
minimum  ;  but  the  power  of  taxing  would  not  alter  the  character 
ci  the  original  trust. 

**  If  I  give  an  estate  to  my  eldest  son,  as  trustee  for  a  younger 
brother,  and  add  an  obligation  on  the  eldest  son  to  make  up  the  estate 
to  JSIOOO  a  year,  nothing  can  show  more  clearly  my  intention  than 
that  my  second  son  was  to  possess  £1000  a  year ;  and  Aongh,  perhaps, 
it  might  not  be  in  my  contemplation  that  the  estate  would  ever  pro- 
duce so  much,  yet  if  the  estate  came  to  be  of  greater  annual 
value  than  £1000  a  year,  could  it  be  said  that  the  eldest  son  was  not 
still  a  trustee  in  that  specific  estate  for  his  brother  ? 

**  It  is  not  necessary,  at  present,  to  mention  any  other  of  the  funds 
except  the  wadset ;  what  other  funds  there  were,  appears  from  the 
decree  in  17^4,  to  be  afterwards  mentioned. 
'*  I  may  here  mention  the  instrument  said  to  have  been  found  among 
the  papers  of  the  town  of  Bo'ness,  namely,  the  copy  of  the  contract 
1655.  This  is  argued  on  by  the  respondents  as  much  in  their 
favour.  I  lay  this  instrument  altogether  out  of  sight,  as  ruling  the 
right  to  the  wadset.  Mr.  Wauch,  the  minister  at  that  period, 
thought  that  he,  though  the  cestui  qui  trust,  had  a  right  to  infeft- 
ment  in  the  lands,  which  had,  by  an  apprizing  obtained  in  1653,  be* 
come  irredeemably  vested  in  the  trustees.  Mr.  Wauch  accordingly 
obtained  a  charter  from  Cromwell,  and  was  infeft  in  his  own  abs<^ 
lute  right  for  himself  and  his  successors,  ministers  of  Bo'ness. 

'^  Afterwards,  those  entitled  to  the  administration,  and  who  cer. 
tainly  had  an  interest  to  take  the  management  into  their  own  hands, 
on  account  of  the  assessment  which  still  continued,  applied  to  and 
obtained  from  King  Charles  the  II.  a  charter  restoring  to  them  the 
possession  and  administration. 

"  A  circumstance  in  this  transaction  makes  an  impression  on  my 
mind ;  when  they  expeded  (as  it  is  termed)  this  charter,  they  knew 
they  were  contending  with  an  usurpation ;  and  if  they  then  oon- 
cdved  that  they  had  a  right  to  the  surplus  of  the  funds,  after  pro- 
ducbg  the  800  merks,  they  might  have  qualified  the  trust  on  the 
hce  of  the  instruments.    The  minister  considered  the  trust  as  abso- 


152 


CASES  ON  APPEAL  FROM  SCOTLAND. 


1806. 

TOI>,  &C. 


lute.  The  whole  matter  was  before  them  ;  they  were  actors,  and 
yet  take  the  charter  in  these  terms,  '  fbr  Jhe  use  atid  behoof  of  the 
*  minister  of  the  gospel,  serving  the  care  at  the  kirk  of  Borrowstoun- 
^  ness/  &c.y  without  qualification  or  limitatioTi,  but  absolute  ftod 
unlimited.  The  sasine  was  in  similar  termS|  bdog  a  corollary  from 
the  charter*  Thus,  we  see  a  complete  instrumeiit  taken  out  bj 
themselyes,  and  taken  precisely  in  the  language  of  the  original  wad- 
set. 

**  I  was  nerertheless  at  first  impressed  with  the  argument  of  the 
respondents,  drawn  from  the  decree  1764.  If  it  had  been  decided  at 
that  time  that  tiie  minister  had  only  a  right  to  the  800  merks,  it 
iHust  now  hare  so  stood  ;  but  that  was  not  the  case.  That  action 
was  brought  for  the  purpose  of  ascertaining  what  funds  were  appli- 
cable  to  th^paylnent  of  the  minister's  stipend.  At  that  time  it  was 
not  in  the  contemplation  of  the  Court  to  consider  if  the  minister  had 
a  right  to  the  surplus  or  not.  No  question  of  that  kind  was  agi- 
tated till  the  present  question  arose. 

^'  The  appellant  became  minister  in  1795  ;  he  brought  an  action 
upon  this  point  before  the  Court  of  Session.  The  conclusions  of  bis 
summons  were.     (Here  his  Lordship  read  the  same). 

*<  When  the  action  came  before  Lord  Hermand,  as  Ordinary,  his 
Lordship,  on  the  3 1st  of  January  1801,  pronounced  this'interlocutor. 
(Here  his  Lordship  read  the  same). 

'^  This  interlocutor  was  in  favour  of  the  minister  ;  and  I  think  that 
in  a  case  of  this  kind,  one  judge  was  as  competent  to  form  an  opinion 
as  several.  I  think  that  his  judgment  was  what  was  sound  and  jost 
in  this  case.  Unquestionably,  in  this  country,  a  court  cannot  look  ofif 
the  face  of  the  instruments  constituting  the  trust  right.  I  speak, 
Lord  Eldon.    subject  to  the  opinion  of  my  noble  and  learned  friend. 

**  But  it  became  necessary  to  see  if  some  other  rule  of  law  on  this 
subject  did  not  obtain  in  Scotland.  I  find  that  it  is  quite  the  con- 
trary, and  that,  in  a  recent  case,'  Duggan  v,  Wight,  in  a  case  of  al- 
leged trust,  the  Court  refused  to  look  dff  the  face  of  the  instruments, 
or  to  listen  to  anything  short  of  the  statutory  proof  of  trust.  This 
casie,  though  on  a  different  point  from  the  present,  shows  me  that 
the  rule  of  law  is  the  same  in  both  countries. 

*'  Upon  the  whole,  my  opinion  is,  that  the  interlocutors  of  the 
Court  here  appealed  from  should  be  reversed." 


Ante  vol 
p.  610. 


111. 


LordEldon  said. — *<  His  Lordship  having  done  me  the  honour  of 
referring  this  question  to  me,  my  opinion  has  been  formed  on  the  per- 
usal of  the  printed  papers  in  this  cause. 

''  It  is  a  question  of  some  doubt  on  the  evidence,  whether  cer- 
tain funds,  appropriated  for  payment  of  the  minister's  stipend,  were 
so  appropriated  in  security  of  a  fixed  stipend  of  800  merks ;  or, 
whether  these  funds,  which  did  not  then,  but  now  do,  produce  800 
merks  and  more,  were  not  absolutely  settled  on  the  minister. 
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"  In  aU  human  probabilitj,  neither  the  inhabitants  nor  the  minis-        X806. 

tcr  at  the  time  thought  that  the  produce  of  the  funds  would  erer    

amount  to  more  than  800  merks ;  but  this  can  never  decide  the      rbnmie 
rights  of  parties.    If  an  estate  of  onlj  £40  a  yeair  value  is  settled  ^\ 

for  the  support  of  a  minister^  and  an  obligation  enfered  into  to  niake  ' 

this  estate  worth  £80  a  year  to  him,  even  though  the  deed  was  so 
framed  that  the  understanding  of  the  parties  was  apparent^  that  the 
estate  would  never  amount  to  more  than  £80 'a  year,  yef,  if  it  ^ver 
did,  in  such  a  case,  the  increase  would  go  to  the  minister. 

*^  In  this  case,  the  bonds  for  the  first  rents  were  taken  *  to  make  up 
^  a  stock  for  the  minister  and  his  successor^,  thefir  stipends.'  Fire 
thousand  novrks,  which  had  been  raised,  wefr^  lent  to  Mr.  Alex- 
ander Hamilton,  for  which^  a^  wadset  orer  the  lands'  of  Muir- 
house  was  granted  to  certain  persons,  <  for  the  \iie,  utility,  and  be- 
'  hoof  of  a  minister/  &c.  On  this  wadset,  a  decree  of  apprizing  was 
obtained  in  1653,  which  was  never  redeemed,  and  the  ,wadset  has 
now  become  an  absolute  right.  It  cannot  be  maintained  for  a  single 
moment,  that  where  tlie  wadset  vras  gratited  in  the  terms  I  hare 
stated,  that  a  decree  obtained-  thereon  for  apprizing  the  lands,  cotild 
alter  the  nature  of  the  rights,  so  as  to  give  that  to  the  trustees  for 
Q&er  uses,  which  had  been  settled  to  the  use  of  the  minister. 

*'  It  is  to  be  noticed,  that  this  wadset  was  taken  before  the  act  of 
Parliament  was  passed,  stating  a  minimirm  of  stipend.  The  diffi- 
culty is,  that  it  was  clearly  the  intention  of  parties  to  provide  the 
minister  in  a  salary  of  800  merks  a*ye&f,  but  as  the  funds  did  not 
produce  so  much,  it  was  contended  that  the  wadset  and  decree  of 
apprizing  were  merely  in  security  of  this  stipend  of  800  merks. 

'^  In  1(549,  an  act  of  Parliament  was  passed  for  erecting  the  new 
parish.  It  appears  to  have  been  the  object  of  that  act  that  the 
minister  should  be  secured  in  his  minimum  of  800  merks  ;  and  it 
gives  power  to  the  inhabitants  to  stent  themselves  till  the  stock 
should  produce  so  much ;  but  I  see  nothing  in  this  act  of  Parlia- 
ment, in  the  law,  or  in  the  state  of  the  titles  at  that  time,  to  autho- 
rize me  to  say,  that  if  the  funds  at  that  time  had  produced  more  than 
800  merks,  then  the  surplus  should  not  go  to  the  minister.  The  power 
of  stenting  was  to  cease  when  the  produce  of  the  stock  amounted  to 
800  merks  a  year ;  but  the  act  of  Parliament  says  no  more. 

•'  When  I  look  at  the  contract  in  J  655,  the  charter  of  Cromwell 
thereon,  and  the  last  charter  in  1 676,  with  regard  to  the  lands  over 
vhich  the  wadset  had,  been  originally  granted,  it  appears  to  me  that 
the  fair  construction  to  be  drawn  from  these  is,  that  the  funds  were, 
if  not  mortified  to  the  minister,  yet  appropriated  to  his  use  and  be- 
nefit, in  terms  so  clear  on  the  face  of  the  instruments,  that  we  can- 
not, at  this  distance  of  time,  look  off  these  instruments,  to  speculate 
with  regard  to  the  original  intention  of  the  parties. 

"  It  was  said,  that  as  the  minister  could  not  lose  by  any  dilapi- 
dation of  the  funds,  he  ought  not  to  gain  by  any  rise  therein  ;  but 
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1806.        this  is  not  a  case  of  bargain,  but  of  oonvejaace,  and  the  trae  oon- 

—    stroction  of  the  instraments  in  question* 
RBNNiB  "  My  chief  difficulty  is  on  the  decree  1734;  it  was  contended 

TOD  &c.  ^^  ^^  ^^  ^  ret  judicata — a  decision  how  the  surplus  was  to  be 
disposed  of.  But,  on  the  best  consideration  I  can  gire  this  matter, 
I  think  the  decree  wiU  not  bear  this  construcdon.  At  the  time  the 
charter  1676  was  granted,  it  is  rery  remarkable,  if  the  inhabitants 
thought  this  a  trust  for  themselres,  and  while  they  were  contesting 
in  whom  the  right  of  administration  should  be,  that  they  should  hare 
taken  the  charter  absolutely  *  for  the  use  and  behoof  of  the  minis- 
ter.' Though,  by  the  decree  in  1764,  the  minister  suffered  some 
part  of  the  produce  to  be  applied  to  other  purposes,  how  came  they 
not  therein  to  declare  the  ultimate  use  of  the  fund,  after  paying  the 
800  merks  to  the  minister,  and  other  purposes  therein  specially 
stated? 

^  With  respect  to  the  right  of  administEation,  there  is  no  dispute 
here.  It  appears,  that  while  there  was  no  surplus,  the  admimstia* 
tion  was  sometimes  in  one  party,  sometimes  in  another,  sometimes 
one  object  of  regard,  sometimes  of  none;  but  when  it  was  an 
object  of  regard,  it  was  merely  to  keep  from  stentbg  improperly  the 
inhabitants.  This  decree  must  now  be  offeree  as  &r  as  it  hai  ad- 
judged ;  but  as  it  has  said  nothing  of  the  ultimate  disposal  of  the 
surplus  of  the  funds,  I  see  no  way  of  disposing  of  it  but  as  the  Lord 
Ordinary  did,  by  looking  back  to  the  original  deeds.'* 

(His  Lordship  here  read  the  form  in  which  he  proposed  ihat  the 
judgment  should  be,  which  was  ordered  accordingly). 

It  was  ordered  and  adjudged  that  the  interlocutors  com- 
plained of  be  reversed ;  and  find,  that  the  pursuer  is 
entitled  to  the  annual  surplus  of  the  funds  in  question, 
after  answering  the  purposes  mentioned  in  the  decree 
of  the  Court,  dated  10th  August  1764.  And  it  is  fur- 
ther ordered  that  the  cause  be  remitted  to  the  Court  of 
Session. 

For  Appellant,    TTm.  Adaniy    Wm.    Robertson,  James 

Moncrief. 

For  Respondents,  Wm.  dUxander^  Ad*  Gillies. 
Note. — Unreported  in  the  Court  of  Sessiout 


CASES  ON  APPEAL  FROM  SCOTLAND.  155 

RovERT  Hsm>ER80N  of  Cluigh-Hoads,  Eeq.,    Appellant ;  1806. 

Robert    Ramsay  and  Francis  Maxwell, '\  "  " 

Writers  in  Damfnes,  Assignees  &  Arrest-  V  Eespondents.  v. 

ing  Creditors  of  deceased  Arch.  Malcolm,)  eamsat,  &c 

House  of  Lords,  22d  Julj  1806. 

Sbftekkial  Prescription — Obligation  of  Rrlief — Error  in 
Fact  and  Law. — CircamstaDces  in  which  the  cautioner  in  a 
bond  was  held  entitled  to  relief  against  one,  who  came  under  an 
ohligation  to  relieve  him  after  the  expiry  of  the  period  of  the  sep- 
tennial limitation ;  and  this,  though  the  ohligation  was  granted  in 
ignorance  of  the  fact  and  law,  that  the  hond  was  gone  as  a  valid 
bond  against  the  cautioner,  in  respect  of  the  septennial  limitation. 

Action  of  relief  was  raised  in  the  following  circumstances : 
A  bond  was  granted  by  Alexander  Orr,  W.S.,  to  Mrs.  Mur- 
ray of  Murray thwaite  for  £L333,  being  her  share  of  the  de- 
ceased Mr.  Dalrymple's  succession,  to  which  she  succeeded 
as  one  of  three  heir-portioners.  The  bond  was  dated  26th 
and  29ih  July  17(i6,  and  was  made  payable  at  the  term  of 
Martinmas  next  to  come,  that  is,  llth  November  1766.  It 
bore  to  be  granted  by  Alexander  Orr  as  principal,  and  **  Wil- 
''  liam  Hay  of  Craufurdston,  W.S.,  and  Archibald  Malcolm 
"  of  Auldgirth,  Writer  in  Dumfries,  as  cautioners,  sureties, 
'*  and  full  debtors  with,  and  for  me."  iVnd  there  was  a 
clause  of  relief  in  this  bond,  obliging  Alexander  Orr  to  free 
and  relieve  his  said  cautioners. 

This  cautionary  obligation  was,  under  the  statute  1695,  c. 
5  (septennial  limitation),  at  an  end  upon  the  29ch  July  1773. 
Under  the  impression,  however,  that  it  continued  in  force 
until  the  term  of  Martinmas,  llth  Nov.  1773,  the  caution- 
ers, Hay  and  Malcolm,  entered  into  a  new  obligation  in  the 
month  of  October  of  this  year,  to  the  effect  that  the  bond  Oct.  22, 1773. 
should  continue  to  have  the  same  force  after  the  term  of 
Ifartinmas  as  it  had  be/ore  it.  The  obligation  narrates  the 
bond,  and  sets  forth,  "  Therefore,  to  prevent  any  such  dili- 
''  gence  being  used  for  the  purpose  aforesaid,  we  do  here- 
«<  by  declare  that  the  said  bond  shall  continue  in  force,  and 
"  be  effectual  against  us  and  our  aforesaid,  as  well  after  the 
''  term  of  Martinmas  next,  as  before  the  same,  aye  and  until 
"  the  sums  contained  in,  and  due  by  the  bond,  are  paid." 

Thereafter  Malcolm,  one  of  the  cautioners,  applied  to  Mr. 
Orr  to  be  relieved  of  his  cautionary,  whereupon  the  father 
of  the  appellant,  Mr.  Henderson,  of  this  date,  granted  a  let-  Nov.  13,1773. 
ter,  promising  and  engaging  "  to  free  and  relieve  you  of  the 
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1806.       ««  same,  and  of  erery  consequence  thereof,  in  the  sameman^ 
ner  as  jou  had  never  been  boand  therein ;  and  I  shall, 


HENDBRsoif  ,,  ^^3^  Tcquired,  execute  a  formal  bond  of  relief  in  your  fa- 
BAHSATy  &c.  "  vour  of  tho  same,  as  the  said  Alexander  Orr  has  given  me 
*'  relief  for  this  my  engagement  to  you." 

This  letter  did  not  refer  or  narrate  the  above  obligation 
granted  by  the  cautioners  of  22d  Oct.  1773,  but  only  the 
bond  itself. 

It  seems  that  Mr.  Malcolm,  who  was  then  relieved  of  his 
obligation,  had  always  acted  in  the  capacity  of  confidential 
agent  and  legal  adviser.  After  her  death,  Mrs.  Murray's 
1779.  son  raised,  in  1779,  action  against  Malcolm,  and  the  heir  of 
Mr.  Hay,  who  was  dead,  for  payment  of  this  bond,  in  which, 
having  obtained  decree  therein,  the  amount  of  the  bond  was 
paid  by  Malcolm.  'So  defence  of  prescription  was  stated  by 
Malcolm  to  this  action.  This  action  was  intimated  under 
protest  by  Malcolm  to  Mr.  Henderson  ;  and  action  of  relief 
was  at  same  time  raised  against  him  before  the  Court  of 
Session,  in  which  various  procedure  took  place,  and  where 
some  claims  of  compensation  were  stated. 

This  action  was  allowed  to  fall  asleep,  and  was  revived  in 
1784 ;  and  afterwards  dropped.  Another  action  was  raised 
by  Malcolm  against  Orr's  representatives,  and  the  repre- 
sentatives of  Hay,  the  other  cautioner,  having  in  view  to  as- 
certain his  counter  claims  against  Orr's  estate ;  but,  as  against 
Orr's  estate,  no  decree  followed. 

Mr.  Orr,  the  original  debtor,  was  dead  and  bankrupt,  Mr. 
Hay  was  also  dead  and  bankrupt ;  Mr.  Malcolm,  the  other 
cautioner,  died,  leaving  his  affairs  in  great  confusion.  The 
action  of  relief  raised  by  him,  and  allowed  to  fall  asleep,  was, 
after  his  death,  revived  by  the  respondents,  Messrs.  fiLamsay 
and  Maxwell,  his  sons  in  law. 

The  Lord  Ordinary  (Swinton)  pronounced  this  interlocu- 
Jnlj  11, 1798.  tor,  after  discussion  on  the  merits  : — "  In  respect  the  can- 
«  tionary  obligation  of  Messrs.  Hay  and  Malcolm,  contained 
"  in  their  original  bond,  along  with  Mr.  Orr  as  principal, 
'*  expired  in  July  1 773,  and  that  the  renewal  of  cautionary 
"  granted  by  Hay  and  Malcolm  in  October  1773,  proceeds 
''  on  the  mistake  that  the  septennial  prescription  was  not 
"  then  expired,  and  therefore  was  not  binding  on  them; 
"  finds  Mr.  Henderson's  missive  of  relief  to  Mr.  Malcolm  in 
''  Nov.  1773,  could  not  bind  Mr.  Henderson  to  make  any  pay- 
"  ment  to  Mr.  Malcolm,  who  was  not  himself  boimd  effec- 
''tually;  therefore  sustains  Mr.  Henderson's  defence,  and 
*'  a:S8oilzieB  him  from  the  action." 
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The  respondents  then  raised  their  action  of  repetition       l^^* 
against  Mr.  Murray,  who  had,  in  the  meantime,  received    - 
payment  of  the  bond  as  above  mentioned.    In  this  action  of         ^. 
repetition,  which  went  before  a  different  Lord  Ordinary,  baimay,  &o. 
(Bannatyne),  it  was  stated  in  defence^  1.  That  Mr.  Malcolm 
was  barred  from  pleading  prescription  under  the  act  1695, 
because  he  was  the  confidential  friend  and  legal  adviser  of 
MfB.  Murray,  upon  whom  she  relied  in  that  business,  and  he 
was  not  therefore  entitled  to  avail  himself  of  an  omission 
which  he  was  bound  to  inform  her  of.     2*  Mr.  Murray  stat- 
ed a  variety  of  transactions,  which  took  place  after  he  made 
this  claim  against  Mr.  Malcolm,  which  he  maintained  were 
sufficient  to  bar  an  action  of  repetition,  even  if  otherwise 
well  founded. 

Informations  were  ordered  to  the  Court  on  both  actions. 
In  the  action  of  repetition,  the  Court  sustained  Mr.  Murray^s  May  27, 1802. 
defence  against  repetition  brought  by  the  respondents,  and 
assoilzied  faim  from  the  conclusions  of  the  action.    In  the 
action  of  relief,  tlie  Court,  of  this  date,  altered  the  interlocu-  May  27,  sod  ' 
tor  of  the  Lord  Ordinary,  11th  July  1798,  and  found  "  the^"^«  ^»  *^^" 
^  defender,  Robert  Henderson,  liable  to  relieve  the  pursuers 
"  of  the  debt  libelled,  originally  due  by  Alexander  Orr  to 
*'  Mr.  Murray,  for  which  Archibald  Malcolm  was  a  caution- 
**  er  by  the  original  bond,  and  renewed  obligation  libelled, 
*^  in  consequence  of  which  he  was  found  liable  for,  and  ob- 
"  liged  to  pay  the  sums  in  question."     On  reclaiming  peti«> 
tion  the  Court  adhered. 

Against  the  interlocutors  of  27th  May  and  1st  June  1802, 
the  present  appeal  was  brought  to  the  House  of  Lords. 

Pleaded/or  the  Appellant. — The  engagement  undertaken 
by  the  appellant  was  not  that  come  under  by  Mr«  Malcolm 
and  Mr.  Hay,  by  their  declaration  executed  in  October  1773. 
This  engagement  was  not  varied  by  his  letter  of  the  17th 
November  1 773,  for  though  that  letter  is  affixed  to  a  copy 
of  the  declaration  executed  by  Mr.  Malcolm  and  Mr.  Hay, 
yet  the  appellant  thereby  promises  only  to  relieve  Mr. 
''  Malcolm,  in  terms  of  his  missive  to  him  on  the  subject 
**  matter  thereof  on  the  13th  current."  The  appellant's 
letter  of  13th  Nov.  1773  refers  merely  to  the  bond  of  cau- 
tionary obligation  in  which  the  appellant  engaged  to  free 
and  relieve  Mr.  Malcolm.  This  letter,  therefore,  of  the 
13th  Nov.  is  the  extent  and  measure  of  the  appellant's  obli- 
gation, and  the  undertaking  is  to  relieve  Mr.  Malcolm  of 
his  cautionary  obligation  on  the  bond ;  but  the  bond  being 
at  that  moment  gone  as  a  bond  against  the  cautioners,  by 
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1806.      operation  o{  the  septennial  limitation,  there  was  nothing 
"  npon  which  the  appellant^  undertaking  could  operate ;  and 

BBNucBsoN  ^j^^  gubscquent  writing  in  Oct.  1773,  by  which  it  is  attempt- 
EAMSA.T,  &0.  ed  to  be  shown  tiiat  the  original  bond  was  revived,  did  not 
revive  the  bond,  because  it  proceeded  on  the  erroneous 
narrative  of  an  error  in  fact  and  law,  that  the  original  bond 
was  then  in  force,  and  did  not  expire  or  prescribe  until  the 
Martinmas  term  thereafter,  whereas  it  was  at  that  moment 
expired.  As,  therefore,  the  respondents  could  recover 
nothing  upon  the  bond,  except  upon  the  footing  that  tliat 
bond  was  still  a  subs^isling  obligation,  the  moment  this 
ceased  by  prescription,  it  ceased  to  be  binding  to  any  legal 
effect  against  the  cautioners  under  the  act  16D5.  ficside^s 
it  did  not  revive  the  obligation,  it  only  purported  to  conti- 
nue it  such  as  it  was ;  and  there  being  at  the  time  no  obli- 
gation existing,  so  there  was  none  to  continue.  Nor  is  it 
any  answer  to  this  to  say,  that  the  appellant  ought  to  have 
stated  this  objection  at  the  time  when  Mr.  Murray's  action 
was  intimated  to  him,  or,  in  the  first  instance,  in  defence  to 
the  action  of  relief,  because  he  could  nut  have  dono  so,  the 
defence  stated  to  that  action  being  a  preliminary  one.  And 
the  objection  here  urged  was  one  which,  in  law^  could  be 
stated  at  any  time.  Separately,  the  respondents  could  re- 
cover nothing  from  the  appellant  unless  upon  the  footing  of 
Mr.  Orr  being  indebted  to  Mr.  Malcolm ;  but,  so  far  irom 
Mr.  Orr  being  indebted  to  Mr.  Malcolm,  the  presumption 
arose,  from  the  circumstances  which  had  taken  place,  that 
Mr.  Malcolm  was  indebted  to  Mr.  Orr  in  a  sum  beyond  that 
for  which  relief  is  now  sought  against  the  appellant. 

Pleaded  Jot  ike  Respondents. — 1.  The  payment  by  the 
respondents'  author  Malcolm,  in  consequence  of  his  can-* 
tionary  obligation  for  Orr,  the  principal  debtor,  was  a  ne- 
cessary consequence  of  their  engagement,  and  of  the  decrees 
and  documents  which  followed  in  relation  to  it ;  for,  be- 
yond all  doubt,  one  unavoidable  consequence  of  the  renewal 
of  the  obligation  was,  that  the  creditor  might  prosecute  for 
the  bond,  and  might  try  the  question  of  its  validity  in  a 
court  of  law.  And  the  decision  in  the  question  of  repetition 
at  the  respondents'  instance  against  Murray  has  shown  that 
the  respondents  did  their  utmost,  both  for  themselves  and 
for  the  appellant,  to  set  asido  the  cautionary  obligation  al« 
together,  and  to  obtain  indemnity  for  the  loss  incurred  by 
that  engagement.  How  can  it  avail  the  appellant  to  plead 
that  the  interlocutors  of  the  Court  of  Session,  in  a  question 
between  the  respondenus  and  Murray,  have  been  erroneous; 
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since  it  is  obvious  that,  supposing  his  opinion  of  the  sen-       18O6. 

tonces  of  that  Court  to  be  well  faunded,  the  parties  were, 

nevertheless,  liable  to  suffer  by  any  involuntary  error  of  their   «»«»>«»«*>» 
jndges ;  and  thij»,   too,    was  a  necessary    consequence    of  ramsay,  .&o. 
the   renewed  engagement  of   cautionary,    the.  validity   of 
which  came  to  be  rai««ed  before  the  Court  of  Session.     2. 
The  ap|«ellant's  obligation  to  relieve  Malcolm  from  Orr's 
bond,  in  which  he  was  a  cautioner,  was  pure  and  unqualifi- 
ed»  and  did  extend  to  every  consequence  of  the  principal 
obligation  of  cautionary.    Tiie  appellant  thereby  *^  promised 
^  and  engaged  to  free  and  relieve  Malcolm  of  his  cautionary 
**  obligation,"—**  and  of  every  consequence  thereof,  in  the 
*'fianio  manner  as  if  he  had  never  been  bound  therein." 
When  the  appellant  became  bound  in  Orr's  bond  to  relieve 
Ualcohn,  it  was  to  avoid  prosecution  on  Orr's  obligation. 
There  was  then  in  view  two  things — a  certainty  of  the  obli- 
gation coming  against  the  cautioners,  and,  secondly,  its  pro- 
scription.   3.  It  has  been  seen,  tliat  on  the  very  day  when 
Malcolm   wa/s  first  cited  to  pay  the    cautionary  debt,  the 
appellant  was  served  on  same  day  with  a  notarial  protest, 
requiring  him,  in  terms  of  his  obligation  of  relief,  to  relieve 
him.     The  appellant's  answer  amounted  to  this,  *'  I  admit 
"  that  I  am  bound  to  relieve  you,  but  pay  the  creditors  in 
*'  the  meantime,  and  I  will  settle  accounts  with  you  after- 
**  wards."     This  was  the  gist  of  his  language.     But  the  ap- 
pellant could  not  plead   compensation   upon   the   counter 
claims  which  he  alleged  that  Orr,  the  common  debtor,  pos- 
sessed against  Malcolm,  and  defend  himself  as  he  did  in  the 
character  of  creditor  to    Orr,  without  admitting  his  own 
obligation  of  relief  to  be  effectuaL     In  the  former  action,  he 
only  stated  his  defence  of  compensation,  and  no  one  can  do 
this  without  admitting  the  justne^is  of  the  debt.     Nothing 
was  pleaded  about  prescription,  and  even  if  competent  at  all, 
it  is  now  too  late.     The  appellant  ought  to  have  stated  his 
objection  at  the  time  when  Mrf>.  Murray's  action  was  inti- 
mated to  him,  or,  in  the  first  instance,  in  his  defence  to  the 
action  of  relief,  which  was  allowed  to  fall  asleep,  and  in 
which  alone  the  plea  of  compensation  was  stated. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  complained 
of  be,  and  the  same  are  hereby  affirmed. 

For  Appellants,  Sam.  Romiliy,  John  A.  Murray, 

For  Respondents,  Wm,  Adam^  Robert  Corbet 

NoTS. — ^Unreported  in  the  Court  of  Seasiw. 
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[Fac  Coll.  vol.  xiii.  p.  2S3 ;  ot  Mor.  8215.] 


MiLLii.  &c.  (First  Appeal) 

Dayid Millie,  Linen  Manufactarer  in  Pathbcad,  Appellant; 

Elizabeth  Wrttb,  formerly  Elizabeth  Mil-)  ResnandenU. 
LIE,  and  William  Whyte,  her  Hosband,    i 

(Second  Appeal.) 
The  said  Elizabeth  Whyte,  and  Wm.  Whyte,  Appellants ; 
The  said  David  Millie,        .        .        •  Respovident. 

House  of  Lords,  18lh  March  1807. 

Legitim — Res  Jddicata. — 1.  A  father,  after  bestowing  proYirions 
upon  his  children,  conveyed  all  his  heritable  and  moveable  estate 
(a  valuable  portion  of  which  consisted  of  a  concern^  in  which  the 
son  had  been  for  some  years  a  partner  with  the  father)  to  his  son 
absolutely,  reserving  to  himself  only  £100  per  annum.  He  lived 
three  years  after  this  conveyance  and  died.  All  the  children,  except 
the  respondent,  had  accepted  of  their  provisions  as  in  full  of  their 
legitim.  In  aclaim  made  by  the  respondent  (first  appeal)  for  legitim, 
as  due  at  her  father's  death  ;  Held  that  the  conveyance  by  the  father 
to  the  son  could  not  be  held  as  a  bona  fide  alienation  of  his  estate, 
bat,  from  the  circumstances^  was  to  be  viewed  as  an  alienation  de- 
vised to  defeat  the  legitim  at  his  death,  and,  therefore,  that  the 
daughter  was  entitled  to  her  legitim.  2.  Held,  that  the  former  de- 
cree,  in  regard  to  the  same  question,  was  not  a  re*  judicata. 

Sept.22,1791.  At  first  this  action  was  brought  by  the  respondents, 
Elizabeth  Millie  or  Whyte,  vrith  consent  of  her  husband, 
against  the  appellant,  to  reduce  and  set  aside  a  deed  eze* 
cuted  in  his  favour  by  David  Millie,  senior,  their  father,  on 
the  ground  of  imbecility.  'And  also  for  a  share  of  the 
goods  in  communion  as  at  the  death  of  the  pursuer's  mother. 
And  also  for  her  share  in  the  legitim  due  on  her  father's 
death. 

David  Millie,  senior,  of  this  date,  after  various  deeds, 
executed  a  general  disposition,  by  which  ho  instantly  assign- 
ed, conveyed,  and  made  over  to  his  son,  the  appellant, 
then  engaged  with  him  in  business,  all  and  whole  my  share 
and  interest  in  the  stock  of  the  foresaid  copartnery,  and 
whole  debts  due,  and  utensils  and  implements  pertaining 
thereto.  As  also  all  and  sundry  his  heritable  and  moveable 
efifects,  together  with  his  whole  household  furniture,  plen- 
ishingy  and  all  and  sundry  debts  and  sums  of  money,  bonds, 
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bills,  accountfly  acooant  debt8»  &c.,  with  all  writs,  title-deeds       i807. 

of  said  heritages,  with  the  whole  vouchers  and  instructions    

of  the  same.  This  deed  was  granted  under  burden  of  his  ^^^^^ 
debts,  both  as  a  partner  with  his  son  and  as  an  individual,  milue,  &c. 
Also  of  £100  to  the  grantor,  payable  at  two  terms  in  the 
year,  Whitsunday  and  Martinmas,  during  all  the  years  of  his 
life ;  and  also  of  annuities  to  his  daughters  Elizabeth  ^nd 
Janet,  and  provisions  to  his  children  by  separate  bonds  as 
relative  hereto. 

The  father's  estate*  at  the  date  of  this  deed,  was  supposed 
to  be  upwards  of  £20,000. 

Of  same  date,  he  executed  a  bond  of  provision  in  favour 

of  his  daughters,  conceived  in  these  terms  :-^-And  ^*  Con* 

*'  sidering  that  I  have  formerly  advanced  and  paid  several 

*'  sums  of  money  to  my  daughter  Elizabeth  Millie,  wife  of 

**  William  Whyte,  stationer  in  Eirkaldy,  and  to  her  said 

''  husband,  and  their  children,  to  the  amount  of  £490,  of 

''  which  £182  was  contained  in  bills  to  her  said  husband, 

*'  and  have  also,  during  the  twenty-five  years  last  past  of 

'*  their  marriage,  given  them  occasionally  such  support,  and 

'*  even  maintained  their  family  in  a  great  measure  for  ten  of 

"  these  years ;  and  that  I  have  also  paid  the  sura  of  £150 

**  Sterling  of  tocher  with  my  daughter  Janet  Millie,  wife  of 

"  James  Barr,  weaver  in  Gorbals  of  Glasgow ;  and  the  sum 

'*  of  £200  Sterling  with  my  daughter  Christian  Millie,  now 

"  deceased,  wife  of  Thomas  Forteous,  minister  of  the  seced- 

"  ing  congregation  Milnathort ;  and  that  although  the  sums 

"  paid  to  my  said  daughter  Elizabeth  Millie,  and  her  hus- 

"  band,  exclusive  of  the  sums  I  have  advanced  to  some  of 

"  their  children,  exceed  the  proportion  of  my  funds  which 

"  I  have  already  given,  or  propose  to  bestow  upon  my  other 

"  daughters  or  their  children,  yet,  nevertheless,  I  consider 

^<  necessary  to  provide  her,  and  the  said  Janet  Millie,  my 

^^^  only  surviving  dayghters,  in  annuities.''    Then  follows  an 

annuity  of  £20  per  annum  to  Elizabeth,  and  £370  to  her 

children,  and  £12  per  annum  to  Janet,  with  £400  to  her 

children.    The  deed  further  provided,  that  these  provisions 

were  to  be  in  satisfaction  to  them  and  their  issue,  of  all 

legitim,  portion  natural,  executry,  &c. 

Mr.  Millie,  senior,  continued  to  live  in  family  with  his 
son  for  many  years  after  the  execution  of  this  deed,  and 
until  his  death  in  Dec.  1795 ;  but,  notwithstanding  the  con-  1795. 
veyance  of  his  heritable  property,  it  was  stated  he  continu- 
ed to  uplift  the  rents  of  the  same  himself  up  to  his  death  ; 
and,  subsequent  to  the  deed  1791,  it  appeared  from  the  oo- 

VOL.  V.  M 
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1807.       partnerj  books  that  the  old  copartnery  still  aabsisted,  and 
bills  and  letters  were  drawn  and  written  in  Millie  &  Son's 


MILLIE      name  down  to  the  day  of  his  d^eath. 
MILLIE,  &c.       ^^^  ^^^  daughters  accepted  of  their  provisions  in  satisfac- 
tion of  their  legitim,  and  all  they  could  claim,  either  by 
their  father  or  mother's  death,  except  Elizabeth. 

Elizabeth  claimed  her  legitim,  and  also  a  share  of  the 
dead's  part  of  the  goods  in  communion  as  at  her  mother's 
death.  Various  steps  of  procedure  took  place,  adopted 
with  the  view  of  adjusting  these  claims,  but  without  effect. 

A  submission  had  been  gone  into,  even  before  the  father's 
death,  in  regard  to  her  claims,  but  was  afterwards  given  up. 
He  was  a  party  to  it.  And  it  was  alleged  that  this  transac- 
tion, to  which  the  son  was  also  a  party,  was  incompatible 
with  the  supposition  that  the  deed  was  absolute  and  irrevo- 
oable,  or  exclusive  of  the  respondent's  rights  of  legitim. 

At  first,  two  actions  were  raised  by  the  respondents,  one, 
toset  aside  and  reduce  the  deed  of  1791,  on  the  groundof  im- 
becility, and  fraud  and  circumvention,  and  contitining  a 
conclusion  for  £10,000,  as  Mrs.  Whyte's  share  of  the  legitim. 
The  other,  for  payment  of  one  half  of  the  goods  in  com- 
munion as  at  her  mother's  death.  Defences  were  lodged  in 
these  actions.  In  the  reduction,  the  term  for  proving  was 
June  6  i797.oircuraduced  of  consent,  and  the  defender  assoilzied.  And, 
in  regard  to  the  claim  for  legitim,  decree  by  default,  was  pro- 
nounced for  not  giving  in  condescendence.  In  the  other  ao 
tion,  decree  by  default  also  was  pronounced,  assoilzing  the 
appellant. 

Other  two  actions  were  brought,  the  one,  for  accounting 
and  callingfor  exhibition  of  bonds,  bills,  books,  and  vouchers, 
belonging  to  David  Millie  at  his  death.  The  other,  an  ac- 
tion of  reduction  to  set  aside  the  disposition  1791,  and  for 
payment  of  her  legitim,  and  for  reducing  the  former  decrees. 

The  questions  therefore  raised  were,  1st,  Whether  the 
right  of  legitim  can  be  cut  off  by  any  deed  executed  by  a 
father  in  Kege  poustie  divesting  himself,  during  his  •own  life, 
of  his  whole  moveable  and  heritable  estate,  for  the  avowed 
purpose  of  defeating  the  claim  of  legitim  ?  And,  2d,  Whe- 
ther such  a  deed,  executed  by  the  father  in  favour  of  his 
<fion,  in  the  present  case,  was  a  bona  fide  disposition,  or 
merely  a  simulalte  conveyance  of  his  property  f 

The  appellant  rested  his  defence  entirely  iipon  the  plea 
of  res  judicata  as  barring  the  action  grounded  on  the  de- 
T?"'  97'iAOi  ^^®®^  "^  ^^^  former  actions. 
Jalj  6,  'l80s!  After  interlocutors  of  these  dates,  the  first  of  which  repelled 
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tlie  plea  o{  res  judicata,  on  the  ground  that  the  one  decree       1807. 

was  a  decree  of  consent,  and  the  other  a  decree  in  ab-  ■  ■ 

fience,    and  therefore   reduced  the  same,  the  Lord  Ordi-      ktllib 

nary  pronounced  this  interlocutor  : — "  Finds  that  the  de-  mhxib,  &o. 

"  ceased  David  Millie,  father  to  the  pursuer  and  defender, 

'*  didy  in  September  I79I9  execute  a  voluntary  and  gratuitous 

"  disposition  andcon  veyance,  in  favour  of  his  son^  the  defend-         \ 

"er,  proceeding  on  the  narrative,  that  for  several  years 

"  past,  he  had  carried  on  business  in  partnership  with  his 

''son,  by  whose  attention  and  industry  their  labours  had 

"  been  crowned  with  success ;  and  it  being  his  intention  to 

"  continue  his  residence  with  his  son,  where  ho  had  lived  for 

**  80  many  years  past ;  and  having  formerly  paid  consider- 

"  able  sums  to  his  daughters,  and  by  a  bond  of  the  same 

*'date,  had  made  additional  provisions  in   their  favour, 

"  therefore,  on  all  these  considerations,  he  conveyed  to  his 

"  son  irrevocably  the  whole  of  his  property,  both  heritable 

"  and  moveable,  with  power  to  his  son  to  carry  on  the  joint 

'*  trade  in  future,  either  in  his  own  name,  or  under  the  firm 

''  of  David  Millie  &  Son,  only  reserving  an  annuity  of  £100, 

*'  obliging  himself  to  grant  special  dispositions  to  the  sub- 

"  jects  disponed.    That  the  said  David  Millie  survived  the 

''  execution  of  this  deed  several  years :  That  no  inventory  of 

"  effects,  or  list  of  debts  due  to  the  said  David  Millie  was  ever 

"  made  out,  or  any  special  conveyance  executed  by  him, 

"either  to  the  heritable  or  moveable  property:    That  no 

''  dissolution  of  the  copartnery  ever  took  place ;   but  the 

''  trade  continued  to  be  carried  on  under  the  firm  of  David 

"  Millie  &  Son :    That  it  is  now  admitted  no  part  of  the 

*'  annuity  of  £100  was  ever  paid  to  the  said  David  Millie, 

"  which,  it  is  now  alleged,  was  allowed  by  the  old  man  to 

"  go  in  compensation  of  the  entertainment  afforded  him  by 

**  his  son,  although  residence  in  his  son*s  family  was  one  of 

*^  the  inductive  causes  for  granting  the  disposition  1791 : 

^  Finds,  that  in  October  1795,  a  submission  was  entered 

*^  into.    (Here  the  abortive  submission  proceedings  were 

''  narrated).     Finds  the  pursuer's  claim  for  a  proportion  of 

**  her  deceased  father's  effects,  being  founded  upon  the  ob- 

^'  ligation  laid  upon  parents,  both  by  the  law  of  nature  and 

**  positive  institution,  to  provide  for  tlieir  children,  cannot 

^  be  defeated  but  by  a  bona  fide  alienation  and  transfer  of 

**  property  during  the  lifetime  of  the  parent:  Finds,  from 

^'  what  is  above  stated,  and  upon  the  whole  circumstances 

^^  of  the  case,  the  volutitary  and  gratuitous  disposition  by 

^  David  Millie,  senior,  in  favour  of  his  son,  the  defender, 
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1807.      **  cannot;  be  held  as  a  bona  fide  alienation  of  his  property, 

*  **  buli  a  collusive  transaction,  devised  for  the  purpose  of  de- 

MiLWB      "feating  the  claim  of  legitim  competent  to  the  pursuer; 

MILLIE,  &c.  '*  thei*efore  repels  the  defences  founded  on  this  deed,  bus- 

<^  tains  the  claim,  and  appoints  the  pursuers  to  lodge  a  state 

<'  of  the  amount  of  the  personal  funds  belonging  to  her 

*'  father  at  the  time  of  his  death,  and  the  evidence  by  which 

"  they  mean  to  establish  such  state :  and  allows  the  de- 

<*  fonder  to  see  and  answer  within  ten  days.*'    On  reclaim- 

Feb.  1 6,1803,  inff  petition  to  the  Court  the  Lords  adhered.     On  further 
June  7,  1803.     \,K      ^,  ,,         , 

petition  they  adhered. 

Against  these  interlocutors  the  present  appeal  was  brought 
by  the  appellant;  a  second  appeal  was  brought  by  the  respon- 
dents, intended  asacrossappeal,but,  being  too  late,  according 
to  the  standing  orders  of  the  House,  it  was  allowed  to  stand  as 
a  second  original  appeal  against  the  interlocutors  in  the  for- 
mer actions,  which  terminated  by  absolvitor  in  favour  of  the 
appellant  David  Millie. 

Pleaded  for  the  Appellant, — The  plea  of  res  judicata  is  a 
bar  to  the  present  action,  but  on  this  plea  the  appellant 
does  not  rest  his  case.  The  law  of  Scotland,  on  the  ques- 
tion of  legitim,  is  clear ;  that  a  father  cannot,  by  a  mere 
deed,  executed  on  deathbed,  nor  by  a  mortis  causa  deed, 
or  a  deed  of  a  testamentary  nature,  defeat  his  children's 
right  to  legitim,  falling  due  to  him  at  his  death ;  but,  al- 
though this  be  the  law,  it  does  not  follow  that  the  father 
cannot  in  any  way,  or  by  any  deed  whatever,  disappoint  the 
legitim.  This  claim  on  the  part  of  the  children  may  be 
disappointed  in  various  ways.  It  is  due  only  out  of  move- 
able estate ;  and  the  father  may  entirely  disappoint  it,  by 
converting  all  his  moveables  into  heritable  estate.  Besides, 
the  father,  notwithstanding  such  claim,  has  entire  control 
over  his  moveable  estate  during  life ;  and,  if  a  contrary  role 
obtained,  then  every  deed  by  which  the  father  exercised 
this  control  over  his  moveables  might  be  questioned.  It 
may  therefore  be  disappointed  by  contracting  debts,  by 
spending  his  estate,  or  by  voluntary  and  gratuitous  gifts  and 
alienations  made  in  liege  poustie^  such  being  the  law  laid 
down  by  the  authorities.  The  deed  in  question  totally  sod 
absolutely  divested  the  father  of  his  whole  property,  and  that 
estate  was  vested  irrevocably  in  the  appellant  several  years 
before  his  death.  It  is  a  fair  bona  fide  deed,  executed  inter  vi- 
vos^ absolute  and  irrevocable  in  its  terms,  and  was  a  delivered 
deed ;  and  as  the  father  by  it  was  totally  divested,  he  had  no- 
thing at  his  death  upon  which  a  claim  of  legitim  could  attach. 
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The  second  appeal  brongbt  by  the  regpondents,  in  reference       1807. 
to  the  decrees  of  absolvitor  in  the  former  actions,  was  quite    — — 
nnneceissary,  as  the  interlocutor  of  the  Court  below  has  re-     '°*^^^* 
daced  those  decrees.  oordon^  &c. 

JPkaded  for  the  Respondents, — By  the  law  of  Scotland 
the  right  of  legitim  cannot  be  excluded  by  a  deed  of  a  tes- 
tamentary nature.  The  deed  executed  by  Mr.  Millie,  senior, 
though  purporting  to  be  a  bona  fide  and  absolute  transfer- 
ence of  property  in  favour  of  the  appellant,  was  never  car- 
ried into  effect  during  the  lifetime  of  the  grantor,  who  con- 
tinued in  full  possession  of  all  his  property  so  conveyed,  for 
at  least  three  years  subsequent  to  the  date  of  the  deed ;  and 
had  actually  entered  into  a  transaction  within  a  few  months 
of  his  death,  which  was  utterly  exclusive  of  the  validity  of 
the  deed  1791  as  an  absolute  and  irrevocable  conveyance 
inter  vivos.  This  was  the  submission  entered  into  by  him 
in  regard  to  this  daughter's  claims,  which  necessarily  implied 
that  this  deed  could  not  bar  these  claims ;  and  that  she  had 
not  otherwise  discharged  them.  The  decision  in  the  House 
of  Lords,  in  Lashley  v.  Hog,  must  govern  the  present  ques-  Jaly  16, 1804. 
tion.  It  is  impossible  in  principle  to  distinguish  that  case  }  ^^®  *"*^»  ^®^' 
from  the  present.  The  transfer  of  stock  had  been  made,  in  * 
that  case,  to  the  son,  as  the  conveyance  was  executed  in  the 
present,  for  the  purpose  of  disappointing  the  legitim,  but 
old  Mr.  Hog  had  continued,  notwithstanding  the  transfer,  to 
receive  the  dividends,  as  old  Mr.  Millie,  notwithstanding 
the  conveyance  here,  continued  to  receive  the  rents  and 
profits ;  and  your  Lordships  found  that  all  such  stock,  the 
dividends  of  which  had  been  so  received,  was  subject  to 
the  claim  of  legitim. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  complained 
of  be,  and  the  samo  are  hereby  affirmed. 

For  Appellant,  Sir  Sam.  Romilly^  Wm.  Adam,  Mat,  Ross. 

For  Respondents,     Wm.  Alexander^    Arch.    Campbell^ 

David  Boyle. 


Abthur  Dingwall  Fordtce,  Esq.  of  Gulsb,^ 
Trustee  on  the  Sequestrated  Estate  ofC     Appellant; 
John  Dumo,  Advocate  in  Aberdeen,        ) 

Sib  John  Gordon  of  Park,  Bart.,  &  Alex.  M.oiRiRespondents. 

House  of  Lords,  26th  March,  1807. 
CoMTETANCE  iw  Security — Act  1696,  c.  5. — Cautioners  for  a  col« 
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1807.  lector  of  taxes  had,  on  becoming  seconty,  procured  from  him  an 

— ^—  absolute  and  irredeemable  conyejance  of  his  heritable  estate,  npon 
FOBDTCB  ^hich  they  were  infeft.  It  was  admitted  by  them  that  they  had 
«OBi>ov  &e  ^^^^^  entered  into  possession^  and  that,  in  fact,  they  held  the  con- 
veyance as  a  security  only  for  any  loss  they  might  incur  for  the 
collector's  intromissions.  On  his  bankruptcy,  his  trustee  brought 
a  reduction  of  this  conyeyance,  as  granted  in  security  of  future 
debt,  and  therefore  yoid  under  the  statute  1696,  c.  5.  Held  the 
oonyeyance  good,  and  not  reducible  under  the  act,  it  bebg  exjacie 
an  absolute  and  irredeemable  disposition.  Affirmed  in  the  House 
of  Lords. 

Mr.  John  Dumo,  Advocate  in  Aberdeen,  was,  for  many 
years,  Collector  of  Taxes  for  the  County  of  Aberdeen,  and 
the  respondents  were  his  cautioners  in  a  bond,  binding  them- 
selves to  be  responsible  for  his  duly  accounting  and  paying 
all  the  amount  of  taxes  collected  by  him  into  the  public 
treasury. 

He  became  bankrupt  in  July  1798,  owing  of  debt  to  the 
crown  the  sum  of  £6103.  128.  3d.  for  arrears  of  taxes,  be- 
sides £15000  of  personal  debt  due  to  other  creditors.  The 
bankrupt  had  heritable  property  amounting  to  £6000. 

On  becoming  security  for  Mr.  Durno,  the  respondents,  it 
turned  out,  had  obtained  absolute  and  irredeemable  con- 
veyances to  all  bis  heritable  property.  The  appellant,  as 
trustee,  brought  the  present  action  of  reduction  to  set  aside 
these  conveyances,  as  granted  without  anyjustor  true  value, 
but  in  mere  relief  and  security  for  future  debts,  and  there- 
fore null  and  void,  in  terms  of  the  act  1696,  c.  5. 

It  was  admitted  by  the  appellant,  that  these  dispositions 
sought  to  be  reduced,  were  ex  facie  absolute  and  irredeem- 
able dispositions  to  the  property.  Upon  them  infeftment 
had  followed ;  and  these  infeftments  were  recorded.  On 
the  other  hand,  it  was  admitted  by  the  respondents,  that 
they  had  never  paid  any  price  or  value  for  the  conveyances, 
— that,  though  conceived  in  the  form  of  absolute  convey- 
ances, yet  they  were  granted  to  them  in  relief  and  security 
of  Mr.  Durno's  future  intromissions,  for  which  they  had  be- 
come liable  in  terms  of  their  cautionary  obligations,  and 
that  they  had  never  entered  into  possession  of  the  subjects, 
but  that  Mr.  Durno  had  continued  to  possess  these  as  for- 
merly. These  facts  being  conceded  on  both  sides :  It  was 
argued  for  the  appellant,  That  as  Mr.  Durno's  receipts  of 
the  public  money  were  all,  or  most  of  them,  subsequent  to 
the  sasines  in  favour  of  the  respondents,  and  as  the  amount 
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of  these  was  uncertain,  the  snms  varying  from  day  to  day,       i807. 
according  as  he  received  or  accounted  for  the  public  money,  n.. 

the  situation  of  the  respondents  was  exactly  similar  to  that     fordycb 
of  cautioners  in  a  cash  account  with  a  bank ;  and,  in  the  case  oobdoiv  &e. 
of  Brough  V.  Sclby,  it  was  found  that  an  heritable  security.  Mar.  2,  1791. 
granted  to  such  a  cautioner,  was  good  only  as  to  the  money  ]^^^'  ?5i  ^^*' 
advanced  prior  to  the  infeftment.  Agreeable  to  this  decision,  Mor.li59. 
and  many  others  decided  in  the  same  way,  he  contended  that 
the  dispositions,  assecurities,  ought  to  be  restricted  to  the  sums 
advanced  prior  to  the  date  of  the  sasines.  For  the  respondents, 
it  was  argued  that  the  statute  1696  could  not  apply  to  the 
circumstances  of  this  case.    It  did  not  apply  to  dispositions 
ex  facie  absolute  and  irredeemable,  but  only  to  those  which 
ex  facie  of  the  deed  it«elf  showed  they  were  merely  in  se- 
curity for  future  debts.      In  the  case  of  Selby,  the  deed 
which  the  Court  set  aside,  was  a  disposition  which  bore  in 
fframio  to  have  been  granted  to  Selby,  to  secure  him  from 
the  consequences  of  his  cautionary  obligation.    £ut,  in  this 
case,  the  deed  sought  to  be  reduced  was  an  absolute  and 
irredeemable  disposition  to  the  property,  which  does  not  fall 
under  the  act  of  Parliament.    The  words  of  that  act,  which 
has  reference  to  this  transaction  and  question,  are,  *'  And 
•*  because  infeftments  for  relief,  not  only  of  debts  already 
"  contracted  for  thereafter,  are  often  found  to  be  the  occa- 
**  sion  or  covert  of  frauds,  it  is  therefore  further  declared, 
'*  titat  any  disposition  or  other  right  that  shall  be  granted 
**  for  hereafter,  for  relief  or  security  of  debts  to  be  contracted 
"for  theJkUuref  shall  be  of  no  force  as  to  any  such  debts 
"  that  shall  be  found  to  be  contracted  after  the  seisine  or 
*'  infeftments  following  on  the  said  disposition  or  right,  but 
*'  prejudice  to  the  said  disposition  and  right,  as  to  other 
*'  points,  as  accords."    Dispositions  in  security  are  alone 
here  referred  to.    And  the  act  cannot  be  construed  to  applj 
to  absolute  conveyances.    When  frauds  appear,  the  common 
law  affords  a  remedy,  but,  in  matters  of  statutory  provision, 
the  enacting  clause  must  be  taken  as  it  stands,  and  cannot 
be  extended  beyond  it. 
The  Lord  Ordinary  repelled  the  reasons  of  reduction.  June  24,1801. 

And,  on  several  representations,  he  adhered.  *["^^  1S\TZ7 

'  ,....  ,^  iTiti         t    Jan.  29, 1802. 

On  reclaiming  petition  to  the  Court  the  Lords  adhered.  Feb.  16, 

Against  these  interlocutors    the  present    appeal    was  ^^^'  3» 

brought  to  the  House  of  Lords.  j^^e  24 

Pleaded  for  the  Appellant. — The  deeds  sought  to  be  re- 
duced, though  conceived  in  the  form  of  absolute  and  irre- 
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1807.       deemable  dispositions  or  conveyances,   were  in  fact  dis- 

positions  in  security  of  future  debts.      And  although  this 

FORDTCB  jQgg  jjQt  appear  on  the  face  of  the  deeds  or  record, 
GOBDov  &c.  7^t,  as  it  is  judicially  admitted  by  the  respondents,  that 
admission  ought  in  law  to  be  equivalent  to  a  declaration 
made  to  the  same  effect  in  a  back  bond.  Besides,  this  view 
is  both  consistent  with  the  spirit  of  the  act  1696,  and  the 
views  of  the  legislature  in  regard  to  it,  and  ought  to  be 
given  full  effect  to. 
Pleaded  for  the  Bespondenta.— The  act  of  Parliament  1696, 
had  for  its  object  a  particular  species  of  obligations  and  se- 
curities, common  in  those  days,  which,  from  their  uncertain- 
ty, both  as  to  extent  and  nature,  defeated  the  important  in- 
stitution of  the  public  registers,  and  led  besides  to  many  acta 
of  fraud.  To  this  object  the  statute  was  confined  ;  and  that 
the  means  might  properly  correspond  with  the  end,  the  pro- 
hibition is  singly  directed  against  dispositions  in  security  of 
debts  which  are  undeclared  and  unknown.  While  the  dis- 
positions now  objected  to  by  the  appellant,  so  far  from  being 
indefinite,  are  absolute  and  complete  transmissions  of  the  full 
right  of  property,  changing  entirely  the  person  of  the  hol- 
der, and  by  public  registration  notifying  that  change  to  the 
world.  To  hold  that  such  deeds  were  within  the  enactment 
of  the  statute,  were  to  extend  the  statute  beyond  what  the 
legislature  intended.  This  view  of  the  statute  is  conform- 
able to  the  opinion  generally  expressed  in  courts  of  law  in 
regard  to  this  statute.  And  the  point  has  therefore  been 
Feb.  16,1782.  set  at  rest,  ever  since  the  case  of  Riddle  and  Nibble.  The 
Mor.  1154.  judicial  admission  of  the  respondents  in  regard  to  the  deeds, 
to  the  effect  that  though  appearing  ex  facie  absolute,  yet  in 
reality  they  were  securities  for  future  debt,  cannot  affect  these 
deeds,  or  the  rights  of  parties  under  them,  nor  entitle  the 
appellant  to  plead  the  benefit  of  the  statute. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  complained 

of  be,  and  the  same  are  hereby  affirmed,  with  £100 

costs. 

For  Appellant,  TT.  Alexander,  Adam  Gillies. 
For  Respondents,  Wm.  Adam,  James  Gordon. 

Note. — Unreported  in  the  Court  of  Session. 
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The  Earl  of  Galloway,  ...        Appellant ;    the  earl  of 

Alexander  M'Hutchon,  Charles  Selkriq,)  Restxmdeats    ^^^^^^^^ 
and  Others,      --•.-)  u^hdtchon. 

House  of  Lords,  21st  April  1807. 

Landlord  aud  Tenant — Lease — Secluding  Absignees  and  Sub- 
tenants— Irritancy  and  Rbmoting.^ — A  lease  was  granted  to 
the  tenant  and  his  heirs,  seclading  assignees  and  suhtenants,  for 
21  years.  The  tenant  died  two  years  thereafter,  in  considerahle 
debt;  and  the  question  was.  Whether  certain  transactions  gone 
into  with  the  heir,  by  which  the  latter  entered  into  possession  cum 
htneficio  inveniarii,  giving  the  creditors  the  benefit  thereof,  was  not 
a  coTered  assignation,  and  the  tenant  had  thereby  incurred  an  irri- 
tancy of  the  lease  ?  The  heir,  pending  the  action,  entered  into  an 
agreement  with  the  creditors,  whereby  the  latter  discharged  their 
claims,  and  transferred  the  stock  for  a  certain  sum ;  Held  that 
there  was  no  ground  for  remoyal,  and  the  defenders  assoilzied. 
Affirmed  in  the  House  of  Lords. 

The  respondent's  brother,  the  deceased  Hugh  M^Hutchon 
of  Chanqucy  held  a  lease  from  the  appellant  of  the  four 
farms  of  Bargrennan,  Falbains,  Glengrubbock,  and  Drumla- 
whanty.  In  1796,  when  this  lease  was  granted,  two  of  these 
farms  were  held  under  previous  leases,  which  did  not  expire 
until  1803  and  1807  respectively  ;  but,  on  condition  of  his 
renouncing  these  leases,  and  granting  an  immediate  increase 
of  rent,  the  lease  in  question  was  granted,  in  the  following 
terms :  **  In  assedation  let  to  the  said  Hugh  M'Hutchon,  Dec  24,1796. 
"  his  heirs  and  successors,  secluding  assignees  and  subten- 
''  ants,  legal  and  conventional,  in  whole  or  in  part,  all  and 
"  whole  the  said  lands  of  Bargrennan,  Falbains,  and  Glen- 
"  gmbbock ;  and  all  and  whole  the  said  lands  of  Drumla- 
"  whanty,  with  the  houses  and  haill  pertinents  thereto  be* 
"longing,  or  presently  occupied  by  himself,  lying  in  the 
"  parish  of  Menigaff,  and  stewartry  of  Kirkcudbright,  and 
"  that  for  the  space  of  twenty-one  years  from  and  after  the 
*'  term  of  Whitsunday  last ;  and,  after  the  expiry  of  the 
''  said  twenty-one  years,  during  all  the  days  and  years  of 
''  the  said  Hugh  M'Hutchon's  natural  life."  The  rent 
fixed  was  £210  per  annum.  They  were  improving  leases, 
and  it  appeared  necessary,  in  order  to  make  the  lands  yield 
anything  like  an  adequate  return,  in  order  to  pay  this  rent, 
to  undertake  laborious  and  expensive  improvements.    With 
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1807.       this  view^  therefore,  the  tenant  proceeded  forthwith  to  lay 
— ■    out  heavy  expense,  both  in  liming  the  lands  and  in  building 
™allow^ay'  ^^^^^9  ^^^  ^^  making  roads.     But,  while  these  operations 
v.  were  going  on,  the  tenant  died.    On  this  event,  it  was  found 

M'HUTCHOK,  ^jjat  the  deceased  had  left  a  great  number  of  creditors,  and 
Oct.  26,1798.  *  considerable  amount  of  debt,  for  payment  of  which  there 
were  no  means  but  his  small  heritable  estate  of  Chanqne, 
and  the  stocking  upon  these   various  farms,  which  were 
quite  insufficient  to  pay  his  creditors.    There  were  obstacles 
in  the  way  of  the  creditors  proceeding  against  the  deceased's 
estate,  to  avoid  which,  and  all  unnecessary  expense,  the  cre- 
ditors applied  to  the  respondent,  the  deceased's  brother,  and 
heir  at  law  and  executor,  that  he  might  serve  as  heir,  and 
confirm  also  as  executor,  for  the  purpose,  1st,  Of  selling 
the  estate  of  Chanque ;  and,  2d,  For  disposing  of  the  crop 
and  stocking  upon  his  farms.    The  respondent  at  the  time 
being  in  delicate  health,  was  unwilling,  and  declined  inter* 
fering,  although  he  was  himself  a  creditor  to  a  large  amount. 
At  the  first  meeting  of  the  creditors,  however,  it  was  press- 
ed on  him  as  a  measure  which  might  ultimately  prove  bene- 
ficial to  himself.     At  last  he  agreed,  as  the  minutes  bore, 
chiefly  induced  by  the  solicitations  of  the  creditors,  and  ex- 
pressly upon  condition  that,  in  allowing   his  name  to  be 
used,  he  was  not  to  incur  any  passive  title.    Liberty  was 
also  expressly  given  for  him  to  retract  from  this  compact 
in  case  it  turned  out  that  his  health  would  suffer.      At 
this  meeting  of  the  creditors,  three  of  the  creditors  farmers 
were  appointed  as  a  committee  to  co-operate  with  and  give 
their  advice  and   counsel  to    the    respondent  Alexander 
M'Hutchon,  in  the  management  of  the  deceased's  affairs. 
But  Alexander  M'Hutchon's  health   having  at  this  time 
grown  worse,  he  wrote  the  agent  of  the  creditors  that  he 
found  himself  unable  to  undertake  the  management  of  his 
brother's  affairs,  and  therefore  resiled  from  the  engage- 
ment. 

A  second  meeting  of  the  creditors  took  place,  wherenpoo 
it  was  resolved  by  the  creditors  to  apply  to  Mr.  M'Hutchon 
to  allow  his  name  to  be  used,  on  their  guaranteeing  to  keep 
him  free  of  all  responsibility.  This  was  consented  to,  upon 
his  receiving  a  bond  of  indemnity  freeing  him  of  all  trouble 
except  the  signing  of  the  necessary  papers. 

Under  this  arrangement,  the  property  of  Chanque,  and 
the  moveables,  were  easily  disposed  of ;  but  there  seemed  to 
be  more  difficulty  about  the  farms^  owing  to  the  leases  se- 
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dading  aasignees  and  anbtenants ;  and  it  became  desirable       18<)7. 

for  the  creditors  to  derive  benefit  from  them,  as,  in  the    ' 

meantime,  they  had  materially  increased  in  value.    The  ^o*i.i.owat 
respondent  Alexander  M'Hutchon,  as  heir  of  his  deceased  v. 

brother,  was  entitled  to  take  the  lease,  but  he  could  not  ^  ^^If^^' 
assign  it  without  the  consent  of  the  landlord.  Having  it  in 
view  either  to  negotiate  some  arrangement  with  the  land- 
lord, so  as  to  be  able  to  assign  or  subset  the  leases,  he,  in 
the  meantime,  saw  it  was  necessary,  until  that  was  effected, 
to  crop  the  farms ;  and  having  made  his  intentions  known  to 
the  creditors,  with  the  view  of  obtaining  their  concurrence, 
this  was  granted,  and  certain  persons  were  [named  at  a 
meeting  of  these  creditors,  and  appointed  as  managers,  with 
Alexander  M'Hutchon's  concurrence,  in  "  regard  to  the 
*'  management  and  disposal  of  the  current  tacks.^  Alex- 
ander M'Hutchon  entering  cum  beneficio  inventarii,  and 
giving  over  the  profits  of  theVarm  to  the  creditors. 

Having  gone  thus  far,  the  appellant  raised  his  action  of 
removing,  under  the  act  of  sederunt,  before   the  sheriff. 
The  sheriff  assoilzied  the  defenders  (respondents),  where- 
upon an  advocation  was  brought,  to  which  was  added  a  de« 
clarator ;  and  both  actions  having  been  conjoined,  the  appel- 
lant pleading,  1st,  That  the  transactions  gone  into  amounted 
to  an  assignation  of  the  lease  on  the  part  of  the  respondent 
Alexander  M'Hutchon.     2d,  That  the  respondent  had  no 
control  over  the  committee  appointed  as  managers,  whom 
he  suffered  to  remain  in  the  natural  possession  of  the  land. 
3d,  That  they  had  subset  and  assigned  the  farms  from  year 
to  year,  and  were  neglecting  the  interests  of  the  farm,  and 
contravening  the  stipulations  of  the  tack.    4th,  If  it  was 
competent  for  a  person  entered  heir  cum  beneficio  inventarii 
to  appoint  managers  with  instructions  to  account  to  the 
creditors  of  a  deceased  tenant,  the  clause  secluding  assig-  Durham  v. 
nees  and  subtenants  would  be  defeated.     In  answer,  the  ^®'?^®"^°  *^ 
respondent  contended  that  the  managers  were  no  more  than  jan.  23,1773. 
stewards  or  servants  answerable  to  him.     The  last  appointed  ^o^*  15283, 
managers  were  appointed  by  himself,  the  managers  appointed  ^^^  end^of  ^e 
by  the  creditors  having  ceased  to  act.   These  managers  were  case  of  Dal- 
therefore  no  way  connected  with  the  creditors,  nor  account- ^^^"^^  Y*^" 
able  to  them,  but  accountable  to  the  respondent,  whom  the  i80*2,  F.  a 
creditors  had  discharged.    A  proof  was  allowed  to  both 
parties,  in  which  it  was  clearly  proved  that  the  farm  was 
managed  by  certain  creditors,  but  that  no  assignation  had 
been  granted. 
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1807.  Pending  the  action,  an  agreement  was  entered  into  by 

•""""""■    the  respondent  Alexander  M^Hotchon,  on  the  one  part,  and 

"allowat'  Charles  Selkrig  and  others,  acting  for  the  creditors,  where- 

V.  by,  for  a  certain  sum,  they  discharged  all  claims  against 

"'*  &^"^'''  him  as  representiug  his  brother,    and  sold  to  him  the 

stocking. 

The  cause  was  reported  to  the  Court ;  and,  on  advising 

Jan.  19, 1803. memorials,  the  following  interlocutor  was  pronounced: — 

"  The  Lords  having  the  mutual  memorials  for  the  parties, 

"  with  the  proof  adduced,  and  further  proceedings,  they,  in 

"  the  advocation,  advocate  the  cause,  and  conjoin  the  same 

**  with  the  process  of  declarator,  sustain  the  defences,  and 

"  assoilzie  the  defenders  from  the  conclusions  of  both  ac- 

''  tions,  find  the  pursuer  liable  in  the  full  expense  of  extract, 

Jane  7, 1803.  *«  but  find  no  other  expenses  due."*     On  reclaiming  peti- 


*  Opinions  of  the  Judges : — 
Lord  President  Campbell  said  : — ^'  Both  parties  seem  here  to 
have  been  in  a  mistake,  in  supposing  that  the  defender  could  not 
succeed  to  this  farm,  as  heir  to  his  brother  in  the  lease,  without  in- 
curring a  passive  title,  unless  he  entered  cum  beneficio  invenlariif 
which,  it  is  supposed,  made  him  a  trustee  for  the  creditors ;  Ist. 
The  heir  in  a  lease,  which  excludes  assignees  and  subtenants,  takes 
a  right  which  no  other  person  can  enjoy.  It  is  a  sort  of  tailzied  fee, 
which  creditors  cannot  touch  ;  and  the  heir  taking  it  aflter  the  death 
of  the  original  tacksman,  does  not  represent  him,  hut  takes  it  wo 
jure^  as  conditional  institute  by  the  joint  will  of  the  original  tacks- 
man  and  the  landlord.  It  is  one  of  the  conditions  of  the  transac- 
tion, that  it  shall  not  be  a  subject  of  representation,  but  that  the  per- 
son who  is  heir  designative,  shall  take,  as  eventual  tacksman,  or  at 
least  as  an  heir  under  a  strict  entail,  and  of  course  be  liable  to  the 
landlord  in  all  the  prestations  of  the  tack,  and  run  the  sole  risk  of 
profit  or  loss,  as  he  is  not  accountable  to  any  other  person.  So  it 
Unreported,  was  considered  by  the  Court  in  the  case  of  Ogilvy  v.  Arnot,  I8th 
May  I79G,  and  Ist  March  1799.  The  defender,  therefore,  might, 
with  perfect  safety,  have  taken  up  this  tack  upon  his  brother  s  death, 
without  any  service  cum  beneficio,  or  any  transaction  with  creditors ; 
and  it  was  imprudent  in  him  to  introduce  their  trustees  into  the 
possession,  which  has  given  a  colour  to  the  action  now  raised  against 
him.  In  all  events,  he  was  an  heir  of  provision  in  the  strictest 
sense,  and  not  liable  uUra  valorem. 

^^  2d.  It  appears,  however,  that  as  he  did  this,  either  from  igno- 
rance, or  from  a  laudable  desire  to  see  his  brother's  debts  paid,  the 
only  consequence  which  could  follow  in  law  was,  that  the  landlord 
had  a  right  to  insist  that  these  trustees,  as  virtual  assignees,  should 


x'hdtchom, 
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tioD,  which  sought,  at  all  eyents,  for  a  decree  of  remonng       1807. 

against  Selkrig,  trustee  for  the  creditors,  the  Court  found,     

"  In  respect  Charles  Selkrig,  the  trustee  for  the  creditors  of  ""^loway' 
**  M^Hutchon,  does  not  claim  possession  of  the  farms  in  v. 

"  question,  it  is  unnecessary  to  pronounce  any  decree  of  re- 
**  moving  against  him,  and  quoad  ultra  adheres  to  their 
"  former  interlocutor,  and  refuse  the  desire  of  the  petition." 

Against  these  interlocutors  the  present  appeal  was 
brought  by  the  landlord  to  the  House  of  Lords. 

Pleaded  jor  the  Appellant — In  the  present  case,  the 
lease  to  the  deceased  Hugh  M'Hutchon  and  his  heirs,  ex- 
pressly excluding  assignees  and  subtenants,  legal  or  con- 
yentional,  in  whole  or  in  part,  meant  nothing  more  nor  less 
than  an  exclusion  of  either  creditors  of  the  lessee  adjudging 
or  attaching  his  right  by  legal  process,  or  persons  acquiring  by 
purchase  or  voluntary  transmissions ;  and,  accordingly,  the 


be  removed,  and  that  the  defender  himself  should  take  the  posses- 
sion and  management,  as  the  only  person  entitled  to  do  so.  The 
lease  contains  no  clause  of  forfeiture,  nor  can  any  take  place. 

*'  3d.  The  defender  is  now  in  full  possession,  in  consequence  of 
the  transaction  by  which  the  creditors  have  given  up  any  claim,  which, 
although  unnecessary,  was  perfectly  legal  and  fair.  The  entry  cum 
heneficio  inventarii  was  a  superfluous  step,  and  can  make  no  differ- 
ence upon  the  question.  Could  the  creditors  have  forced  him  not 
to  remove  ?** 

Lord  Bannatynb. — '*  I  think  the  possession  by  managers  was 
in  defrad  of  the  lease.'* 

Lord  Mbadowbank. — *^  The  lease  is  descendible  to  heirs,  and 
M'Hutchon  cannot  be  removed.  He  may  apply  the  profits  as  he 
pleases.    The  heir  is  liable  in  valorem  J* 

Lord  Hbrmand. — '*  He  b  not  like  an  heir  of  entail,  who  does 
not  represent  his  predecessor,  but  only  the  tailzier.  The  entry  cum 
heneficio  inventarii  was  proper,  in  order  to  save  him  from  the  risk  of 
passive  title.  I  am  clear  that  he  could  not  take  this  tack  without  being 
liable  to  creditors.  This  he  very  soon  declared,  and  that  he  would 
not  possess,  and  that  the  creditors  must  keep  him  free  of  all  claims.*' 

Lord  Craig.— '^  There  is  here  no  assignation,  and  the  possession 
is  for  the  tenant,  t.  e.  the  deceased  tenant,  for  whose  debts  we  must 
suppose  the  present  tenant  liable,  to  the  extent  of  the  profits  of  the 
fiurm,  ergOy  the  management  must  be  under  him.*' 

Lord  Balmuto. — "  M'Hutchon  is  the  tenant  to  all  intents  and 
purposes.  He  cannot  give  it  up  without  Lord  Galloway's  consent. 
He  is  liable  to  all  the  prestations  of  the  lease." 

Lord  President  Campbell's  Session  Papers,  vol.  110. 
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1807.       creditors  of  Hugh  M^Hatchon  never  ihonght  of  adjadgiog 
"  this  lease,  nor  did  they  think  of  taking,  or  the  respondent 

GALLOWAY    Alexander,  the  heir,  of  granting  an  asaigdment.     All  con- 
V.  cerned  were  sensible  it  would  be  vain  to  follow  such  courses; 

TCHON,  j^^^  ^^  trustees  for  Hugh  M'Hutchon^s  creditors  were  let 
into  the  possession,  under  the  colour  of  its  being  the  pos- 
session of  the  heir,  or,  more  properly,  they  assumed  the 
possession  without  even  that  colour,  as  they  had  no  special 
authority  from  the  heir,  and  can  hardly  be  said  to  have  had 
his  connivance.   The  only  question  then,  while  matters  were 
in  that  state,  was,  Whether  the  bargain  which  the  appellant 
made  with  the  lessee  could  be  defeated  in  that  way  by  such 
a  device,  a  question  which  surely  needs  little  discussion.   It 
was  agreed  that  the  farm  should  be  possessed  by  Hugh 
M^Hutchon  and  his  heirs,  but  not  by  tlieir  assignees  or  stJh 
tencmts,  that  is,  none  but  he  or  his  heirs  should  possess;  and 
yet  here  were  stranger  tenants,  and  of  the  worst  species, 
introduced,  being  a  set  of  creditors,  or  trustees  for  creditors, 
and  their  subtenants,  who  had   no  individual  interest  to 
manage  the  farm  properly,  but  whose  whole  object  was  to 
draw  as  much  money  from  it  as  possible,  though  every  word 
of  the  lease  shows  that  it  was  granted  with  a  view,  and  on 
the  expectation  of  the  farm  being  improved.    !Nor  is  it  any 
answer  to  say,  that  by  the  lease  the  tenant  was  under  no 
obligation  to  reside  upon  the  farm — ^in  the  nature  of  things 
he  could  not  reside  on  all  the  four  farms, — and  that  the  ex- 
clusion of  assignees  and  subtenants  was  therefore  not  repug- 
nant to  the  lessee  occupying  the  farm  by  servants,  or  per- 
sons managing  for  him  ;  but  this  doctrine  the  appellant  has 
no  occasion  to  dispute,  when  the  facts  of  this  case  are  at- 
tended to.     The  fact  is,  that  Alexander  M'Hutchon  is  not 
in  possession.    The  managers,  who  are  said  to  be  in  posses* 
sion  for  him,  are  not  so, — they  are  in  possession  for  the  credi- 
tors, for  whose  behoof  they  act,  and  to  whom  the  profits  or 
rents  of  the  farm  are  paid.     2d.  The  question  then  is,  Whe- 
ther the  agreement  entered  into,  pending  this  cause,  and  at 
the  last  stage  of  it,  ought  to  make  any  difference  ?    It  can 
make  none,  because  it  is  obviously  just  another  device  fal- 
len upon,  when  it  was  seen  the  former  devices  would  not 
do.    The  agreement  states  what  is  false,  that  Alexander 
did  enter  into  possession  of  the  farm  as  heir ;  while,  on 
the  other  hand,  in  other  parts,  it  acknowledges  that  this 
possession  was  for  behoof  of  his  brother's  creditors.    It  par- 
ports  to  give  him  actual  possession,  and  draws  that  back  to 
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Martinmas  1802,  though  it  is  undeniable  that  he  was  not,       1807. 

and  could  not  bo  in  possession,  at  least,  until  after  the  last    — 

date  of  his  contract,  8th  of  January  1803.    That  contract  "^'o^^' 
also  shows  that  nothing  on  the  farm  was  fais,  not  so  much  as  «. 

the  instruments  of  husbandry,  far  less  the  stocking,  until  the  «*«»^«oii, 
date  of  that  contract.  Supposing,  therefore,  that  the  actual 
possession  of  the  stocking  of  the  farm  was  deliyered  over  to 
Alexander  M'Hutchon  after  the  date  of  the  contract,  which 
was  the  8th  of  January  1803,  and  before  the  Court  gave 
judgment,  which  was  upon  the  18th  of  the  same  month ;  in 
what  character  did  he  then  possess  ?  It  was  not  surely  as 
heir  of  Hugh  M'llutchon,  but  under  the  sufferance  of  Hugh's 
creditors.  And  the  whole  transaction  is  the  same  as  if  he 
had  assigned  to  Hugh's  creditors,  and  Hugh's  creditors  had 
assigned  back  to  him. 

Pleaded/or  the  Respondents. — 1st.  Neither  the  assignment, 
nor  any  such  transaction  as  that  alluded  to,  ever  existed. 
2d.  If  there  had  been  an  assignment  of  the  lease,  or  any 
transaction  equivalent  thereto,  although  it  might  have  fur- 
nished ground  for  an  action  of  damages,  it  would  not  have 
been  relevant  to  infer  the  appellant's  conclusion  of  irritancy 
and  removing  against  the  respondent.  3d.  Even  if  the 
transactiou  libelled  had  been  proved,  and  had  been  relevant 
toinfer  an  irritancy  against  the  respondent,  it  must  have  been 
competent  for  the  respondent  to  purge  it  at  any  time  be« 
fore  final  judgment ;  and  he  must  be  held  to  have  purged  it, 
by  obtaining  a  discharge  from  the  creditors,  which  is  dated 
27th  and  2dth  December  1802,  and  5th  and  8th  January 
1803. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  be,  and  the 
same  are  hereby  affirmed. 

For  the  Appellant,  Tfm.  Adam,  Charles  Hay. 
For  the  Respondents,  John  Clerk,  TFm.  Alexander,  David 

Cathcart. 

Note.— One  of  the  cases  founded  on  by  the  appellant,  Durham 
V.  Henderson  and  LiviDgstone,  23d  Januaiy  1773,  Mor.  Diet. 
15,283,  it  was  observed  on  the  bench,  had  been  prematurely  and  er* 
roneously  collected,  as  that  jadgment  had  been  altered  by  a  subse- 
quent interlocutor  of  the  18th  January  177o ;  and  the  final  judgment 
of  the  8th  March  same  year,  refused  a  reclaiming  petition,  complain- 
ing against  that  alteration. 
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David  Thomson,  W.S.,  and  Margaret  Thom- 


TATB,  &c.        SON  and  Jean  Thomson,  the  Children  and  i 

Representatives  of  Alexander  Tho^^ov \ Appellants  ; 
Esq.  late  Deputy-Cashier  of  the  Excise  in  i 
Scotland,  deceased,        -        -        -  J 

Alexander  Eincaid  Tate,  Writer  in  Edin- 
burgh,  Trustee  appointed  by  Mrs.   JeanJ 
Livingstone  'or  Alison,  relict  of  Alex- >  S^V^'m'^^'- 
ander  Alison,  Esq.,  Deputv-Cashier  of  Ex-  \ 
cise,  Elizabeth  Hood  and  Others,  '^ 

House  of  Lords,  11th  July  1807. 

Reduction  op  Deeds — Insanity — Relevancy — Interest  to  Sub. 
— 1.  A  reduction  of  deeds  was  brought,  on  the  ground  of  insanity* 
The  granter  of  the  deeds  had  been  insane  in  1795,  and  the  deeds 
challenged  were  executed  in  1 798 ;  but  there  was  no  specific 
allegation  that  the  granter,  at  the  dates  of  these  deeds,  was  insane. 
Held  the  &cts  irrelevant,  and  too  Tague  to  go  to  proof.  2.  There 
was  a  previous  deed,  which  excluded  the  pursuer,  but  which  was 
not  challenged.  Held  him  also  to  have  no  title,  in  respect  of  that 
deed,  to  insist  in  the  present  action. 

This  was  a  reduction  of  certain  deeds,  on  the  ground  of 
incapacity,  in  the  following  circumstances. 

Mr.  Alison,  deputy-cashier  of  Excise,  on  7th  March 
1787)  executed  a  trust-deed,  giving  to  his  wife,  Mrs.  Alison, 
the  liferent  of  his  whole  property,  with  right  to  dispose  of 
the  sum  of  £500  of  the  capital  at  her  death  ;  the  residue, 
at  her  death,  going  to  the  late  Alexander  Thomson,  and 
even  succeeding  also  to  the  £500,  if  not  expressly  otherwise 
conveyed  by  his  wife.  The  deed  contained  a  clause,  re* 
serving  power  to  Mr.  Alison  to  alter  the  destination  of  his 
property  at  pleasure. 

On  the  28th  August  1787,  he  executed  a  deed  relative  to 
the  trust-deed,  in  which  he  required  his  trusteeS|  of  whom 
Alexander  Thomson  was  one,  to  convey  *'  to  Mrs.  Jean  Li- 
*'  vingstone,  my  well  beloved  spouse,  if  she  shall  happen  to 
''  survive  me,  and  be  alive  at  the  end  of  twelve  calender 
''  months  after  my  decease ;  at  which  period  I  compute  that 
"  my  subjects  may  be  liquidated,  to  whom,  in  that  event, 
"  and  to  her  disponee,  expressly  secluding  her  heirs  and 
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**  executors,  I  do  hereby  dispone,  assign,  and  make  over,       1807. 
"  the  said  free  residue  of  my  subjects^  debts,  means  and 


effects,  heritable  and  moveable^  to  be  disposed  of  at  her  ^^°"*^'**  *^ 
*'  pleasure,  absolutely  and  without  restriction,  recommend^  i>ats*  &o. 
**  ing  to  her,  however,  in  the  disposal  thereof,  either  in  her 
**  own  lifetime  or  at  her  decease,  that  as  my  affection  for 
"  her  hath  induced  me  to  give  her  all  my  property,  to  the 
"  prejudice  of  my  own  relations,  she  have  these,  my  nearest 
**  relations,  in  grateful  remembrance  in  the  disposal  of  what 
**  shall  devolve  to  her  by  virtue  hereof ;  and,  in  case  the  said 
*'  Mrs.  Jdkn  Livingstone  do  not  survive  me,  and  be  alive  at  the 
''  end  of  twelve  calendar  months  after  my  decease,  or  shall 
"  fail  to  make  any  special  disposition  or  conveyance  in  writ- 
'*  ing  as  hereunto  relative  of  what  shall  devolve  to,  and  be 
"  vested  in  her  by  this  deed ;  in  either  of  these  events,  I 
**'  do  hereby  declare,  that,  after  the  purposes  aforesaid  are 
*'  fulfilled,  then  the  whole  free  produce  and  residue  of  my 
'^  subjects,  means,  and  effects,  heritable  and  moveable,  shall 
"  belong  to  the  said  Alexander  Thomson,  my  clerk  and  as- 
**  sistant,  his  heirs,  executors,  and  assignees  whomsoever ;  to 
''  whom  I  do  hereby,  in  the  above  eventSy  dispone  and  con- 
"  vey  the  same/^ 

Mr.  Thomson,  the  person  intended  to  be  ultimately  fa- 
voured, was  married  to  Mr.  Alison's  niece,  and  Mr.  Thomson's 
family  were  the  heirs  at  law  of  a  Mr.  Young,  who  was  the 
heir  at  law  of  Mrs.  Alison. 

On  the  16th  of  January  1792,  Mr.  Alison  executed  another  1792. 
deed,  by  which  he  returned  to  his  first  intention,  of  bestow- 
ing on  his  wife  the  power  only  of  disposing  of  £500,  and 
the  residue  to  belong  to  Mr.  Thomson.  In  this  deed  he 
expressly  revokes  "  the  deed  28th  of  August  1787,"  and  de- 
clared it  '*  null  and  void.'* 

But,  on  the  10th  of  November  1793,  he  appended  to  the  1793, 
above  deed,  a  revocation  of  it,  also  in  these  terms : — **  Upon 
**  reconsidering  the  state  of  my  affairs,  which  have  lately 
"  altered,  I  have  thought  it  proper  to  alter  and  make  void 
**  this  deed,  and  declare  that  my  supplementary  disposition 
**  and  settlement,  dated  28th  August  1787,  still  remaining 
*'  in  my  custody,  shall  be  effectual  and  subsisting,  if  the 
•<  same  is  not  altered  by  me  afterwards." 

"On  29th  November  1793,  he  executed  another  deed,       1798. 
by  which  he  bequeathed,  **  on  account  of  faithful  services 
"  and  afiinity,  £1000  to  Mr.  Thomson,''  adding,  that  this 

VOL.  v.  N 
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1807.       was  '*  besides  the  hope  of  successioD,^  which  sum  was  de- 
clared payable  six  months  after  his  death. 


THOMSON,  &c.     Mr.  Alison  died  on  16th  July  1794.    On  29th  October 
TATE,  ^c.    1794,  aboat  four  months  after  her  husband's  death,  Mrs. 

1794.  Alison  executed  a  testamentary  deed,  conveying  to  certaia 
executors,  her  effects  in  general,  without  any  mention  of 
Mr.  Thomson. 

1795.  In  the  following  year  she  became  insane,  and  remained 
under  strict  keeping  for  some  time.  The  appellants  allege 
that  she  never  completely  recovered  her  intellects ;  bat 

1798.  stated,  that  in  the  year  1798,  she  could  not  have  been  pro- 
nounced to  be  entirely  insane.  On  22nd  June  of  that  year, 
she  executed  a  trust  deed,  conveying  to  the  respondent,  ia 
trust  for  the  other  respondents,  her  whole  property,  de- 
ducting several  legacies,  one  of  which  was  to  Mr.  Thomsoo* 

1798.  of  £760.  This  deed  was  ratified  by  another  on  22d  De- 
cember ;  and,  on  10th  December  1799,  she  executed  another 
deed,  revoking  her  legacy  of  £750  to  Mr.  Thomson. 

It  was  of  these  three  last  deeds,  executed  by  Mrs.  Alison, 
that  the  present  reduction  was  brought,  first  by  Mr.  Thom- 
son, and  afterwards  continued  by  the  appellants,  iu  order 
to  have  them  set  aside,  on  the  following  grounds : — 1.  That 
Mrs.  Alison  had  been,  and  wa»  entirely  insane  iu  the  year 
1795.  2.  That  she  never  afterwards  recovered  the  vigour 
of  her  mind  which  she  may  have  possessed  before  her  in- 
sanity, and  that,  at  the  dates  of  the  deeds  in  question,  and 
for  some  time  prior  and  posterior  thereto,  although  not  in- 
aanCi  her  mind  was  in  a  state  of  great  imbecility.  3.  That, 
in  her  weak  state  of  mind,  she  was  practised  on  and  impor- 
tuned by  the  respondents,  Mr.  Tate  and  Miss  Hood  before 
mentioned,  in  order  to  prevail  on  her  to  make  a  will  in  fa- 
vour of  themselves,  and  to  deprive  Mr.  Thomson  of  his 
rights.  4.  That  her  eyesight,  at  the  dates  of  these  deeds, 
was  so  bad  as  to  be  entirely  incapable  of  reading  these  deeds. 
5.  That  she  had  always  expressed  an  intention  of  bequeath- 
ing her  property  differently.  6.  That  the  deeds  were  not 
read  over  to  her  at  the  time  she  is  said  to  have  subscribed 
them,  some  of  the  testamentary  witnesses  not  seeing  her 
adhibit  her  subscription  or  hear  her  acknowledge  it.  7. 
That  Mrs.  Alison  had  never  given  instructions  to  any  one  to 
frame  the  deeds  under  reduction,  and  that  she  never  ac- 
tually knew  or  understood  the  ipaport  of  the  deeds  said  to 
contain  her  last  will. 
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Iq  a  condeBoendeBce^  these  facta  were  embodied,  and       i807. 
offered  to  be  proved  by  parole  evidence. 


The  answer  made  to  these  was,  that  the  facts  condescended^"*''**^'''  ^- 
on,  in  regard  to  insanity  and  imbecility,  were  altogether  irrele-    tate>  &c. 
vsnt  to  infer  the  conclusions  drawn  from  them ;  besides,  that 
the  appellants  had  no  interest  to  insist  in  the  action,  being 
excluded  by  the  prior  deed  1794,  which  stood  unchallenged. 

Beplies  and  duplies  followed  these  answers,  whereupon  Julj  12, 1802. 
the  Lord  Ordinary  pronounced  this  interlocutor : — **  Hav- 
"iog  conrndered  the  foregoing  condescendence,  pursuers^ 
"  repliesAod  duplies,  productions,  and  whole  process.  With 
"  regard  to  the  first  article  in  the  condescendence,  Finds, 
"  that  it  is  net  alleged  that  the  late  Mrs.  Alison  was  in  a  state 
"of  insanity,  when  any  of  the  deeds  under  challenge  were 
"executed.  As  to  the  second  article,  finds.  That  though 
"it  is  said  Mrs.  Alison  never  afterwards  recovered  the 
**  Tigour  of  her  mind  which  she  possessed  before  insanity, 
"  yet  it  is  not  alleged  that  she  was  in  a  state  of  incapacity 
"  when  these  deeds  were  granted ;  (on  the  contrary^  the  This  part  de- 
"  porsner  himself  has  shown,  that  in  his  opinion,  she  was  ^^^^  '°  *^® 
"not  incapable,  by  having  transacted  business  with,  and  Lords. 
*'  taken  receipts  from  her).  With  respect  to  the  seventh 
^  article,  where  it  is  said,  that  Mrs.  Alison  never  actually 
"  knew  or  understood  the  import  of  the  deeds  under  re- 
"  duetion,  finds.  That  this  is  too  vaguely  stated,  and  the 
"mode  of  evidence  not  sufficiently  pointed  out,  so  as  to 
"obtain  a  proof  thereof;  finds,  That  the  other  articles 
^in  the  condescendence  are  not  relevant;  therefore,  and 
"  m  respect  of  the  prior  deed,  executed  by  Mrs.  Alison  on 
"  the  29th  October  1794,  of  which  no  challenge  is  brought, 
''  and  which  excludes  the  pursuers^  title  to  insist  in  the  pre- 
"  sent  action,  assoilzies  the  defenders  from  the  whole  con* 
"  elusions  thereof,  and  decerns." 

On  representation,  suggesting  that  the  Lord  Ordinary 
might  take  the  case  to  report,  in  case  his  Lordship  continued 
of  opinion  that  no  proof  ought  to  be  allowed.  The  Lord 
Ordinary  took  the  case  to  report.  Informations  were  or« 
dered  and  lodged ;  and,  of  this  date,  the  following  inter- Jan.  12, 1808. 
locutor  was  pronounced : — ''  On  report  of  Lord  Craig,  and 
"having  advised  the  informations,  the  Lords  repel  the 
"  reasons  of  reduction,  assoilzie  the  defender,  and  decern  ;• 
"  but  find  expenses  due  to  neither  party.''  On  reclaiming 
petition  and  answers  the  Lords  adhered.  June  7,  •— « 
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1807.  Against  these  laterlocators  the  present  appeal  was  brought 

by  the  pursuer  to  the  House  of  Lords. 


►  •f 


THOMs^,  &c.  PUadedfor  the  Appellants.^iir.  Alison's  deed  of  28th 
TATB,  &c.  August  1787  was  revoked,  and  declared  null  and  void)  and 
not  afterwards  revived  in  a  legal  manner,  so  that  Mrs.  Ali- 
son (even  if  her  mind  had  been  entire),  had  it  not  in  her 
power  to  dispose  of  her  husband's  property  to  any  further 
extent  than  what  was  allowed  by  the  prior  deed,  viz.  £500. 
2.  The  will  made  by  Mrs.  Alison,  dated  29th  October  1794, 
a  few  months  after  her  husband's  death,  did  not  mention  or 
refer  to  her  husband's  settlements,  and  neither  was  intended 
to  comprehend,  nor  could  comprehend,  the  property  con- 
veyed by  theso  settlements  to  her,  under  the  positive  con- 
dition, that  if  that  property  should  not  be  specially  con- 
veyed by  her  by  a  deed  referring  to  them,  it  should  belong 
to  the  appellants  ;  consequently,  the  appelUnts  are  not 
precluded  by  that  will  from  challenging  what  are  alleged 
to  have  been  Mrs.  Alison's  subsequent  deeds.  3.  Mrs. 
Alison  not  only  gave  no  instructions  to  make  out  the  deeds 
under  challenge,  but  was  incapable  of  doing  so,  on  accoont 
of  great  weakness  of  mind  and  want  of  memory.  4.  The 
deeds  were  not  duly  executed,  not  having  been  read  over 
to  her  when  signed,  she  being  incapable  of  reading  them 
herself  from  defect  of  eyesight,  and  the  witnesses  having 
been  ignorant  of  her  person.  5.  At  the  date  of  the  last 
deed  she  had  relapsed  into  a  state  of  absolute  insanity.  6. 
The  respondent  and  Miss  Hood  misrepresented  to  Mrs. 
Alison  Mr.  Thomson's  conduct  towards  her,  and,  by  impor- 
tunity and  deceit,  prevailed  on  her  to  subscribe  the  deeds, 
the  effect  of  which,  if  sustained,  would  be  to  disappoint  Mr. 
Alison's  heirs  at  law  of  the  succession.  8.  Evidence  of  all 
these  particulars  having  been  offered,  the  Court  of  Session 
ought,  at  any  rate,  before  answer,  to  have  allowed  a  proof 
of  the  facts  stated  in  the  late  Mr.  Thomson^s  condescend- 
ence and  reclaiming  petition. 

Pleaded  for  the  Respondents. — The  disposition  and  deed 
of  settlement  executed  by  Mrs.  Alison  on  29th  Oct.  1794, 
completely  excludes  the  appellants'  title  to  insist  in  the 
present  action.  That  deed  was  executed  when,  according  to 
the  appellants'  own  statement,  the  vigour  of  Mrs.  Alison's 
mind  was  yet  entire,  and,  in  fact,  full  ten  months  before  the 
first  attack  of  the  malady  which  the  appellants  found  on;  and, 
accordingly,  to  this  hour  the  appellants  have  never  insti- 
tuted  any  legal  challenge  of  that  deed.    By  the  terms  of 
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that  settlement,  Mrs.  Alison  vests  her  whole  estate  in  tms-       1807. 

tees,  for  behoof  of  her  nephew,  Mr.  Adam  Callender,  and    

Hiss  Hood ;  thus  demonstrating  her  will  and  determination  thoxsoh,  &c. 
in  favour  of  the  very  persons  to  whom  she  again  gives  the  tate*  &c. 
principal  interest  in  her  funds  by  the  deeds  under  challenge. 
Hence  it  is  plain,  that  although  these  last  deeds  were  to  be 
reduced  and  set  aside  in  toto,  the  appellants  would  have 
neither  right,  title,  nor  interest  in  Mrs.  Alison's  estate,  be- 
cause, in  that  event,  every  fraction  of  her  funds  would  go  to 
Mr.  Callender  and  Miss  Hood,  in  terms  of  this  prior  settle- 
ment.  Now  the  respondents  apprehend,  that  no  rule  of  law 
is  more  firmly  established  than  this,  that,  when  the  interest 
of  a  pursuer  is  cut  off  by  a  deed  not  brought  under  challengOi 
and  which  stands  unconnected  with  those  to  which  the  re- 
duction applies,  it  puts  an  end  to  his  right  to  insist.  2d. 
Mrs.  Alison  being  the  absolute  and  unlimited  proprietor  of 
the  estate  left  her  by  her  husband,  she  was  entitled  to  dis- 
pose thereof  in  any  way  she  thought  fit ;  and  she  has  accord- 
ingly done  80  in  an  unexceptionable  manner,  by  the  deeds 
under  challenge.  And  Mrs.  Alison  was  not  rendered  incapa^ 
citated  from  executing  these  deeds  on  the  ground  of  insanity, 
for  although  she  was  afflicted  with  that  malady  some  years 
before  the  dates  of  these  deeds,  it  does  not  follow  that  she 
was  so  incapacitated  at  the  time  these  were  executed. 
This,  in  law,  it  is  necessary  to  establish  and  prove.  Here 
the  pursuer  has  not  ventured  even  to  aver  this,  which, 
in  order  to  found  a  relevant  ground  in  law  to  set  aside 
these  deeds,  on  the  head  of  insanity,  was  absolutely  neces- 
sary. But  the  fact  was,  the  late  Alexander  Thomson,  the 
pursuer  in  the  cause,  could  not,  in  conscience,  aver  what 
was  so  contrary  to  the  fact,  for,  from  the  deceased  Mrs. 
Alison's  transactions  with  him  in  business  in  the  years  1797, 
1798, 1799,  as  one  of  the  trustees  of  her  deceased  husband, 
it  appeared  that  she  bad  been  consulted,  as  appeared  from 
the  trustees'  sedcrunt-book  and  other  writs  in  process,  about 
the  trust  affairs,  in  any  matter  of  importance,  and  that  these 
trustees  had  continued  to  take^  and  she  to  grant  and  sign 
receipts  and  discharges  in  reference  to  payments  received 
by  her,  and  other  matters  regarding  the  trust.  So  that  he 
has  not  been  able,  and,  in  point  of  law,  has  not  stated  any 
relevant  averment  of  insanity  at  the  times  these  deeds  were 
executed.  3.  As  to  the  plea,  that  the  deeds  were  not  read 
over  to  her  at  the  time  they  were  executed,  and  that  the 
witnesses  did  not  know  her,  nor  the  contents  of  the  deed 
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W07.       tliey  subscribed,  in  point  of  law,  nteither  of  all  these  were 
necessary  in  the  present  case.     It  is  not  necessary  that  the 


WILSON,  &c.  ^j^^ggg^jg  tnow,  either  the  granter,  or  the  contents  of  the 
ALBKANDBB,  deed.    AH  that  is  necessary  is,  that  they  are  informed  of 
^*        who  it  is  that  is  to  sign,  and  that  tliat  person  is  seen  to 
subscribe  the  deed,  or  heard  to  acknowledge  her  subscrip- 
tion. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutor  of  the  Lord 
Ordinary  of  the  12th  Jan.  1802  complained  of  be 
varied,  by  leaving  out  after  (granted)  to  (with),  and 
after  (are)  by  inserting  (either),  and  after  (relevant)  by 
inserting  (or  too  vaguely  stated),  in  page  5,  and  that 
with  these  variations,  the  interlocutors  compbuned  of 
be,  and  the  same  are  hereby  affirmed. 
For  the  Appellant,  Wm.  Alexander,  W.  Maxwell  Morrison. 
For  the  Respondents,  Henry  ErsJdne,  Wm.  Adam,  Thomas 

W.  Bairdf  Andrew  Cassels. 

Note. — ^Unreported  in  the  Court  of  Sesaon. 


Appellants; 


John  Pbttigrew  Wilson,  Principal  Tacks- ' 

man  of  the  Lands  and  Coal  at  Green,  near 

Glasgow;    Janet,  Gbizel,    Elizabeth, 

Mary,  Agnes,  and  Margaret    Petti- 

gbews.  Joint  Proprietors  of  the  said  lands; 

and  Walter  Wilson,  Merchant  in  Glas- 
gow, Husband  of  the  said  Margaret  for 

his  interest,  ..... 

John  Alexander,  Merchant  in  Glasgow  ;\ 

James  Hopkirk  of  Dalbeth,    Merchant  f 

there ;  and  Thomas  Edington,  of  Clyde  C  ^^^^P^^'wwnt*. 

Ironworks,        ...        -  J 

House  of  Lords,  12th  August  1807. 

Damages — Relevancy — Bankruptcy  —  Liability  op  Trustei 
AMD  Commissioners  for  Damages. — ^The  trustee  and  commission- 
ers on  a  bankrupt  company  estate,  the  chief  assets  of  which  consist- 
ed of  a  valuable  lease  of  coal,  entered  into  the  possession  of  the 
lease,  and  wrought  the  coal  for  behoof  of  the  creditors.  In  doing 
this,  they  wrought  the  coal  in  such  a  manner  as  to  do  great  da- 
mage to  the  value  of  the  coal  and  surface  above.  In  an  action 
of  damages  against  them,  they  stated  that  the  action  was  inrde- 
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nttt  against  a  itnntee  and  oommiflnoneT^  appointed  by  act  of       ido7. 
Fittiiament  to  manage  the  benknrpt  estate  to  ihe  best  of  their 


judgment.    Held  the  action  not  releyant    In  the  House  of  Lords  wiuoir,  &c. 
I  remitted,  ^ith  strong  doubts  expressed  as  to  the  coirectness  ^* 


of  the  judgment.  ^, 

The  appellants,  Janet  and  GrizelPettigrew,had  right  to  the 
lands  of  Green,  as  adjudging  creditors  of  John  Pettigrew  of 
Green,  their  brother ;  and  afterwards  tbej,  along  with  the 
other  appellants,  succeeded  to  those  landsas  heirs  portioners. 
On  14th  July  1790,  while  they  held  these  lands  as  adjudging 
creditors,  Janet  and  Grizel  granted  a  lease  to  '*  John  Petti- 
"  grew  Wilson,  their  nephew,  (then  only  13  years  of  age), 
"  and  to  hia  father,  Walter  Wilson,  as  curator  for  him,  but 
"for  his  use  and  behoof  solely  "  for  the  space  of  21  years, 
they  being  bound,  in  working  the  coal,  *'  to  leave  a  proper 
"  number  of  stoops  or  pillars  for  the  support  of  the  roof  of 
**  said  coal  hereafter,"  &c. 

Walter  Wilson,  the  father,  had  no  means  of  his  own.  He  had 
no  knowledge  of  the  practical  working  of  coal ;  and,  by  the 
lease,  he  had  no  pecuniary  interest  bestowed,  and  was  only 
tutor  for  his  son.  He,  however,  in  order  to  carry  on  the 
working  of  this  coal,  took  into  partnership  one  John  Shiels, 
coalmaster  in  Camlachie,  to  whom  he  assigned  (with  the 
appellant,  John  Pettigrew  Wilson's  concurrence,  then 
aged  14,)  one  half  of  the  whole  concern  ;  and  the  busi- 
ness was  conducted  under  the  firm  of  Walter  Wilson  and 
Co.,  under  which  they  commenced  operations,  and  com- 
pleted two  pits.  But  neither  of  these  having  adequate 
funds,  they  had  recourse,  first,  to  loans  from  Misses 
Janet  and  Grizel  Pettigrews ;  and,  subsequently,  with  the 
same  view,  had  to  assume  as  partners  Messrs.  James 
Milligan  and  James  Bumside,  merchants  in  Glasgow ; 
and  then  the  firm  was  carried  on  under  the  title  of  the  Green 
Coal  Work  Company.  Within  a  year  thereafter,  Mr  Bum- 
side  assigned  his  share  to  Mr.  Milligan  ;  and  soon  thereafter 
Mr.  Milligan  became  bankrupt,  and  John  Alexander  was  ap- 
pointed his  trustee,  who  raised  action  against  the  Green 
Coal  Company  for  £1268,  as  the  amount  of  certain  sums  al- 
leged to  be  due  by  the  Company  to  Milligan  and  Bumside, 
and  obtained  decree  therefor  in  absence. 

Under  these  circumstances,  and  the  system  of  manage- 
ment  adopted,  the  concern  became  rainous  to  all ;  and,  at 
last,  Walter  Wilson  was  advised  to  apply  for  sequestration, 
with  concurrence  of  John  Alexander,  a  creditor  to  the  ex- 
tent required  by  law.    John  Pettigrew  Wilson  was  then  un- 
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1807.       der  age,  and  was  on  this  occasion  indaeed  to  sabscribe  a 

"■  mandate,  authorizing  this  application,  and  a  sequestration 

WIL80M,  &c.  ^jyj  accordingly  awarded,  on  which  John  Alexander  wasap- 

ALEXANDEBy  poiutcd  tmsteo,  and  James  Hopkirk  and  Thomas  Eding- 

^*        ton  appointed  commissioners. 

In  assuming  the  management  of  the  estate,  they  resolvedi 
with  the  consent  of  the  creditors,  to  carry  on  and  work  the 
lease  of  the  coal,  which  lease  was  the  only  estate  belonging 
to  the  bankrupts. 

Soon  after  entering  on  the  management  of  the  working 
the  coal,  it  appeared  to  the  appellant,  John  Pettigrew  Wil- 
son, the  lessee,  and  also  to  the  Misses  Pettigrew,  that  they 
were  doing  so  in  a  manner  ruinous  to  the  value  of  the  coal 
and  to  their  property.  They  therefore  interfered  ;  the  lat- 
ter advanced  and  paid  off  many  of  the  debts  of  the  cre- 
ditors, and  offered  good  security  by  bond,  to  pay  the  re- 
maining claims  ranked  on  the  estate,  while  John  Pettigrew 
Wilson,  in  these  circumstances,  applied  for  a  recall  of  the 
sequestration.  A  long  litigation  ensued,  this  application 
being  vigorously  opposed  by  the  trustee  and  commissioners, 
but  terminated  ultimately  against  them,  the  Court  being  sa- 
tisfied that  the  caution  offered  was  sufficient,  and  the  seques- 
tration was  recalled  accordingly. 
The  present  action  of  damages  was  brought  at  the  appellants' 
instance  against  the  respondents,  after  a  notarial  protest,  in- 
timating the  claim,  which  set  forth,  that  ever  since  the  trustee 
and  commissioners  had  commenced  the  management  and 
working  of  the  coal,  they  had  neglected,  in  making  the  ex- 
cavations or  rooms,  to  make  proper  pillars  or  stoops  of  suf- 
ficient strength  and  thickness  in  the  pits  to  support  the  roofi 
bymeans  of  which,  not  only  great  damage  and  injury  had  been 
doneon  the  surface  to  the  mansion-house,  offices,  &c.,butalso 
below,  by  the  loss  of  the  most  valuable  seam  of  coal,  from 
the  falling  down  of  the  roof,  and  consequent  influx  of  wa- 
ter. In  defence,  it  was  denied,  in  point  of  fact,  that  they  had 
not  managed  the  working  of  the  coal  properly.  They  far- 
ther averred,  that,  as  trustee  and  commissioners  for  the  cre- 
ditors, they  relied  on  their  men  of  skill  doing  what  was  ne- 
cessary for  the  safe  and  profitable  working  of  the  coal,  for  be- 
hoof of  the  creditors.  Objection  was  also  taken  to  the  rele- 
vancy of  the  summons,  that  there  was  no  relevant  ground  in 
law  to  subject  the  trustee  and  commissioners  in  damages. 

The  Lord  Ordinary,  before  answer,  ordered  a  condescend- 
ence of  the  facts  offered  to  be  proved.  In  this  condescend- 
ence the  appellants  stated,  that,  before  the  respondents  en- 


i 
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tered  on  the  management  of  the  works,  the  working  of  the       1807. 
ooal  had  been  conducted  in  a  regular  manner.     In  particu- 


lar,  in  this  pit,  the  rooms  or  excavations,  prior  to  the  seques-  ^imon,  &c. 
traiion,  had  in  general  been  h'mited  to  four  yards  in  breadth  alsxandbb, 
or  widenesSy  and  the  stoops  or  pillars,  left  for  supporting  the         &c* 
eoal  roof,  were  about  five  yards  square.    After  the  opera- 
tions of  the  respondents  had  gone  on  for  some  time,  this 
mode  of  working  was  reversed.    The  rooms,  in  place  of 
being  made  four  yards,  were  made  five  yards  at  the  very 
leaJbt  in  wideness ;  while  the  stoops  or  pillars  left,  which 
ought  to  have  been  increased  of  course  beyond  five  yards 
square  as  formerly,  were  now  reduced  to  be  from  two  to 
four  yards  square ;  nay,  some  of  them  were  made  only  four 
feet,  and  others  three  feet,  or  one  yard,  in  breadth  or  thick- 
ness.    So  much  was  this  system  carried ^on,  that  the  colliers 
began  to  be  apprehensive,  from  the  cracking  of  the  pillars, 
of  their  safety,  by  the  falling  of  the  roof,  so  much  so,  that 
they,  on  8  th  March  1797,  removed  the  horses  and  part  of  the 
machinery.    And,  next  day,  a  total  fall  of  the  roof  occurred, 
by  all  which  the  loss  of  a  valuable  seam  of  coal  was  sustained 
— also  by  influx  of  water,  damage  to  the  works  otherwise, 
and  also  damage  to  dwelling  houses  and  offices  at  Qreen 
above  had  occurred ;  and,  finally,  that  these  had  been  all 
occasioned  by  the  defenders,  or  James  Faulds,  who  ma- 
naged under  their  directions  and  authority.    In  answer  to 
this  condescendence,  the  trustee  stated  a  separate  defence, 
namely,  that  a  trustee  for  creditors  under  a  sequestration  was 
not  personally  liable  to  make  good  the  obligations  he  had  en- 
tered into,  qiMt  trustee,  nor   even  responsible  for  damage 
done  by  any  person  acting  for  behoof  of  the  creditors.     The 
commissioners  had  also  separate  defences,  stating  that,  by 
▼irtue  of  their  office  as  commissioners,  they  had  no  control  over 
the  trustee  in  this  matter  by  the  statute,  and  therefore  not  lia- 
ble.   The  Lord  Ordinary,  before  deciding  on  the  relevancy  of 
these  facts,  ordered  a  proof  prout  dejure.    A  representation  ^     j^  jgQg 

from  the  respondents  being  refused,  they  reclaimed  to  the  May  19| 1 

Court,  maintaining,  that  as  their  objections  to  the  relevancy  re- 
solves into  a  general  question  of  law,  any  parole  evidence  of- 
fered cannot  thro  w  light  on  the  question.  They  insisted  that,  as 
trustee  and  commissioners  acting  for  a  general  body  of  ere* 
ditors,  under  the  authority  of  the  bankrupt  act,  they  could 
not  be  made  responsible  for  doing  that  for  which,  on  all 
bands,  they  had  authority  for  doing.  Besides,  mismanage- 
ment against  them  is  not  to  be  presumed,  for  they  are  ap- 
pointed to  act  for  the  benefit  and  profit  of  all.      At  the 
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1807.       meeting  of  the  creditorsy  the  trustee  wu  inetructed  imme- 

—    diately  to  appoint  some  fit  person  to  manage  the  works, 

WIL80W,  &c.  yjjjg  ^^g  j^jjQ     Faulds  was  appointed,  and  acted  for  the 

ALKZANDBB,  credltors,  not  for  the  tnistee  or  the  commissioners.  If,  there- 
^'        fore,  any  mismanagement  had  occurred,  so  gross  and  so  cul- 
pable as  to  infer  damage  at  all,  it  must  be  a  claim  againeft  the 
creditors,  and  not  against  the  tnistee,  &c. 

Feb.  4,  1803.  The  Court,  of  this  date,  pronounced  this  interlocutor : — 
**  Alter  the  interlocutor  of  the  Lord  Ordinary  complained 
^*  of,  assoilzie  the  whole  of  these  petitioners  (defenders),  find 
**  them  entitled  to  their  expenses,  and  allows  an  account 
"  thereof  to  be  given  in,  and  decern/'    On  reclaiming  peti- 

Mar.  1,  1803.  ^j^^^  ^1,^  Court  adhered.    And  the  accounts  of  expenses  were 

June  11, 1803.  adjusted  of  this  date. 

Against    these    interlocutors   the  present  appeal  was 
brought  to  the  House  of  Lords. 

Pleaded  for  the  Appellants, — The  only  question  for  dii- 
cussion  is,  the  relevancy  of  this  claim  of  damages.  In  dis- 
cussing that  question,  the  appellants  are  entitled  to  assume 
the  facts  they  aver  as  proved, — namely,  that  very  consider* 
able  damage  was  sustained,  after  the  date  of  the  sequestra- 
tion of  the  Green  Coal  Company,  and  before  the  respondent, 
Mr.  Alexander,  the  trustee,  surrendered  his  possession  to  the 
appellant  John  Pettigrew  Wilson,  owing  to  the  culpable  con* 
duct  of  the  trustee,  the  commissioners,  and  the  managers  and 
overseers  appointed  by  them  to  superintend  the  works.  In  these 
circumstances,  the  whole  of  the  parties  are  answerable  for 
the  loss.  A  trustee  is  responsible  to  the  bankrupt,  after  all 
the  creditors  are  paid.  The  bankrupt  here  seeks  that 
satisfaction,  and  the  trustee  must  account  to  him  for  any 
misconduct  in  the  execution  of  the  trust  reposed  in  him. 
He  entered  as  trustee  into  possession  of  the  lease,  and, 
in  virtue  of  the  lease  itself,  he  is  responsible  to  the  pro* 
prietor  or  landlord,  in  the  present  action.  The  commis- 
sioners are  likewise  liable,  having  not  only  recommended 
Mr.  Faulds,  but  advised  those  measures  which  occasioned 
the  damage ;  and  it  is  therefore  contended  that  the  rele* 
vancy  is  beyond  all  question. 

Pleaded/or  the  Trustee. — The  ground  of  the  present  ac- 
tion is,  That  the  coal  was  improperly  worked  during  his 
management  in  the  sequestration,  and  the  trustee  is  called 
as  a  defender,  not  qua  trustee  upon  the  bankrupt  estate  of 
the  Green  Coal  Company,  in  order  to  found  the  claim 
against  the  creditors  at  large  (for  the  sequestration  has 
been  recalled,  and  the  respondent  has  ceased  to  be  trustee) 
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fcnt  in  bBing  personally  liable  for  the  damages.    But  it  is      1807. 
clear  in  law  that  an  agent  or  trustee  is  not  personally  liable 
for  any  act  done  by  him  in  the  capacity  of  agent  or  trustee.         ^. ' 
The  damage  is  not  said  to  have  been  done  by  the  respondent,  alb^ndeb. 
He  personally  had  no  concern  with  the  working  of  the  coal.  Rankin  v. 
In  appointing  Mr.  Faulds  the  manager  and  man  of  skill,  he  MoIlison,Feb. 
acted  by  the  authority  of  the  creditors.    If  he  has  done  j^^^.  4064. 
wrong,  the  creditors,  and  not  he  are  liable. 

Pleaded  for  the  Respondents^  Hopkirk  and  Edington. — 
This  action  is  altogether  incompetent  against  the  respond- 
ents as  commissioners,  who,  in  giving  their  advice  to  the 
trustee,  acted  gratuitously,  and  in  terms  of  the  statute  by 
which  they  were  nominated.  They  merely  discharged  a 
statutory  duty  to  the  best  of  their  ability,  in  advising  the 
trustee  in  what  appeared  to  them  most  proper  and  advan- 
tageous for  all  parties  concerned.  And,  whether  right  or 
wrong,  there  is  no  ground  in  law  upon  which  they  can  be 
subjected  in  damage  for  having  acted  to  the  best  of  their 
judgment.  JN'o  relevant  circumstances  are  f>tated  to  make 
them  liable,  and  it  would  have  been  unjust  and  oppressive 
to  have  allowed  a  proof  before  the  relevancy  of  those  facts 
were  disposed  of. 

After  hearing  counsel, 

Thb  Lord  Chancellor  Eldon  said, — 
"My  Lords, 

**  This  case  involves  questions  of  great  importance  to  the  law  of 
bankniptcy  in  Scotland.  I  have  considered  the  case  with  great 
attention ;  and  I  think  it  would  be  hazardous,  from  what  I  see  of 
the  notes  of  the  speeches  of  the  judges,  and  from  the  arguments 
which  have  been  adduced,  to  come  to  a  final  decision  at  present 
thereon.  I  think  it  will  be  more  wholesome  that  it  should  be  re- 
mitted by  your  Lordships  to  the  Court  below,  with  directions  to  pro- 
ceed farther  therein* 

**  Certain  of  the  pursuers  were  owners,  or  landladies  of  a  collieiy 
in  the  neighbourhood  of  Glasgow.  This  they  let  to  another  of  the 
pursuers,  John  Pettigrew  Wilson,  a  minor,  and  his  father^  as  curator 
for  him,  for  the  minor's  use  and  behoof  solely.  (Here  his  Lordship 
read  some  paragraphs  of  the  coal  lease,  and  the  clause  about  leaving 
the  stoops  or  pillars).  Your  Lordships  see,  that  Walter  Wilson,  at 
this  time,  undertook,  at  his  own  hand,  to  conduct  and  manage 
the  colliery  for  his  minor  son. 

"  Having  no  funds  to  carry  it  on  himself,  partners  were  associat- 
ed with  him  in  the  colliery.  Two  pits  were  sunk,  and  the  coal 
worked  for  several  years,  when  the  company  became  bankrupts,  and 
Walter  Wilson,  then  the  sole  remainmg  partner,  applied  for  seques- 
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1807.        tration,  the  other  reroiuxiiiig  partner   haying  preyioudy  become 
bankrupt.    The  respondent,  John  Alexander,  under  the  act  33d  of 


wiLsow,  &c«  the  king  (which  contains  a  great  improyement  of  two  former  acts, 
ALKXA*Mi>ER  '®^^*^^®  ^^  Bcquestrations  in  Scotland),  was  chosen  trustee  by  the 
&c.  *  creditors.  Two  other  gentlemen,  also  respondents  in  the  appeal, 
were  chosen  commissioners,  also  in  terms  of  that  act.  The  trustee 
is  paid  for  his  trouble  by  the  Scots  bankrupt  law ;  the  commission- 
ers more  resemble  the  assignees  in  this  country  in  this  respect,  and 
are  not  paid ;  they  adyise  the  trustee  for  the  benefit  of  the  creditors. 
The  trustee  and  creditors  resolyed  to  make  the  lease  of  the  coal 
ayailable  for  the  general  behoof.  They  entered  into  possession,  and 
commenced  working  the  coal. 

'<  Unless  I  misapprehend  the  law  upon  this  subject,  the  trustee  is 
not  merely  such  for  the  creditors,  but  also  for  the  bankrupt.  Though 
his  primary  duty  is  to  make  the  most  he  can  of  the  effects  for  the 
creditors,  yet  in  Scotland,  as  well  as  in  this  country,  the  bankrupt 
has,  in  certain  cases,  an  allowance ;  and  any  surplus  that  may  re- 
main belongs  to  him.  In  England,  the  assignees,  like  the  trustee  in 
Scotland,  are  chosen  by  the  creditors ;  and,  though  they  haye  no 
salary^  they  are  liable  to  account  to  the  creditors,  and  to  the  bank' 
rupt,  for  their  wilful  default  and  wilful  misconduct. 

<^  In  this  action,  a  condescendence  was  giyen  in,  the  whole  im- 
port of  which  I  cannot  attempt  to  state  with  precision.  The  Court 
was  of  opinion  that  it  did  not  state  facts  on  which  they  could  giye 
relief.  It  states,  howeyer,  that  the  coal  was  worked  in  a  yery  un- 
workmanlike manner ;  that  proper  stoops  or  pillars  were  not  lef^ 
and  that  the  roof  haying  fallen  in,  the  colliery  was  in  consequence 
thereby  ruined. 

'*  This  condescendence  was  the  subject  of  a  great  deal  of  aigu- 
ment,  both  in  the  Court  below  and  at  your  Lordships*  bar.  It  was 
matter  of  discussion,  whether  it  chaiged  the  defender  with  malicious, 
as  well  as  wilful  default,  and  upon  this  point  the  words,  animus  inju" 
riandiy  which  occur  in  it,  were  matter  of  discussion. 

*'  This  paper  is  not  accurately  expressed.  I  should  wish  those 
who  entertain  the  opinion,  that  the  trial  by  jury  would  be  easily 
introduced  into  Scotland,  to  proye  this  condescendence.  In  upwards 
of  fifty  pages,  they  will  see  yery  little  of  what  could  be  laid  before  a 
jury  without  immense  difficulty.  Before  the  trial  by  jury  could  be 
of  adyantage  in  Scotland,  they  must  first  alter  their  mode  of 
pleading  in  that  countiy* 

"  In  March  1797,  a  protest  was  taken  by  Mr.  Pettigrew  Wilson, 
and  deliyered  to  Mr.  Alexander^  the  trustee,  stating,  that  he  had 
been  working  the  collieiy  in  a  ruinous  manner,  and  that,  if  this  mode 
of  working  was  continued,  damages  would  be  insisted  for.  The 
condescendence  states,  that  the  same  mode  of  working  was  continued 
for  a  time  ;  and  that^  at  last,  the  workings  were  discontinued  alto- 
gether, by  their  being  drowned  with  water,  from  the  ruinous  manner 
in  which  they  were  wrought. 
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^  Hie  condescendence  contains  manj  snggestions  and  hints  that       JSOT. 
there  was  a  combination  between  the  trustee  and  the  commission-    


en  to  do  this.     In  the  case  of  such  a  combination,  in  this  countryr  wtuoN,  &c. 
we  should  no  doubt  hold  both  to  be  liable  in  damages.    It  would  ^' 

certain]/  be  a  great  wrong  to  say,  that  they  were  to  be  charged  in         ^«       * 
this  manner  by  hints  and  suggestions  merely.    I  lay  little  stress  on  ' 

this. 

^  The  law  of  Scotland  allows  sequestrations  to  be  recalled,  as 
bankruptcies  are  superseded  in  this  country.  In  the  circumstances 
of  this  case,  the  bankrupt  did  make  an  application  to  the  Court 
to  haye  the  sequestration  recalled ;  and,  after  along  contested  litiga- 
tion, he  was  successful ;  the  sequestration  was  set  aside,  and  he  got 
beck  his  property.  I  do  not  enter  at  present  into  the  matter^  Whe- 
ther this  contest  was  blameable  or  not  ?  I  mention  this  as  leading 
to  another  subject  of  inquiry. 

"  I  apprehend  it  to  be  clear,  that  unless  the  enactments  of  the 
bankrupt  law  in  Scotland  are  totally  different  from  ours,  there  can 
be  00  doubt  that  the  creditors,  during  the  subsistence  of  the  seques- 
tration, hare  a  right  to  call  upon  the  trustee  to  make  good  all  losses 
arising  by  his  wilful  default.  There  is  this  difference  in  Scotland 
from  our  bankrupt  law,  that,  by  the  33d  of  the  king,  the  statutory 
remedy  is  pointed  out  I  apprehend  that  the  bankrupt  might  also 
aTsil  himself  of  this  statutory  remedy* 

^^  In  this  country,  it  would  not  be  necessary  to  show  that  the  mis- 
conduct was  malicious,  if  it  could  be  shown  to  be  wilful.  After  a 
bankruptcy  was  superseded,  it  would  not  be  possible  for  an  assignee, 
to  an  action  brought  against  him  for  wilful  de&ult,  to  say,  that  it 
was  now  too  late ;  that  he  could  not  be  charged  because  the  funds 
were  out  of  his  hands.  It  would  be  quite  sufficient  here  to  answer,  I 
do  not  know  how  you  are  to  make  good  those  damages,  but  you 
are  liable  to  me  for  them. 

« I  hare  looked  into  the  notes  which  hare  been  handed  to  us,  of 
the  judges'  opinions  in  this  case.  I  do  not  think  that  a  great  deal 
of  attention  has  been  paid  to  this  case.  These  notes  are  extremely 
scanty.  I  may  here  mention,  that,  in  my  opinion,  no  regulation 
would  be  more  advantageous,  in  cases  of  appeal,  than  for  some  mode 
to  be  derised  for  the  Court  to  send  to  us  an  authentic  statement  of 
the  grounds  of  judgment. 

'*  I  find  principles  laid  down  in  these  notes,  and  in  the  printed 
cases,  so  contrary  to  our  ideas  of  the  law  on  this  subject,  that  it 
would  be  rash  to  decide  at  present  without  some  inquiry  into  the 
foundation  which  these  may  have  in  the  law  of  Scotland.  In  the 
printed  cases,  it  is  stated  *  to  be  indisputably  clear  that  an  agent  or 
'  trustee  is  not  personally  liable  for  any  act  done  by  him  in  his  capa- 
*  city  of  agent  or  trustee.' 

'*"  It  is  also  said,  in  the  notes  of  the  judges  speeches,  that  a  trus- 
tee could  only  be  charged  for  malicious,  not  for  wilful  default ;  it  is 
stated,  from  a  high  authority,  that  he  could  be  liable  only  out  of  the 
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1807.       ftuids  which  he  had  to  adminiater.    If  all  this  had  heen  stated  in  a 
■  ease  of  bankraptcj  ia  this  country,  I  should  hare  said  it  was  Tery 

WILSON,  8cc.  extraordinary  and  extravagant  indeed. 

ALJBZANDKR.  **  ^*  ^^^  *^®^  ^^  down,  that  however  the  case  might  he  during 
&c.  the  sequestration,  after  it  was  recalled,  the  bankrupt  could  hare  no 
remedy  against  the  trustee,  but  that  he  must  ^ply  for  isedress  to  the 
indiyidual  creditors.  This  may  be  well  founded ;  but  is  so  contrary 
to  our  ideas  on  the  subject,  that  I  feel  it  very  difficult  to  advise  your 
Lordships  to  come  to  any  decision  that  would  give  the  least  hope  of 
establishing  such  a  doctrine. 

''  There  is  a  material  difference  too  between  the  conduct  of  Mr. 
Alexander,  previous,  and  subsequent  to,  the  protest.  If  it  should 
be  said,  that  the  trustee,  acting  by  the  advice  of  the  commissionen 
and  of  the  managers  approved  of  by  them,  ought  not,  without  notice, 
to  be  liable ;  yet,  if  he  were  distinctly  informed,  a»  here,  that 
the  agent  was  ruining  the  works,  and  still  persisted  in  the  same 
course,  in  this  country,  this  would  be  held  to  be  wilful  default.  I 
am  of  opinion,  therefore,  that  the  case  has  not  been  distinctly  con« 
sidered  with  regard  to  its  difEerent  periods. 

^  Theitt  is  another  material  point  on  which  we  have  no  informa* 
tion^  The  bankrupt,  in  this  case, was  lessee  of  a  colliery,  and  bound 
by  his  tack  to  keep  and  leave  sufficient  stoops  to  support  the  roof, 
and  the  trustee  came  in  place  of  the  bankrupt  as  leasee.  If  an 
assignee  in  this  country,  in  such  a  case,  though  with  the  consent  of 
all  the  creditors  and  of  the  bankrupt,  were,  by  improper  workings, 
to  bring  down  the  roof  of  the  colliery,  he,  in  so  fhr  as  the  landlord 
was  concerned,  would  bring  down  the  roof  upon  his  own  head,  if  I 
may  so  speak,  that  is,  he  would  be  liable  to  the  consequences. 

«  Under  these  difficulties,  I  take  this  course  to  be  best,  to  remit 
this  cause  for  further  consideration,  because  I  cannot  venture  to 
state  what  hazard  we  may  run  in  construing  these  acts  for  Scotland. 
Though,  if  they  are  not  ruled  by  decisions,  I  think  they  must  be 
governed  by  the  same  principles  as  in  this  country." 

(His  Lordship  here  moved  the  words  of  the  judgment). 

It  was  ordered  and  adjudged  that  the  cause  be  remitted 
to  the  Court  of  Session  in  Scotland,  to  review  general- 
ly the  interlocutors  complained  of,  of  the  4th  Feb.,  Ist 
March,  and  the  11th  June  1803  respectively,  and,  after 
such  review,  to  aflSrm,  reverse,  or  vary  the  said  interlo- 
cutors as  shall  be  agreeable  to  justice. 

For  Appellants,  Samuel  Romilly^  TFm.  Alexander^  David 

Monypenny. 

For  Respondent,  the  Trustee,  Henry  JErskin^  J.  Catmell. 

For  Commissioners,  David  Cathcart,  Ad,  Gillies. 

Note. — ^Unrepoited  in  the  Court  of  Session. 
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ld08. 

Alexander WiLKiE,  late  of  EinestoD,  Jamaica,)     m  _^„     .  7" 

Merchant.  ...  J  ^P/>^«an^ ;    wu.«.,  &c. 

Measra.  JoHNaxoir,  Bannattnb,  &  Co.,  Mer-)  s^spondents  '^""*^®"'*''^ 
chantB,  Glasgow,  .  •  j     wjp  • 

House  of  Lords,  19th  Feb.  1808. 

Sale — Joint  ADTsimTRE— <Liabilitt. — Circumstances  in  which  a 
party,  residing  in  Jamaica,  was  held  liable  for  goods,  bought  by 
his  correspondent  in  this  country,  to  be  sent  to  Jamaica,  between 
whom,  it  appeared  from  the  correspondence,  there  was  a  joint  ad- 
yenture. 

This  case  arises  out  of  the  same  course  of  dealing  which 
the  appellant  had  with  James  Hutchison,  jun.,  merchant  in 
Glasgow^  as  set  forth  in  the  appeal  in  the  case  with  Benja- 
min Greig,  ante  vol.  iv.  p.  265. 

As  there  explained.  Hutchison  was  made  the  medium  of 
purchasing  and  shipping  goods  from  this  country  to  the  ap- 
pellant in  Jamaica.  The  transactions  originated  with  the 
appellant,  in  a  proposal  communicated  in  a  letter,  and  or- 
dering a  shipment  of  articles  out  to  Jamaica  **  on  our 
"  mutual  account."  This  proposal  was  assented  to  on  the  part 
of  Hutchison.  Goods  were  bought,  and  sent  with  invoice  thus : 
'*  Invoice  of  goods  shipped  per  Cecilia,  by  James  Hutchison, 
"junior,  Glasgow,  on  the  joint  account  and  risque  of 
*'  said  James  Hutchison  and  Alexander  Wilkie,  Kingston, 
"  Jamaica." 

In  complying  with  these  orders,  Hutchison  seems  himself 
to  have  purchased  these  goods  on  credit  from  others.  And 
the  present  question  arises  between  parties  from  whom  he 
had  bought  those  goods,  as  to  whether  there  was  a  copart* 
nery  or  joint  adventure  between  Hutchison  and  Wilkie,  so 
as  to  make  the  latter  liable  as  well  as  the  purchaser  of  the 
goods. 

As  explained  in  Greig's  case,  Hutchison  latterly  seems  to 
have  thought  it  proper  to  propose  a  change  in  the  nature  of 
the  transactions  between  them,  by  a  letter  on  11th  May 
1793,  whereby  he  proposes,  if  *^  agreeable  to  you,  but,  in 
"  either  case,  it  shall  be  the  same  to  me.  What  I  mean  is, 
"  to  send  out  the  goods  upon  my  own  account,  and  you  to 
'<  charge  a  commission." 
Thereafter,  and  in  July,  ordera  very  pressrag  anrived  from 
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1808.       the  appellant  for  goods  to  be  sent  ont  as  formerly,  on  mntnal 
"— "*    accoant. 

wiLKiB  These  letters  were  brought  to  the  respondents,  Bannatyne 

JOHNSTON,  k<u  and  Co.,  and,  upon  inquiry,  they  had  no  hesitation  to  furnish 
goods  to  the  extent  of  £460.  IBs. 

Theontry  of  this  purchase  in  thercspondents' day-book  stood 
thus :— ••  Sold  James  Hutchison,  junior,  Glasgow,  and  Alex. 
"  Wilkie,  Kingston."  The  second  entry  was  thus  booked : 
**  Sold  James  Hutchison,  junior,  and  Alexander  Wilkie.'' 
The  inyoices  were  drawn  out  and  sent  in  same  manner ;  and, 
finally,  a  bill  was  drawn  on  llth  Dec.  1793  by  the  respond- 
ents, upon  *^  Messrs.  James  Hutchison,  junior,  and  Alexander 
"  Wilkie,  Glasgow,  and  accepted  by  James  Hutchison,  jun., 
"  for  self  and  Alexander  Wilkie." 

The  appellant  alleged  that,  in  answer  to  the  above  pro- 
posal for  an  alteration  of  the  transactions  between  them,  he 
Aug.  5, 1793.  wrote  Hutchison,  of  this  date,  stating,  "  I  have  considered 
*'  your  plan  of  doing  our  business  in  future,  and  I  do  think 
'*  it  the  clearest  way  for  me  to  charge  a  commission.  I  have 
**  made  inquiry.  The  common  commission  for  goods  sent 
*'  out  is  5  per  cent.,  and  for  produce  sent  home  2^  per 
"  cent.  This  I  shall  charge  for  all  this  order,  and  I  have  no 
"  doubt  you  will  be  pleased  with  my  transactions.'' 

The  respondents  alleged  that  if  this  letter  arrived  at  all, 
it  was  never  shown  to  them.  The  original  was  never  pro- 
duced, and  no  intimation  made  of  it  whatever. 

Action  being  raised  by  the  respondents  for  payment  of 
the  sum  of  £460.  18s.  contained  in  Messrs.  Hutchison  and 
Wilkie's  bill  above  mentioned  ;  in  defence,  the  appellant 
stated  that  he  was  never  in  partnership  with  James  Hotchi- 
son,  nor  had  ever  been  engaged  in  a  joint  adventure  with 
him ;  and  that,  while  in  Jamaica,  he  had  only  employed 
Hutchison  to  purchase  goods  for  him,  which  Hutchison  did 
in  his  own  name,  and  that  he  had  made  remittance  to  him 
therefor.  In  answer,  it  was  stated,  that  the  above  corre- 
spondence showed  that  there  was  a  series  of  adventures 
between  them,  and  chat,  by  the  special  nature  of  the  pur« 
chase,  which  was  made  in  this  case  upon  being  shown 
Wilkie's  letter  ordering  goods  for  the  joint  adventure,  they 
sold  the  same. 
Feb.  27,1798.  The  Lord  Ordinary,  of  this  date,  decerned  in  terms  of  the 
Nov.  26  J!!!lKbel;  On  reclaiming  petition  to  the  Court,  the  Lords  ad- 
Feb.*  4,*l800.hered.    On  another  petition  the  Court  adhered. 
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Against  these  interlocators  the  present  appeal  was  brought        ^^^S* 
to  the  House  of  Lords.  

Pleaded  by  the  Appellant. — There  is  no  colour  or  ground  p^ 
for  supposhig  that  the  appellant  and  Hutchison  were  in  johnstok,  &c. 
partnership  generally,  or  that  they  had  joint  concern  in  the 
goods,  for  the  value  of  which  this  action  is  brought.  They 
were  concerned  in  certain  single  adventures,  it  is  true, 
but  without  any  view  to  partnership ;  but  these  were  com- 
pletely settled  before  the  purchase  of  the  goods  in  question. 
And  the  goods  sent  out  in  the  present  case,  it  is  proved, 
were  sent  out  on  the  footing  that  they  were  to  be  furnished 
by  Hutchison  alone,  and  the  appellant  was  only  to  be  his 
factor,  charging  a  commission.  Even  independently  of  this, 
a  foreign  merchant,  who  procures  goods  from  this  country 
through  or  by  means  of  his  correspondent  here,  to  whom  he 
allows  a  commission,  is  not  answerable  directly  to  the  persons 
from  whom  the  correspondent  has  purchased  the  goods.  All 
that  the  foreign  merchant  is  bound  to,  is  to  make  remittances 
to  his  correspondent  towards  payment  of  those  goods,  and,  if 
he  does  so,  his  responsibility  ceases.  It  is  altogether  erroneous 
to  new  such  a  person  as  an  agent  or  factor,  and  the  foreign 
merchant  his  constituent  and  principal. 

Pleaded  by  the  Respondents, — Prior  to  the  transactions  in 
question,  there  had  been  a  joint  trade  carried  on  between 
Hutchison  and  the  appellant,  in  the  purchase  of  goods  and 
merchandize  in  Great  Britain,  and  the  sale  of  such  goods 
and  merchandize  in  the  island  of  Jamaica.  The  goods,  in 
the  present  instance,  were  purchased  in  terms  of  a  letter, 
which  authorized  Hutchison  to  purchase  the  goods  therein 
ordered,  either  upon  the  joint  account,  as  formerly,  or  upon 
his  own  account,  charging  a  commission ;  and  the  goods  in 
question  were  purchased  on  the  joint  account,  as  is  proved 
by  the  special  nature  of  the  transaction  between  them  and 
Hutchison.  Every  circumstance  which  occurred  in  the  case 
of  Greig  is  exactly  reversed  in  this  case.  Greig  had  pre- 
vious dealings  with  Hutchison  upon  his  separate  account, 
and  stated  the  goods  purchased  in  autumn  1793  to  the  se- 
parate account  of  Hutchison,  in  his  books.  The  invoice, 
in  Greig's  case,  was  in  the  name  of  Hutchison  alone,  and 
the  bill  drawn  by  Greig  for  the  price  of  the  goods,  at 
the  time  they  were  sold,  was  upon,  and  accepted  by 
Hutchison  only.  But,  in  this  case,  the  dealing  which  had 
taken  place  between  Hutchison  and  the  respondents  prior  to 
the  transaction  in  question,  was  with  Hutchison  and  Wilkie 

VOL.  V.  o 
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1808.       jointly.    The  goods  were  booked  in  their  name — ^invoiced  in 
their  joint  name — and  the  bill  drawn  on  them  jointly.     All 


soEDDMH,  ^c.^jj^gg  circumstances  show  that  the  decision  pronounced  by 
PATRICK,     the  House  of  Lords,  in  that  case,  cannot  apply  to  the  pre- 
sent, except  in  so  far  as  it  furnishes  grounds  of  affirmance  of 
the  interlocutors  complained  of. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  complained 

of  be,  and  the  same  are  hereby  affirmed,  with  £80 

costs. 

For  Appellant,  Wm.  Adam,  J.  A.  Pari. 
For  Respondents,    Wm.  Aleatander^  M.  Nolan,  Thomas 

H.  Baird. 


[Mor.  App.  1.  Foreign  No.  6.] 

Wm.  Shbddbn,  only  Son  of  the  deceased  \ 
William  Shedden  of  Rughwood,  in  the  / 
County  of  Ayr,  sometime  Merchantin  New  >^lppellants :  ^ 
York ;  and  Hugh  Crawford,  Merchant  i 
in  Qreenock,  his  Factor  loco  tutoris^        ^ 

Dr.  Robert  Patrick  of  Treame,  in  the)  g^gp^^fyii^f^^ 
County  of  Ayr,         ....        3 

House  of  Lords,  3d  March  1808. 

LsOlTIMAnON  PEBSVBBBCinBNS  MaTRIICONIUM— FoBSION — AUBN— - 

Naturalization  Acts.— A  Scotchman  had  settled  as  j  merdiant 
in  New  York,  and  had  become  domiciled  in  that  country.  In 
1770  an  heritable  estate  devolTed  on  him  in  Scotland,  buU  on  this 
eyent,  he  did  not  return  to  Scotland.  Ann  Wilson  liyed  with  him 
in  America ;  and  the  result  of  this  connection  was,  the  birth  of  two 
children,  of  whom  the  appellant|  William  Shedden,  was  <Hie.  In 
17d8,  when  on  deathbed,  he  married  their  mother  in  America,  by 
a  regular  marriage,  performed  by  a  clergyman  ;  and  the  Cjuestions 
raised  in  a  reduction  were,  let.  Whether  this  marriage^  celebrated 
in  aj^untry  which  did  not  recognize  the  law  of  legitiniation  by 
the  subsequent  marriage  of  the  parents,  was  nevertheless  good  to 
legitimate  the  child,  claiming  heritable  estate  in  Scotland,  where 
that  law  was  recognized  ?  or,  Whether  the  status  of  iegilimacj 
[  was  to  be  decided  according  to  the  law  of  America,  when  he 
.1  was  bom.  and  his  parents  resided,  or  according  to  the  law  of  Soot- 
'  land  ?   2d«  Whether,  being  bom  out  ot  the  allegiance  of  the  King 
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of  Great  Britain,  ti^e  appellant  came  within  the  protection  and  ex-        1808. 
ceptions  created  by  7th  Anne,  c.  5,  and  4th  Geo.  II.  c.  21,  §  1,  or 


anj  other  act  which  naturalizes  the  children  of  British  parents,  bomeBBOPEN,  &c. 
out  of  the  ligeance  of  the  Crown  of  Great  Britain  ?     Held  such  a     Patrick. 
person  not  entitled  to  succeed  to  heritable  estate  in  Scotland.     Af- 
firmed  in  the  House  of  Lords. 

William  Shedden,  the  appellant's  father,  was  the  only  son 
of  John  Shedden  of  Bughwood,  who  died  in  1770.  At  this 
time,  William  Shedden,  thQ  appellant's  father,  had  been  set- 
tled in  New  York  as  a  merchant,  having  gone  to  Ameri- 
ca in  1763 ;  and  when  this  Scotch  estate  devolved  on  him, 
it  was  under  the  management  of  the  respondent's  father. 

William  Shedden  had  fornied  a  connexion  with  a  woman 
of  the  name  of  Ann  Wilson,  by  whom  he  had  two  children, 
William,  the  appellant,  and  Jean,  an  infant.  Several  years 
thereafter,  and  when  it  was  alleged  he  was  on  deathbed,  he  Nov.  1798. 
entered  into  a  regular  marriage  with  their  mother,  which 
was  celebrated  according  to  all  the  forms  and  solemnities 
prescribed  by  the  laws  of  the  United  States. 

A  few  days  after  the  marriage  Mr.  Shedden  died,  having  ex- 
ecuted a  settlement  of  his  American  property  in  favour  of  the 
two  children  of  this  marriage,  and  of  a  child  by  another 
mother.  Nothing  was  mentioned  in  the  deed  of  the  landed 
estate  in  Scotland.  But,  in  the  settlement,  Mr.  Shedden 
directs  his  executors  to  send  the  appellant,  his  only  son,  to 
Scotland,  and  he  appointed  as  his  sole  guardian  Mr.  William 
Patrick,  the  respondent's  brother. 

The  appellant  arrived  in  Scotland  accordingly,  and  was 
put  to  school  at  Dunfermline.  In  the  meantime,  Mr.  Wm. 
Patrick,  finding  that  his  brother,  the  respondent,  meant  to 
claim  the  property,  declined  to  accept  the  guardianship  of 
the  boy.  The  American  property  was  insufl^cient  to  pay 
the  deceased's  debts.  There  was  a  difficulty  therefore  in 
furnishing  funds  to  support  his  claim  to  the  estate;  but 
these  got  over,  Mr.  Hugh  Crawford  was  appointed  his  factor 
loco  ttUoris. 

An  action  of  reduction  was  then  brought  in  the  name  of 
William  Shedden  and  his  factor  loco  tutorta,  to  set  aside  the 
service  of  the  respondent  (who,  after  the  appellant's  father's 
death  had  got  himself  served  heir  at  law  in  special  to  the 
'  deceased),  on  the  ground  that,  being  the  lawful  son  and  heir 
of  the  last  proprietor,  he  was  the  only  party  entitled  to  suc- 
ceed to  his  father's  estate  in  Scotland. 
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1808.  The  Lord  Ordinary  made  avizandam  to  the  Court  on 

memorials. 

BHKDDBN,  &c.  Tho  facts  of  the  case  were :  Wm.  Shedden  went  to  America 
PATRICK.  i»  1763,  remained  until  1769,  when  he  paid  a  short  visit  to  his 
friends  in  Scotland,  but  returned  in  a  few  months  to  America, 
and  settled  there  as  a  merchanti  and  never  again  returned  to 
this  country.  In  ITSS,  when  the  Independence  of  America 
was  established,  Mr.  Shedden  went  to  reside  in  New  York, 
where  he  formed  a  connection  with  Ann  Wilson,  a  native  of 
America,  and  had  two  children  by  her,  namely,  the  appel- 
lant and  a  daughter.  It  was  admitted  that,  during  the 
latter  period  of  their  connection,  they  cohabited  and  re- 
sided in  the  same  house  together. 

In  autumn  1798  Mr.  Shedden  was  seized  with  a  consump- 
tive complaint,  which  threatened  to  put  a  speedy  termioa* 
tion  to  his  life.  He  was  so  weak  as  scarcely  to  be  able  to 
stir  without  assistance,  and  he  was  so  convinced  of  his  dis- 
solution himself,  that  he  caused  letters  to  be  written  home 
to  Scotland  to  his  friends  to  that  effect.  While  in  this  weak 
situation  be  was  induced,  it  was  alleged,  by  the  solicitation 
of  Ann  Wilson,  to  solemnize  a  marriage  with  her,  the  cere- 
mony being  read  over  to  him  as  he  lay  in  bed.  It  took 
place  on  7th  November,  on  which  day  also  he  executed  the 
settlement  above  referred  to,  and  he  died  on  the  13th  Not. 
In  a  few  days  afterwards  Ann  Wilson  married  Mr.  Vincent, 
the  master  of  a  vessel  in  the  employ  of  Mr.  Shedden. 

These  being  the  facts  of  the  case,  which  were  not  disput* 
ed  by  the  parties,  the  questions  arising  upon  these  facts 
were: — 

1.  Whether  a  person  who  is  a  bastard  by  the  law  of  the 
country  where  he  was  born,  and  where  his  parents  were 
domiciled,  can  inherit  as  a  legitimate  son  in  Scotland,  by 
reason  of  the  subsequent  marriage  of  those  parents,  although 
that  marriage  had  not  the  effect  of  legitimating  him  in  his 
own  country,  where  it  took  place,  and  where  he  can  never 
succeed  to  any  property  by  descent,  or  in  virtue  of  personal 
representation  ? 

2.  Whether  the  appellant,  being  bom  out  of  the  alle- 
giance of  the  King  of  Great  Britain,  comes  within  the  pro- 
tection and  exceptions  created  by  7th  Anne,  c.  5,  and  4th 
Geo.  11.  c.  21,  §  1,  or  any  other  act  which  naturalizes  the 
children  of  British  parents  born  out  of  the  ligeance  of  the 
Crown  of  Great  Britain  ? 
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Oa  these  questions,  it  was  argued  for  the  respondent,       1808. 
that  the  appellant  was  illegitimate,  and  that  the  question 


being  therefore  one  of  status^  must  be  decided  by  the  law*""^^"*'*"^' 
of  the  previous  domicile ;  that  the  appellant  was  born  in  patbick. 
America,  and  that  his  father  was  domiciled  there ; — ^that  the 
law  of  the  United  States  does  not  recognize  legitimation  by 
the  marriage  of  the  parents  subsequent  to  the  birth  of  the 
children : — ^that  being  a  bastard  by  ibis  law,  the  appellant 
is  therefore  a  bastard  all  the  world  over,  and  cannot  claim  a 
Scotch  estate  as  heir  ab  intestate,  fny  more  than  he  can 
daim  an  estate  in  America.  2.  Independently,  the  appel- 
lant is  an  alien,  and,  as  such,  incapable  of  succeeding  to 
heritable  estate  in  Scotland.  Nor  does  he  fall  within  the 
benefit  of  the  naturalizing  statutes  of  7th  Anne,  c.  5,  and  4th 
Geo.  IL  c.  21.  By  the  words  of  the  first  of  these  acts,  it  was 
left  doubtful  whether  the  mother  as  well  as  the  father  re- 
quired to  be  a  natural  bom  subject  of  Great  Britain ;  or  if 
not,  whether  the  privilege  of  naturalization  did  not  extend 
to  children  born  of  mothers  who  were  natural  born  subjects, 
although  the  father  was  an  alien.  The  4th  Geo.  IL  c.  21,  re- 
moved these  doubts,  and  confined  the  privilege  to  the  chil- 
dren of  British  fathers.  The  material  words  are :  "  That  all 
''  children  bom  out  of  the  ligeance  of  the  Crown  of  Eng. 
"  land  or  of  Great  Britain,  whose  fathers  were  or  shall  be 
''  natural  bom  subjects  of  the  Crown  of  England,  or  of 
"  Great  Britain,  at  the  time  of  the  birth  of  such  children 
**  respectively,  shall  be  adjudged  and  taken  to  be,  and  are 
*'  hereby  declared  to  be  natural  born  subjects  of  the  Crown 
"  of  Great  Britain."  It  cannot  be  denied  that  a  bastard,  as 
being  nuUitis  filiuSy  is  not  a  child  within  the  meaning  of 
these  actsu  But  what  the  appellant  contends  for  cannot 
hold,  that  though  no  bastard  has  a  privilege  by  these  acts, 
jet  they  save  the  rights  of  children  born  of  a  British  born 
subject,  in  so  far  as  the  law  operates  in  legitimizing  chil- 
dren  by  the  subsequent  marriage  of  the  parents, — the 
fiction  of  the  law  being,  that  the  parents  were  married  at 
the  time  he  was  begotten, — and,  therefore,  that  he  was  and 
is,  in  the  sense  of  the  law,  a  Jilitis  legitimus  from  the  be- 
ginniog. 

The  appellant  contended  that  the  whole  question  related 
to  land  estate  in  Scotland^  in  regard  to  which  the  laws  of 
Scotland  must  govern,  whatever  be  the  rule  otherwise  in 
regard  to  moveable  estate*    The  rights  and  succession  to 
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1808.       according  to  the  law  of  the  place  where  it  was  contracted« 
or  according  to  the  law  of  the  husband's  own  country,  viz. 


8UKDDBN,  &c.  Scotlaud,  wheio  the  question  regarding  it  has  arisen.    The 


0. 


PATRICK,     cohabitation  of  the  parties,  the  certificate  by  the  clergjrman 

to  maintain  any  other  right  here  or  elsewhere,  in  the  character  thus 
assumed  by  him  ?  e.  g.  Could  he  haye  succeeded  to  au  estate  in 
England,  or  to  a  title  of  peerage  ?  Certainly  not.  He  must  hare 
remained  illegitimate  and  an  alien  to  all  intents  and  purposes,  here 
and  everywhere  else. 

^'  Supposing  his  father  had  been  a  peer  of  Scotland, — this  is  a  species 
of  right  which  may  be  taken  up  without  service.  Could  he  tfaeo, 
with  a  certificate  in  his  pocket  of  his  reputed  father's  marriage  with 
the  woman  who  bore  him,  hare  come  from  New  York  and  as- 
sumed the  title  of  peerage  here,  as  descending  to  him  by  the  law  of 
Scotland,  though  neither  at  New  York  nor  in  England,  could  he 
be  received  in  any  other  character  than  that  of  illegitimacy  ? 

^'  Supposing  the  father  had  been  both  an  English  and  a  Scotch 
peer,  and  that  there  had  been  another  son  bom  after  marriage,  would 
the  one  son,  of  the  same  father  and  mother,  have  been  an  English 
peer,  and  the  other  a  peer  of  Scotland  ?  Or  can  there  be  such  a 
thing  as  the  same  man  having  two  sons,  both  of  them  his  heirs-at- 
law,  contrary  to  the  law  of  primogeniture,  which  is  the  common  law 
both  of  England  and  Scotland  ? 

*'  The  distinction  laid  down  in  these  papers  between  the  constitu- 
tion of  a  status,  and  the  legal  effects  and  consequences  of  that  status, 
when  so  constituted,  is  no  doubt  well  founded ;  but,  in  the  pursuer's 
argument,  it  is  misapplied.  The  questio  status  here,  is  not,  whether 
the  father  and  mother  were  married,  and  what  was  the  result,  or  con- 
sequence of  that  marriage,  so  far  as  the  state  either  of  the  husband  or 
t))e  wife  was  concerned  ?  The  marriage  was  certainly  a  good  one,  not 
only  by  the  law  of  New  York,  where  it  was  entered  into,  but  all  the 
world  over  ;  but  the  legal  rights  arising  from  such  marriage,  either 
to  the  husband  or  to  the  wife,  might  be  different  in  different  coun- 
tries, where  implement  or  execution  might  be  demanded.  Thus  the 
husband  might  be  entitled  to  what  is  called  the  courtesy  in  Scot- 
land, but  not  in  New  York  or  in  England,  and  the  wife's  dower 
might  be  different  in  these  different  countries.  These  are  legal  re- 
sults from  the  state  of  marriage,  which  might  vary  according  to  the 
municipal  laws  of  each  country;  but  still  the  marriage  being  certain, 
no  doubt  could  be  entertained  as  to  the  title  of  the  one  party  or  of 
the  other,  to  assume  the  character  of  husband  or  of  wife,  and  to 
make  their  demands  in  that  character. 

^*  But  the  question  at  present  before  us,  does  not  regard  the  state 
either  of  the  husband  or  the  wife,  or  any  demand  resulting  froni 
that  state,  either  to  the  one  or  to  the  other.  It  relates  to  the  state 
of  a  person  said  to  be  their  child,  and  to  a  demand  made  on  (he  part 
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who  performed  the  ceremony,  and  the  acknowledgment  of       A808. 
marriage  in  Mr.  Shedden's  will,  constitute  more  evidence  ~ 

than  the  law  of  Scotland  requires  to  establish  the  nuptial  *^    ^/ 

eontract.     Its  validity,  by  the  law  of  the  United  States,  if  pi-thick. 

of  that  child,  of  being  put  in  possession  of  a  certain  right,  which  he 
claimi  as  the  result  of  a  certain  pre-supposed  state  assumed  by  him. 

*'  In  other  words,  he  holds  the  state  assumed  by  him  to  be  al- 
ready constituted,  and  then  he  makes  his  demand  as  a  necessary  con- 
sequence of  that  state.  This,  howeTer,  is  begging  the  whole  ques- 
tion ;  for  he  must  begin  with  establishing  die  constitution  of  his 
state  as  a  lawful  child.  If  he  prevails  in  so  dobg,  he  will,  of  course, 
succeed  in  the  conclusion  which  he  draws  from  it ;  but  if  he  fails, 
the  reverse  must  appear. 

"  Now,  the  difficulty  which  meets  him  in  the  outsetting  is,  that 
he  was  bom  a  bastard  ;  and  he  never  enjoyed  any  other  state  in  the 
country  to  which  he  belonged^jud.  where  his  father  lived  and  died ; 
and  nothing  was  ever  done  here  to  put  lum  in  any  other  stateTnbr  is 
now  possible  to  be  done,  unless  it  can  be  said  that  the  mere  opening 
of  a  succession  in  Scotland,  which,  had  he  been  a  lawful  child,  would 
have  devolved  upon  him,  does  eo  ipso  make  him  lawful? 

^  Suppose,  for  example,  the  estate  which  is  here  in  question,  had 
never  belonged  to  the  father,  but  had  descended  from  some  colateral 
relation,  to  whom  the  father,  had  he  been  in  life,  would  have  been 
Che  nearest  lawful  heir,  but  failing  him,  the  succession  must,  of  course, 
be  taken  by  the  next  lawful  heir,  could  he  have  taken  out  brieves  to 
be  served  legitimus  et  prapinquior  hasres  to  this  colateral  relation,  upon 
the  ground  assumed  by  him,  that  his  legitimacy  being  pre-supposed, 
he  is  the  nearest  and  lawful  heir  of  the  deceased  relation,  in  conse* 
quence  of  his  being  the  lawful  son  of  his  father  ?  In  the  case  here 
supposed,  he  derives  nothing  from  his  father.  He  did  not  derive 
bis  state  of  l^itimacy  from  him  in  his  own  country,  he  derives 
no  estate  from  him  in  this  country,  which  could  give  him  a  pre- 
tence for  claiming  to  be  legitimus  et  prapinquior  hasres  of  his 
father.  Any  service  as  heir  to  his  father  would  be  inept,  because 
he  can  take  nothing  from  him.  Yet  it  is  maintained  that 
he  may  serve,  through  his  father ^  as  his  lawful  son ;  and,  conse- 
quently, entitled  to  the  succession  of  his  father's  relations,  when,  in 
truth,  he  never  enjoyed  any  other  relation  to  his  reputed  father  but 
that  of  illegitimacy.  Marriage  of  the  parents  does  not  necessarily  es- 
tablish the  legitimacy  of  children  here :  for,  e.  g.  there  might  be  a 
medium  impedimentum.  The  pursuer  argues  in  a  circle,  when  he 
says,  give  me  the  estate,  because  I  am  lawful,— and  declare  me  to  be 
lawful,  because  I  have  so  succeeded." 

Lord  Hbrmamd. — ^^'  The  state  of  legitimacy  is  a  prejudicial 
question.     The  pursuer,  I  think,  does  not  make  out  his  legitimacy." 

Lord  Craiq. — ''  I  have  some  doubt,  where  it  is  a  mere  question 
of  status,  Whether  it  is  not  a  question  of  succession,  t.  e.  what  are 
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1808.       the  lex  loci  is  to  be  followed,  has  been  sufficiently  proyed 
by  the  docnments  produced  by  the  respondent  himself. 


SHEDDEN,  &c.  2.  Thero  are  certain  principles,  of  extensive  application, 
pATBicK.  adopted  in  the  jurisprudence  of  every  nation,  different  from, 
and  often  quite  repugnant  to  the  principles  upon  which  the 
laws  of  other  nations  decide  the  same  general  questions. 
The  law  of  some  countries  recognize  the  right  of  property 
over  men  almost  as  unlimited  as  over  Cattle;  in  other  coun- 
tries a  similar  right  is  admitted,  but  under  greater  limita- 
tion. In  many  countries,  a  right  over  human  beings  as  pro- 
perty is  totally  denied.  Thus  the  fundamental  principles  of 
law,  with  respect  to  the  qualities,  the  conditions,  or  the 
status  of  persons,  are  different  in  different  countries;  and 
the  law  of  each  views  these  qualities  in  a  way  peculiar  to 
itself.  In  one  country,  it  is  a  fundamental  doctrine  that  a 
man  may  be  sold  or  bequeathed  like  a  horse.  In  another, 
that  he  may  be  sold  with  the  land  to  which  he  is  attached. 
In  a  third,  the  doctrine  is,  that  a  man  cannot  be  the  subject 
of  commerc^e  at  alL  If  a  Btisdan  landholder  comes  into  an 
English  cotirt  (yf  justice,  and  demands  the  restitution  of  his 


the  rights  of  the  parties  f  I  rather  think  that  the  marriage  being 
constituted,  both  the  status  and  the  right  of  succession  to  the  estate 
here  must  follow.  Suppose  the  right  of  primogenture  not  the  law 
of  that  country,  must  we  not  follow  our  own  law  in  that  particular  T 

Lord  Armadale.-^'*  The  whole  question  is.  Whether  be  be  le- 
gitimate or  not  ?  The  question  of  his  status  must  be  resolved  bj  the 
law  of  his  own  Country  ;  and  there  legitimation,  by  subsequent  msr- 
riage  of  the  parents,  does  not  apply." 

Lord  Wood&ousblkb. — '*  I  am  of  the  satne  opinion.  The  same 
person  cannot  be  partly  legitimate  and  partly  illegitimate." 

Lord  Balmvto.-^''  I  am  of  the  same  opinion.'' 

Lord  Gull&n.' — ^*  We  are  bound  to  give  effect  to  foreign  deeds 
and  foreign  transactions,  but  not  to  a  different  efiect  from  wbat  is 
giTen  to  them  in  the  country  where  they  were  entered  into ;  there- 
fore, as,  by  the  law  of  New  York,  the  subsequent  marriage  of  the 
parents  did  not  legitimate  the  child  previously  bom,  it  can  bare 
no  effect  here." 

Lord  Mbadowbank.^— '^  Suppose  an  Englishman  comes  doivn  and 
marries  at  Gretna  Green,  and  then  returns.  This  will  not  legiti- 
mate the  children  bom  before  marriage  in  England.  It  is  a  qnes- 
tion  of  right  not  of  comitas.  The  question  of  propinquity  is  a  ques- 
tion of  the  law  of  the  country  where  the  party  was  bora  and  domi- 
ciled." 

Repel  the  reasons  of  reducttoti. 

Lord  President  Campbeirs  Session  Papers,  vol.  110. 
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vassal,  who  has  escaped  from  his  domain,  he  is  told  that       ^^^* 


▼illenage  is  unknotHi  Jn  our  law,  and  that  the  laws  of  Eng- 
land will  hot  enforce  his  claim.  A  West  Indian  Planter  was^  ^  v.' 
stopped,  by  the  same  principle,  when  he  claimed  a  slave,  to  paibick. 
whom  he  had  nndonbted  right  in  the  country  where  the 
contract  took  place,  which  gave  rise  to  his  action  ;  but  he 
was  told  that  the  laws  of  this  country  did  not  recognize 
slayery.  Had  the  essentials  of  his  contract  been  such  as 
those  lawi  permitted,  he  would  have  been  allowed  to  try  its 
fbrmaUties  by  the  laws  and  customs  of  the  country  where  it 
was  entered  into ;  but  the  substance  of  the  agreement  was 
contrary  to  the  principles  of  both  English  and  Scotch  law,  and 
accordingly  the  judicatures  of  both  countries  refused  to  give 
effect  to  it, — the  Court  of  Session  in  the  case  of  Knight  v. 
Wedderbum,*  and  the  Court  of  King's  Bench  in  that  of  So- 
mersetyf  after  the  most  ample  discussion.  Thus  too,  the  judi- 
catures of  this  country  support  marriages  between  British  sub- 
jects abroad,  although  solemnized  according  to  the  forms  and 
ceremonies  of  the  place  where  the  parties  were  resident,  be- 
canse  the  use  of  the  form  is  to  afford  evidence  of  theconsent  of 
the  parties.  But  if  an  Englishman  were  to  marry  two  wives  in 
Turkey,  the  second  would  in  vain  assert  her  claim  in  thiscountry, 
upon  the  ground  that  the  two  marriages  were  equally  valid  in 
the  place  where  they  were  contracted.  She  would  bo  told 
that  our  laws  do  not  contemplate  the  possibility  of  a  person 
contracting  a  second  marriage  during  the  subsistence  of  the 
first.  All  these  are,  in  the  strictest  sense,  questions  of 
status;  nevertheless,  they  are  decided,  not  by  the  law  of 
the  country  where  the  persons  have  their  domicile,  or 
where  the  contract  that  gave  rise  to  them  was  made ;  but 
by  the  law  of  the  country  where  execution  of  the  contract 
is  demanded,  and  acknowledgment  of  the  status  claimed. 
It  seems  therefore  impossible  to  assign  any  reason  for 
excepting  from  this  class  of  cases  the  question  of  legiti- 
macy. 

3.  It  thence  appears,  that  the  argument  which  considers 
this  case  a  question  of  status  is  altogether  favourable  to  the 
appellant.  But  his  advantage  must  be  still  more  apparent, 
when  the  discussion  is  put  upon  the  proper  ground ;  for  he 
submits  that  it  is  a  question  upon  the  effects  due  to  the 
contract  ex  vi  legis.    It  has  been  stated,  that  different  sys- 

*  Knight  V.  Wedderburn,  15th  Jan.  1778^  Mor.  p.  U545, 
t  Somerset «.  Stewart,  14th  May  1772 ;  Lofft.  vol.  i,  p.  1,  King*8 
Bench,  Easter  Term. 
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IS08.       temB^of  jarisprudence  apply  very  opposite  principles  to  de- 
sHBDDBir  &c.  *®''™°®  *^®  validity,  or  to  define  the  nature  of  contracts. 
v/      'In  some  countries  personal  arrest  is  unknown.    If  a  debt 
PATRICK,    incurred  abroad,  is  sued  for  and  established  in  England  or 
Scotland,  wiU  it  be  a  sufficient  objection  to  the  creditor's 
privilege  of  using  personal  diligence,  that  by  the  lex  loci 
contractus  no  such  diligence  is  allowed  ?    Or  will  an  Eng- 
lish creditor  be  permitted,  by  the  judicature  of  a  country 
where  personal  arrest  for  debt  is  unknown^  to  imprinon  his 
debtor,  upon  the  ground  that  the  law  of  England  allows  it? 
Undoubtedly  not.     The  constitution  of  the  claim  will  be 
judged  of,  in  both  cases,  by  the  law  of  the  country  where  the 
contract  was  made  ;  but  effect  will  only  be  given  to  it  in  so 
far  as  such  effect  is  not  repugnant  to  any  fundamental  prin- 
ciple laid  down  by  the  law  which  is  required  to  enforce  it. 
Here  then,  in  claiming  Scotch  estate,  as  the  lawful  son  of 
William  Shedden  deceased,  the  appellant's  legitimacy,  by 
the  subsequent  marriage  of  his  parents,  can  validly  be  found- 
'  ed  on,  because  the  law  of  Scotland  recognizes  that  rule ; 
and  it  is  no  answer  to  this  to  say,  that  by  the  laws  of  Ame- 
rica, where  the  contract  of  marriage  was  made,  legitimacy 
per  subsequens  matrimonium  of  the  parents  has  no  place,  be- 
cause, both  upon  the  principle  above  set  forth,  and  also,  be- 
cause every  question  connected  with  land  estate  in  Scotland 
must  be  decided  by  the  law  of  that  country,  and  no  other,  the 
law  of  America  cannot  be  applied.     If,  therefore,  by  the  law 
of  Scotland,  he  is  to  be  held  a  filius  legitimvs ;  and,  if  added 
to  this,  his  father  is  to  be  presumed  as  a  domiciled  Scotsman, 
from  posseshing  estate  there,  and  the  appellant  himself  now 
actually  domiciled  there,  then  he  is  entitled  to  succeed,  and 
the  naturalization  acts  7th  Anne,  c.  5,  and  4th  Geo.  II.  c 
21,  on  the  supposition  of  his  being  incapacitated,  from  being 
an  alien,  would  entirely  protect  him — his  father  having  been 
a  British  born  subject. 

Pleaded  for  the  Respondent — 1.  The  first  question  is.  Whe- 
ther the  appellant^s  status,  as  to  legitimacy  or  illegitimacy, 
is  to  be  decided  according  to  the  law  of  America,  where  he 
was  born,  and  his  parents  resided,  or  according  to  that  of 
Scotland,  where  he  claims  to  succeed  to  an  inheritance. 
The  respondent  contends,  that  this  question  must  be  decided 
according  to  the  laws  of  America,  where  he  was  born,  and 
where  he  and  his  parents  were  domiciled ;  and  he  having 
been  born  a  bastard,  and  the  subsequent  marriage  of  his 
parents,  according  to  the  law  of  America,  not  having  the 
effect  of  legitimating  children  previously  procreated  between 
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them,  he  cannot  claim  the  benefit  of  the  laws  of  Scotland,      I8O8 
in  order  to  succeed  to  inheritance  there,  just  because  his 


Btatofl,  as  fixed  by  the  laws  of  America,  must  remain  indeli-^""*^"*"'  ^^' 
ble;  nor  can  the  laws  of  a  foreign  state  change  that  condi-  Patrick. 
tion  or  status  from  that  of  bastardy  to  that  of  legitimacy. 
The  law  of  Scotland,  as  to  legitimation,  cannot  travel  to 
America,  so  as  to  legitimate  a  person  born  there  a  bastard. 
And  whatever  status  the  law  of  America  affixed  to  children 
born  before  the  marriage  of  their  parents,  that  status  roust 
travel  with  them  wherever  they  go.  The  case  of  the  slave 
coming  to  this  country,  and  being  that  moment  free,  arises 
from  a  totally  different  principle  altogether,  derived  from 
constitutional  law,  and  founded  on  principles  peculiar  to  the 
genius  of  the  British  constitution.  ^Ifor  do  the  cases  of 
foreign  decrees,  &c.  apply,  because  the  principles,  in  re- 
gard to  them,  proceed  from  the  comitasdue  to  foreign  laws. 
The  appellant,  feeling  the  force  of  this  argument,  is  anxious 
to  refer  his  case  to  another  principle.  Instead  of  consider- 
ing the  relation  of  parent  and  child  as  a  positive  status  sub- 
sisting between  them,  he  regards  it  as  the  mere  consequence 
of  the  status  of  husband  and  wife.  He  labours  to  maintain, 
therefore,  that  the  legitimacy  of  the  issue  is  only  an  effect 
of  the  contract  of  marriage,  and,  like  all  other  effects  of  a 
contract,  must  be  decided  by  the  law  where  execution  of 
it  is  demanded. 

Even  if  it  be  supposed  that  this,  his  rule  respecting  con- 
tracts, is  universally  true,  which  it  is  by  no  means  the  case, 
still  it  is  misapplied.  The  status  of  the  child  is  not  to  be 
considered  as  a  case  of  contract.  An  unborn  infant  cannot 
be  a  party  to  a  contract ;  and  none  exists  between  him  and 
his  parent.  His  statiiSj  as  to  legitimacy,  depends  upon  a 
different  principle.  It  is  a  character  which  the  law  allows 
the  parents  to  impress  upon  their  child,  as  being  the  imme- 
diate sources  of  its  being.  Their  wiU  to  do  so  is  mani- 
fested in  most  countries  by  the  celebration  of  marriage ; 
but  it  may  be  evidenced  by  other  means.  It  is  clear,  there- 
fore, that  this  will  of  the  parents  can  only  be  decided  by 
the  laws  of  the  country  which  concedes  to  them  the  power, 
and  which  prescribes  the  means  or  act,  by  which  the  effect 
and  consequence  is  to  be  produced.  And  the  validity  must 
be  decided  by  the  law  of  the  country  in  which  this  act  is 
done,  and  according  to  the  forms  in  which  it  is  done.  If  it 
were  otherwise,  the  party  would  be  judged,  and  concluded 
by  laws  to  which  he  owed  no  obedience  at  the  time  when 
be  did  the  act.    Accordingly,  assuming  there  was  a  mar- 
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1808.       riage  in  thia  case,  sabseqaent  to  the  birth  of  the  appellanty 
the  latter's  legitinaacy  can  only  be  judged  of  according  to 


sHBiiDBN,  &c.  ^he  laws  of  America,  which  do  not  admit  of  legitimation  per 
PATRICK,     aubseqtiens  matrimonium. 

The  next  argument  nsed  for  the  appellant  is,  that  if  the 
status  of  the  child  is  to  be  determined  by  the  law  of  the 
father's  domicile,  that  of  the  appellant's  father  was  not  in 
America  solely,  inasmuch  as  both  ratiane  originis,  and  from 
having  property  in  Scotland,  he  was  subject  to  the  jurisdic- 
tion of  the  courts  of  Scotland,  and  must  be  held  as  domi- 
ciled there.  It  is  true,  that  the  father  was  subject  to 
the  jurisdiction  of  the  Scottish  courts,  so  far  as  that  might 
be  necessary  to  constitute  any  claim  against  him ;  and,  upon 
these  grounds,  he  might  haye  been  successfully  prosecuted 
for  payment  of  a  debt,  by  reason  of  his  having  an  estate  is 
that  country.  But  in  what  way  could  any  question  have 
been  tried,  which  involved  the  status  of  himself,  and  Ub 
wife  and  children,  none  of  whom  were  either  in  the  coun- 
try, or  had  property,  by  which  they  might  be  subjected  to 
the  jurisdiction  of  its  laws  ? 

The  appellant,  who  is  willing  to  take  the  question  in  its 
alternative,  next  observes,  that,  supposing  his  legitimacy 
does  not  depend  upon  the  domicile  of  the  father,  but  upon 
that  of  the  son,  further  discussion  is  even  on  that  supposi- 
tion unnecessary,  because  the  appellant  is  domiciled  in 
Scotland,  where  he  resides,  and  where  it  was  desired  by  his 
father's  settlement  that  he  should  be  educated.  It  is  not 
easy  to  see  how  an  infant,  who  can  have  no  will  of  bis  own, 
can  change  his  domicile.  But  if  the  law  were  otherwise, 
this  compendious  mode  of  deciding  the  case  only  evades 
the  question*  The  point  is  not  where  he  is  domiciled  now, 
but  what  his  situation  was  at  the  time  of  his  birth,  and  of 
his  father's  death  ?  If  he  was  then  a  bastard  by  the  law  of 
America,  the  only  country  which  at  that  time  had  a  right  to 
judge  of  Ids  situation,  this  character  must  remain  with  him ; 
and  even  if  he  should  afterwardsobtain  Icttersof  l^itiroation 
in  this  country,  they  cannot  have  the  effect  of  injuring  third 
parties,  or  of  enabling  American  bastards  to  succeed  to  heri- 
tage in  this  country  to  the  prejudice  of  the  lawful  heirs. 

Lastly,  the  appellant,  despairing  of  success  upon  the  ques- 
tion of  domicile,  gets  out  of  humour  with  them,  and  boldly 
takes  up  the  argument  in  their  defiance.  He  insists,  there- 
fore, that  as  the  succession  to  moveables  aJ>  inlestato  is 
regulated  by  the  law  of  the  deceased's  domicile,  upon  the 
legal  fiction,  that,  having  no  permament  situs,  they  are  pre- 
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samed  to  be  in  the  place  of  his  domicile  at  the  time  of  his       1B08. 
death  ;  so,  ex  paritate  ratianisy  his  right  to  the  real  estate  " 

.,,,.,,,,,,...*;•  -L        8H«DDBN,   &C. 

IS  to  be  decided  by  the  lex  loot  rei  8%t<B,  smce  no  man  has  „, 
ever  denied  that  all  questions  concerning  heritable  estates  Patrick. 
must  be  decided  by  the  laws  of  the  countries  where  these 
estates  are  situated.  The  respondent  desires  no  other  sup- 
position to  illustrate  the  error  of  that  principle  for  which 
the  appellant  contends.  The  lex  domicilii  is  not  less  ex- 
tensive in  its  powers  over  the  defunct's  moveables  than  the 
lex  loci  rei  eitoR  is  with  reference  to  his  heritable  estate. 
Tot»  was  it  ever  supposed  that  the  law  of  the  parent's  do- 
micile is  not  only  to  regulate  the  succession  to  his  move- 
ables, but  that  it  must  likewise  decide,  according  to  its  own 
rules,  upon  the  legitimacy  of  his  children,  under  whatever 
circumstances,  and  in  whatever  country  they  were  born  ? 

An  Italian  or  Scotsman,  in  whose  countries  the  law  of 
legitimation,  by  the  subsequent  marriage  of  the  parents,  pre- 
vails, has,  while  dwelling  in  his  native  country,  children  by 
a  woman  whom  he  afterwards  marries  there.  Subsequent 
to  this,  he  becomes  domiciled  in  England,  where  he  acquires 
personal  property,  and  dies.  Is  the  law  of  England  to  de- 
cide upon  the  legitimacy  of  his  children  by  its  own  rules, 
and  disinherit  them  as  bastards  ?  Yet,  if  it  does  not,'liow  can 
the  Ux  loci  rei  Hta  decide  it  as  to  real  property  ?  The  re- 
spondent does  not  mean  to  deny,  that  neither  the  law  of 
Scotland,  nor  that  of  any  other  country  in  which  the  feudal 
system  prevailed,  will  suffer  its  rules  respecting  heritable 
or  inunoveable  property  to  give  way  to  the  laws  of  another 
state,  liiis  rule  is  founded  on  the  maxim  already  mentioned, 
that  no  state  will  give  due  effect  to  the  municipal  institu- 
tions of  another  country,  which  are  repugnant  to  its  inter- 
esta  and  its  laws,  and  which  might  be  enacted  for  the  pur- 
pose of  binding  an  independent  people  in  their  own  terri- 
tories. 

2.  But  the  respondent  humbly  submits,  that  whatever  the 
difficulty  of  this  question  may  be,  it  is  unnecessary  for  your 
Lordships  to  decide  upon  it  in  the  present  case.  The  ap- 
pellant was  bom  in  America^  after  the  indep^idenoe  of  that 
coontfj  had  been  acknowledged  by  Great  Britain  in  1783. 
According  to  the  law,  as  it  stood  antecedent  to  the  Union 
of  the  two  kingdoms  of  England  and  Scotland,  he  was  an 
alien,  born  extra  Jldem  domini  regie ;  and  being  the  natu- 
ral born  subject  of  a  distinct  and  independent  state,  could 
neither  enjoy  nor  succeed  to  a  feudal  subject  in  the  country 
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1808.       of  Scotland,  to  whose  sovereign  he  owed  no  allegiance,  as 
a  duty  incident  to  his  birth.    It  was  admitted  in  the  Conrt 


8BSDi>EN,  &c.  below,  as  a  point  too  clear  to  be  capable  of  dispute,  that  the 
PATRICK  appellant  was  an  alien,  and  incapable  of  succeeding  to  the 
estate  of  Rughwood,  unless  he  was  entitled  to  the  benefit 
of  the  naturalizing  statutes  of  7th  Anne,  c.  5,  and  4th  Geo. 
IL  c.  21.  The  respondent  contends,  that  he  comes  neither 
within  the  letter  nor  the  spirit  of  these  statutes,  but  remains 
an  alien  born,  unnaturalized,  and  incapable  of  inheriting  real 
property.  The  words  of  the  7th  Anne,  c*  5,  are,  **  That 
''  the  children  of  all  natural  bom  subjects  bom  out  of  the 
*'  ligeance  of  her  majesty,  &c.  shall  be  deemed,  adjudged, 
''  and  taken  to  be  natural  born  subjects  of  this  kingdom,  to 
<'  all  intents."  Some  doubts  having  arisen  whether  it  was 
required  by  this  act  that  the  mother  should  be  a  natural  born 
subject  as  well  as  the  father ;  or  whether  the  privilege  did 
not  extend  to  children  born  of  mothers  who  were  natural 
bom  subjects,  although  the  father  was  an  alien,  the  4th  Geo. 
IL  c.  21,  was  passed,  the  words  of  which  are :  **  That  all 
**  children  bom  out  of  the  ligeance  of  the  Crown  of  Eng* 
"  landi  or  Great  Britain,  whose  fathers  were,  or  shall  be 
**  natural  born  subjects  of  the  Crown  of  England  or  oP 
'*  Great  Britain^  at  the  time  of  the  birth  of  such  child- 
"  reu  respectively,  shall  be  adjudged  and  taken  to  be  nata- 
"  ral  bom  subjects  of  the  Crown  of  Great  Britain." 

It  neither  is,  nor  can  be  denied,  that  a  bastard,  as  being 
nuUius  filius^  is  not  a  child  within  the  meaning  of  these 
acts,  and  that  such  a  person,  although  the  ofiEspring  of 
British  parents,  is,  when  born  out  of  his  Majesty's  allegiance, 
as  much  an  alien  by  the  law,  as  it  now  stands,  as  he  would 
have  been  if  these  statutes  had  never  passed.  But  the  appel- 
lant argues,  that,  by  the  subsequent  marriage  of  his  fatherand 
mother,  that  alienage  was  taken  off,  upon  the  fiction  of  law, 
which  supposes  his  parents  to  have  been  married  at  the 
time  he  was  begotten,  so  that  he  was  legitimate  from  his 
very  birth ;  but  the  respondent  contends,  that  this  fiction  of 
law  can  work  no  such  e^ect^  The  statute  requires  that  the 
father  should  be  a  natural  bom  subject  at  the  time  of  the 
child's  birth.  But  it  is  impossible  to  say  that  this  child  had 
a  father  who  was  a  natural  born  subject  at  the  time  of  the 
birth,  when,  in  the  contemplation  of  law,  he  had  no  father 
at  that  period,  either  alien  or  native. 

Afler  hearing  counsel. 
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1808. 
The  Lord  Chancellor  Eldon,  ^ 

Li  moving  the  judgment  in  this  cause,  stated,  *'  that  he  had  con-sBSPDEN,  &c. 
suited  with  the  learned  peer  who  had  attended  the  hearing  of  this  ^'  ^ 

appeal,  (Lord  Redesdale,  who  was  not  then  in  the  House),  and 
whose  opinion  on  the  suhject  coincided  with  his  own ;  and  that,  as 
it  was  not  usual  to  state  any  reasons  for  affirming  the  judgment  of 
the  Court  helow,  he  should  merely  ohsenre^  that  the  decision  in  this 
case  would  not  he  a  precedent  for  any  other  which  was  not  precisely 
the  same  in  all  its  circumstances.*'  He  then  moved  that  the  judg- 
ment of  the  Court  of  Session  should  he  affirmed,  which  was  accord- 
ingly ordered. 

It  was  therefore  ordered  and  adjudged  that  the  interlocu- 
tora  be,  and  the  same  are  hereby  affirmed. 

For  the  Appellants,  Andrew  Fletcher^  Henry  Brougham. 
For  the  Respondent,  Sir  Samuel  RomiUy^  M.  Nolan, 

Note. — ^The  question  in  the  above  case  was  again  revived  many 
years  thereafter,  by  Mr.  Shedden  seeking  to  reduce  the  decree  for< 
meriy  pronounced,  on  the  ground  of  fraud  ;  but  Jhe  Court  of  Session, 
after  much  discussion,  dismissed  the  action  ;  and  £Sju3gment  vras 
affirmed  on  appeaL  There  is  an  interesting  report  of  the  case,  as 
decided  in  the  House  of  Lords,  in  Mr.  Maccjtieen's  House  of  Lords*  C^ 
Reports,  vol.  i.    At  p.  568,  in  alludinglto  £e  above  case,  he  says,  ) 

*  Of  this  juJ^ent,  the  only  record  remaining  is  but  the  formal  entry, 
'  which  appears  in  the  Journals  of  the  House,  no  note  taken  at  the  time 

*  of  the  opinions  delivered  being  now  ftirthcoming.'  This  is  incorrect, 
in  so  fiir  as  it  supposes  that  any  opinions  could  be  delivered,  in  judg- 
ments of  affirmance,  at  that  time,  the  rule  of  the  House  then  being, 
to  state  no  reasons  where  the  judgment  of  the  Court  below  was 
to  be  affirmed.  He  is  also  vrrong  in  stating  Lord  Redesdale  was 
j^esent  at  moving  judgment.  His  Lordship  had  been  present  at  the 
hearing*  and  had  even  been  present  in  the  House  that  day,  but  was 
absent  when  judgment  was  given. 

The  ground  on  which  the  judgment  was  given  in  the  House  of 
Lords,  in  the  above  case,  it  is  stated  upon  the  authority  of  Lord 
Redesdale  and  Lord  Brougham,  '  vras,  that  the  child  was  born  an     '*" 
alien.* — ^Vide  Mr.  Macqueen*s  Reports,  p.  0312.  '"'  '  "" 
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[Mor.  App.  I.  Stipend,  No.  6.] 

The  Earl  of  Wbmyss,  .  Appellant ; 

Rbv.  Danibl  Macqubbn^  Minister  of  the-v 

Parish  of  Prestonkirk,  and  John  CoN-f     5««tK>iMfe»to 

..... .... ........ ...__... ...,,| 


NELL,  Esq.,  Advocate,  Procurator  for  tbe| 
Church  of  Scotland, 


House  of  Lords,  20th  May  1808. 

Augmentation  op  Stipend — Jurisdiction  and  Powers  of  thb 
Court  op  Tbindb.— The  minister  of  Prestonkirk  had»  in  1793, 
obtained  an  augmentation  of  stipend.  In  1806  he  applied  for  a 
second  augmentation,  which  was  opposed  by  the  appellant,  oa 
the  ground  that,  bis  stipend  baring  beeo  once  augmented,  the 
Court  of  Teinds  bad  no  further  power  to  grant  a  second  augmen- 
tation to  the  minister.  Held  him  entitled  to  the  augmentatioo, 
and  that  the  Court  bad  power  to  grant  him  such.  Affinned  in 
the  House  of  Lords,  with  a  variation,  which  see. 

The  question  in  this  case  was,  Whether  the  judges  of  the 
Court  of  Session,  as  Commissioners  for  the  Plantation  of 
Kirks  and  Valuation  of  Teinds,  have  by  law  the  power  of 
augmenting  the  livings  of  the  Established  clergy,  from  time 
to  time,  at  their  pleasure,  till  the  whole  tithes  of  Scothnd 
are  exhausted  or  appropriated  ?  It  was  stated,  that  a  power 
to  augment,  at  their  discretion,  was  vested  in  the  judges,  as 
a  Qymmittee  of  Parliament,  while  it  was,  on  the  other  hand, 
admitted  that  they  may  be  controlled  in  the   exercise  of 
that  discretion  by  the  House  of  Lords  in  k  judicial  eapaei^t 
which  the  appellant  maintained  was  a  contradiction  in 
terms;  because,  if  they  had  a  discretion  as  a  Committee  of 
Parliament,  then  their  decision  on  augmentations  would  be 
final,  and  not  subject  to  judicial  control  or  review.    The 
appellant  farther  maintained,  that  if  the  doctrine  of  the  re- 
spondent were  correct,  that  the  Court  bad  this  unlimited 
discretionary  power  of  augmentation,  then  there  would  be 
no  end  to  augmentation. 

The  circumstances  out  of  which  the  present  case  arose 
were : — That,  in  1793,  the  respondent  brought  an  action  of 
augmentation,  and  had  modified  to  him,  inclusive  of  old 
stipend,  21  bolls  of  wheat,  45  bolls  of  barley,  65  bolls  of 
oats,  and  £46  sterling  in  money,  with  £5  for  communion 
elements.     These  were  equal  to  £218  per  annum,  exclosivo 
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of  manse  and  valuable  glebe.   But,  not  satisfied  with  this,  he       1808. 
brought,  in  1806,  another  process  of  augmentation  within 


the  twenty  years.    And  it  was  then  objected  to  by  the  appel-     ^^^^  ^^ 
lant,  on  the  ground  of  want  of  power  in  the  Court.      In 


V. 


answer,  the  respondent  contended,  that  the  judgments  of  hacqueen, 
the  House  of  Lords,  in  the  cases  of  ELirkden  and  Tingwall,  yide  ante. 
and  the  subsequent  practice  of  the  Court,  were  conclusive 
against  the  appellant's  plea. 

The  Lords*  Commissioners  pronounced  this  interlocutor :  Feb.  3, 1808. 
— '^Find  that  this  Court;  having  been  established  by  an 
''  act  in  the  year  1707,  as  a  permanent  Court  of  Commission, 
"  in  place  of  the  former  temporary  commissions,  for  the 
"  purpose,  inter  alia,  of  modifying  and  augmenting  the  sti- 
**  pends  of  parochial  ministers  out  of  the  teinds,  it  is  the 
**  duty  of  the  Court,  and  within  its  powers,  as  recognized  by 
"  the  House  of  Lords  in  the  two  decided  eases  in  the  years 
"  1784  and  1789,  and  by  the  uniform  practice  of  the  Court, 
''  acquiesced  in  by  all  parties,  in  a  great  variety  of  instan- 
'*  cesj  ever  since  the  last  mentioned  period,  to  receive  such 
"  applications,  when  made  in  the  regular  form,  and  to  de- 
"  termine  upon  them  according  to  the  state  of  matters  at 
"  the  time,  and  the  merits  of  each  particular  case,  not- 
"  vnthstanding  a  former  augmentation,  since  the  institution 
"  of  the  Court ;  and,  therefore,  that  the  present  case  must 
"  be  allowed  to  proceed  as  usual" 

Against  this  interlocutor  the  present  appeal  was  brought 
to  the  House  of  Lords. 

Pleaded  for  the  Appellant — That  it  was  impossible  for 
any  person  reading  attentively  the  statutes  on  this  subject 
of  augmentation,  and  the  Court's  powers  therein,  from  the 
Keformation  to  the  Union,  and  particularly  those  which 
passed  in  the  early  part  of  the  reign  of  Charles  the  First, 
and  the  transactions  of  that  period,  without  being  convinced 
that  the  intention  was  to  fix  the  stipends  of  the  parochial 
clergy  at  once  and  for  ever,  at  least  so  far  as  they  were  to 
be  payable  out  of  the  teinds.  The  question,  therefore. 
Whether  the  present  commissioners  have  the  power  of  aag- 
menting  the  stipend  of  a  parish  repeatedly  at  thoir  discre- 
tion, so  long  as  there  are  free  teinds,  has  never  been 
decided  in  the  affirmative  by  the  House  of  Lords.  Nay,  it 
was  solemnly  decided  in  the  negative  by  the  Court  of  Ses- 
sion in  the  case  of  Tingwall  in  1787,  and  there  is  not  a 
single  decision  or  dictum  since  to  support  the  practice,  ex- 
cept the  seeming  application  of  the  judgment  of  your  Lord- 
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1808.       Bhips*  HouBe  in  the  Tingwall  case,  upon  a  BuppoBition, 

which,  if  it  was  entertained,  proceeded  upon  error,  as  no 

EARL  OF     g^^{j  power  iB  given  by  the  statute  1707. 
"^"r*"*         Pleaded  for  the  BeepondmU.^The  plea  Bet  up  by  the 
MAiQDEEN,   appellant  in  the  present  cause,  of  the  want  of  jurisdiction  m 
*'^'        the  Court  of  TeindB,  has  been  twice  repelled  by  solemn  de- 
cisions of  the  House  of  Lords ;  and  these  decimons  hare 
been  followed  by  an  exercise  of  their  jurisdiction  in  upwardsof 
800  cases,  which  cannot  now  be  stirred  or  quetltioned  in  any 
court  of  law.     Tet,  were  the  question  new,  still  the  Court  of 
Teinds  has  full  power,  and  is  fully  authorized,  by  the  diflfer- 
ent  statutes  upon  which  their  powers  are  founded,  to  grant 
augmentations  of  ministers'  stipends  out  of  the  tithes  of 
Scotland,  from  time  to  time,  as  the  circumstances  of  each 
particular  case  require. 
After  hearing  counsel, 

The  Earl  op  Laudbsdalb  read  a  speech,  condudiog  with  a  mo- 
tion that  this  judgment  should  be  reversed. 
The  Lord  Chancbllor  Eldon  said, 

"  My  Lords, 
"  Attending  to  the  infinite  importance  of  this  cause,  not  only  as 
affectiug  the  parties  immediately  concerned  in  it,  but  as  it  must  ne- 
cessarily affect  the  interests  of  both  clergy  and  laity  in  Scotland,  I 
feel  concern  that  I  have  been  able  only  to  abstract,  from  other 
professional  duties,  a  portion  of  time  insufficient  for  methodically 
arranging  my  opinion  as  to  those  grounds  on  which  I  must  dissent 
from  the  motion  of  the  noble  Baron  who  has  just  sat  down. 

<*  I  feel  the  more  concern  on  this  account,  because  it  is  impossible 
not  to  admit  that  his  Lordship  has  done  justice  to  the  opinion  which 
he  entertains,  and  has  delivered  his  sentiments  in  a  judicial  \ 


ner. 

'^  The  question  for  your  Lordships  to  decide  is,  If  you  shall  i 
or  reverse,  or  alter  the  interlocutor  appealed  from  f  The  proposition 
made  by  the  noble  Lord  goes  in  substance  to  reverse  the  judgment; 
and  he  prefaced  his  proposition  by  stating  certain  principles  on 
which  he  wished  you  to  adopt  his  motion. 

*'  There  are  various  propositions  stated  in  the  interlocutor,  to 
which  it  will  be  necessary  to  attend ;  it  appears  to  me  that  it  re- 
quires alteration.  But  the  alterations  which  I  shall  propose  do  not 
go  to  reverse  the  judgment  in  substance^  but  only  in  so  far  as  it 
predicates  certain  &cts  and  grounds  of  judgment  (Here  his  Lord- 
ship read  the  interlocutor  appealed  from). 

*'  I  conceive  you  would  not  much  approve  of  the  terms  of  an  in- 
terlocutor, stating  itself  to  be  founded  on  certain  former  judgments 
of  this  House,  as  to  the  point  of  law  now  in  question,  if  such  state- 
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ments  be  not  wananted  by  the  words  of  those  judgments.    So  far  as       1808, 
the  interlocutor  also  is  founded  on  the  uniform  practice  of  the  Court     ■ 
ance  that  period,  and  the  acquiescence  therein,  we  can  scarcely  form      karl  of 
an  opinion  as  to  such  acquiescence ;  it  is  of  itself  no  slight  matter,  but      ^b^^** 
it  does  not  enter  into  the  record.  macqokek, 

"  As  to  the  cases  alluded  to  in  the  interlocutor^  I  cannot  think  &c* 
that  the  cases  of  Kirkden  and  Tingwall,  in  their  terms,  settled  the 
general  point.  In  the  Kirkden  case,  a  noble  and  learned  Lord  cer- 
tainly conTeyed  a  strong  opinion  on  the  subject ;  but  this  opinion 
cannot  be  represented  to  have  been  embodied  in  the  judgment  of 
this  House. 

**  If  the  law,  as  contained  in  the  acts  of  Parliament,  be  quite 
dear,  I  know  nothing  more  dangerous  than  it  would  be  to  set  up 
precedent  against  it.  But  I  know  I  am  speaking  in  England,  where 
a  long  and  inveterate  usage  has  prevailed,  even  against  an  act  of 
Parliament,  in  the  imse  of  common  recoreries.  Though  I  never 
could  have  consented  to  this  originally,  as  contrary  to  law,  yet  the 
consequences  of  overturning  what  has  been  done  by  these  common 
recoveries,  is  such,  that  no  lawyer  would  now  think  of  altering  this. 
Yon  could  by  no  means  discover  the  amount  of  the  damage  you 
would  do  by  such  alteration. 

'*  On  similar  grounds,  your  Lordships  will  give  a  veiy  weighty 
consaderation  to  a  train  of  decisions  in  another  part  of  the  island.  If 
a  law  might  originally  have  admitted  of  two  constructions,  and  if 
one  of  these  constructions  has  been  given  to  it,  and  this  been  fol- 
lowed  by  long  usage,  I  am  sure  it  is  not  the  practice  of  those  who 
administer  justice  in  the  dernier  resort  in  this  country  to  alter  such 
usage. 

"^  If  this  case  had  come  here  in  1707.  soon  after  the  act  of  Par- 
liament then  passed,  there  were  many  cogent  reasons  to  be  urged 
why  the  Lords  of  Session  could  not  augment  a  stipend  that  had 
be^  modified  under  a  former  commission,  much  less  a  stipend  that 
had  been  once  augmented  by  themselves. 

^  I  shall  at  present  leave  out  of  view  a  great  deal  of  the  argu- 
ment that  was  urged  at  the  bar,  (though  perhaps  it  was  there  pro- 
perly urged),  as  to  the  consequences  of  a  decision  in  one  way  or 
other.  Every  person  must  see,  on  the  one  hand,  that  if  the  Lords 
of  Session  have  power  to  augment  stipends  from  time  to  time,  the 
heritors,  if  they  do  not  suffer  an  injury,  must  suffer  in  th«  matter  of 
expense,  of  vexation,  and  constant  litigation,  from  which  the  Legisla- 
tore  might  have  relieved  them.  But  the  argument  ab  inconvenienti 
cannot  be  Kstened  to  at  present  Here  we  do  not  sit  as  legisla- 
tors* 

"  On  the  other  hand,  if  the  act  of  170?  put  it  out  of  the  power  of 
the  IjoitiB  of  Session  either  to  augment  stipends,  modified  under  for- 
mer commissions,  or  to  re-augment  these  stipends,  it  follows  that  the 
deigy  of  the  Church  of  Scotiand  must  remain  unprovided  with  the 
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1808.        means  of  holding  that  rank  in  society  which  is  useful  and  necessary 

for  them,  but  which  is  much  more  useful  to  the  laity. 

KARL  OF  "  If  the  argument  ab  inconvenienii  does  not  satisfy  your  Loid- 

wEMYss      ships,  it  must  not  be  resorted  to  on  either  side. 

*'  In  this  country,  they  went  another  way  to  work  with  r^aid  to 
&c.  the  London  clergy.  They  had  their  stipends  (as  I  may  term  it) 
settled  at  certain  rates  in  Charles  the  Second's  time.  When  an  act 
of  Parliament  was  applied  for  to  augment  these  in  the  reign  of  Geo. 
II.,  though  it  was  strongly  represented  that  parties  had  acquired 
their  properties  under  an  understanding  that  their  tithes  haying  beai 
commuted  for  a  stipend,  they  were  only  liable  in  certain  burdens, 
yet  the  Parliament  interfered  to  augment  the  livings  of  the  London 
clergy. 

**  This  sort  of  general  principle  was  also  acknowleged  by  the  Legis- 
lature in  Scotland.  It  is  impossible  to  look  at  the  proceedings  in 
1617  and  1621,  and  not  to  perceive  that  the  L^islature  meant  then 
to  settle  the  terms  of  a  legal  contract,  in  which  a  certain  stipend  was 
to  be  settled  for  the  minister,  and  the  rest  of  the  tithes  secured  to 
the  possessors  of  them  ever  after. 

**  But  afterwards,  when  a  new  commission  was  granted  in  1633, 
the  commissioners  had  power  to  augment  those  stipends  which 
amounted  only  to  the  minimum  of  the  former  acts,  and  the  maximum 
was  taken  away. 

*'  I  state  this,  to  illustrate  what  I  wish  to  throw  out  of  view  in 
this  case,  the  degree  of  inconvenience  on  either  side.  In  whatever 
way  your  Lordships  may  decide  this  cause,  there  must  remain  a  mass 
of  inconvenience,  which  it  may  be  the  interest  of  alf^  parties  to  have 
put  on  a  better  footing  by  the  Legislature. 

'<  I  shall  now  state  briefly  the  grounds  upon  which  I  concnve 
it  would  be  contradictory  to  the  usual  rules  for  administering  jus- 
tice, and  highly  dangerous  to  reverse  this  judgment.  I  wiU  not 
enter  into  the  consideration  of  the  fifty-three  cases  set  out  at  the  bar, 
as  second  augmentations,  prior  to  the  Earkden  case*  I  shall  suppose, 
what  I  believe  is  contrary  to  the  fact,  that  there  were  no  cases,  even 
of  first  augmentation,  where  a  stipend  had  been  previously  modi- 
fied prior  to  1751»  still  the  question  is.  What  has  been  done  since 
that  period  ? 

**  In  cases  where  former  commissions  had  fixed  the  stipends  of 
clergymen,  it  appears  to  me  that  the  Lords  of  Session  had  no  more 
power  to  augment  these  once,  than  they  had  to  augment  them  a 
second  time.  But  I  am  free  to  say,  that  I  can  never  assent  to  this, 
though  it  may  have  been  laid  down  by  great  names  in  the  Court  of 
Session,  that  what  they  were  in  the  daily  habit  of  doing  was  a  stretch 
of  power. 

''  There  is  no  doubt  that  the  present  Court  augmented  once,  where 
augmentations  had  been  granted  prior  to  1707.  If  this  be  so,  I  do 
not  want  a  case  of  second  augmentation.  Augmenting  once  demon- 
strated that  the  Court  had  the  right  to  augment  twice,  or  oftener. 
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Am  a  lawyer,  I  am  entitled  to  say,  that  erery  decision  which  pro- 
ceeded on  the  tame  principle,  was  to  be  considered  as  one  of  a  series 
of  decisions. 

^  It  is  qnite  impossible  to  read  the  record  in  the  Kirkden  case, 
without  seeing  that  the  granting  of  one  augmentation  was  the  reason 
founded  on  why  a  second  augmentation  was  refused.  But  the  Court  did 
not  speciiy  that,  the  stipend  baring  been  once  modified,  there  was  no 
power  to  augment  it  again.  In  Lord  Thurlow's  judgment  upon  this 
case^  (I  speak  of  this^  not  as  embodied  in  the  record,  but  as  stated 
in  the  opinion  said  to  be  given  by  him),  his  Lordship  directed  the 
Court  to  inquire  into  the  grounds  upon  which  their  refusal  to  aug- 
ment was  founded,  whether  as  founded  in  law  or  discretion  merely. 

^  Then  the  case  of  Tingwall  came  before  the  Court ;  and  I  see, 
firom  what  is  given  us  of  the  notes  of  the  Judges'  speeches  in  that 
ease,  that  not  one  of  the  Judges  denied  that  the  Court  had  a  power 
of  aagmenting.  Some  of  them  say  nothing  of  it  $  but  Lord  Brax- 
field,  (for  whose  memory  I,  with  all  others,  entertain  the  highest 
respect)^  and  Lord  Eskgrove  (then  also  a  high  character  on  the  bench), 
both  admit  that  a  difficulty  had  arisen  in  their  minds,  from  the  Court 
having  reviewed  modifications  granted  by  former  commissions. 

'*  I  never  heard,  in  the  course  of  my  professional  life,  of  a  series  of 
judgments,  on  which  so  much  is  to  be  founded  with  regard  to  the 
law  of  the  question  at  issue.  In  the  Kirkden  case,  we  see,  that  as 
strong  an  opinion  as  could  be  delivered  in  favour  of  the  competency 
of  a  second  augmentation,  was  given  by  the  great  lawyer  who  then 
presided  in  this  House*  Tet  the  lieges  in  Scotland  agreed  to  try 
the  question  again  ;  and  all  the  Judges  still  f^reed  in  opinion  that 
they  had  no  power  to  grant  a  second  augmentation.  This  judgment 
was  reversed ;  and  it  appears  afterwards  that  not  less  than  800  cases 
of  second  and  farther  augmentations  have  occurred. 

"  These  cases  were  not  upon  a  point  like  the  meaning  of  heirs  male, 
or  heirs  qftke  body,  which  no  person  hears  of,  or  knows  distinctly,  but 
the  parties  immediately  interested.  These  decisions  regarded  the 
whole  tithe  law  of  Scotland.  From  the  struggle  which  had  occurred 
on  this  point,  is  it  possible  to  believe  that  aJl  these  passed  on  ami- 
cable acquiescence  ?  Must  there  not  have  been  a  persuasion  that,  if 
any  one  of  these  cases  had  been  brought  here  on  general  grounds,  it 
must  have  been  dedded,  as  I  think  this  case  must  be  decided  ? 

^  The  noble  Baron  has  said  that  no  great  inconvenience  would 
ensue  firom  reversing  the  judgment  now  under  discussion ;  that  such 
leverMl  would  only  operate  upon  other  judgments  pronounced  with- 
in the  kttt  five  years,  and  that  the  Legislature  would  interpose  to 
quiet  these  matters.  But,  as  a  judge,  I  cannot  speculate  to*day 
upon  what  the  Legislature  may  think  proper  to  do  on  the  morrow. 

«•  If  I  were  to  stop  here,  without  proceeding  to  controversy 
i^on  the  meaning  of  the  acts  of  Parliament,  I  conceive  I  might 
put  down  my  foot,  and  say,  that  if  the  act  1707  will  bear  the 
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1808.        construction  put  upon  it  by  the  dergy,  it  ought  to  bear  thai  con- 

stniction.     Lord  Stanhope  had  put  this  constroctian  upon  it.    Con- 

KARL  OF      sidering  what  has  been  done  since  that  time,  and  how  the  law  has 
WEHTS8      Y)een  considered  since  1 757»  can  you  reconcile  it  to  yourselyes  to  say, 
ACQDSBn     ^^^^  f^ll  these  proceedings  haye  been  founded  in  acquiescence  mere- 
&c.  ]y  ?    To  say  so  much  would  be  inconsistent  with  the  safety  of  pro- 

perty and  the  interests  of  the  country. 

**  But  I  beg  leave  to  say,  that  if  I  had  been  called  on  to  decide 
the  question  immediately  after  the  act  1707  was  passed,  I  am  &r 
from  being  clear  that  it  would  have  been  decided  otherwise  than  it 
has  recently  been. 

**  The  act  of  Parliament  1667>  while  it  gave  to  the  clergy  a  right 
to  the  thirds  of  all  the  benefices  in  the  kingdom,  deckred  the  tithes 
to  be  their  proper  patrimony. 

""  No  grant  was  made  to  a  titular  without  the  obligation  of  a 
maintenance  to  the  minister.  And  when  bishops  were  again  esta- 
blished, the  same  obligation  was  imposed  upon  them.  Thus  a  pro- 
Tision  to  the  parochial  clergy  was  inherent  in  the  right  to  tithes. 

^*  While  the  maintenance  of  the  minister  was  thus  an  indefinite 
burden  imposed  upon  the  grantor  of  tithes  in  Scotland,  it  must  have 
been  anomalous  indeed^  and  unlike  to  any  thing  known  of  a  similar 
nature  in  this  country,  if  there  was  no  court  in  Scotland  that  would 
hare  enforced  this  obligation,  though  this  was  argued  at  the  bar. 

**  Then  came  the  act  of  Parliament  of  161 7»  by  which  certain 
commissioners  were  empowered  to  assign  a  perpetual  local  stipend 
to  the  minister.  This  stipend  was  no  doubt  meant  to  be  incapable 
of  increase ;  and,  for  this  construction*  theie  is  both  the  express  and 
the  implied  authority  of  the  act.  There  is  something  in  the  act 
which  appears  to  show  the  meaning  of  the  word  perpetual ;  for  when 
it  speaks  of  a  stipend  to  be  fixed  by  the  commissioners,  it  calls  it  a 
peipetual  local  stipend ;  but  when  it  speaks  of  the  minimum  of  500 
merks,  or  five  chalders  of  grain,  it  calls  this  a  local  stipend,  dropping 
the  word  ^  perpetual.' 

**  In  the  act  of  1621,  the  enactments  are  the  same  as  in  that  of 
1617 ;  and  I  think  it  must  be  agreed,  that,  at  this  period,  nothing 
could  have  given  fitfther  relief  to  the  deigy  but  an  act  of  the  Legis- 
lature. 

**  Next  came  the  act  of  Parliament  1633,  which  is  to  be  construed 
along  with  the  decrees  arbitral  of  Charles  I.,  which  had  been  pro- 
nounced before  this  time.  The  general  view  of  these  was,  that  these 
should  be  a  stipend  for  the  ministers,  that  the  heritor  was  to  be  em- 
powered to  buy  his  tithes  at  nine  years'  pucchase ;  and  that,  atter 
this,  the  heritor  was  to  be  entitled  to  the  tithes  in  full  property,  and 
the  minister  confined  to  his  stipend.  It  was  a  good  deal  discussed 
at  the  bar,  if  nine  years'  purchase  was  a  fair  and  adequate  price  or 
not.  I  do  not  enter  into  this  at  present ;  the  law  writers,  however, 
state  this  as  a  low  price. 


CASES  ON  APPEAL  PROM  SCOTLAND.  217 

"  This  bargain  was  carried  into  effect  by  an  act  of  Pariiament.  If       igos. 

>t  was  the  understanding  of  those  who  were  parties  to  the  decrees    

arbitral,  that  a  stipend  could  never  be  augmented  upon  after  the      babl  op 
tithes  were  purchased,  how  is  the  act  of  Parliament  in  1633  to  be      ^^^^» 
accounted  for?    Though  the  f<Mrmer  acts  of  1617  and  1621  stated    macqubbn, 
that  perpetoal  local  stipends  were  to  be  fixed  for  the  ministers,  free         &c. 
from  all  claim  of  farther  augmentation^  it  is  to  be  obsenred  that  the 
act  1633  does  not  direct  the  commissioners  to  fix  a  perpetualy  bat  a 
comstant  and  local  stipend.     I  do  not  think  there  is  much  in  this ; 
but  learned  men  have  argued  upon  it. 

"  This  act  of  Parliament  also  gives  the  minimum  ;  and  it  contains 
no  danse,  that  purchasers  of  tithes  should  in  all  future  times  be  free. 
If  SQch  had  been  meant,  the  prudence  of  the  Scottish  landholders 
would  no  doubt  have  obtained  the  creation  of  a  simibr  clause  to  this 
effect,  as  was  c(mtained  in  the  acts  of  1617  and  1621. 

*'  After  this  there  was  a  great  number  of  commissions ;  and  I 
hare  mistaken  the  effect  of  them  very  much,  if  power  was  not 
granted  by  them  to  augment  stipends  which  had  been  modified 
under  former  commissions.  This  was  a  Parliamentary  declaration, 
that  the  titheholder  was  to  be  subject  to  fisurther  augmentations. 

'^  From  what  passed  as  to  parochial  tithes  in  1690,  it  seems 
to  be  impossible  to  contend  that,  of  these,  there  should  be  no  aug- 
mentations and  re-augmentations.  The  act  concerning  them  was  a 
sort  of  parliamentary  commission,  that  might  have  granted  augmen- 
tations at  the  time,  and  in  future,  as  circumstances  might  require. 

**  Then,  at  the  Union,  came  the  act  of  1707*  Instead  of  a  tem- 
porary commission,  as  the  former  ones  had  been,  this  constituted  the 
Court  of  Session  as  a  perpetual  Ck>mmi8sion  of  Teinds,  with  power  to 
grant  augmentations  of  ministers'  stipends,  &c. 

**  Lord  Thurlow  was  undoubtedly  of  opinion  that  a  power  of  re- 
augmentation  was  within  the  power  of  the  Court.  If  the  question 
had  occurred  before  his  Lordship  in  this  House,  soon  after  the  act 
1707  was  passed,  I  think,  if  I  had  been  counsel  for  the  landlords,  I 
might  have  raised  doubts  in  his  Lordship's  mind.  But  now,  in 
1806,  as  I  view  the  proceedings  that  have  since  taken  place,  I  con- 
ceive that,  on  judicial  principles,  it  is  impossible  to  agree  with  the 
motion  of  the  noble  Baron.  But  I  find  it  also  impossible  to  agree 
with  the  terms  of  the  interlocutor  as  it  now  stands. 

^  In  the  Kirkden  case,  it  was  stated  by  the  appellants  that  there 
was  a  sort  of  Rule  of  Court,  upon  which  the  second  augmentation 
had  been  refiised.  The  opinion  given  thereon  was  as  I  have  stated 
it  to  be,  but  the  opinion  was  not  embodied  in  the  judgment.  The 
judgment  was  upon  that  principle  that  I  think  you  would  act  on 
now,  if  matters  had  been  as  they  were  then. 

*^  That  judgment  appears  to  direct  the  Court  to  look  to  and  see 
what  was  contained  in  the  act  1707*  that  the  Bule  of  Court  was  no- 
thing ;  but  that  it  was  necessary  to  consider  and  declare  the  law,  as 
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1^08.        it  was  contained  in  the  act  of  Parliament     I  do  not  think,  there- 
■  fore,  that  the  judgment  in  the  Kirkden  case  went  far  in  the  way  of 

KABL  OP      precedent. 

^*r!^^  "  ^®  decision  of  the  Honse  in  the  Buhseqnent  Tingwall  case,  sp- 

HACQUEBN,  pcaTS  to  haTo  gone  a  great  deal  farther.    The  interlocutors,  in  the 

^^'        general  point  of  law,  were  rerersed;   Lord  Thnrlow  thooght  the 

judgment  therein  wrong,  and  sent  it  back  to  be  considered  in  the 

special  circumstances,  (which  I  do  not  well  understand),  and  to  see 

if  the  clergyman  had  not  right  to  the  ipsa  corpora  of  the  tithes. 

*^  But  eyen  supposing  both  these  judgments  had  proceeded  on  the 
general  question,  I  should  hare  been  sorry  that  the  decision,  in  the 
present  case,  had  rested  upon  these.  I  consider,  howerer,  that  the 
series  of  decisions  giTen,  since  the  act  of  1707  was  passed,  are  suffi- 
cient to  support  the  principle  of  the  present  judgment 

'*  While  I  must,  therefore,  o£Eer  my  negatiye  to  the  motion  of 
the  noble  Baron,  I  must  still  moTe  for  an  alteration  of  the  interlo- 
cutor, conceiTing  that  it  expressed  a  good  deal  more  than  is  neces- 
sary to  sustain  it ;  and  that,  if  it  was  affirmed  as  it  stood,  a  record  ^ 
would  be  framed  which  I  doubt  if  there  be  grounds  to  support" 
Here  his  Lordship  concluded  with  his  motion. 

Ordered  and  adjudged,  that  the  interlocutor  complained  of 
in  the  said  appeal  be  varied  as  follows: — After  the 
words  (find  that),  the  following  words  be  inserted 
(it  is  within  the  legal  powers  of) ;  and  that  after  tbe 
words  (this  Court),  the  following  words  be  left  out 
(having  been  established  by  an  act  in  the  year  1707  as 
a  permanent  court  of  commission,  in  place  of  the  for- 
mer temporary  commissions,  for  the  purpose,  inter 
alia^  of  modifying  and  augmenting  tbe  stipends  of  pa- 
rochial ministers  out  of  the  teinds,  it  is  the  duty  of  tbo 
Court,  and  within  its  powers,  as  recognized  by  the 
House  of  Lords,  in  two  decided  cases,  in  the  yeant  1784 
and  1789,  and  by  the  uniform  practice  of  the  Court, 
acquiesced  in  by  all  parties  in  a  great  variety  of  instan- 
ces, ever  since  the  last  mentioned  period);  and  that 
after  the  words  (to  receive)  the  word  (such)  be  left 
out ;  and  after  the  word  (applications)  the  following 
words  be  inserted,  (for  modifying  and  augmenting  the 
stipends  of  parochial  ministers  out  of  the  teinds) ;  and 
that  after  the  words  (former  augmentation),  the  follow- 
ing words  be  left  out  (since  the  institution  of  tbe 
Court ;  and,  therefore,  that  the  present  case  must  be 
allowed  to  proceed  as  usual) ;  and  that  the  words 
(made  since  the  year  1707).  be  inserted.  And  it  i^ 
hereby  ordered  and  adjudged.  That  with  these  raria- 
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tions  the  said  interlocutor  be,  and  the  same  is  hereby  ihos. 

affirmed.    And  it  is  further  ordered,  That  the  cause  be  » 

remitted  back  to  the  said  Lords  of  Session  to  proceed  '^arl  of 
as  IS  just.  f,. 

For  the  Appellant,  Wm.  Adam,  Henry  Erakine,  Ad,  Gillies,      ^^*"^- 

Geo.  Cranstoun,  F.  Homer. 
For  the  Respondent,  David  Boyle^  John  Connell. 

NoTB.— This  and  other  cases  led  to  the  act  48  Geo.  III.  c.  138, 
hj  which  the  law  on  the  enhject  of  augmentations  is  now  regu- 
lated. 


The  Earl  of  Wbmtss,  Appellant ; 

Albxander  Carre,  Esq.,     .         .  Reftpondent. 

House  of  Lords,  24th  May  1808. 

Bill — ^Patmbmt — ^AcamsscBMCB. — Giicamstaoces  in  which  it  was 
held,  that  a  bill  granted  by  a  party  for  £500,  and  which  bore,  by 
relatiye  letter,  to  be  granted  in  order  to  be  discounted  for  his  ac- 
commodation, was  not  due  as  a  debt  against  that  party,  it  appear- 
ing that  he  had  expended  the  £500  in  serving  the  appellant's  po- 
litical interests,  and  those  of  his  family,  this  being  supported  by 
acquiescence,  no  claim  having  been  made  upon  the  bill  for  six 
years  after  it  fell  due,  and  after  the  death  of  that  party. 

The  respondent's  brother  possessing  great  political  in- 
fluence in  the  burgh  of  Jedburgh,  &c.,  had  exerted  it  on 
several  occasions  in  securing  the  election  of  the  appellant 
and  his  famOy  for  the  burghs  of  Uaddington,  Jedburgh, 
&c.  That  influence  had  been  influential  in  securing  the 
return  of  Lord  Eicho  his  son  in  1780.  In  consequence  of 
serving  the  appellant's  family  in  their  political  interests,  ho 
had  involved  himself  in  pecuniary  embarrassments. 

fie  died  in  1798,  and,  in  consequence  of  these  embarrass- 
ments, the  respondent  had  to  serve  heir  cum  beneficio  in- 
ventarii  to  his  brother  in  1799.  Soon  thereafter  the 
appellant  brought  the  present  action  against  the  respondent, 
concluding  for  payment  of  the  sum  of  £500,  said  to  have 
been  advanced  by  him  to  the  late  Mr.  Carre  fifteen  years 
before,  conform  to  bill  dated  31st  Jan.  1784,  drawn  by  Mr. 
Carre  on  the  appellant,  accepted  by  him,  and  discounted  at 
the  banking  house  of  Sir  William  Forbes  and  Co.  in  Edin- 
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1808.  burgb»  by  James  Stormonth,  writer  in  Edinburgh,  the  ap- 

'—  pellant's  political  agent.    Applicable  to  this  bill,  there  wa« 

VrnvY^^  the  following  letter  granted  by  Mr.  J.  Carre : 

r. 
t'ARBK.  "  Sir,  Edinburgh,  Slat  Jan.  1784. 

"  As  you  hare,  of  this  date,  accepted  a  bill 
"  drawn  by  me  upon  you  for  £500  Sterling,  payable  six 
"  months  after  date,  withmU  any  value,  being  for  the  pur- 
**  pose  of  discounting  for  my  own  aocommodation.  There- 
"  fore  I  hereby  engage  to  take  up  said  bill  when  due,  and 
'*  deliver  it  to  you,  to  cancel  your  subscription  therefrom,  and 
"  to  free  and  relieve  yon  of  all  consequences  thereof. — I  am, 
"  Sir,  Tours,  J.  Carrb." 

From  various  circumstances,  in  particular,  from  the  form 
of  the  bill,  in  which  the  appellant  appeared  as  debtor,  and 
from  the  fact  that  there  existed  no  other  than  a  political 
connection  between  them,  and  also  from  the  application  of 
the  proceeds  of  the  discount  of  this  bill, — ^the  inference  was, 
that  the  transaction  had  been  gone  into  to  forward  the  po- 
litical views  of  the  appellant  Andthisconclnsionwasstrength- 
ened  by  the  circumstance  of  no  judicial  claim  having  been 
made  against  Mr.  Carre  till  nearly  six  years  after  the  date 
of  the  bill ;  while,  four  years  after  its  date,  he  had  written 
the  late  Mr.  Carre  the  following  letter,  which  is  quite  incon- 
sistent with  the  supposition  that  such  debt  was  due. 

"  Dear  Sir,  Retreat,  8th  Sept.  1780. 

**  I  have  just  now  an  express  from  Mr.  Stormontb, 
"  along  with  which  he  sends  me  your  letter  of  the  4th  to 
"  him,  /  here  enclose  you  £200,  which  you  will  please  em- 
"  phy  where  you  think  it  proper  for  our  interest «  and  as 
*'  you  have,  in  so  uncommonly  and  friendly  a  manner,  taken 
•*  us  by  the  hand  in  our  business  in  your  part  of  the  oosn- 
"  try,  may  I  hope  you  will  still  continue  to  give  us  yonr 
"  advice  and  support  in  this  affair.  /  want  words  to  express 
"  the  obligations  we  are  under  to  you. — I  have  the  honour  to 
"  be,  dear  Sir,  your  much  obliged,  and  most  humble  servant, 

Francis  Chartbris.*' 

The  whole  money,  for  securing  the  son's  election,  came 
through  the  Earl.  Mr.  Cbarteris  was  curtailed  in  his  in- 
come,  and  had  little  or  nothing  to  give,  and  had  frequently 
written  Mr.  Carre,  as  was  shown  by  letters  produced^  ex- 
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pressbg  his  regret  at  not  being  able  to  send  him  money, 
having  none  of  his  own. 

It  was  in  these  circumstances,  and  in  the  beginning  of  the 
year  1784,  when  it  was  necessary  to  support  the  interest  of 
appellant's  famOy,  that  the  sum  of  £500  was  raised  by  the 
bill  above  mentioned,  in  order  to  supply  some  urgent  de- 
mands of  the  town  council  of  Jedburgh,  and  defray  some 
law  proceedings  attendant  on  the  election  matters. 

A  letter  before  this  bill  was  concocted,  and  a  letter  after 
it  was  cashed,  demonstrated  that  it  was  to  serve  the  political 
purposes  of  the  Earl's  son.  On  5th  February  1784,  after  its 
date.  Lord  Elcho  writes  from  London,  stating,  '<  It  is  so  fav 
"  lucky,  as,  from  a  letter  I  got  from  Mr.  Stormonth  last 
''  night,  I  find  you  are  more  at  your  ease  than  you  was 
"  when  you  wrote  to  me ;  whatever  my  father  and  Mr. 
**  Stormonth  approve  of  as  a  proper  plan  to  be  pursued,  will 
"  be  agreeable  to  me." 

It  was  also  proved  that  Mr.  Carre  sent  £300  of  this  sum 
to  the  treasurer  of  the  town  council  of  Jedburgh,  to  be  dis- 
tributed to  the  several  trades,  and  that  £153.  lis.  9^d.  was 
paid  to  a  writer  in  Jedburgh  for  political  expenses — the 
balance  went  to  discharge  other  disbursements.  When  a 
demand  too  was  made  for  the  bill,  he  wrote  the  Earl,  stat- 
ing these  facts,  and,  in  answer,  received  a  letter  from  Mr. 
Anderson,  written  on  4th  February  1791,  by  the  instructions 
of  the  appellant,  admitting  that  the  money  had  been  ex- 
pended in  serving  his  political  interests,  and  holding  out 
a  promise  that,  if  Lord  Elcho  did  not  pay,  that  he  would 
not  allow  him  to  be  the  sufferer.  Accordingly,  the  re- 
spondent lodged  defences  setting  forth  these  facts. 

The  Lords,  after  several  interlocutors,  varying  in  the  judg- 
ment come  to,  finally  sustained  the  defences,  and  assoilzied 
the  defender,  and  found  the  appellant  liable  in  expenses. 

Against  these  interlocutors  the  present  appeal  was 
brought  to  the  House  of  Lords. 

Pleaded  by  the  Appellant. — The  obligation  which  the 
late  Mr.  Carre  came  under,  by  his  letter  above  quoted,  in 
regard  to  this  bill,  to  retire  it  when  it  fell  due,  is  perfectly 
dear ;  and  there  is  no  evidence  whatever  of  any  private  un- 
derstanding inconsistent  with,  or  contradictory  to,  the  terms 
of  that  obligation.  On  the  contrary,  the  whole  evidence 
{Moves  the  reverse.  When  the  bill  falls  due,  it  is  allowed 
to  lie  over  at  his  request.  At  a  distance  of  four  years  he 
pledges  himself  to  the  bankers  that  he  would  soon  discharge 
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1808.  the  bill  in  whole  or  in  part.  And  when,  finally,  it  was  paid 
-—  by  the  appellant,  and  demand  made  upon  him  for  payment, 
BABL  OF  hia  language  is  not  that  of  a  person  who  had  any  ground  in 
^  ^.  law  or  equity  to  resist  the  demand,  or  who  had  a  pretence 
CARRE,  for  saying  that  the  appellant  was  even  in  honour  bound  to 
abstain.  He  pleads  his  services,  and  throws  himself  entire- 
ly on  the  appellant^s  generosity,  alleging  that  he  had  spent 
the  money  in  supporting  Lord  Elcho's  interest  in  Jedburgh. 
But,  supposing  this  latter  explanation  to  be  proved,  which 
it  is  not,  he  has  produced  no  authority  from  the  appellant 
for  the  expenditure.  And  the  whole  correspondence  and 
circumstances  are  confirouitory  of  the  debt,  supported  by 
the  bill  and  relative  letter.  Nor  is  it  any  answer  to  this  to 
objecti  that  the  letter,  or  obligatory  writing,  is  improbativo 
and  ineffectual,  not  being  written  by,  or  holograph  of  Mr. 
Carre,  and  no  witnesses  having  testified  his  signature ;  be- 
cause it  is  obvious  that  such  objection  is  elided  by  the  fact, 
that  it  is  a  document  to  which  law  gives  the  general  name 
of  res  mercatofia.  And  even  if  the  document  were  not  of  a 
privileged  nature,  still  this  objection  would  be  completely 
done  away  both  rei  mterventu  and  by  homologation. 

Pleaded  for  the  Respondent. — The  appellant,  from  the 
beginning,  was  aware  that  the  £600  raised  by  the  bill  was 
not  really  intended  for  Mr.  Carre's  individual  and  private 
accommodation,  but  to  be  applied  for  political  purposes  in 
the  burgh  of  Jedburgh,  in  which  the  appellant  and  his  son 
were  jointly  engaged  ;  and  that  the  missive  granted  by  Mr. 
Carre  was  merely  intended  as  a  means  of  calling  him  to 
account  for  the  expenditure  of  the  money,  which  the  appel- 
lant has  acknowledged  he  was  convinced  had  been  expended 
by  Mr.  Carre  in  supporting  the  interest  of  Lord  Elcho, 
which  is  identified  with  his  own.  In  the  letter  written  by  Mr. 
Anderson,  4th  Feb.  1791,  by  the  desire  of,  and  afterwards 
homologated  by  the  appellant,  he  enters  into  an  express 
obligation,  in  case  Lord  £lcho  should,  on  application  to  him, 
refuse  to  do  Mr.  Carre  justice,  to  relieve  him  ot  the  debt. 
Application  was  made  to  Lord  Elcho  by  Mr.  Stormonth, 
and  his  Lordship  refused  to  do  Mr.  Carre  justice,  not  be- 
cause he  was  unwilling,  but  because  he  was  unable.  The 
condition  under  which  the  appellant  came  under  the  obli- 
gation to  relieve  Mr.  Carre  being  fulfilled,  the  appellant  is 
now  bound  to  implement  the  obligation. 

After  hearing  counsel. 
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Tbb  Lobd  Ghamcellob  Eldon  said| 
«*M7Loid8» 

'*  It  may  be  proper  to  mention  why  we  have  paused  so  long  to 
gire  jadgment  in  this  case.  There  were  two  contradictory  judg- 
ments in  the  Coort  below.  The  Court  at  one  time  were  of  opinion 
that  the  action  could  be  sustained ;  and,  finally,  that  it  could  not; 
and,  in  the  course  of  procedure,  individual  judges  changed  their 
opinions. 

**  The  canse  was  ably  argued  at  your  Lordships'  bar ;  and  we  were 
exceed  to  some  risk  of  trying  the  question  more  by  an  individua] 
than  by  our  judicial  feelings.  The  whole  matter  at  issue  was  only 
£500 ;  and,  if  we  affirmed  the  decision,  we  must  either  giye  costs, 
or  see  a  reason  why  they  were  not  to  be  giyen. 

"  The  action  arose  in  consequence  of  the  following  transaction : — 
In  1784  there  was  occasion  to  borrow  £500,  to  be  applied  to  elec- 
tion purposes  at  Jedburgh.  A  bill  of  exchauge  for  this  sum  was 
drawn  by  Mr.  Carre  upon  the  Earl  of  Wemyss,  which  he  accepted, 
and  Mr.  Carre  then  signed  an  acknowledgment,  of  the  following 
terms.    (Here  his  Lordship  read  the  nusdre  of  Slst  Jan.  1784). 

*'  It  was  argued,  and,  I  think,  on  sound  principles,  that  if  it  con- 
sisted with  the  knowledge  of  the  Earl  of  Wemyss  that  the  money 
was  to  be  applied  for  election  purposes  for  himself  or  his  family,  no 
action  would  lie  on  this  matter  against  Mr.  Carre. 

*^  Kom  the  best  consideration  I  can  give  to  all  the  transactions, 
as  appearing  from  the  correspondence^  it  appears  to  me  that  there  is 
a  oonsideFable  degree  of  evidence,  if  not  satis&etory  evidence,  that 
the  money  was  immediately  applied  to  such  election  purposes.  The 
meaning  of  the  counter  argument  appears  also  to  have  been,  that 
the  money  was  to  be  repaid,  if  recovered  out  of  some  funds  expected 
to  be  effectual  in  Jedburgh. 

**  The  only  question  was,  if  this  source  of  payment  iailed»  whether 
the  money  was  to  be  paid  from  the  private  funds  of  Mr.  Carre  2  The 
natural  course,  in  this  view  of  the  matter,  would  have  been,  that  a 
demand  should  have  been  made  on  Mr.  Carre  for  repayment  when 
the  bill  became  due,  and  was  taken  up  by  the  Earl  of  Wemyss. 

*'  But,  in  point  of  fact,  nothing  appears  to  have  been  said  of  this 
demand  from  1784  down  to  1790.  At  this  period  an  assignment 
was  taken  in  the  name  of  a  third  person,  and  an  action  brought  a- 
gainst  Mr.  Carre. 

''  The  question  comes  to  be,  if,  on  the  acquiescence  from  1784, 
and  the  evidence  furnished  by  the  letter  of  Mr.  Anderson,  Lord 
Wemyss'  agent,  it  is  or  is  not  to  be  presumed  that  his  Lotdship 
knew  that  the  money  was  applied  for  these  election  purposes  ? 

'*  I  have  had  considerable  doubts  as  to  this,  but  I  incline  to  think 
that  his  Lordship  was  aware  of  this*  I  therefore  cannot  advise  your 
Lordships  to  reverse  the  judgment;  but,  on  account  ol  the  varying 
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judgmente  in  the  Conrt  below,  and  the  difficulty  of  the  case  itself,  I 
cannot  adrise  yoor  Lordships  to  giTe  costs." 

On  his  Lordship's  motion  the  jadgment  was  affirmed. 

It  was,  therefore, 

Ordered  and  adjudged  that  the  appeal  be  dismiased,  and 

that  the  intorlocators  complained  of  be,  and  the  same 

are  hereby  affirmed. 

For  the  Appellant,    Wnu   Adam,    Thos.    Thomson,   F. 

Homer. 

For  the  Respondent,  A.  Colquhoun,  Sir  Sam.  RamiUy. 


NoTB« — Unreported  in  the  Court  of  Session. 


Archibald,  Dure  of  Hamilton  &  Brandon,    Appellant; 
Rev.  John  Scott,  Minister  of  the  Parish  of)    TUmn(miwt 
Avondale,        .....) 

House  of  Lords,  30th  May  1808. 

AUGMBNTATION  OF  STIPEND — JURISDICHON  OF  GoUBT  OF  TeINDS. 

Held  that  the  minister  was  entitled  to  a  second  augmentation  of 
stipend ;  and  the  Court,  as  a  Commission  of  Teinds,  had  power  to 
grant  such. 

This  case  inyolves  precisely  the  same  questiou  of  law 
raised  and  decided  in  the  Prestonkirk  case,  p.  210. 

The  facts  here  were»  That  the  respondent  obtained  a  de- 
cree of  augmentation  of  his  stipend  in  July  1786)  whereby 
the  stipend,  computing  meal  and  barloy,  at  the  increase  but 
still  moderate  rate,  of  £1  per  boll,  was  brought  up  to 
£151. 

In  1804  he  brought  a  second  process  of  augmentation. 
Whereupon  the  appellant  stated  the  same  objections  to  the 
want  of  power  in  the  Court,  as  a  Commission  of  Teinds,  to 
grant  such  augmentation,  precisely  as  argued  in  the  Pres- 
tonkirk case. 
Feb.  26, 1806.  The  Court  pronounced  this  decree  :  "  Having  advised 
"  the  scheme  of  the  rental,  and  prepared  state,  and  being  sa- 
"  tisfied  therewith,  and  with  the  haill  steps  of  procedure  in 
*'  this  process,  well  and  ripely  advised,  they  modify,  decern, 
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"  and  ordain  tho  constant  stipend  and  provision  of  the  kirk  of       1808. 
"  Ayondale,  to  have  been,  for  the  crop  and  year  of  God 


"  1803  yearly,  since  syne  and  in  time  coming,  six  chalders   hamTltow 

"  meal,  four  chalders  of  barley,  payable  in  money,  accord-         «. 

**  ing  to  the  highest  fiar  prices  of  the  county,  and  £50  ster-      scott. 

"UDg  money  for  stipend,  with  £8.  6s.  8d.  money  foresaid, 

'*  including  therein  £5  sterling  mortified  by  Anne,  Duchess 

"  of  Hamilton,  for  furnishing  the  communion  elements ;  and 

"  decern  and  ordain  the  same  to  be  yearly  paid  to  the  pur- 

"  Baer,and  his  successors  in  office,  ministers  serving  the  cure 

''  of  the  said  kirk  and  parish,  by  the  titulars  and  tacksmen 

"  of  the  teinds,  heritors  and  possessors  of  the  lands  and 

"  others,  intromitters  with  the  rents  and  teinds  of  the  said 

"  parish,"  &c.    By  this  decree  the  total  stipend  was  made 

to  amount  to  £258  per  annum,  exclusive  of  manse  and 

glebe. 

Besides,  pending  these  proceedings,  a  locality  of  the  sti- 
pend was  going  on  ever  since  1787»  in  which,  of  this  date,  Feb.  ^,1805. 
the  minister  obtained  an  interim  decree. 

The  appellant  brought  a  suspension  of  the  above  decree 
of  augmentation,  which,  after  full  consideration,  the  Court 
refused.  July  2,  1806. 

Against  this  interlocutor  the  present  appeal  was  brought. 
While  a  cross  appeal  was  also  brought  by  the  respondent 
against  the  rule  of  augmentation  allowed  by  the  Court  in 
the  second  decree  of  augmentation. 

After  hearing  counsel  deliver  the  same  argument  as  in  the 
Prestonkirk  case, 

It  was  ordered  and  adjudged  that  the  appeal  be  dismiss- 
ed, and  that  the  interlocutors  complained  of  be,  and  tho 
same  are  hereby  affirmed. 

For  Appellant,  A.  Colquhoun^  Wm,  Adam. 

For  Respondent,  Wm.  Alexander^  Sir  Sam.  Romilly. 

NoTB.— Unreported  in  the  Court  of  Session. 
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[Fac.  Coll.  vol.  xiv.  p.  90.] 


V.         Wm.  Forbes  of  Callender,  Esq.,  andRoBBRT) 
HONYiiiN,&c.     FoRBBS  of  Castleton,  .        .        ^Appellants; 

Sir  Wm.  Honyman  of  Armadale,  Bart.,  one  ^ 
.of  the  Senators  of  the  College  of  Justice^  ( 
Sir  John  Dalrymplb  Hay,  Bart.,  &o.,  >Re8p(mdetit$. 
Trustees  appointed   by  John,  Earl    of' 
Galloway,        .        .  .        . 

House  of  Lords,  31st  May  1808. 

Trust — Sale — ^Titlb — ^Trustees — Quorum — Sine  qua  won.— E»- 
tateswere  bought  by  theappellant,  which  belonged  to  the  Earl  of  Gal- 
loway, and  were  sold  by  his  trustees.  In  the  Earl's  trust-deed,  he 
conveyed  his  estates  to  certain  trustees  named,  including  his  Oounten 
as  one,  *  or  such  of  them  as  should  accept,'  proTidiflg  ^t  a  majo- 
rity should  be  a  quorum,  and  that  the  Countess  should  be '  one  of 
'  the  quorum  and  sine  qua  non*  Four  out  of  nine  trustees  only  ac- 
cepted, and  the  Countess  was  one  who  did  not  aooept.  The  pur- 
chaser therefore  objected  to  the  disposition  grated  by  these  tna- 
tees ;  alleging  that,  as  the  sine  qua  non  had  not  accepted,  the  trust 
was  gone.  Held  the  disposition  as  so  granted  good  and  un- 
exceptionable, it  being  granted  by  all  those  who  had  accepted,  and 
the  Countess  and  her  son  having  signed  the  disposition  as  oon- 
senters. 

Lands,  consisting  of  several  baronies,  belonging  to  the  Earl 
of  Galloway,  were  sold  in  lots  by  public  auction.  The  arti- 
cles of  roup  bore :  ''  That  the  trustees  should  be  bound 
<'  and  obliged  to  grant  and  subscribe  formal  and  valid  dis- 
''  positions  of  the  foresaid  lands  and  others,  in  favour  of  the 
"  pursuers,  and  their  heirs  and  assignees." 

The  appellant,  William  Forbes,  purchased  seyeral  lots^'at 
the  price  of  £22,320,  for  which  he,  and  the  other  appellant 
as  his  surety,  granted  their  bond,  in  terms  of  the  articles  of 
roup,  to  pay  the  price,  one  half  at  Martinmas,  and  the  other 
half  at  Whitsunday  1808,  to  bear  interest  at  five  per  cent ; 
but  under  condition  of  receiving  an  unchallengeable  title. 

A  day  after  the  sale,  and  in  order  to  get  quit  of  the  obli- 
gation to  pay  interest  on  the  price  at  five  per  cent.,  he  of- 
fered immediate  payment,  on  receiving  a  valid  disposition. 
But,  on  investigating  the  title,  it  occurred  to  the  appellants 
that  the  disposition  offered  was  not  valid. 

The  whole  estate,  including  that  sold,  was  left  under 


CASES  ON  APPEAL  FROM  SCOTLAND.    327 

troBt,  to  trustees  specially  named  in  the  trust  deed»  of      1808. 
whom  there  were  ten  names,  including  therein  the  Countess    — — • 
of  Galloway,  his  widow.   The  acceptors  or  acceptor,  survi-  'o^^^'  *<5* 
Tors  or  sunrivor,  were  empowered  to  act.    Power  was  also  hoiithak,  &c. 
given  to  assume  others ;  and  the  deed  further  declared  the 
"  majority  of  said  accepting  trustees  shall  be  a  quorum  ;" 
**  fTwndiikg  cUwafS  that  the  said  Anne^  Countess  of  Oallo- 
"  tipay,  my  beloved  wife^  shall  be  one  of  the  said  quorum  and 
**  sine  qua  non." 

Of  the  ten  trustees,  one  predeceased  the  Earl,  and  of  the 
remaining  nine,  only  four  accepted  the  office.  The  Coun- 
tess of  Galloway  was  among  the  number  of  those  who  did 
not  accept.  Without  this  sine  qua  non^  it  was  maintained 
the  trusteed'  powers  were  at  an  end.  But  the  disposition 
tendered  to  the  purchaser  was  signed  by  those  four  trustees, 
and  also  by  the  Countess  dowager  of  Galloway,  and  her 
son,  the  present  Earl,  as  eonsenters  merely.  Yet  the  appel- 
lants, apprehending  the  title  as  defective,  brought  a  bill  of 
suspension,  stating  the  case,  which  was  followed  by  answers 
and  replies.  Lord  Hermand  reported  the  case  to  the  whole 
Court,  which  instructed  him  finally  to  refuse  the  bill.  And,  Dec.  12,1807. 
on  reclaiming  petition,  the  Court  adhered.*  Feb.  3,  1808. 

*  Opinions  of  the  Judges  : — 

LoBD  President  Campbell  said : — *'  Upon  a  very  striot  and 
literal  construction,  there  is  room  fbr  doubt  here ;  but  I  am  dear  that 
the  Earl,  in  making  this  trust,  did  not  trust  to  her  alone.  The  case 
of  natural  death  is  specially  mentioned  as  the  case  chiefly  in  yiew,  but, 
suppose  she  was  civilly  deadquoad  this  deed,  by  marrying  another  bus- 
bimd,  or  by  fbrfeitore,  non-acceptance,  &Cm  what  then  ?  In  my  opi- 
nion, there  should  be  evidence  that  Lady  Oalloway  refuses  to  accept. 
The  title  must  either  be  in  the  accepting  trustees,  or  the  trust  has 
fidlen ;  and  it  is  in  the  present  Earl  of  Galloway,  who  'm  heir  of  line, 
hdr  male,  heir  of  tailzie  and  provision  to  his  father ;  and  both 
tities  are  founded  on.  The  lands  in  question  are  not  tailzied,  but, 
<m  the  contrary,  are  allowed  to  be  sold.  I  therefore  think  the  in- 
terlocntor  dearly  right  The  case  of  Lord  Dmmmore,  &c.  v. 
Somerrail,  reported  by  Lord  Ealkerran,  24th  Feb.  1743,  ('  Tutor 
and  Curator,'  No.  vi.)  I  think  decisive. 

'^  The  Court  were  of  opinion,  that  if  the  Countess  Dowager  had 
accepted,  her  consent  as  a  sine  qua  non  would  have  been  necessary 
to  validate  all  the  proceedings  under  the  trust  deeds ;  but,  by  the 
terms  and  conception  of  the  deed,  it  did  not  appear  to  have  been 
the  intention  of  the  grenter  that  her  non-acceptance  should  dissolve 
the  trust ;  and  even  if  it  had,  the  title  would  then  have  been  in  the 
present  Earl,  who  concurs  in  the  sale." — Fac  Coll. 
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1808.  Against  these    interlocatora    the   present   appeal  was 

brought  to  the  House  of  Lords. 

POBBB8,    c.       Pleaded  for  the  Appellants. — As  the  said  trust-deed  pro- 

BONTMAKy  &c.  Yides  that  the  said  Anne,  Countess  of  Galloway,  shall  be  a 

sine  qua  nan  in  the  quorum  of  trustees  appointed  to  act«  on 

her  refusal  to  accept,  the  whole  machinery  of  the  trust  fell 

and  became  ineffectual.    The  existence  and  constitution  of 

the  trust  is  made  thus  to  depend  absolutely  on  the  circnm- 

stance  of  the  Countess  of  Galloway  accepting,  but  she  having 

declined  as  a  trusteei  and  it  not  being  declared,  that  if  tho 

Countess  should  not  accept  of  the  trust,  a  majority  of  the 

remaining  trustees  should  be  authorized  to  carry  it  into 

execution,  the  whole  trust  falls  to  the  ground.     If  it  had 

been  so  declared,  then  the  four  acting  trustees  might  bafe 

been  entitled  to  make  an  effectual  sale  of  the  property; 

but  the  very  reverse  of  this  is  said  :  for  there  is  a  preeiae 

unambiguous  declaration  that  the  Countess  dowager  should 

always  bo  one  of  the  quorum,  and  sine  qiut  non;  or,  in 

other  words,  that  there  could  be  no  legal  quorum  without 

Erk.  B.  2,  tit.  her.    Mr.  Erskine,  in  his  Institutes,  in  speaking  of  tutors. 

7,  §  80.  g^yg  ijjjj^^  ««  non-acceptance  or  death,  or  supervening  inca- 

"  pacity  of  a  tutor  or  curator  sine  qua  non,  hath  necessarily 

"  the  same  effect,  for  without  a  sine  qua  non  no  act  of  ad- 

"  ministration  is  valid,  which  rule  holds  in  the  nomination 

"  of  tutors  by  a  father,  in  which   he  has  fixed  a  certain 

"  number  for  a  quorum,  though  there  should  be  as  many 

"  tutors  left  alive,  after  the  supervening  incapacity  of  the 

"  sine  qjia  nan  as  constituted  a  quorum." 

Pleaded  for  the  Respondents. — The  conveyance  being  to 
the  persons  therein  named,  or  such  of  them  as  shall  accept, 
no  right  can  vest  but  in  those  who  do  accept.  Therefore, 
as  to  those  who  did  not  accept,  their  interest  is  precisely  the 
same  as  if  their  names  were  not  in  the  deed.  The  Countess 
of  Galloway  was  one  of  those  who  did  not  accept,  therefore 
her  interest  ceased,  and,  along  with  her  non-acceptance, 
fell  also  the  condition  of  her  being  one  of  the  quorum,  and 
a  sine  qua  nan  of  that  quorum  of  accepting  trustees.  Of 
course,  if  she  did  not  accept,  she  coidd  not  be  of  the  qno- 
rum,  far  less  a  sine  qua  nan  of  that  quorum.  But  the  con- 
sequence of  her  non-acceptance  did  not  make  the  trust  deed 
to  fall  otherwise.  It  remained  good  to  those  remaining 
trustees  who  accepted ;  and  the  obvious  meaning  of  the 
deed  was,  that  the  Countess  should  be  a  sine  qua  nan  if  she 
accepted  of  the  trust.    Besides,  the  consent  of  the  Countess 
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ftod  of  her  son,  the  present  Earl,  ought  to  remove  all  poasi-  1808. 

ble  objections.  -_«... 

After  hearing  counsel,  it  was  smith,  &c. 

Ordered  and  adjudged  that  the  appeal  be  dismissed,  and  illan,  &c. 
that  the  interlocutors  be,  and  the  same  are  hereby 
affirmed,  with  £50  costs. 

For  Appellants,  Wm.  Alexander^  Ad.  Gillies. 

For  Respondents,  Ar.  Colquhouny  Sir  Sam.  Romilly. 


Jambs  Smith,  Merchant  in  Leith,  and  Albx.^ 

M'Gaul,  Alex.  Stbwart,  and  Wiluam>  Appellants; 

M'Nbil,  Merchants  in  Glasgow,  ) 

Albxamoer  Allan,  Merchant  in  Glasgow,  i 

Andrbw   Tbmpleton,  Merchant    there,>  Respondents. 

Trustee  on  his  Sequestrated  Estate,        ) 

House  of  Lords,  21st  June  1808. 

bnaaAifCB — Concealment — Submission— Pbbsonalib  Excbftio. 
—In  the  insQiance  of  a  ship  and  caigo,  the  underwriten  re- 
fiued  to  pay,  on  the  ground  of  concealment  of  dscmnstances. 
Held,  that  the  drcamstances  were  not  such  in  their  nature  as  to 
affect  the  Talidity  of  the  policy,  and  not- such  as  they  were  bound 
to  communicate. 

The  ship  Bellona,  a  letter  of  marque,  belonging  to  the  re- 
spondent, and  commanded  by  Captain  M'Gruer,  cut  out  of 
the  Bay  of  Campeachy,  in  the  Gulf  of  Mexico,  a  Spanish 
ship  laden  with  logwood.  The  ship  papers  were  not  on 
board  at  the  time  of  capture,  so  that  there  were  no  legal 
means  of  ascertaining  her  name. 

Upon  the  following  letters  of  advice  from  the  captain,  an 
insurance  was  effected  by  the  respondents.  On  the  19th 
NoYember  1798,  they  received  a  letter,  dated  18th  Sept. 
preceding,  from  Captain  M'Gruer,  and  which  enclosed  copy 
of  one  sent  by  him  previously,  dated  10th  September,  as 
follows : — 

<'  Ship  Bellona,  Charleston,  10th  Sept.  1798. 

"  Alexander  Allan,  Esq. 
"  Dear  Sir, 
'*  I  did  myself  the  pleasure  of  writing  to  you  26th  ult., 
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1808.       "  to  which  refer ;  a  copy  of  which  I  now  enclose^  and  (since, 

-  **  the  ship's  repairs  have  gone  on  very  slowly.    This  place 

SMITH,  &c  tt  jg  f^p  „Q  despatch  in  the  shipping  line,  as  I  expected. 

ALLAN,  &c.  *'  When  I  wrote  you  laett  I  expected  to  be  clear  by  this 

'*  time,  and  now  am  much  afraid  will  not  be  able  to  sail  be- 

"  fore  the  20th  instant. 

*'  I  have  now  made  np  my  mind  fxdly  to  send  the  Spanish 
"  prize  ship  home  to  you,  as  am  fully  convinced  her  cargo 
'*  will  sell  much  better  in  Glasgow  than  in  Kingston,  being 
<'  the  best  logwood,  as  the  price  current  will  appear.  The 
'*  quantity  on  board,  as  I  can  find  by  the  Spanish  captain, 
''  is  225  tons,  but  250  to  260  tons.  And  the  ship  I  expect 
''  will  sell,  say  for  £1000,  and  tanned  leather  to  the  amount 
'*  of  £200  sterling  more  or  less.  From  this  statement  yon 
"  will  be  able  to  make  insurance  upon  the  ship  and  cargo,  as 
"  you  will  think  best.  I  have  called  her  the  Kingston,  as  no 
''  papers  were  found  on  board  when  cut  out  of  Campeachy. 
*'  She  is  a  stout  able  ship,  about  four  years  old,  mounting 
''  two  four  pounders^  and  shows  six  carriage  guns,  and  sails 
"  as  well  as  the  common  run  of  merchant  ships.  I  shall  see 
**  her  properly  fitted  for  the  intended  passage,  that  nothing 
"  will  be  wanted,  and  intend  to  see  her  clear  off  this  coast, 
"  say  100  leagues.  I  will  give  the  command  of  her  to  Mr. 
"  Alexander  Thomson,  my  present  chief  officer,  who  is  well 
'*  known  in  Greenock.  I  have  agreed  to  pay  him  £100  for 
"  carrying  the  ship  home,  which  you  will  please  attend  to, 
<^  as  Mr.  Thomson  is  to  give  his  full  attendance  to  the  said 
"  ship  till  disposed  of,  which  you  will  get  done  as  soon  as 
'*  possible,  as  there  must  be  a  form  of  sale  for  the  benefit  of 
''  the  capturers ;  and  you  may  look  for  the  Kingston  about 
"  the  10th  Nov.  or  earlier.'' 

The  letter  in  which  the  above  duplicate  was  enclosed  was 
in  the  following  terms  : 

"  Ship  Bellona,  Charleston,  18th  Sept.  1798. 

"  Dear  Sir, 

**  Enclosed  is  a  copy  of  my  letter  to  you,  dated  10th 
"  instant.  I  have  little  tnore  to  add  at  present,  but  mil 
"  unrite  you  more  fully  in  a  few  days,  how  soon  it  is  in  my 
**  power  to  collect  all  the  ship's  accounts  in,  which  expect 
*'  will  be  the  21st  inst.  I  embrace  this  opportunity  by  a 
''  vessel  bound  to  Falmouth.'* 

His  next  letter  announced  that  he  had  drawn  bills  for 
£1645.  178.  8d.  Sterling,  in  favour  of  Messrs.  Canty,  Henry 
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and  Co.,  on  accoimt  of  their  adTances  for  the  ships  Bellona       ^BOS. 

and  Kingston.  And,  of  same  date,  Messrs.  Canty,  Henry,  and    7" 

Co.  wrote  the  respondents : — •*  We  have  now  the  pleasure  ^"""^'^ 

"  to  advise  that  the  Bellona  and  her  prize  are  both  ready  allan,  &c. 

"  for  sea.    It  has  been  a  matter  of  great  regret  with  ns  that  ^^*-  ^»  ^^^^' 

*'  they  have  been  so  long  delayed ;  but  the  circumstances  in 

*'  which  they  were  placed,  by  the  desertion  of  most  of  their 

"  crew»  made  it  unavoidable ;  and  the  length  of  time  taken 

"  up  and  wasted  in  the  numerous  suits  instituted  against  the 

"  ships  and  captain  is  inconceivable."    Aitd,  of  this  date,  Oct.  4,  1798. 

the  captain  wrote :  **  Dear  Sir,  I  have  now,  at  three  differ- 

'*  ent  times  before  this  date,  wrote  you  fully  of  my  intention 

*'  in  sending  the  ship  Kingston  to  you  to  Glasgow,  which 

"  now  is  the  case ;  and  if,  unfortunately,  all  my  former  let- 

"  ters  do  not  arrive  safe,  upon  receipt  of  this  please  get  in- 

"surance   made  upon  the  above  ship  Kingston  and  her 

"  cargo,  being  Campeachy  logwood,  say  225  to  260  tons,  ' 

"  and  tanned  leather,  say  £200  worth.     I  forward  this,  by 

**  way  of  New  York ;  have  not  copied  these  few  lines.    The 

"  Kingston  is  staunch  and  strong,  well  fitted,  and  manned 

"  completely,  and  shows  six  carriage  guns,  but  only  two  of 

"  which  is  metal.    Waiting  for  a  wind  to  carry  both  ships 

"  over  the  bar,  and  the  pilot  on  board — I  remain,"  &c. 

Of  this  date,  Messrs.  Canty,  Henry,  and  Co.  wrote: — "  We  Oct.  5,  1798. 
"  have  now  the  satisfaction  to  advise  that  both  she  and  the 
*'  Bellona  passed  our  bar  yesterday." 

The  vessels  sailed  accordingly — the  Bellona  accompasied 
the  Kingston  for  six  days,  till  11th  October,  when,  judging 
her  safe  from  capture,  she  made  for  Jamaica,  and  left  the 
Kingston  to  pursue  her  voyage  to  the  Clyde.  The  Kingston, 
however,  was  never  again  heard  of;  and  it  was  supposed 
that  she  had  foundered  at  sea,  and  that  all  on  board  had 
perished. 

Meantime,  on  the  receipt  of  the  abovo  letters,  an  insurance 
was  effected  with  the  appellants  for  £700 ';  and  with  other 
offices  to  the  extent  of  £5500  on  the  ship  and  cargo.  The 
Talue  of  ship  and  cargo  was  £11,000.  All  the  offices  paid 
the  amount  insured  except  the  appellants ;  and  action  was 
brought  against  them  for  payment,  the  appellants  resisting, 
on  the  ground,  that  what  they  considered  a  material  circum- 
stance, namely,  that  part  of  Captain  M'Gruer's  letter  which 
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1808.       stated  his  expectations  when  it  was  likely  the  vessel  would 
arrive  in  the  Clyde  (10th  Nov.)  was  concealed.    But,  before 


SMITH,  &c.  g^ti^n  ^^3  raised,  a  reference  had  been  made  of  the  matter 
ALLAN,  &c.  to  Messrs.  Denniston  and  Finlayson,  who  gave  it  as  their 
opinion,  after  investigation,  that  they  saw  no  ground  for 
imputing  undue  concealment  to  Mr.  Allan,  and  the  whole 
underwriters,  who  subscribed  this  reference  with  the  appel- 
lants, acquiesced,  with  the  exception  of  the  appellants. 

Oct.  2,  1802.  Action  was  then  brought  before  the  Admiralty  Court,  and 
the  Judge  Admiral  found : — ^*  It  admitted  and  proven  that 
"  the  letter  10th  Sept.  1798,  or  at  least  that  part  of  it 
"  which  related  to  the  time  when  the  ship  in  question  might 
**  be  expected  in  Clyde,  was  communicated  to  the  referees, 
"  Messrs.  Denniston  and  Finlayson,  before  they  signed  the 
'*  agreement  of  lOth  Oct.  1799  ;  Find  it  admitted  that  the 
"  letter  of  reference  to  Messrs.  Denniston  and  Finlayson 
^'  was  duly  signed  by  or  for  the  defenders,  Messrs.  James 
*'  Smith,  Charles  Freebairn,  Robert  M^Caul,  and  Alexander 
^'  Stewart ;  Find  that,  in  consequence  of  this  reference, 
^'  these  four  defenders  were  barred  personali  exceptione 
^^  from  founding  on  the  circumstance  of  alleged  conceal- 
"  ment ;  further,  find  that  the  insured  was  not  bound  to 
^^  communicate  the  information  alleged  to  have  been  vrith- 
"  held,  and  that  the  alleged  concealment  was  not  of  such  a 
'*  nature  as  to  affect  the  validity  of  the  policy ;  repelled  the 
^^  other  defences ;  Find  the  defenders  liable  each  respect- 
**'  ively  for  the  sums  concluded  for." 

\n  action  of  reduction  was  brought  of  this  decree. 

June  25,1803.  The  Lords  sustained  the  defences,  repelled  the  reasons 
of  reduction,  except  as  to  giving  expenses,  the  defences  on 
that  point  being  sustained.     And,  on  reclaiming  petition. 

Dee.  16,1803.  the  Court  adhered. 

Against  these  interlocutors  the  present  appeal  was 
brought. 

Pleaded  for  the  Appellants. — 1.  The  reference  to  Messrs. 
Denniston  and  Finlayson  did  not  bar  the  present  action, 
because  that  transaction  was,  in  its  nature,  neither  a  refer- 
rence,  in  the  proper  sense  of  that  term,  nor  a  submission. 
It  was  nothing  more  than  a  request  to  these  gentlemen  to 
investigate  the  transaction.  But  even  if  it  were  a  submis- 
sion, it  could  not  bind  Mr.  AUfin,  as  it  is  not  mutually  bind- 
ing, nor  meant  to  be  so.     It  is  not  an  award.    It  is  a  mere 
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note  issued  indicatiDg  an  opinion,  which  the  appellants       1808. 
boand  themselves  in  no  shape  to  adhere  to.    2.  There  was    — 
concealment  of  the  time  when  it  was  expressed  the  ship    '"'^^* 
would  arrive.     A  date  was  given  for  her  probable  arrival,  allan,  &c. 
when  all  who  know  the  usual  time  occupied  in  such  a  toj- 
age  must  have  taken  the  ship  to  be  a  missing  ship ;  and, 
therefore,  it  was  a  material  circumstance,  which  being  con- 
cealed, annuUed  the  policy. 

Pleaded  far  the  BesponderUe. — 1.  The  appellants  are 
barred  persanali  exceptume  by  the  reference  made  to  Messrs. 
Denniston  and  Finlayson,  which  they  signed,  from  insisting 
in  the  present  action.  2.  The  duty  of  the  insured  is  only  to 
disclose  material  facts,  known  and  stated  to  him,  which  may 
affect  the  risk.  He  is  not  bound  to  reveal  mere  conjectures, 
expectations,  and  hopes  of  the  captain.  And  all  that  the 
appellants  complain  of  here  as  being  concealed,  is  the  hope 
or  expectation  of  the  captain  that  the  vessel  would  arrive  in 
Clyde  on  10th  November.  But,  as  Lord  Mansfield  decided 
in  Barber  v.  Fletcher,  (Doug.  Rep.  vol.  i.  p.  305),  <*  It  wasDoup^.  Rep. 
**  only  an  expectation,  and  the  underwriters  did  not  inquire  ^^^''*  P*^'^* 
*'  into  the  ground  of  the  expectation."  The  fullest  explan- 
ation has  been  afforded,  not  only  to  show  how  erroneous 
this  expectation  was,  but  also  to  satisfy  that  no  undue  con- 
cealment existed. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  as  follows  :  find,  That  it  is  imma- 
terial to  consider,  in  this  case,  whether  the  defenders 
were  barred  personali  exeeptione  from  founding  on  the 
alleged  concealment ;  and  that,  without  regard  to  that 
consideration,  the  judgment  of  the  Court  of  Session 
ought  to  be  affirmed :  And  it  is  therefore  ordered  and 
adjudged.  That  the  said  appeal  be  dismissed,  and  that 
the  interlocutors^  complained  of  be,  and  the  same  are 
hereby  affirmed  vrith  £50  of  costs. 

For  Appellants,  Samuel  MarehaU^  M.  Nolany  Geo,  Jos. 

BelL 
For  Respondents,  J,  A.  Park,  John  Greenshtelds. 


NoTB. — Unreported  in  the  Court  of  Session. 
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1808.       Datio  Baldbbstone,  now  of   ATontonn,' 
eldest  Son  and    heir  of  the  deceased 


'') 


&0.       '     Alexander  BalderBtone,Esq.,  and  Georgb^  Appellants ; 
V-  Napier,  Solicitor  in  Edinburgh,  his  Fac-. 

HAMILTON.  X         /  ^  ^       • 

tot  weo  tutorxs^        .... 
Wm.  Hamilton,  Esq.  of  Westport,  Eespandent. 

House  of  Lords,  27th  Jane  1808. 

Feu — ^Lease — ^Clause. — Circumstances  in  which,  by  the  terms  and 
nature  of  a  lease  of  land  for  38  years,  declaring  *  that  whaterer 
<  house  or  houses  the  said  tenant  shall  build  on  said  lands  or  gar- 

*  dens  made,  they  are  to  pay  twenty-shillings  per  acre  of  yeaiiy 
'  feu-duty»  the  same  to  commence  at  the  expiration  of  the  tack, 

*  and  to  have  a  right  of  feu  accordingbf/  was  to  be  held  as  a  feuiog 
lease,  entitling  the  tenant  not  only  to  build  houses  and  gardens, 
but  also  to  giant  feus  of  the  laud  for  these  poiposes. 

May  9,  1766.  The  appellant's  father,  of  ibis  date«  let  in  lease  to  John 
Craig,  at  that  time  proprietor  of  a  bleachfield  in  the  vicinity, 
certain  lands,  consisting  of  about  twenty  acres,  belonging  to 
him,  for  the  period  of  thirty-eight  years,  at  the  rent  of  X6 
Sterling  for  the  first  year,  and  £10  Sterling  for  each  of 
the  succeeding  years.  The  tack  was  conceived  in  these 
terms,  to  John  Craig,  '*  his  heirs,  executors,  or  assignees, 
"  all  and  haill  that  part  and  portion  of  land  called  Justin- 
"  haugh,  and  the  houses  therein,  and  that  as  the  same  is 
"  particularly  possessed  by  Alexander  Inglis,  tenant  in  Lin- 
«  Uthgow  Bridge,  together  with  that  part  and  portion  of 
'*  said  lands  bounded  by  Sir  William  Hamilton's  lands,  and 
''  Bobert  Mochrie's  possession,  gardener  in  Linlithgow,  upon 
"  the  east ;  the  King's  highway,  and  part  of  the  said  Alex- 
"  ander  Inglis'  possession  upon  the  south ;  the  road  leading 
"  from  Borrowstounness  to  Bathgate  on  the  west;  and  Alex- 
«  ander  Gray's  possession,  tenant  in  said  Justinhaugh,  on  the 
'*  north  parts ;  and  that  as  the  same  is  presently  possessed  by 
<*  the  said  David  Balderstone,  all  lying  within  the  parish  and 
**  sheriffdom  of  Linlithgow."  In  this  tack  there  is  the  fol- 
lowing clause,  ^'  And  whatever  bouse  or  houses  the  said 
"  tenant  aforesaid  shall  build  on  said  lands,  or  gardens 
'*  make  thereon,  they  are  to  pay  for  whatever  ground  the 
<*  same  shall  take  up,  to  their  said  master  or  his  foresaids,  at 
"  the  rate  of  20b.  money  foresaid  per  acre,  of  yearly  feu- 
"  duty,  and  the  same  to  commence  at  the  expiration  of  the 
«  "  tack,  and  to  have  a  right  of  feu  accordingly ;  and  the  said 
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"  tenant  and  foresaids,  daring  the  period  of  this  lease,  are       1^08. 

*•  to  have  the  use  and  privilege  of  the  springs  from  said    

"Alexander  Gray's  possession  to  Linlithgow  Bleachfield.""^^^™7^*'"' 

An  obligation  was  said  to  have  been  obtained  thereafter         v. 

from  the  appellant^s  father,  explanatory  of  the  above  tack, 

in  the  following  terms ;  bat  the  original  was  never  prodaced, 

"  That  in  and  by  the  said  tack,  and  commanings  there- 

"  anent,  it  was  really  intended,  at  the  expiration  thereof,  and 

**  apon  the  said  John  Craig's  falfilling  the  obhgations  there- 

*'  by  incambent  upon  him,  the  said  David  Balderstone  and  his 

"  foresaids  shoald  be  bound  to  grant,  subscribe,  and  deliver 

"  to  him  and  his  foresaids,  a  valid,  formal,  and  sufficient 

"  feu  right  to  such  part  of  the  subjects  thereby  let,  upon 

"  which  he  or  they  should  build  a  house  or  houses,  or  make 

"  into  gardeps,  to  be  holden  of  and  under  the  said  David 

*'  Balderstone,  and  his  heirs  and  successors,  in  fen  farm,  for 

"  payment  of  20s.  sterlmg  of  feu-duty  for  each  acre  thereof, 

"  and  the  said  feu«right  to  commence  at  the  expiration  of 

''  the  said  tack ;  and  that  the  said  John  Craig  was  desirous 

"  of  being  more  fully  secured  thereanent,  which  the  said 

"  David  Balderstone  was  willing  to  do ;  therefore  the  said 

"  David  Balderstone  thereby  bound  and  obliged  himself,  his 

"  heire  or  asngnees,  duly  and  validly  to  infeft  the  said  John 

"  Craig,  or  his  heirs  and  assignees,  in  all  and  whole,  &c.  the 

"  lands  and  others  contained  in  the  said  lease ;  and  that  in 

"  security  to  the  said  John  Craig  and  his  foresaids,  that,  at  or 

"  before  the  term  of  Martinmas  1803,  when  the  aforesaid  tack 

"  expires  in  part,  and  upon  the  said  John  Craig  and  his  fore* 

"  saids,  their  having  fuUUed  the  obligations  incumbent  upon 

"  him  by  the  said  tack,  the  said  David  Balderstone  and  his 

'*  foresaids  shall  grant,  subscribe,  and  deliver  tothesaid  John 

'*  Craig,  or  bis  foresaids,  a  valid,formal,andsuffici6ntfen*right 

"  of  such  part  of  the  lands  above  mentioned,  upon  which  the 

**  said  John  Craig,  or  his  foresaids^  have  built  a  house  or 

"  houses,  or  shall  have  made  into  gardens,  in  terms  of  the 

'^  foresaid  tack,  with  the  use  and  privilege  of  the  springs, 

"  and  the  run  of  the  springs  from  the  said  Alexander  Gray's 

*'  possession  to  Linlithgow  Bleachfield,  to  be  holden  of  and 

''  under  the  said  David  Balderstone,  and  his  foresaids,  in 

"  feu-farm  fee  and  heritage  for  ever,  for  payment  of  20s. 

"  sterling,  at  two  terms  in  the  year,  Whitsunday  and  Mar- 

'*  tinmas,  for  each  acre  of  the  lands  upon  which  the  said 

"  John  Craig,  or  his  foresaids,  have  built  a  house  or  houses, 

**  or  shall  have  made  into  gardens  as  aforesaid^  and  doubling 


236  CASES  ON  APPEAL  FROM  SCOTLAND. 

1808.       ''  the  said  feu-duty  at  the  entry  of  every  heir,  as  use  is,  and 
which  feu^right  shall  also  contain  a  clause  of  absolute 


BALDERSTONE, «  warraudico  and  other  usual  clauses."    In  virtue  of  a  pre- 
V. '        cept  of  sasine  contained  in  this  obligation,  Craig  was  infeft, 
Dec  "17  neV  *°^  ^^^^  infeftment  recorded. 

Dec!  24] '    John  Craig  thereafter  became  bankrupt;  and  the  lease, 

together  with  his  other  property,  having  been  exposed  to 
public  sale,  was  bought  by  the  respondent  in  1783. 

Neither  John  Craig  nor  his  creditors  ever  built  any  houses, 
or  made  any  gardens  upon  these  lands,  nor  did  the  re- 
spondent attempt  to  do  so  for  fifteen  years,  until  within 
four  years  of  the  expiry  of  the  lease«  when  he  began  to 
grant  fen-charters  for  building  to  a  variety  of  persons,  as  if 
he  had  been  already  the  absolute  proprietor,  and  thereafter 
to  lay  down  whole  fields  in  the  temporary  form  of  gardens, 
for  the  express  purpose  of  demanding  a  perpetual  feu-right 
to  them  at  the  end  of  the  lease,  for  the  rent  of  20s.  each 
acre. 

On  this  being  attempted,  the  appellant  brought  a  suspen- 
sion and  interdict,  and  also  declarator,  to  have  the  matter 
of  right  settled  in  Court  Interdict  was  granted  ad  interim^ 
and  the  bill  passed  to  try  the  question ;  and,  after  the  sus- 
pension and  interdict  was  conjoined  with  the  declarator, 
Jan.  14, 1801.  Lord  Glenlee,  Ordinary,  pronounced  an  interlocutor  unfa- 
vourable for  the  respondent's  claim,  which  was  reclaimed 
against  by  him  to  the  Court. 

It  was  contended  for  the  appellant,  that  the  clause  in  the 
lease  was  only  meant  to  secure  to  the  tenant  a  perpetual 
right  to  such  houses  and  gardens  as  he  might  have  lawful 
and  necessary  occasion  for,  in  the  ordinary  course  of  his 
business,  during  the  currency  of  the  lease ;  but  that  it  was 
grossly  fraudulent  and  illegal  to  make  it  a  cover  for  obtain- 
ing such  a  right  to  the  whole  property,  by  pretending  to 
lay  it  down  in  the  form  of  a  vast  garden,  for  the  formation 
of  which,  in  such  a  situation,  there  was  no  imaginable  or 
assignable  inducement.  For  the  respondent,  it  was  main- 
tained. That  the  lease  was  nothing  more  but  a  right  of  feu. 
That  a  right  of  feu,  in  the  law  of  Scotland,  was  just  a  lease 
in  perpetuity.  The  ground  let  is  in  the  neighbourhood  of 
Linlithgow,  a  large  and  extending  town ;  and,  in  getting  the 
lease  in  question,  John  Craig  had  a  building  speculation  in 
view.  He  was  entitled  to  avail  himself  of  the  clause  in  the 
lease  in  any  way  that  might  be  most  for  his  advantage,  and 
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therefore  he  admitted  distinctly  that  his  object  in  the  opera-       isos. 
tioDB  complained  of,  was  to  entitle  himself  to  demand  a  feu- 


right  to  the  whole  ground  in  his  possession,  and  maintained  ^^^^^b'^^*'"' 
that  the  lease  enabled  him  to  do  this,  if,  in  point  of  fact,  it         ^ 
should  be  occupied  with  houses  and  gardens  at  the  ezpira-   Hamilton. 
tion  of  the  lease. 

Of  this  date,  the  Lords  pronounced  this  interlocutor: — Janell,i80l. 
**  Alter  the  interlocutor  reclaimed  against,  remove  the  in- 
"  terdict  in  the  suspension,  and  find  the  letters  orderly  pro- 
"  ceeded ;  and,  in  the  declarator,  assoilzie  the  charger  from 
*'  the  conclusions  thereof,  and  decern."  On  reclaiming  pe- 
tition the  Court  adhered.  June  80,  I80l 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords. 

Pleaded  by  the  AppeUanU. — The  obligation  upon  which 
the  respondent  founds,  was  never  produced  nor  put  in  evi- 
dence. And,  for  ought  that  appears,  it  might  be  defective 
in  legal  form,  or  otherwise  void  in  law.  But  even  suppos- 
ing it  an  existing  valid  deed,  the  words  of  the  obligation  are 
limited  to  houses  then  built,  and  are  further  controlled  by 
the  clause  in  the  lease,  by  which  he  is  to  have  a  feu-right 
only  *'  of  such  part  of  the  lands  above  mentioned,  upon 
"  which  the  said  John  Craig,  or  his  foresaids,  have  built  a 
"  house  or  houses,  or  shall  have  made  into  gardens,  in  terms 
'*  of  the  foresMd  tack.*'  And,  therefore,  the  clause  was 
never  intended  to  confer  a  right  to  seize  upon  the  whole 
property,  to  the  great  detriment  of  the  landlord,  and  with- 
out any  possibility  of  profit  on  his  part.  In  construing,  be- 
sides, the  writing,  the  principle  of  a  fair  construction  must 
obtain,  such  as  will  sustain  the  obligation  on  the  one  hand, 
and  include  nothing  which  it  does  not  expressly  include  on 
the  other.  In  the  first  place,  then,  the  clause  only  says  that 
the  tenant  shall  have  a  feu-right  to  such  parts  of  the  land  as 
he  may  build  on  or  make  into  gardens ;  but  his  claim  is  for 
A  rig/U  of  the  whole.  2.  The  clause  says  merely,  that  the 
tenant  shall  have  a  feu»right  to  such  houses  and  gardens  as 
the  said  tenant  himself  shall  build  or  form  on  the  grounds. 
The  respondent,  however,  has  not  built  a  single  house,  nor 
laid  down  a  single  garden  on  the  property ;  but  he  has 
taken  upon  him  to  grant  feu-charters  to  a  variety  of  persons, 
by  whom  some  houses  and  gardens  have  been  constructed. 
These  acts  are  beyond  his  power,  and  the  charters  null  and 
void. 
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1808.  Pkadedfor  the  Respondent — ^The  obligation  in  question, 

though  it  has  not  been  produoed,  ha«  been  put  on  record. 


^^'•'*^'®''*»Sasine  has  followed  upon  it,  and  that  sasine  appears  in  the 
«.*  register  of  sasines.  Both  the  words  of  the  tack  and  the 
HAMILTON,  obligation  are  unlimited  in  their  terms,  to  the  extent  of  the 
lands  conveyed.  And  from  these  it  clearly  appears  that  it  was 
the  distinct  understanding  of  the  parties  at  the  time,  and  from 
the  express  words  used,  that  John  Craig,  and  his  heirs  and 
assignees,  should  be  entitled  to  a  feu  from  the  landlord,  of 
the  whole  of  sneh  parts  of  the  lands  let  on  lease  as,  at  the  ter- 
mination thereof,  should  be  built  upon,  or  couTerted  into  gar- 
dens. The  appellant,  Mr.  Balderstone,  argues  that  the  clause 
should  receive  a  strict  interpretation,  because  it  was  in  all 
respects  an  unfayourable,  and  therefore  an  inequitable  bar* 
gain  for  the  landlord ;  but  such  an  argument  cannot  for 
a  moment  be  listened  to,  if,  in  point  of  fact,  such  has  been  the 
nature  of  the  bargain  between  the  parties.  He  further  argues, 
that  it  was  only  such  house  or  houses  as  the  tenant  should 
himself  build  for  his  own  purposes,  or  the  purposes  of  his 
bleachfield.  But  how  the  turning  of  this  ground  into  houses 
and  gardens  could  aid  the  purposes  of  his  bleachfield  is  not  ao 
easily  apparent ;  or  how  a  feu-right  should  be  bargained 
for  in  reference  to  the  same.  Such  theories  are  quite  nn* 
tenable,  and  only  disclose  the  groundlessness  of  this  action. 
For  the  rights  conferred  by  the  tack  and  relative  obligation 
are  dear  and  express,  and  therefore  the  respondent  cannet 
be  restrained  in  the  exercise  of  the  right  now  vested  in 
him. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  complained 
of  be,  and  the  same  are  hereby  affirmed. 

For  Appellants,   Sir  Sam.  Romilly,  F.  Jeffrey,   Henry 

Brougham. 
For  Respondent,  Henry  Erskine.  John  Oonnel,  Francis 

Horner. 

NoTB. — ^Unreported  in  the  Court  of  Session. 


1808. 
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Wm .  RicHAN,  Esq.  of  RapnesB,  •  Appellant ; 

Thomas  Traill,  Esq.,  and  Ottiers,  TnwteeB)     Beepondents.     ^^^^ 
of  the  deceased  Jambs  Stbwart,  )  ^'  . 

TBAILL,  &C. 

House  of  Lords,  1st  Jolj  1808. 

SuocBsnoN — PsoFiNainTr — Sbrticb — Parolb — ^Habit  and  Rb- 
FDTB^ — Cuconntaiices  in  which  it  was  held  thai  the  appellant  had 
fiuled  to  estabfijBh  his  claim  to  saooeed  as  heir  of  his  deceased 
oousin,  his  profnnqmty  appearing  to  be  through  his  modier,  though 
he  all^i^ed^  but  fiuled  to  pfore^  that  it  was  traced  up  through  her, 
until  it  met  in  descent  from  one  common  ancestor  in  the  male 
line.  In  the  House  of  Lords,  remitted  fax  eonsidenitiony  with 
special  directions. . 

The  following  case  arises  out  of  the  appellant  claiming 
an  estate,  as  heir  of  the  deceased  James  Stewart,  in  the  fol- 
lowing drcnmstances : — ^The  deceased  James  Stewart,  ha- 
ving left  no  issue,  William  Riohan  was  habit  and  repute  his 
heir.  The  deceased  had  himself  acknowledged  this  to  all 
and  sundry.  And  although  this  connection  was  through  the 
appellant's  mother,  Mrs.  Jean  Stewart,  jet  it  was  traced  up 
until  the  deceased  and  he  met  in  descent  from  one  common 
ancestor.  His  mother  was  daughter  of  Robert  Stewart  of 
Eday,  son  of  Captain  Stewart  of  Eday,  who  was  the  son  of 
Sir  James  Stewart  of  TuUos,  third  son  of  Robert  Stewart, 
first  Earl  of  Orkney,  the  common  ancestor  o(  both.  In  con- 
sequence of  the  deceased's  blindness,  and  when  his  sister 
died,  the  appellant  had  been  sent  for  to  carry  her  head  to 
the  graTO ;  and,  by  the  respondents,  he  was  appointed  to  do 
this  last  office  to  the  deceased  himself. 

In  these  circumstances,  he,  immediately  after  the  death, 
procured  himself  served  heir  to  the  deceased — ^his  claim  set- 
ting forth,  ^*  that  I  am  nearest  and  Ia?rfnl  heir  in  general  to 
"  the  said  James  Stewart,  my  cousin."  He  was  serred  heir 
accordingly  by  the  verdict  of  a  jury. 

But  it  then  appeared  that  the  respondents  had  obtained 
from  the  deceased,  a  short  time  before  his  death,  a  trust-deed, 
conyeying  his  whole  property,  amounting  to  £6000,  for  pious 
uses,  and  were  actually  in  possession.  This  trust-deed  having 
beenhurriedly  executed,  wanted  the  necessary  clauses  for  vest- 
ing  the  property,  and  they  were  in  thecourse  of  applying  to  the 
Barons  of  Exchequer  for  a  gift  of  ufttmu^  /uxres,  when  the  ap- 
pellant brought  the  present  action  of  reduction  to  set  aside 
the  trust-deed  ;  which  was  met  on  the  respondents'  part  by  a 
reduetion  of  the  appellant's  service,  which  being  remitted  ob 
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1808.        cantingentiam  of  the  other.  Lord  Meadowbaok  then  ordered 

• the  defender  (appellant),  in  the  redaction  at  the  instance  of 

RicHAN      |.j^^  trnstees,  **  to  give  in  a  condescendence  of  the  facts  he 
TRAILL,  &c.  '"  held  himself  in  aoondition  to  provein  supportof  his  service/' 

Junel5, 1797.  Regularly  vested  with  the  character  and  status  of  heir,  by 
the  verdict  of  a  jury,  in  his  service,  he  at  first  thought  it  un- 
necessary to  adduce  any  further  evidence,  the  legal  pre- 
sumption being  (as  he  maintained)  in  his  favour,  until  the 
contrary  was  proved  by  some  party  having  a  better  title. 
But  afterwards  a  condescendence  was  given  in. 

Mar.  10, 1798.  Lord  Meadowbank  pronounced  this  interlocutor :  "  Finds 
'*  that  the  two  separate  claims  of  propinquity  condescended 
'*  on  by  William  Richan,  in  support  of  his  service  challenged, 
"infer,  though  proved,  only  relationship  to  the  defunct, 
"  which  in  that  by  Jean  Richan,  the  grandmother  of  the  de- 
"  fender,  never  affords  by  thelaw  of  Scotlandanyright  of  soc- 
'*  cession  whatever,  and  in  that  by  Margaret  Richan  (by  mis- 
"  take  for  Stewart),  only  affords  it  when  a  service  to  her  des- 
"  cendants  would  carry  the  succession,  which,  in  the  present 
"  case,  wouldbe  totally  nugatory :  Finds,  Thatin  order  to  snp- 
"  port  theservice,  it  was  necessary  to  condescend  on  and  prove 
"  a  precise  line  of  propinquity,  instructing  an  heritable  jttf 
*'  sanguinis  in  the  person  of  the  defender ;  and  as  his  attempt 
"  so  to  do  appears  to  have  failed,  therefore  reduces  the 
"  said  service,  without  prejudice  to  the  defender's  taking  the 
*'  depositions  to  lie  in  retentis," 

A  mistake  appearing  in  this  interlocutor,  he  petitioned, 
stating  that  it  was  not  through  his  grandmother,  nor  through 
Jean  Richan  that  he  claimed  relationship,  but  through  his 
mother,  Mrs.  Jean  Stewart,  descended  from  the  same  family 
of  Stewarts  with  the  deceased  himself;  and  craved  to  be 
allowed  a  proof  accordingly.    A  proof  was  allowed.     Upon 

NoY.12, 1801.  which  the  Lord  Ordinary  pronounced  this  interlocutor: — 
**  Being  of  opinion,  according  to  the  finding  of  the  inter- 
*'  locutor  of  10th  March  1798,  that  a  particular  degree  of 
"  propinquity  must  be  made  out  to  entitle  a  claimant  to  be 
*'  served  heir  to  a  defunct;  and  being  also  of  opinion,  that 
*'  if  the  defendant  (appellant)  had  any  expectations  of 
**  further  proof  by  writing,  or  any  ground  of  complaint  against 
"  witnesses  not  answering  properly  questions  put  to  them 
*'  as  havers,  application  for  remedy  should  have  been  made 
<*  to  the  Lord  Ordinary  or  the  Court  during  the  long  and 
"  repeated  indulgence  he  has  enjoyed ;  and^  at  any  rate,  be- 
"  fore  the  circumduction  of  the  16th  January  last  was  ac- 
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"  quiescod  in  and  allowed  to  become  final ;  and  that,  in  like       1808. 

"  manner,  he  should  have  applied  for  anthority  to  open  the 

*' depositions  in  retentis  before  quoting  or  founding  on 

"  them.     Finds,  That  the  defendant  has  still  failed  to  make  tbailL|,&c. 

"  out  anj  precise  degree  of  propinquity  betwixt  him  and 

"  the  deceased,  to  entitle  him  to  be  served  heir  to  the  dc* 

"  funct  by  the  law  of  Scotland ;  and  that,  therefore,  his  ser- 

"  vice  was  originally  irregular  and  void,  and  adheres  to  the 

"  said  interlocutor.     Repels  the  objections  to  the  pursuers^ 

**  (respondents')  title  to  pursue  the  reduction,  in  respect 

"  their  title  is  stia  natura^  probative  and  prior  to  the  ser- 

"vice."* 

On  reclaiming  petition,  the  Court  at  first  altered  this  in* 
terlocutor ;  but  afterwards  sustained  the  reasons  of  reduc- 
tion of  the  service,  in  respect  the  proof  did  not  support  the 
condescendence  of  his  pedigree.  On  further  petition,  the 
Ckmrt  adhered.  ^^'  28, 1803, 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords. 

Pleaded/or  the  Appellant. — This  is  not  a  competition  of 
brieves,  the  appellant  being  regularly  possessed  of  the  cha- 
racter and  status  of  heir  by  his  service,  the  question  is  not, 
Whether  he  shall  be  vested  with,  but  whether  he  shall  be 
divested  of  that  legal  character  by  the  respondents,  who 
cannot  show  that  they  have  a  better  title  as  heirs,  who  do  not 
prove  that  the  defender  is  not  the  heir,  and  do  not  say  that 
any  other  is  a  nearer  heir,  and  therefore  have  no  title  to  chal- 
lenge that  vested  right.  A  service  affords  evidence  that 
there  was  consanguinity,  or  inheritable  relationship  between 
the  appellant  and  the  deceased  ;  and  the  retour  bears  the 
appellant  to  be  legitimi^  propinquior  hceres  Jacobi  Stewart 

*  Note  by  Lord  Oidinaiy. — *<  The  Ordinary  cannot  find  evidence 
that  the  Stewarts  in  How  were  the  Stewarts  of  How,  and  descended 
either  of  Colonel  John  Stewart,  or  his  brother  Captain  Robert  of 
&day.  He  would  have  held  repute  sufficient  evidence,  had  it  been 
precise  and  decided ;  but  it  does  not  appear  to  be  either  the  one  or 
the  other,  so  as  to  entitle  a  juryman  to  serve  the  defender  as  any 
particnlar  relation  to  the  deceased,  or  as  either  one  particular  rela- 
tion or  another  particular  relation.  However  probable,  therefore,  it 
may  be  that  the  defender  stands  in  one  inheritable  degree  of  propin- 
quity or  another,  the  Ordinary  canDOt  find  such  a  probability  that 
the  law  would  recognize  as  proof  from  habit  and  repute,  nor  does 
he  think  that  habit  and  repute  would  be  sufficient  to  serve,  unless 
applicable  to  a  precise  degree  of  relationship/' 

VOL.   v.  II 
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1808.       eansanguinei  sui.    The  word  consaiigauieiia  properly  ugni- 
•^— '    fies  a  relation  on  tbe  father's  side ;  bat  even  were  it  sus- 
RicHAK      ceptible  of  both  significations,  it  would  not  affect  the  pre- 
TBAiLL,  &o.  Bent  question ;  for  here  the  context  fixes  the  sense, — when 
tbe  jury  retawred  the  appellant  nearest  and  lawful  heir  to 
his  cousin,  they  mnst  be  understood  to  express  the  tnhm- 
table  line.    And,  therefore,  before  the  appeUaot  is  bound  to 
enter  into  a  defence  of  his  sendee,  the  tnastees  are  bound  to 
produce  a  valid  title  to  pursue  a  reduction  of  that  sorfiee. 
It  is  only  a  party  showing  a  better  title  as  heir  who  can  do 
so.    The  trust-deed  does  not  confer  that  title,  because,  ia 
truth,  it  was  not  the  will  of  the  deceased,  and  is,  besides, 
^  K^  \  ^^^^'  ^^^^^^  ^'  ^^^  usual  formalities  to  convey  heritage.    It  was 
July  3, 1792.  o^^ttted  by  the  aid  of  notaries.    One  of  the  witnesses  was 
vol.  z.  p.  459.  under  fourteen.   All  the  witnesses  did  not  see  the  deceased 
A^^e'af  ^Jdy  ^"^^  ^^^  P®°>  ^^^  ^^^  '^^  desire  the  notaries  to  subscribe 
11,  1794.       for  him.    Nor  was  it  read  over  to  him  in  presence  of  tbe 
Vide  ante,      notaries  and  witnesses.    Independently  of  this,  the  proof 
▼o.iu.  p.      •  adduced  establishes  and  supports  the  service,  that  the  ap- 
pellant is  the  nearest  lawful  heir  to  the  deceased. 

Fledded  far  the  Bespondente. — ^Tfae  respondente  having 
been  for  several  years  in  quiet  possession  of  the  deoeased'a 
estates,  under  the  will  or  settlement,  cannot  be  dispoeaesaed, 
or  their  title  quarrelled,  by  one  who  does    not  diow  a 
better  title.    The  validity  of  the  appellant's  service,  or 
his  propinquity  or  title  to   sue,   must   be  first  discusaed 
before  the  trust-deed  of  the  respondents  can  be  aauiled 
or  questioned  by  him.     In  his  efforts  to  prove  a  partica- 
lar  degree  of  relationship  to  the  deceased  he  has  fsiled. 
He  contends,  that  it  is  sufficient  if  the  proof  shows  that 
he  is,  or  that  there  is  reason  to  suppose  that  he  is,  con- 
nected in  blood  with  the  deceased,  though  he  is  not  able  to 
show  the  precise  relation,  or  that  he  is  heir  at  law,  a  doc- 
trine that  is  quite  unsanctioned  and  untenable  in  law.    The 
Earl  of  Cassil- service,  therefore,  can  be  of  no  use  to  him.    It  cannot  fore- 
\\bv.  Earl  of  q\q^  inquiry,  because  neither  in  the  brieve,  nor  the  verdict 
26,"l629.  M^^^  ^^^  retour,  nor  in  the  proof  laid  before  the  jury,  was  ihere 
1442.  any  course  of  descent  or  line  of  propinquity  pointed  oat 

The  jury  had  nothing  before  them  but  parole  testimony  rf 
vague  report,  without  any  attempt  to  show  how. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged,  that  the  cause  be  remitted 
back  to  the  Court  of  Session  to  consider  the  several 
interlocutors  appealed  from,  and  the  interloeator  of 
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22d  Jane  1802 ;  and  more  ecfpQcially  to  review  all  parts  1808. 
of  the  said  respective  interlocutors  which  find,  or  pur-  •^— — 
port  to  find,  that,  in  order  to  support  the  service,  (in  ^^^^^ 
such  a  case  as  the  present ),  it  was  necessary  to  conde-  TauLL,  &c. 
scend  and  prove  a  precise  line  of  propinquity,  instruct- 
ing an  heritable /K«  sanguinis;  and  that  a  particular 
degree  of  propinquity  most  be  made  out  (in  such  a 
case)  to  entitle  a  claimant  to  be  served  heir  to  a  de- 
funct ;  and  that  the  defender  having  failed  to  make  out 
a  precise  degree  of  propinquity  between  him  and  the 
deceased,  his  service  was  (in  such  a  oase  as  this)  origi- 
nally irregular  and  void ;  and  more  especially,  also,  to 
review  so  much  of  the  said  several  interlocutors  as  re- 
pel, or  purport  to  repel,  the  objecttona  to  the  respond- 
de&ts'  title,  in  their  action  of  reduction  of  the  service, 
to  punme  that  reduction  upon  the  ground  that  their 
tiUe  is  found  to  be  sua  natura  probative ;  the  Court 
having  regard,  in  such  review,  to  the  nature  of  the  ob- 
jection to  the  said  title  as  alleged  against  the  validity 
of  the  trust-deed  in  the  process  of  reduction  of  that 
deed.  And  further,  to  consider  how  far  the  reduction  of 
the  service,  in  the  circumstances  of  the  case,  (the  finding 
in  the  interlocutor  making  no  mention  of  possession,  or  of 
the  effect  thereof),  was  a  dueproceeding  btfore  the  obfeC' 
tious  to  the  validity  of  the  said  deed  alleged  in  the  pr<h 
eess  ofreducticn  thereof ^  which  was  conmienced  before 
the  reduction  of  the  service  were  discussed  and  de-- 
dded  upon ;  and,  generally,  to  review  the  several  inter- 
looutora  complained  of,  and  proceed  thereafter  as  to 
them  shall  seem  just. 

For  Appellant,  Sir  Sam.  Bomilfyt  J.  P.  QrarU. 
For  Bespondents,   Wm.  Adam^  F.  Homer. 

'Saa^ — ^It  it  stated,  in  a  note  to  the  report  of  another  case  in  the 
Facol^  CoUectioa,  volj  zvi.  p.  731,  that,  ''  By  the  Court  of  Sea- 
mm  the  tnistees  were  mderatoodto  be  in  po«e«sion  of  the  heritable 
aa  weO  as  the  moveable  property;  but  the  &ct  of  this  posaeaaion 
seema  to  have  been  diaputed  in  die  Houae  of  PeerB."  It  is  also 
atated  that,  under  this  remit,  the  ja^aoent  waa  applied  by  the  Court 
of  Seanon,  and  infoxmationa  ordered  on  the  pointa  remitted  (37th 
May  1810) ;  but  the  cauae  waa  not  further  proceeded  vnth,  and  no 
judgment  waa  therefore  pronounced  under  the  remit. 
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'^^-  [Fac.  CoU.  vol.  xii.  p.  527.] 


suiTB,  &c.  The  Bev.  Dr.  John  Smith,  and  the  Rev.l 

^-  Dr.  George  Robertson,  Ministers  of  the  >  AppeUarUs; 

Parish  of  Campbeltown,         .  .        ) 

Major  Hector  Macneil  of  Ardnacross,  Respondent, 

House  of  Lords,  20th  Feb.  1809. 

Tbinds,  Old  Subvaluation  op — Action  op  Approbation. — An  ac- 
tion of  approbation  of  the  report  of  the  subcommissioners  of  the 
subyalaation  of  the  teinds  of  the  lands  of  Ardnacross,  belonging  to 
the  respondent,  taken  in  1629,  was  brought,  in  order  to  hare  the  same 
approred  of,  with  the  view  of  showing  that  the  teinds  of  these  lands, 
prior  to  the  minister's  last  (second)  augmentation,  were  exhausted* 
The  minister  objected  on  various  grounds :  Held,  that  the  respon- 
dent was  entitled  to  decree  of  approbation,  and  that  the  objection 
stated,  that  the  minister  was  not  cited|to  appear,  was  suifidently 
disposed  of  by  the  fact,  that  as  he  was  stipendiary,  it  was  suffi- 
cient that  the  titular  appeared  to  have  been  made  a  party  to  the 
subvaluation. 

The  appellants,  the  ministers  of  Campbeltown,  having  re- 
cently prevailed,  notwithstanding  a  previous  augmentation 
in  1796,  in  obtaining  a  second  augmentation  of  stipend,  in 
a  new  process,  in  which  the  Duke  of  Argyle  and  the  re- 
spondent were  called  as  parties;  the  respondent  found  it 
necessary  to  bring  the  present  action  of  approbation  to  have 
the  old  report  of  the  subcommissioners,  or  subvaluation  of 
teinds  taken  in  1629,  •  in  so  far  as  regarded  his  lands  of 
Ardnacross,  approved  of,  with  the  view  of  showing,  by 
that  subvaluation,  that  the  teinds,  prior  to  this  last  aug- 
mentation, were  exhausted  within  the  parish  within  which 
these  lands  were  situated,  so  as  in  effect  to  form  gromid  for 
reduction  of  that  augmentation  in  toto. 

At  the  time  when  Charles  I.  executed  the  general  revoca- 
tion of  church  lands  and  teinds,  and  commenced  the  process 
of  reduction  of  all  such  grants,  His  Majesty,  in  Jan.  1627, 
appointed  certain  commissioners  to  confer  with  those  who 
had  any  interest  in  the  church  lands  or  teinds,  and  to  value 
teinds,  and  to  name  subcommissioners  in  various  parts  of 
the  country  for  that  purpose.  Subcommissioners  were  ac- 
cordingly chosen  by  each  presbytery  in  Scotland ;  and  their 
nominations  having  been  approved  of,  commissions  were 
issued  to  them,  directing  them  as  to  the  form  of  precedm'e. 
And  by  the  act  1633,  c.  19,  appointing  a  new  commission  for 
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Taloaiion  of  teinds,  the  commifiaionera  are  directed  to  pro-       1809. 
secQte  and  follow  forth  the  valuation  of  such  teinda,  par- 


sonage, or  vicarage,  within  the  kingdom,  as  then  remained  ^^^'^^*  &<:• 
unvalued,  **  and  also  receive  the  reports  of  the  sub-commis-  macnIeii.. 
"  sioners  appointed  within  ilk  presbytery,  of  the  valuation 
"  of  whatsoever  teinds,  led  and  deduced  before  them,  ac- 
''  cording  to  the  tenor  of  the  subcommission  directed  to  that 
"  effect ;  and  to  allow,  or  disallow  the  same,  according  as 
"  the  same  shall  be  found  agreeable  or  disagreeable,  from 
"  the  tenor  of  these  subcommissions." 

Until  the  subcommissioners'  report  of  the  valuation  were 
approved  of  by  the  commissioners,  their  legal  effect  was  not 
determined  ;  but  still,  when  fairly  made,  they  were  deem^ 
ed  thereafter  as  the  standing  rule  according  to  which  the 
tiihes  were  paid. 

The  lands  of  Ardnacross,  belonging  to  the  respondent,  were 
Bitnated  within  the  parish  of  Eilchouustaune,  forming  part  of 
the  united  parishes  of  Kilcheran,  Eilmichael,  Kilchounstaune, 
and  Kilchewane  ;  and  had  been  valued  by  the  subcommis- 
sioners as  ordered  and  directed.  The  same  valuation  had 
been  approved  of,  at  the  instance  of  the  Duke  of  Argyle,  in 
BO  far  as  his  lands  were  concerned,  in  a  process  raised  by 
him  for  that  purpose,  in  which  he  obtained  decree  in  1772. 
But  the  respondent  having  omitted  to  get  the  valuation 
approved  of  as  to  the  lands  of  Ardnacross,  brought  the 
present  action  of  approbation.  The  appellants  objected 
to  this  process  of  approbation.  1.  That  the  minister  serving 
the  cure  of  the  parish  in  which  the  lands  of  Ardnacross 
were  situated,  had  neither  been  called  as  a  party,  nor  did  it 
appear  from  the  proceedings  that  he  was  cited  to  appear, 
or  that  he  had  appeared,  although  he  had  a  most  material 
and  substantial  interest  therein ;  and,  2.  That  the  subcom* 
noissioners,  in  fixing  the  amount  of  the  teinds  of  the  lands  of 
Ardnacross,  had  not  adhered  to  the  mode  of  proof  required 
by  common  law,  or  by  the  special  terms  of  those  instructions 
under  which  they  acted ;  and  that^*  tfierefore,  there  was  no 
legal  evidence  of  the  amountof  the  respondent's  teinds :  And, 
upon  these  grounds,  they  contended  that  he  was  not  entitled 
to  obtain  a  decree  of  approbation  of  the  report  of  the  sub- 
commissioners.  To  this  it  was  answered,  1.  That  although 
BO  mention  was  made  of  the  minister  in  the  proceedings,  he 
might,  notwithstanding,  have  been  present  or  been  cited  ; 
that  the  presumption  of  law  was,  that  omnia  rite  et  solemni' 
ter  acta ;  2.  And  even  supposing  the  presence  or  the  cita. 
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1809.      ti^t^  <yf  the  BunicHier  was  essential  to  tiie  yaliditj  of  a  sobya- 
loatioDy  this  role  only  applied  where  the  minister  was  par- 


sKira,  he,  B^Q^  that  is,  when  he  drew  the  whole  teinds  of  the  pari»b, 
MACNBiL.    ^  ooenrred  in  the  ease  of  Ferguson  v.  Gillespie,  bnt  where, 

Ante  voL  iii.  as  in  this  case,  the  minister  was  a  stipendiarj,  it  was  qaite 

^'  enough  diat  the  titokr  is  made  a  party.* 

The  Lords  Commissioners  of  Teinds  prononnoed  this  io- 

Jan.28,180l.terloontor:  **  The  Lords  having  advised  the  memorials  for 
''  both  parties,  with  the  libel  and  roport  of  the  snbcommis* 
"  doners  of  the  presbytery  of  Argyle  libelled  on,  they  repel 
''  the  objections  offered  to  the  approbation  of  the  said  rc- 
'*  port,  and  ratify,  allow,  and  approve  the  report  of  the  said 
''  subcommissioners,  in  so  ftr  as  concerns  the  valiuUion  of 
**  the  piBSuer's  lands  libelled,  and  interpone  their  decreet 
'<  and  authority  thereto,  and  decern  conform  to  the  eonclo- 
^  sions  of  the  libel ;  reserving  the  consideration  of  expenses 
'*  to  the  ministers  of  Campbeltown,  until  this  day  ei  j^t  days." 

June  8, 1601.  On  redaiming  petition  the  Court  adhered. 

Against  these  interlocutors  the  present  appeal  wss 
brought  to  the  House  of  Lorda 

Fleaded/or  the  Appellants.— Though  the  teinds  of  tbe 
respondent's  lands  of  Ardnacross  are  said  to  have  been  va- 
lued by  the  subcommissioners  of  the  presbytery  of  Argyle  in 
the  year  1629  ;  yet,  from  the  record  of  their  proceedings,  it 
appears  that  the  minister  serving  the  cure  of  tbe  parish 
neither  attended,  nor  was  cited  to  attend,  for  his  interest; 
and  he  being  a  necessary  party,  all  these  proceedings,  in  so 
far  as/egarded  the  interest  of  the  minister  serving  the  core 
of  the  parish,  are  radically  null  and  void.  2.  The  suboom- 
missioners,  in  fixing  the  amount  of  the  teinds  of  the  rei^oii- 
dent's  lands  of  Ardnacross,  have  not  adhered  to  the  mode  of 
proof  required  either  by  the  common  law,  or  by  the  terms 
of  those  tnansaetions  under  which  they  acted.  By  the 
common  law,  proof  may  be  made  by  writing,  by  witnesses, 
or  by  the  oath  of  party ;  and  the  subcommissioners  were 
empowered  to  try  and  inform  themselves,  by  all  the  lawfiil 
ways  and  means  they  can,  of  the  true  worth  of  the  lands, 
stock,  and  teind ;  and  they  are  specially  empowered  to  pro- 
ceed by  vnrit,  witnesses,  or  oath  of  parties.  In  trying  the 
value,  however,  of  the  teinds  of  Ardnacross,  no  witnesBes 
were  examined,  no  writing  was  produced,  nor  was  there 
any  veferenoe  to  the  oath  of  party  ;  but  the  whole  i»roeeed- 


The  Court  decided  the  question  upon  this  second  point. 
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ed  apon  the  deelaration  of  a  person  in  the  name  of  the  pro*       1809. 

prietor  of  the  landa,  which  was  consented  and  agreed  to  by 

the  titular  of  the  teinds.  But  this  deelaration  protes  no*  snTH^  &c. 
thing  except  that  there  was  a  collusion  between  the  parties,  xacnbu. 
which  cannot  affect  the  interest  of  the  minister,  who  neither 
appeared^  nor  was  cited  to  appear,  in  any  part  of  these  pro- 
ceedings. 3.  And  the  present  question  is  and  can  in  no 
way  be  affected  by  the  proceedings  and  decree  obtained  in 
the  process  of  approbation  brought  by  the  Duke  of  Argyle. 
In  that  process  the  present  objections  were  not  stated  or 
discussed.  Neither  can  the  decree  of  absolvitor,  in  the  re- 
duction brought  of  that  decree  of  approbation  influence 
the  present  questions  ;  the  sole  defence,  in  that  reduction, 
nuMie  by  the  Dnke^  having  been  that  of  res  judicata  in  foro 
eontentiaso,  which  prevailed  in  a  point  of  form  which  is  not 
applicable  to  the  circumstances  of  the  case  between  the 
present  parties.  4.  If  the  heritor  or  titular  has  a  right  to 
appear,  in  order  to  have  his  lands  valued  as  low  as  possible, 
BO  has  the  stipendiary  minister  an  interest  to  appear,  that 
they  may  be  valued  as  high  as  possible,  in  order  to  leave 
room  for  future  augmentations.  These  two  parties  have 
opposing  interests  to  maintain,  and  to  argue,  in  these  cir- 
comstanceB,  that  the  citation  of  the  titular  supersedes  the 
necessity  of  citing  the  stipendiary  minister,  is  plainly  against 
all  rule  of  right  and  substantial  justice. 

Pleaded  jar  the  Respondent — It  is  not  pretended  that  there 
was  any  thing  in  the  subvaluation  in  question  unfair  or  collu- 
rive ;  and  it  appears  esc  facie  of  the  proceedings,  that  the  sub- 
commissioners  acted  upon  legal  evidence,  viz.  old  rentals  of 
forty  years  standing,  and  payments  of  rents  in  conformity 
thereto.  This  is  the  very  evidence  specified  in  the  letter  of 
King  Charles  I.,  dated  the  28th  Feb.  1628 ;  and  which, 
when  not  controverted  by  any  of  the  parties,  has,  in  prac- 
tice, been  always  held  as  sufficient.  And  it  plainly  appears 
from  the  report  of  the  subcommissioners,  that  the  parsonage 
teinds  of  the  parish  of  Eilchoustaune  had  been  ^*  rentalled, 
**  attoor  tbe  space  of  forty  years  immediately  preceding," 
at  the  valuation  thereby  put  upon  them ;  the  appellants  do 
not  deny  that  so  far  the  evidence  was  strictly  legal ;  but  it 
was  only  with  regard  to  parsonage  teinds  that  the  rentals  of 
forty  years  ever  were  held  to  be  necessary,  and  therefore 
the  rule  did  not  apply  to  vicarage  teinds,  the  ipsa  corpora  of 
which  was  generally  uplifted  by  tbe  minister  himself.  But, 
X  The  valuation  was  made  in  the  presence  of  the  proper  par- 
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1809.       ties,  Tiz.  the  landholder  whose  tithes  were  valned,  and  the 

titular  who  had  right  to  these  tithes ;  and,  of  course,  had 

SMITH,  &c.    the  primary  and  material  interest  to  see  them  valued  as 

BOGLE,      high  as  possible.     And,  after  so  long  a  time,  the  general 

rule  of  law  is,  to  presume  that  the  procedure  was  conducted 

rite  et  soUmniter.     And  therefore,  on  the  same  ground,  to 

presume  the  minister's  presence  in  the  valuatioB. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  be,  and  the 
same  are  hereby  affirmed. 

For  Appellants,  David  Boyle,  Wm.  Alexander. 
For  Bespondent,  Sir  Samuel  Romilly,  Henry  Erskine^ 

Gilbert  Hutchison. 


[Fac.  Coll.  vol.  xiii.  p.  363.] 

James  Smith,  Merchant  in  Leith,  Willi am\ 

SiBBALD,  Merchant  there,  and  Others,  f  ^^^^. 
Underwriters  on  the  Cargo  of  the  Shipl 
Concordia,  .        .    •    .        .        J 

RoBBKT  Boole,  Jun.,  Merchant  in  Glasgow,  Respondent. 

House  of  Lords,  16th  March  1809. 

Insurance— -Concealment — Unseaworthiness. — In  effecting  an 
insurance  on  a  certain  caigo,  the  vessel  in  which  the  cargo  was  to 
be  shipped  from  Jamaica  to  Clyde,  was  represented  to  be  a  Tciy 
good  vessel,  and  that  no  material  damage  had  occurred  from  her 
touching  on  a  rock  in  going  into  the  harbour,  while  the  letters 
which  the  insured  had  received  from  his  correspondents  in  Ja- 
maica, previous  to  effecting  the  insurance,  gave  a  very  different 
account  of  the  vessel,  and  intimated  doubts  whether  she  would  be 
fit  to  take  any  cargo,  or  sail  with  convoy  at  the  time  specified. 
On  proceeding  on  her  voyage  with  her  caigo  to  Port  Antonio  to 
join  convoy,  she  experienced  rough  weather— did  not  reach  in 
time  for  convoy — was  found  disabled,  and,  after  survey,  was  final- 
ly abandoned,  as  unfit  to  proceed  on  her  voyage.  Held  the  under- 
writers liable  under  the  policy.     Reversed  in  the  House  of  Lords. 

Wishing  to  effect  insurance,  the  respondent  wrote  to  his 
agents,  Messrs.  Scott,  Smith,  Stein  and  Co.,  the  following 
letter :  "  Gentlemen,  I  find  that  sugars  intended  to  have 
**  been  shipped  per  Minerva,  on  account  of  R.  W,  Fearon, 
"  and  on  which  you  insured  £1050,  have  not  gone  on  board  ; 
**  but  that  they  are  intended  to  be  shipped  in  the  Concor- 
"  dia,  Simpson,  expected  with  the  June  fleet ;  I  suppose 
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your  underwriters  will  not  have  any  objection  to  the  risk        1809. 
being  declared  on  the   Concordia  in  place  of  the  Mi- 


"  nerva ;  the  Concordia  is  a  very  good  vessel ;  but  it  may  be    *''"^»  ^^• 

•*  proper  to  mention,  that,  on  her  going  into  Morant  Bay,      boo'lb. 

"  she  touched  upon  a  rock,  but  from  which,  it  is  thought, 

"  that  she  did  not  receive  any  material  damage ;  however, 

"  to  prevent  all  accidents,  her  bottom  was  to  be  examined 

"  before  any  shipments  were  made  in  her.     I  therefore  do 

"  not  think  that  any  additional  risk  can  arise.*' 

In  consequence  of  the  information  contained  in  this  letter, 
the  underwriters  demurred  to  execute  any  policy  on  the 
Concordia. 

But  afterwards  the  respondent  wrote  again.  •*  Tou  for- Sept.  6,  1799. 
"  merly  mentioned  that  your  underwriters  were  rather  shy 
"  of  the  Concordia;  I  have  got  further  orders  for  insurances 
**  on  her,  and  as  she  has  got  a  thorough  repair,  they  may 
"  now  be  induced  to  take  her,  particularly  as  I  now  want 
"  dye-wood  insured  ;  if  so,  you  may  go  the  length  of  £1140, 
"  valuing  at  £20  per  ton,  at  and  from  Jamaica  to  Clyde, 
"  with  liberty  to  join  convoy  at  the  place  of  rendezvous ; 
*'  premium  fifteen  guineas  per  cent.,  to  return  six  per  cent. 
"  for  convoy,  and  three  per  cent,  if  she  sails  by  1st  of  August. 
*'  At  these  terms  I  have  got  considerable  sums  done  ;  but 
"  as  they  charge  in  London  sixteen  guineas,  with  a  return  of 
*'  4  per  cent,  for  sailing  by  1st  August,  rather  than  not  get 
"  done,  would  give  that  premium,  say  sixteen  guineas  to  return 
"  6  and  4."— P.  S.  "  Letters  of  14th  July  say,  the  captain, 
'*  Simpson,  was  expected  to  clear  out  his  ship  the  next  day." 

In  consequence  of  this  letter,  £1140  insurance  was  effect*  Sept.i2, 1799. 
ed  on  the  dye-wood  on  board  the  Concordia,  '*  at  and  from 
"  Jamaica  to  Clyde,  with  liberty  to  join  convoy  at  the 
"  place  of  rendezvous."  And  another  insurance  in  same 
terms  on  the  sugars  to  the  extent  of  £300.  After  the  acci- 
dent she  had  been  surveyed  and  repaired,  and  an  affidavit 
by  the  ship  carpenters  was  produced,  stating,  *'  That  she  is 
"  now  a  staunch  vessel,  and  fit  to  carry  the  cargo  to  any 
"  port  in  Great  Britain." 

She  was  to  sail  on  the  15th  of  July,  but,  owing  to  delays 
in  making  her  repairs,  she  did  not  proceed  to  sea  until  the 
22d  July.  She  did  not  arrive,  from  stress  of  weather,  at  Pore 
Antonio,  the  place  where  she  was  to  join  convoy,  until  after 
convoy  was  left ;  and,  owing  to  various  accidents  and  da- 
mages sustained,  she  remained  there  several  months,  and 
watt  ultimately  found  unable  to  proceed  to  sea,  and  finally 
abandoned  to  the  insurers. 
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1809.  Action  was  brought  by  the  respondent  on  the  policies^  to 

'         7"    which  defences  were  lodged,  alleging  fraud  and  conceal- 
^'     '  ment  of  material  circumstances  in  regard  to  the  real  condi- 
BOGLE.      tion  of  the  Concordia.   In  particular,  Bogle  and  Co.  of  Ja- 
maica had  written  to  Adam  and  Mathie  on  15th  April: 

Aprin5,l799. "  Should  she,  after  being  properly  surveyed,  be  deemed  sea- 
**  worthy,  we  shall  gite  her  a  full  load  home,  &c., — and  we 
"  think  that  if  the  vessel  is  found  worthy,  that  she  will  be 
"  ready  to  sail  with  the  convoy  appointed  to  sail  the  30th 

April  17, «•  June."    Two  days  thereafter,  Bogle  and  Co.  wrote  a  letter 

of  the  same  import  to  the  respondent.    On  the  29th  of  same 

April  29, month  he  received  a  letter,  which  declared  that  he  "  feels 

'*  a  reluctance  in  shipping  on  that  vessel."    And  on  the 

May  17, 17th  May  following,  Keith  Jopp,  a  partner  of  Bogle  and  Co., 

wrote  the  respondent ;  **  I  fear  she  (Concordia)  will  not  be 
"  able  to  go  by  the  next  fleet,  which  will  be  a  great  incon- 
"  venience  to  us,  as  we  intended  sending  you  a  considerable 
"  remittance  by  her.  If  you  have  any  money  of  her  owners 
"  in  your  hands,  I  wish  you  would  keep  it,  lest  they  should 
'*  demur  to  the  expenses,  which  I  see  will  be  great.*'  Again, 

May  18, on  the  18th  May,  Bogle  and  Co.  wrote  to  the  respondcDt 

the  following  letter,  which  was  received  on  the  6th  July : 
''  We  are  still  in  the  same  state  of  uncertainty  respecting 
**  the  Concordia  as  when  we  wrote  you  last.  After  various 
*'  delays,  she  has  at  length  discharged  all  her  outward  car- 
"  go,  and  has  got  to  the  hulks  to  be  hove  down,  for  the 
"  purpose  of  being  surveyed.  We  axe  much  disappointed 
"  that  this  has  not  taken  place  before  now ;  we  fully  expect- 
**  ed  it ;  and  think  it  might  have  been  done  some  time  ago, 
**  had  Captain  Simpson  exerted  himself  with  any  degree  of 
**  activity.  He  has  received  every  assistance  from  us  ia 
"  discharging  the  cargo,  and  in  getting  his  vessel  ready  for 
^*  survey.  Should  she  be  found  sea^worthy^  and  in  a  eondi- 
'*  tion  to  take  in  a  cargo  immediately^  we  think  she  will  go 
*'  udth  the  first  fleet  appointed  to  leave  the  place  ofrendez- 
*'  vous  about  the  30th  ofJune^  the  cargo  being  ready  here  and 
"  at  Old  Harbour  ;  but^  should  she  stand  in  need  ofrepairs^ 
"  we  think  her  getting  ready  for  that  fleet  very  doubt/ul" 

May  19, Again  on  the  19th  May,  received  6th  July,  **  Owing  to  the 

<*  most  unaccountable  negligence  and  delay  in  the  captain, 
**  the  Concordia  has  not  yet  been  surveyed.  I  have  said  all 
"  I  could  without  effect.  Yesterday  I  carried  up  Shaw  of 
"  the  Adventurer,  and  Foote  of  the  Maria ;  just  as  they  got 
"  sight  of  the  keel,  some  of  the  tackling  gave  way,  and  the 
'*  vessel  was  obliged  to  be  righted.    They  don't  think  any 
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"  thing  material  is  wrong,  bnt  to-morrow  Aey  see  her       iSOft 
"  again.    I  am  afraid  she  won't  sail  with  the  Jnne  fleet, 


"  though  the  greater  part  of  her  cargo  is  ready ;  this  will  *"'^"' 

"  be  a  disappointment  botii  to  joa  and  us.    If  yon  owe  the      boolb. 

"  owners  any  money  take  care  of  it  if  yoo  can,  as  I  dare  say 

'*  they  will  make  objections  to  oar  disbursements."    On  the 

18th  July  another  letter  states :  **  We  cannot  well  say  how  juiy  13^  1799. 

"  much  trouble  and  inconTonienoe  we  have  been  put  to  in 

*'  the  business  of  the  Concordia,  both  from  the  misfortunes 

'*  of  the  TOSsel  and  the  extraordinary  want  of  activity  in  the 

''  captain.    We  hare  been  kept  in  a  state  of  constant  uncer- 

"  taiaty  as  to  the  time  she  would  be  ready  to  sail."'    The 

fetter  concludes !  ^  We  must  advise  you  to  take  care  how 

"  you  engage  with  such  a  captain  and  vessel" 

It  was  alleged  by  the  appellants  that  all  these  letters 
were  in  the  respondent's  hands  when  he  wrote  to  the  broker 
on  6th  Sept.  1799  to  effect  the  insurance,  but  which  he  con- 
cealed from  the  insurers. 

On  the  26th  of  June  the  ship  was  surveyedt  and  reported 
to  be  capable  of  carrying  a  cargo  to  Great  Britain,  on  un- 
dergoing certain  repairs  therein  speciied.  These  repairs 
were  completed  on  18th  July.  Her  cargo  re-shipped  on  22d 
Jaly,  and  she  sailed  on  that  date  for  Port  Antonio  to  join  the 
aext  convoy,  which  was  to  leave  on  the  26th  July.  She  ought 
to  have  arrived  in  time  to  sail  with  convoy,  but  did  not  reach 
Port  Antonio  till  3d  August,  five  days  after  convoy  had 
■died.  She  ezperiensed  rough  weather,  lost  her  sails. 
Here  the  captain  died.  His  successor,  entertaining  doubts  of 
the  ship's  capacity  for  the  voyage,  insisted  on  a  survey,  which 
being  procured,  the  result  was,  that  the  surveyors  reported 
her  unfit  for  sea  in  her  then  condition.  The  extended  re- 
pair was  £2980.  The  new  captain  also  died,  whereupon 
Berry  was  appointed  master,  who  insisting  also  on  a  survey, 
before  he  would  go  to  sea  with  her,  it  was  found  that  the 
repaur  required  would  be  a  great  deal  more  than  she  would 
be  worth  after  the  repairs  were  done.  Whereupon  the  insured 
abandoned,  and  claimed  under  the  poHcy. 

After  proof,  which  was  allowed,  the  Judge  Admiral  pro- 
nounced decree  in  terms  of  the  libdi  for  the  sums  insured.    Mar.  4, 1803. 

On  bUl  of  suspeusian,  Lord  Glenlee,  after  advising  with  Jan.  26»  1804. 
the  Lords,  on  report  to  them,  refused  the  bill.    On  reclaim- 
ing petition  to  the  whole  Lords,  they  adhered.*  May  22,  — 

*  OpmiMUcf  the  Judges. 
Loan  Prxsiubiit  Camfbill  laid,  «'  The  letter,  p.  2  and  3p  was 


V. 
BOOLE. 
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1809.  Against    these    interlocutors    the    present    appeal    was 

brought  to  the  House  of  Lords. 

BMiTH,  &c.  Pleaded  for  the  Appellants.^^Tbe  respondent,  in  effect- 
ing the  insurances  in  question,  concealed  from  the  appel- 
lants several  circumstances  respecting  the  condition  of  ves- 
sel, materially  affecting  the  risk,  with  which  he  was  at  the 
the  time  acquainted.  He  not  only  concealed  material  circum- 
stances, but  actually  misrepresented  the  information  he  re- 
ceived from  his  correspondents  in  Jamaica  in  several  parti- 
culars. 1.  In  representing  the  Concordia  as  ''  a  very  good 
vessel,"  when,  from  the  above  letters,  the  reverse  was  ob- 
vious. 2.  That  the  Concordia  had  got  a  thorough  repair 
after  the  accident  of  touching  upon  the  reefs,  whereas  it 
turned  out  that  this  could  only  be  partial ;  and,  3d.  In  re- 
presenting that  his  advices  say,  "  that  Captain  Simpson  was 
^^  expected  to  clear  out  his  ship  next  day ;"  whereas  all  the 
letters  he  received  state  doubts  of  the  vessel  being  able  to 
sail  with  convoy.  *  It  is  further  manifest,  that  the  vessel  was 
not  sea  worthy  when  the  risk  commenced.  She  sails  from 
Port  Antonio,  after  her  repair,  for  to  join  the  convoy,  and 
she  becomes  so  unnavigable  as  to  occupy  a  whole  fortnight 
in  what  is  usually  deemed  a  passage  of  two  or  three  days. 
The  hull  got  no  damage  in  this  passage,  for  it  is  admitted 
she  received  no  injury,  so  that  it  must  have  been  owing  to 
some  incapacity  in  the  ship  previously.  She  had  remained 
at  Port  Antonio  for  seven  or  eight  months,  exposed  to  all 
the  intense  heat  and  heavy  rains  of  that  climate.  There 
was  unnecessary  delay  here,  owing  to  the  inefficiency  of  the 


Bbown  to  the  underwriters.  As  to  the  first  point,  namely,  the  alle* 
gation  of  concealment,  I  think  there  was  no  concealment  of  the  con- 
dition of  the  ship.  There  is  a  little  uncertainty  in  Mr.  Bogle's  let- 
ter of  6th  September  to  the  broker,  as  to  the  time  of  sailing,  but,  by 
the  policy  itself,  there  was  a  considerable  latitude  as  to  the  time  of 
sailing.*' 

Lord  Cullen. — "  I  am  for  adhering.'' 

Lord  Hermand.^ — "  I  am  for  altering." 

Lord  Balmuto. — *^  I  am  for  the  same." 

Lord  Craio. — "  I  am  for  adhering." 

Lord  President  Campbell  further  said,  on  petition  for  Brown, 
*<  The  insurance  here  was  effected  on  1 3th  August  The  respond- 
ent had  then  got  the  letters  19th  and  29(h  April,  18th  May  and 
19th  May,  and  13th  July.  One  of  these  is  not  favourable  to  the  re- 
spondent, and  ought  to  have  been  shown  to  the  underwriters.'* 
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captain,  and  this  delay  was  tantamount  to  a  deviation,  and       1309. 
did  actually  result   in  misfortune,   and  ultimate  loss  and 


abandonment  of  the  vesseL  smith,  &e. 

Pleaded  for  the  Respondent. — The  first  objection  made  boolk. 
is,  that  there  was  concealment.  In  answer  to  this,  the  re- 
spondent contends,  that  there  was  no  concealment  here  of 
any  one  material  circamstance.  The  law  does  not  require 
that  the  assured  shall  give  information  to  the  underwriters 
of  every  circumstance  respecting  the  vessel  or  cargo,  or  per- 
sons connected  with  the  ship.  It  is  only  of  material  cir- 
cumstances, such  as  may  vary  the  nature  of  the  contract,  Vide  Mar- 
and  the  risk  undertaken.     In  this  case,  there  was  no  such  ^^^  ^^  ^^' 

SUTADCe,  p. 

concealment,  nor  any  which,  according  to  the  law  laid  down  354. 
by  Lord  Mansfield  in  Schollbred  v.  Nutt  at  N,  P.  after  Hill.  Vide  Park, 
Term,  would  vacate  the  policy.      The  accident  which  had  '^**^'  **  P'  '*^^* 
befallen  the  vessel  was  communicated  to  the  underwriters. 
Concealment  of  circumstances,  as  to  the  time  of  sailing,  no 
doubt  is  material,  but  the  25th  July  was  mentioned  here 
with  no  positive  assurance  held  out  that  she  would  sail  at 
that  time ;  and,  indeed,  had  it  not  been  for  the  bad  wea- 
ther, the  ship,  after  she  left  Old  Harbour,   would  have 
arrived  at  Fort  Antonio  in  time  to  sail  with  convoy  on  the 
25th  July.     Nor  was  the  respondent  bound  to  communicate 
the  information  as  to  the  inactivity  of  the  captain,  as  this  goes 
only  to  the  character  of  the  captain,  not  to  the  essentials  of 
the  policy.    But,  2d.  It  has  been  objected,  that  the  ship 
most  have  been  unseaworthy  at  the  time  she  sailed.     This 
is  founded  on  the  circumstance,  that,  soon  after  commencing 
the  voyage,  she  became  unmanageable  without  any  visible 
or  adequate  cause.    The  answer  to  this  is,  that  she  got  a 
thorough  repair  before  leaving  Old  Harbour.    That  she  was    '■'^ 
surveyed  and  declared  tight,  staunch,  and  strong,  and  capa- 
ble of  taking  a  cargo  to  England.    She  did  not  become 
leaky  in  a  day  or  two  after  she  sailed,  and  her  misfortunes, 
80  far  from  arising  without  any  visible  or  adequate  cause, 
were  accounted  for  by  events  which  it  is  impossible  to  fore- 
see.   On  this  voyage  she  bore  a  fortnight  of  uncommon  bad 
weather  without  any  leak.    By  this  bad  weather  she  missed 
the  convoy ;  and  the  cause  of  subsequent  disaster  in  the  har- 
bour of  Port  Antonio  arose  solely  from  exposure  to  intense 
heat  and  heavy  rains  of  the  climate,  which  are  commonly 
▼ery  destructive  to  ships.    3.  The  steps  taken  there,  in  dis- 
posing of  the  cargo,  and  in  the  abandonment,  were  quite  jus- 
tifiable in  the  circumstances ;  for  after  the  ship  was  declared 
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1809.       unfit  to  proceed  on  her  Toyage,  it  was  the  best  coarse  for 
all  parties,  withoat  waiting  to  give  notice,  as  ia  contended 


TBM  PB0V08T  fo,  ^y  ^^3  appsUants. 

OF  KIEKCUD-  •^  '^^ 

BRIGHT,  &c.      After  hearing  counsel,  it  was 

V. 

▲FFLBCK.  Ordered  and  adjudged  that  the  interlocutors  complained 
of  be,  and  the  same  are  hereby  reversed,  and  that  the 
defenders  be  assoilzied. 

For  Appellants,     Wm.  Adam,    David  Wittiamsont  M. 

Nolan. 

For  Respondents,  Thomas  Plumer,  J.  A,  Park. 

NoTB. — ^The  reversal  in  this  case  upsets  the  judgment  in  the 
Court  of  Session,  given  in  Adam  and  Mathie  v.  Murray,  Mor*  App. 
Insurance,  No.  6  as  arising  out  of  the  same  cireumstances  and  risk ; 
and  will  not  support  the  doctrine  laid  down  by  Professor  Bell  in  his 
Commentaries,  founded  on  both  cases*  as  decided  in  the  Court  of 
Session.  Com.  toI.  i.  p. 


Thb   Frotost,  Magistrates,  and  Town-)   AnndlanU' 

Council  of  Kirkcudbright,  .        3     ^^ 

Archibald  Affleck,  .  Bespondent. 

House  of  Lords,  20th  March  1809. 

Debtor's  Escape  from  Prison— Liabilitt  of  Maoutratbs. — ^In 
this  case,  the  prison  was  alleged  to  be  strong  and  sufficient  in  all 
respects,  and  the  magistrates  pleaded  that  there  was  no  defect,  no 
culpa  on  thdr  part,  no  carelessness  nor  want  of  rigilance  on  the 
part  of  the  jailor,  but  that  the  escape  was  effected  only  by  die 
most  powezAil  instruments  and  forces  baring  been  applied.  Held, 
neyertheless,  that  diey  were  liable. 

Action  was  raised  by  the  respondent  against  the  appel- 
lants, as  responsible  for  the  escape  from  prison  of  his 
debtor,  William  Harries,  cattle  dealer,  imprisoned  for  debt 
in  the  prison  of  Kirkcudbright. 

The  escape  was  effected  by  the  use  of  tools,  used  in  cut- 
ting a  hole  in  the  oeiling  of  his  chamber,  and  wrenching  a 
strong  bar  oul  of  a  window. 
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Tho  defence  stated  bj  the  magistratea  waa,  that  the  re-       1809. 
tpoDflibility,  in  such  eaaea,  only  atljached  where  the  escape 


implies  eu^  on  their  part*  as  for  example,  «  ««»P«  ^f-^^^^^oiT- 
fected  throogh  the  negligence  or  oonnivanoe  of  the  jailor ;  brxght»  &c. 
bat  here  there  had  always  been  the  utmost  vigQanee  and         «* 
care  bestowed  in  keeping  the  prisoner.   There  was  no  laxity 
in  watching ;  and  the  prison  was  in  all  cases  sufficient  and 
strong,  so  as  to  make  the  escape  appear  to  many  almost 
miraculous. 

The  Court  found  the  magistrates  conjunctly  and  severally  Biajr  28, 1803. 
liable  in  payment  of  the  principal  sum  and  interest  libelled. 

And,  on  reclaiming  petition,  they  adhered.  jnly  2,' *- 

Against    these   interlocutors   the    present   appeal  was 
brought  to  the  House  of  Lords. 

Pleaded  far  the  ^fpeUaiK^.— Although  by  the  law  of 
Scotland,  it  is  required  that  prisons  shall  be  secure  and 
sufficient,  yet  it  understands  this  sufficiency  in  a  qualified 
sense,  and  not  to  cover  forces  and  powerful  instruments,  as 
in  this  case  were  irresistibly  used.  It  does  not  require  that 
the  magistrates  shall  provide  guards  around  the  prison  wall 
sll  night,  nor  that  the  jailor  should  watch  at  the  prisoner's 
door  night  and  day.  It  does  not  require  the  prison  of 
debtors  to  be  like  a  felon's  cell,  shut  up  with  close  barred 
boards,  in  fetters  and  chains.  Nothing  of  all  this  it  under- 
Btands.  So  that,  before  the  magistrates  can  be  held  re- 
sponsible, it  must  be  made  out  that  the  jailor  was  negligent 
of  his  duty,  or  that  the  prison  was  insufficient  for  the  pur- 
pose of  safe  custody.  Here  neither  the  one  nor  the  other 
is  proved  to  have  been  the  cause.  The  jailor  was  vigilant. 
The  prison  was  strong.  And  the  only  efficient  cause  or 
agent  was  the  mechanical  instruments  tiiat  were  applied* 

Pleaded  far  the  Respondent.— The  magistrates  are  the 
keepers  of  the  prison^  as  delegates  of  the  crown.  They  are 
bonnd  to  have  the  prison  sufficient ;  and  to  keep  the  prison- 
ers securely.  This  duty  is  not  imposed  without  a  valuable 
consideration.  They  receive  value  in  the  privileges  which 
the  burgh  enjoys.  And  the  reddendo  of  their  charter,  by 
which  the  burgh  holds  of  the  crown,  binds  the  vassal  to 
"  watch  and  ward."  But,  in  point  of  feet,  the  prison  here 
was  insufficient.  It  was  too  low  in  the  roof;  the  joisting 
and  floor  above  were  accessible  to  his  operations.  It  was 
not  arched ;  nor  was  there  a  ceiling,  which  would  have  pre- 
vented his  operations  from  being  carried  00  quietly.  The 
joisis  were  weak,  and  of  fir  deal }  and  the  door  on  the  stair 
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defended  only  by  a  single  wooden  lock,  and  the  window  by 
a  single  bar  of  iron.  Besides,  had  the  jailor  been  vigilant, 
no  such  instruments  could  have  been  admitted  into  the  pri- 
son, nor  any  of  the  operations  carried  on.  The  magistrates 
have  adduced  nothing  in  justification  ;  and  the  onus  of  prov- 
ing this  lying  on  them,  they  must  be  held  liable. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  complained 
of  be,  and  the  same  are  hereby  affirmed. 

For  Appellants,  Sir  Samuel  Bomilly^  Henry  Erskine. 
For  Respondent,  Geo,  Jos.  Belly  Fra.  Homer. 

NoTBi^ — Unreported  in  the  Court  of  Session. 


[M.  App.  Part  I.  "  College,"  No.  3.] 

Dr.  Robert  Arnot,  Professor  of  Theology' 
in  St.  Mary^s  College,  and  Rector  of  the 
University  of  St.  Andrew's;  Dr.  Jambs 
Playfaib,  Principal  of  the  United  Col- 
lege; Dr.  John  Hunter,  Professor  of 
Humanity ;  and  Dr.  John  Adamson,  Pro-  \  Appellants; 
fessor  of  Civil  History,  in  the  said  United 
College ;  and  Dr.  John  Trotter,  Profes- 
sor of  Ecclesiastical  History  in  St.  Mary's 
College;  all  in  the  University  of  St. 
Andrew's, 

Dr.  George  Hill,  Principal  of  St.  Mary's 
College ;  Mr.  Nicolas  Vilant,  Professor 
of  Mathematics ;  Mr.  John  Cook,  Profes- 
sor of  Moral  Philosophy ;  the  Rev.  Henry 
David  Hill,  Professor  of  Greek ;  all  of 
the  United  College  of  St.  Andrew's ;  the  \  Respondents. 
Rev.  John  Cook,  Professor  of  Hebrew 
in  St.  Mary's  College;  and  Dr.  James 
and  Dr.  John  Flint,  styling  themselves 
Joint  Professsors  of  Medicine  ;  all  in  the 
University  of  St.  Andrews, 

House  of  Lords,  261  h  May  1809. 

College — Elbction  of  Professor — ^Chamdob  Foundation. — An 
election  having  been  made  of  Dr.  James  and  Dr.  John  Flint,  as 
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Joint  Ghaados  Profeason  of  Medicine  in  the  Univeisitj  of  St        x809. 
Andrew'gy  dus  was  objected  to  as  irregolarly  proceeded  with,  - 

and  as  inconsistent  widi  the  tenns  of  the  foundation,  and  with  armot,  &c. 
the  practice  in  that  CJniTenity,  of  electing  Professors  therein.    It  ** 

was  answered,  that,  in  piactioei  it  was  quite  common  in  the  other  °'^^* 
Uniyernties  of  Aberdeen  and  Glasgow  to  make  a  joint  election, 
and  the  practice  was  foUowed  in  the  Church  of  Scotland  of  ap- 
pointing an  assistant  and  successor,  which  this  appointment  simply 
was.  Held  that  the  election  was  a  good  election.  In  the  House 
of  Lords  roTersed;  and  held  the  election  illegal  and  void. 

The  present  question  arises  out  of  the  election  of  the  re- 
spondents, Dr.  James  and  Dr.  John  Flint,  as  joint  Cbandos 
Professors  of  Medicine  in  the  University  of  St.  Andrew's. 

Dr.  James  Flint,  the  father,  had  been  for  nearly  34  years 
the  Chandos  Professor  of  Medicine  in  the  University ;  but, 
having astrong  desire,  it  was  stated,  to  have  his  son,  Dr.  John 
FHnt,  to  succeed  him,  he  had  made  several  attempts  to  pro- 
cure him  appointed  joint  Professor  along  with  him,  which 
had  failed.  But,  availing  himself  of  an  opportunity  which  oc- 
curred, from  the  absence  of  those  electors  opposed  to  him, 
he  subsequently  moved  in  the  matter,  by  letter  to  the  Uni- 
Tersify,  alleging  his  age  and  increasing  infirmities  as  render- 
ing this  step  necessary. 

The  Chair  of  Medicine  was  founded  by  the  Duke  of  Chan- 
dos. Thefoundution  was  in  these  terms,  "  To  elect  and  choice 
**  such  ane  person  to  be  Professor  of  Medicine  and  Anatomie, 
'*  as  shall  be  provided  with  testimonies  of  his  being  adorned 
"  with  the  degrees  of  Master  of  Arts,  and  Doctor  of  Medi- 
"  cine,  and  shall  be  approven  by  the  University,  after  such 
"  trial  of  his  sufficiency  as  shall  be  by  us  or  our  successors  fur- 
"  iher  agreed  to ;  and  that  such  election  shall  then,  and  in  all 
"  time  thereafter,  be  made  by  the  plurality  of  the  voices  of  the 
"  Sector,  Principal,  Professors  and  Masters  of  the  University 
**  for  the  time." — **  And  that  he  shall,  after  such  instalment, 
**  have  right  to  the  entire  produce  of  the  above  sum  of  £1000 
'*  Sterling  as  his  salary,  and  shall  have  a  free  suffrage  and 
"  vote  with  the  other  Professors  in  the  University ;"  and 
that,  *'  upon  any  emergent  vacancy,  they  shall  supply  the 
"  o£Bce,  within  six  months,  with  a  permm  qualified  as  fore- 
"  said."  In  an  after  clause  it  provides,  *^  That  our  said 
"  University  shall  have  full  power  and  liberty  to  make  such 
"  further  regulations  as  may  be  thought  most  conducive  for 
"  the  advancement  of  the  foresaid  profession,"  &c. 

YOL.  V.  s 
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1809.  The  letter  of  Dr.  Flint  was  received,  and,  at  a  meeting  of 

-*— —   the  Univeraity,  it  was  moved  that  it  should  Ue  on  the  table 
ARNOT,  &c.  n^i^Q  n^xt  meeting. 

BILL,  &o.  When  the  meeting  was  convened,  to  oonaider  Dr.  Flint's 
April28,i804. letter,  Dr.  Playfair  rose  and  moved,  "  That,  in  the  mean- 
"  time,  a  committee  be  appointed  to  examine  the  foundation 
"  of  the  Chandos  ProfesBorship,  the  regulations  relative 
'*  thereto  established  by  the  University,  and  precedents  of 
"  former  elections,  and  to  report  to  a  meeting  subsequent  to 
"  15th  May  next,  on  which  day  the  induction  of  Dr.  Hunter 
"  was  to  take  place,  as  Professor  of  Rhetoric." 

This  motion  was  negatived  by  six  of  the  eleven  membera 
who  attended ;  and  who,  in  its  stead,  proposed  and  carried 
the  following  resolutions :  ^*  That  if  the  Professor  of  Modi- 
<*  cine  shall  resign  his  office,  it  is  competent  and  expedient 
"  for  the  University,  after  accepting  the  resignation,  to  elect 
''  Dr.  James  Flint,  and  Dr.  John  Flint,  his  son,  joint  Chan- 
"  dos  Professors  of  Medicine  in  the  University,  upon  the 
'•  following  terms :  Ist.  That  Dr.  James  Flint  shall  have,  dur- 
*'  ing  his  incumbency,  the  sole  right  to  the  salary,  emolu- 
"  ments,  and  perquisites  of  Chandos  Professor  of  Medicine. 
**  2d.  That  Dr.  John  Flint  shall  not  have  right,  during  the 
**  incumbency  of  his  father,  to  sit,  deliberate,  or  vote,  in  any 
"  meeting  of  College,  University,  or  Faculty.  3d.  That  the 
*'  University  shall  have  a  right,  at  any  time  during  the  in- 
"  cumbency  of  Dr.  James  Flint,  when  they  see  cause,  to 
'*  summon  Dr.  John  Flint  to  reside  in  this  place,  and  to  dis- 
"  charge  the  duties  of  Professor  of  Medicine,  in  attending 
"  the  members  of  the  University  as  physician,  and  examining 
''  candidates  for  degrees  in  medicine.  4th.  That  if  Dr. 
*'  James  Flint,  and  Dr.  John  Flint,  are  elected  joint  Chandos 
"  Professors  of  Medicine,  they  shall  be  admitted  at  the  same 
**  time;  and  that,  previously  to  their  admission,  they  shall 
•*  subscribe,  in  presence  of  the  University,  a  minute  to  be 
*'  kept  in  retentiSy  expressing  their  acquiescence  in  the  three 
*'  preceding  articles.  5th.  That  upon  Dr.  James  Flint  ceas* 
*•  ing,  by  death,  by  resignation,  or  in  any  manner  of  way,  to 
*'  have  right  to  the  office,  Dr.  John  Flint  shall  immediately 
"  succeed^  without  any  new  admission,  to  the  fall  enjoyment 
"  of  the  rights^  pHvileges^  and  emoluments  of  the  Chandos 
'*  Professor  of  Medicine;  and  that  his  standing  in  the  Uni* 
"  vcrsity  shall  be  reckoned  from  the  date  of  his  admission 
**  with  his  father."  The  appellants  protested  against  these 
resolutions. 
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Dr.  James  Flint  thereupon  redgned,  and  retired ;  and  he       1609. 
andhiB  aon  were  immediately  elected  joint  Ftofessors  of 


Ifedidne,  although  the  appellants  objected  that  the  meeting  ^^^""^i  ^'^' 
had  not  been  called  for  an  election,  and  moTod,  without  sac-    hill,  '&c. 
cetB,  an  adjournment  of  the  meeting. 

The  appellant^  cone^Ting  this  to  be  an  incompetent  elec- 
tion, brought  a  bUl  of  suspension  and  interdict,  praying  their 
LordshipB  to  suspend  the  inductions  of  these  joifU  Professors, 
till  the  merits  of  the  election  should  be  finally  determined. 
Interim  interdict  was  at  first  granted,  but,  after  discussion, 
this  was  recalled  by  the  Lord  Ordinary,  who  at  sametimejtxij  3,  1804. 
passed  *<  the  bill  to  the  effect  of  trying  the  question  of  right," 
On  reclaiming  petition  the  Court  adhered.  Whereupon  the  Juljr  11, 1804. 
appdlanta  brought  the  action  of  reduction  and  declarator, 
for  setting  aside  the  right  of  the  presentees,  and  declaring 
the  right  of  the  members  of  the  University,  in  the  exercise 
of  their  patronage  of  this  professorship.  This  action  was 
conjoined  with- the  suspension. 

It  was  contended  that  the  whole  procedure  in  the  election 
was  unwarrantable  and  irregular.    It  wag  purposely  hurried 
on  before  the  induction  of  Professor  Hunter,  while,  for  this 
precipitancy,  there  was  no  cause  or  necessity,  Dr.  Flint, 
senior,  being  in  full  vigour  of  health.    But  the  question  of 
right  to  make  the  election  and  nomination  is  of  great  im- 
pcMTtaace,  both  in  a  general  point  of  view,  as  well  as  respects 
the  interest  of  the  University.    In  considering  this  ques- 
tion, it  is  necessary  to  keep  in  view  the  precise  situation  in 
which  the  Drs.  FUnts,  father  and  son,  actually  are.    It  will 
be  seen  that  this  election  made  no  alteration  whatever  in 
the  situation  of  Dr.  Flint,  senior.    He  remained  the  actual 
incumbent^  having  the  sole  right  to  the  salary,  emoluments, 
and  perquisites  of  the  office.    This  appeared  from  the  mi- 
nute of  election.    Moreover,  Dr.  John  Flint  was  not  to 
have  a  right,  during  the  incumbency  of  his  father,  to  sit, 
deliberate,  or  vote  in  any  meeting  of  College,  University,  or 
Faculty.    It  was  true,  by  the  minute,  that  the  University 
were  to  have  a  right  to  summon,  when  they  saw  cause.  Dr. 
John  Flint  to  reside  in  St.  Andrew^s,  and  to  discharge  the 
duties  of  Professor  of  Medicine ;  and  that,  upon  the  father's 
®^^^gf  by  death,  resigpation  or  otherwise,  the  son  was 
immediately  to  succeed.   But  it  was  manifest  that  Dr.  Flint, 
>^or,  was  considered  to  be,  and  now  is,  the  sole  incumbent, 
^d  the  son'8  right  merely  a  gifl  as  successor ^  to  take  effect 
^t  some  after  period.     Such  an  appointment  the  appellants 
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1809.       hold  to  be  quite  illegal,  and  inconsistent  with  the  Cbandos 
Foundation.     It  was  further  stated,   that  the  cases  re- 


ABMOT,  &o.   ferrecl  to  did  not  apply.     In  them  the  jounger  grantee  ea- 


V 


HILL,  &c.  ^^^  immediately  to  the  active  discharge  of  the  whole  duties, 
Lidrd  of  and  the  former  incumbent  is  superannuated  on  his  salaiy. 
Nairn°^Jam  ^^  ^^*®®*  ^^^  *^®  present  have  yet  appeared ;  but  the  re- 
24,  1677,  spondents  cannot  deny  that  it  would  be  incompetent  for 
9900 '^orS'  *  Jliferonter,  or  an  heir  of  entail  possessing  the  right  of  pa- 
Tarbat «.  tronage  of  a  church,  to  defeat  the  right  of  the  fiar,  or  next 
Olipbant,  substitute,  by  appointing  an  assistant  and  successor  to  a  parish 
Mor'.  p'  *  minister.  And  the  members  of  the  College  are  in  a  similar 
13115.  situation.     With  regard  to  the  practice  of  appointing  to 

joint  Professorships  in  the  Universities  of  Edinburgh,  Qlas- 
gow,  and  Aberdeen,  these  have  all  been  of  a  nature  different 
from  the  prei^ent.  The  appellants  know  that  not  one  of 
them  have  been  sanctioned  by  ehe  decision  of  the  Court^  and 
they  are,  besides,  contrary  to  the  clearest  principles  of  law 
and  equity.  It  may  therefore  be  doubted  how  far  this  prac- 
tice of  appointing  joint  Professorships  can  be  sanctioned 
and  established  by  mere  practice ;  but  even  if  it  could,  no 
such  practice  has  hitherto  occurred  in  any  one  instance  in 
St.  Andrew^s,  although  it  has  subsisted  for  300  years.  Nay,  if 
practice  is  at  all  to  be  allowed  to  affect  the  question^  tihen 
as  the  practice  in  this  University  has,  since  its  foundation, 
been  the  very  opposite  of  allowing  such  appointments,  the 
case  on  this  head  falls  at  once  to  the  ground. 

In  answer,  the  respondents  pleaded,  that  the  University, 
in  the  exercise  of  those  rights  which  are  common  to  patrons 
of  Professorships  in  Scotland,  and  in  conformity  to  powers 
vested  in  them  by  the  constitution  of  the  Chandos  Profes- 
sorship, was  entitled  to  elect  Dr.  John  Flint,  junior,  assis- 
tant successor  to  his  father.  It  is  the  imperious  duty  of  pa- 
trons to  make  such  elections,  in  all  cases  where  the  actaal 
incumbent  is  either  disabled,  by  age  or  infirmity,  from  per- 
forming the  duties  of  his  office,  or  where,  from  advanced 
age,  it  is  probable  that  the  aid  of  an  assistant  will  be  speedi- 
ly required,  and  that  the  duties  will  be  subject  to  interrup- 
tions. 

At  the  time  of  the  election,  Dr.  Flint  was  70  years  of  age, 
had  been  40  years  in  the  Chair,  and  his  request  to  have  a 
colleague,  was  both  reasonable  and  expedient.  Were  such 
an  arrangement  incompetent,  then  both  the  Professor  and 
the  University  would  be  exposed  to  great  hardship  and 
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iDJiiiy.    For  the  Frofeflsor  would  be  forced  to  resign^  and       1809. 
therebj  lose  his  salary,  or  be  obliged  to  retain  his  office 


long  afttf  his  usual  abiHties  were  impaired,  and  his  bodily  in-   ^»»o^»  ^^^ 

finnitieB  totally  incapacitated  him.    In  the  present  election    bill,  &c. 

erery  step  taken,  besides,  was  fair.    There  was  no  hnrry  or 

precipitancy  in  carrying  it  through.    The  arrangement  had 

been  contemplated  for  some  years ;  and  when  at  last  it  was 

carried  through,  every  member  of  the  University  got  timeous 

notice.    The  admission  of  Messrs.  Flint  is  farther  regular, 

by  the  terms  of  the  Cfaandos  bond.    The  bond  prescribing 

that  the  Professor  **  shall  be  instantly  and  in  due  form  in- 

'*  stalled  by  the  said  Rector  in  his  said  office  and  profession 

•*  of  medicine  and  anatomy." 

The  Lord  Ordinary  pronounced  this  interlocutor  in  the 
eoDJoined  processes : — **  In  the  suspension,  repels  the  reasons  Feb.  1, 1806. 
"  of  suspension ;  and  in  the  reduction,  sustains  the  defences, 
"and  assoilzies  the  defender;  finds  no  expenses  due  to 
*'  either  party,  and  decerns ;  and,  in  order  that  this  cause, 
"  which  has  already  been  so  much  agitated,  may  receive  a 
'*  speedy  determination,  dispenses  with  any  representation 
*'  being  presented  against  the  interlocutor."  On  reclaiming 
petition  the  Court  adhered.*  Jan.  21, 1807. 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords. 


*  Opinions  of  the  Judges: — 

LofiD  Pbbsidbnt  Campbbix  said : — "  This  is  a  question  in  re* 
gBid  to  the  election  of  a  Professor.  I  am  of  opinion  there  is  a  ma* 
JQiity  of  votes  for  Dr.  Flint ;  and  that  this  would  be  the  case,  even 
ooontiog  those  who  were  absent 

^  A  oonjonct  election  or  nomination  u  not  uncommon,  and,  in 
puticiilar  circumstances,  highly  expedient  Assistants  and  sncces- 
•on  ace.often  given  to  ministers  and  professors ;  and  the  nature  of 
tliese  offices  does  not  exdude  such  appointment  as  in  the  case  of 
judges  or  officers  in  the  army  or  navy. 

**  There  was  sufficient  time  and  notice  given  here  ;  and  there  is 
»>  objection  in  point  of  fitness  stated  to  the  party.  There  ought 
to  bave  been  no  interdict,  either  in  this  or  the  other  case." 

PeUtion,  Uth  July  I80i. 

*'  See  my  former  notes.  The  interdict  ought  never  to  have  been 
gnnted.  We  must  hold  the  election  to  be  good  till  set  aside,  and 
the  admission  follows  of  course.*' 

President  Campbell*s  Session  Papers,  (Jan.,  Feb.,  March,  1805.) 
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1809.  Pleaded  bp  the  Appellants. — The  election  in  question  wm 

— «—  proceeded  with  in  an  irregular  manner  when  the  eleetiro 
ABNOT,  &c.  body  was  not  foil,  and  with  an  intention  of  preyenting  the 
HILL  &c.  exercise  of  the  elective  franchise  of  a  Professor  already 
appointed,  whose  induction  was  to  take  place  in  a  few  days, 
and  whose  sentiments  were  supposed  to  be  hostile  to  tiie 
measure  in  question ;  and  this  without  even  the  pretence  of 
necessity  for  such  precipitancy.  Further,  die  election  in 
question,  though  it  affected  to  be  a  joint  election,  was  in 
fact  an  election  of  Dr.  Flint,  senior,  as  actual  t9ictcm&snl»  and 
of  Dr.  Flint,  his  son,  to  be  his  succeswr^ot  Professor  m  re- 
version.  Such  an  election  was  incompatible  with  the  rights 
of  the  electors  in  the  present  case,  and  an  infringement  upon 
the  rights  and  privileges  of  their  successors;  and  thelawupon 
this  subject  has  been  confirmed  by  repeated  dedsions  of  the 
Courts  in  Scotland.  It  is  therefore  incompetent,  in  caaes 
like  the  present,  to  knake  a  joint  election.  Whatever  prac- 
tice may  have  obtained  of  joint  appointments  in  the  Church 
of  Scotland,  and  in  other  Scotch  ITniversities,  no  case  of  that 
kind  has  been  sanctioned  by  any  decision  of  the  courts  of 
that  country ;  and  the  practice  in  the  University  of  Saint 
Andrew's  in  all  time  past  has  been  decidedly  hostile  to  such 
joint  appointments,  the  propriety  of  which  have  come  re* 
peatedly  under  discussion.  Besides,  the  appointment  is  not 
only  an  infringement  of,  and  contrary  to  the  regulations  of 
the  Professorship  laid  down  at  the  time  of  its  original  fonn-- 
dation;  but  also  contrary  to  the  act  20  Geo.  IL  c.  32,  in  so 
far  as  it  alters  the  number  of  patrons  and  administattors 
appointed  by  that  statute. 

Pleaded  for  the  Respondents. — ^The  terms  of  the  Chandos 
bond,  which  is  both  the  foundation  of  the  patronage,  and 
the  rule  according  to  which  it  must  be  exercised,  the  Uni* 
versity  are  invested  with  a  power  of  making  all  such  regu- 
lations as  may  be  thought  most  conducive  for  the  advance- 
ment of  the  ''  foresaid  Profession."  The  University,  in  the 
exercise  of  this  discretion,  considered  that  an  assistant  and 
successor  was,  from  the  advanced  age  of  Dr.  Flint,  necessary 
for  the  due  and  uninterrupted  performance  of  the  duties  of 
the  Professor  of  Medicine  and  Anatomy,  and  appointed  a 
person  to  that  situation  whose  qualifications  were  unques- 
tionable, and  whose  character  was  unimpeachable.  By  the 
law  and  invariable  practice  of  Scotland,  it  is  the  common 
right  of  patrons  to  appoint  assistants  and  successors  in  those 
cases  in  which  it  is  necessary.    The  patronage,  in  this  case, 
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tested  in  the  Universiiy,  waB  a  public  irast,  ^hioh  it  was  the       i809. 
r^ht  and  doty  of  the  University  so  to  exercise  that  there 


might  be  no  interruption  in  the  performance  of  the  duties  of  a»«<>*>  4^* 
the  office,  which,  from  age  and  inability  of  the  present  in-    hill,  &o. 
combenty  was  daily  apprehended ;  and  the  election,  in  the 
present  case,  was  both  regular,  necessary,  and  expedient. 

After  hearing  counsel, 

Tbb  Lord  Chancellor  Eldon  said, 

«•  My  Lofds, 

'*  This  appeal  respects  the^talidity  of  the  election  of  Dr.  James 
and  l)r.  John  Flint,  to  be  joint  Chandos  Professors  of  Medicine  in 
the  UniTersity  of  St.  AndreVs. 

''In  1721,  the  then  Doke  of  Chandos  founded  this  Professorship 
in  the  Unirersity  of  St.  Andrew's.  His  Grace  paid  the  sum  of 
£1000  ia  that  University,  for  establishing  a  fund  for  this  Professor- 
ship, lliis  sum  was  accepted  of  by  the  University ;  and  they 
theieby  became  bound  by  law  to  observe  the  rules  and  regulations 
laid  down  by  the  founder,  in  so  feir  as  these  were  not  duly  altered. 
These  roles  and  regulations  were  laid  down  in  a  bond  granted  by 
the  Univenitj  for  this  purpose.  The  bond  is  in  the  following 
terms.    (Here  his  Lordship  read  the  Chandos  bond). 

"  This  instrument,  from  beginning  to  end  of  if,  unless  it  is  to  re- 
cttve  some  construction  irorn  the  common  law  of  Scotland,  or  by 
analogy  from  other  cases  which  I  am  not  aware  of,  appears  to  pro- 
vide for  this  Professorship  being  to  be  enjoyed  by  a  single  individual 
at  a  time.  It  is  true  that  there  is  a  clause  in  it,  that  the  University 
slumld  have  power  to  make  '  such  farther  regulations  as  may  be 
'  thought  most  conducive  for  the  advaincetnent  of  the  foresaid  Profes- 
^  noo.'  This  clause  was  founded  on  by  the  respondents,  and  shall 
be  afterwards  further  noticed. 

*^In  1770,  Dr.  James  Flint  was  elected  to  the  ChandosProfessor- 
ship.  Both  parties  agreed  that  he  has  faithfully  executed  the  du- 
&8  belonging  to  his  dtuation  during  this  long  period.  They  agree 
^  that  for  the  last  nine  or  ten  years  he  has  been  very  desirous  of 
baling  his  son.  Dr.  John  Flint,  physician  at  Gainsborough,  in  Lincoln- 
siure,  appointed  joint  Professor  with  him.  The  appellants  state  his 
▼iewB  to  have  been,  to  have  his  son  appointed  Professor  in  reversion. 
'^^  Dr.  James  Flint  was  to  perform  the  duties  and  receive  the 
*^bty,  and  that  the  son  was  to  have  a  sort  of  undivided  moiety  of  the 
l^fesBorship,  and  to  be  called,  on  his  fathet^s  death  or  resignation, 
^  hit  turn,  to  perform  the  duties,  and  receive  the  salary  of  this 
office.  This  project  had  been  for  so  many  years  in  the  view  of  Dr. 
'»«ne»  Flint,  and  was  so  well  known  to  all  the  members  of  the  Uni- 


V 
BILL. 
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1809.        Tersity,  that  it  was  strongly  insisted  upon  by  the  respondents  a» 

doing  away  with  any  objection  from  want  of  notice  of  the  transactimi 

ARNOT,  ^c,  which  I  am  about  to  mention.  But,  if  a  formal  notice  was  neces- 
^  sary,  in  regard  to  this  matter,  I  think  your  Lordships  will  agree  with 
me,  that  no  notoriety  as  to  the  wishes  of  Dr.  Flint,  senior,  would  be 
tantamount  to  such  legal  notice. 

<*  We  now  come  down  to  the  21st  of  April  1804,  when  Dr.  Flint's 
wishes  were  first  formaUy  communicated  to  the  UniTeiBity.  At » 
meeting  of  the  University  held  on  that  day,  Dr.  Flint  gave  in  a  let-* 
ter,  stating  his  desire  to  haye  his  son,  Dr.  John  Flint,  joined  with 
him  in  his  office.  This  letter  the  meeting  directed  to  lie  upon  the 
table  till  the  28th  of  April,  and  a  meeting  was  appcnnted  for  twelTe 
o  clock  of  that  day,  *•  to  take  it  into  consideration.'  (His  Lordahip 
read  at  laige  the  minute  of  this  meeting  of  the  21st  of  April). 

^*  It  was  Tery  grayely  insisted  upon  at  your  Lordships'  bar,  that 
this  minute,  joined  to  certain  communications  made  to  Dr.  Hill,  in 
letters  to  Dr.  Playfair  and  Dr.  Adamson,  gave  seren  days*  notice  of 
the  election  which  subsequently  took  place  on  the  28th  of  April. 
The  minute  of  the  21st  says  merely,  That  the  lettter  was  to  be 
taken  into  consideration  on  the  28th,  and  I  see  nothing  in  Dr.  HilTs 
letter  more  than  thb,  that  an  intimation  was  giyen,  that  if  Dr.  Flint, 
senior,  should  resign  his  office^  certain  proceedings  might  be  there- 
upon competent  It  is  necessary  to  recollect,  that  Dr.  Flint's  letter 
was  to  be  taken  into  consideration  by  persons  not  in  the  ordinary 
situation  of  patrons  of  Church  liyings,  and  the  like,  but  by  thooe 
who  were  to  act  according  to  the  directions  of  the  Chandos  bond, 
and  who  were  to  execute  their  right  of  election,  after  a  trial  of  the 
sufficiency  of  the  candidate.  This  supposes  that  the  electors  were 
to  haye  an  opportunity  giyen  them  of  trying  the  merits  of  any  can- 
didate, and  of  allowing  others  to  become  candidates. 

**  You  would  think  me  ridiculous  were  I  to  state,  that  this  direc- 
tion, contained  in  the  minute  of  the  21st  of  April,  joined  to  the  com* 
munications  made  by  Dr.  Hill,  could  be  considered  as  legal  notice  of 
an  election  held  on  the  28th  of  April.  It  would  be  a  mockery  to 
say,  that  the  electors  were  thereby  enabled  to  look  out  for  other 
candidates,  or  that  other  candidates  were  enabled  to  offer  themaelyes 
upon  an  intimation  such  as  this.  The  electors  could  not  know,  in 
a  legal  point  of  yiew,  if  any  yacancy  would  actually  take  place  or 
not,  or  that  an  opportunity  would  occur  to  make  any  election. 

"  Without  using  any  harsh  language,  it  appears  to  me  to  be  quite 
impossible  to  disguise  from  one's  self  what  the  meaning  of  this  truly 
was. 

*'  Then  we  come  to  the  meeting  of  the  28th  of  ApriL  (Here  his 
Lordship  read  the  minutes  of  the  28th  of  April  at  length). 

"  It  is  quite  impossible  to  say,  that  what  is  here  termed  an  elec- 
tion, touk  place  on  due  notice ;  the  parties  did  not  know,  at  least 
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ought  not  to  hare  known,  that  any  ledgnation  would  take  place        mo9. 

till  th€j  came  to  this  meeting.    Whether  yon  consider  it  as  a  joint    . . 

election,  or  the  election  of  an  assistant  to  Dr  Flint,  senior,  it  was    arnot,  &c. 
sn  election  of  neither,  in  terms  of  the  Chandos  bond ;  it  was  a  mere  ^' 

appointment  of  two  persons  to  this  office,  made  by  certain  of  the  ' 

electors,  without  notice  to,  and  contrary  to,  the  consent  of  the 
others. 

"  I  consider  it  to  be  quite  unnecessaiy  to  enter  into  the  other  points 
of  this  cause  ;  upon  the  grounds  already  stated,  I  hare  no  difficulty 
whatever  in  saying  that  this  pretended  election  was  illegal  and 
▼Old. 

**  I  hare  only  one  obserration  more  to  add, — upon  an  aignment 
stated  by  the  respondents,  that  the  proceedings  might  be  supported 
imder  that  clause  of  the  Chandos  bond,  which  allowed  the  Unirer- 
dty  to  make  such  farther  regulations  as  might  be  thou^t  most  con- 
dnciTe  for  the  adTancement  of  this  Professorship.  I  ncTcr  saw  any 
propositiQn  less  tenable  than  this,  that  the  transaction  in  question 
could  be  supported  on  that  ground.  It  is  quite  impossible  for  me  to 
represent  to  your  Lordships  that  it  could  be  so  justified.  I  there- 
fore more,  &e. 

It  was  ordered  and  adjudged,  That  the  election  of  Doc- 
tors James  and  John  Flint  was  illegal  and  void,  and  that 
their  presentation  and  indoction  ought  to  be  set  aside 
and  reduced.  And  it  is  therefore  ordered  and  adjudg- 
ed, That,  with  this  finding,  the  cause  be  remitted  back 
to  the  Court  of  Session  in  Scotland,  to  review  the  inter- 
locutors complained  of,  and  to  proceed  as  to  the  said 
Court  shall  seem  meet. 

For  Appellants,  Sir  Samuel  Bomillyf  Henry  Erekine. 
For   Respondents,    Wm.  Adam,  Adam  GiUies,  James 

Wedderburtu 

Note. — It  is  very  inaccurately  stated  in  M.  App.  Part  I.  '*  Col- 
lege,**  that  ^'  The  Lord  Chancellor,  in  making  the  motion  for  a  re- 
versal of  the  interlocutors  of  the  Court  of  Session,  said,  that  he  wish- 
ed the  judgment  to  be  understood  to  rest  altogether  upon  its  own 
merits,  and  to  proceed  entirely  upon  the  circumstances  of  the  particu- 
lar case,  and  dierefore  inapplicable  to,  and  having  no  bearing  upon 
any  of  the  others  of  a  joint  election,  or  of  the  election  of  an  assistant 
Professor,  which  had  been  mentioned.*'  No  such  observation  as  that 
now  quoted  was  made  by  the  Lord  Chancellor. 
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1809. 


Appellants; 


RespondenU. 


The  Re?.  Dr.  Playfair,  Principal  of  the 

PLATPAiB,&c.     United  College  of   St.   Andrew's,  Dr. 
MACDONALD,       HuNTBR,  Profossor  of   Humanity,    Mr. 
^^'  Jambs  Hunter,  Professor  of  Rhetoric 

and  Logic,  and  Dr.  John  Adamson,  Pro- 
fessor of  Civil  History  in  the  said  College, 

The  Rey.  Jambs  Macdonald,  Professor  of 
Natural  Philosophy;  John  Cook,  Pro< 
fessor  of  Moral  Philosophy,  Dr.  James 
Flint,  Professor  of  Medicine,  and  the 
Rev.  Hbnrt  David  Hill,  Professor  of 
Greek  :  all  in  said  College, 

House  of  Lords,  26th  May  1809. 

College — ^Election  of  Professor  —  Cabtino  Vote  —  Diomior 
Persona. — Li  the  election  of  a  Professor  for  the  Chair  of  Na- 
tural Philosophy  in  the  Colleges  of  St  Salvator  and  St.  Leonard's, 
of  St.  Andrew's,  two  candidates  appeared,  and  were  put  in  norai* 
nation.  Four  Professors  voted  for  Mr.  Jackson,  among  whom  was 
the  Principal  of  the  College ;  and  four  voted  for  Mr.  Macdonald, 
the  other  candidate.  Whether  the  one  or  the  other  was  elected, 
depended  upon.  Whether  the  Principal  had  hoth  an  original 
vote,  and  also  a  casting  vote  ;  or  only  a  casting  vote  in  case  of 
equality  ?  and,  2.  Whether  the  vote  given  hy  Dr.  Flint  was  a 
valid  vote,  he  not  having  been  duly  admitted  as  a  Professor  ?  Held 
that  the  Principal  was  not  entitled  to  give  two  votes,  but  onlj 
a  casting  vote  in  the  case  of  equality ;  and  that  Mr.  Macdonald 
was  duly  elected  Professor  to  the  Chair.  Reversed  in  the  House 
of  Lords,  and  held  that  the  Principal  was  entitled  both  to  an  ori- 
ginal and  a  casting  vote  in  the  case  of  equality,  and,  therefore, 
that  Mr.  Jackson  bad  been  duly  elected  Professor. 

This  question  arose  out  of  a  contested  election  for  tho 
Chair  of  Natural  Philosophy  in  the  College  of  St.  Andrew's, 
vacant  by  the  death  of  Dr.  Rotheram.  Two  candidates 
appeared, — one  Mr.  Thomas  Jackson,  of  the  Ayr  Academy ; 
and  the  other,  the  Rev.  Mr.  Macdonald. 

The  election  was  in  the  Principal  and  Professors;  and 
four  voted  for  Mr.  Jackson,  consisting  of  the  appellants, 
among  whom  was  the  Principal  of  the  College ;  and  four 
voted  for  Mr.  Macdonald,  consisting  of  the  respondents. 

There  were  two  questions :  1.  Whether  Dr.  Playfair,  as 
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Principal  of  tihe  Collage,  had  a  right  both  to  an  original       1^09* 

vote  and  also  to  a  casting  vote ;  or  whether  he  had  right  to    " 

a  casting  vote  only  in  the  case  of  an  equality  of  votes  ?         p*»ayfaib, 

2.  Whether  Dr.  Flint  had  any  title  to  the  ProfessorBhip  macuohald, 
under  which  he  claimed  the  right  to  vate ;  and  whether  he        ^^' 
bad  been  didy  admitted  as  Professor? 

If  Dr.  Playfair  had  an  original,  and  also  a  casting  vote, 
Mr.  Jackson  was  duly  elected ;  if  he  had  only  an  original 
vote,  and  if  the  vote  of  Dr.  Flint  be  sustained,  neither  can- 
didate was  duly  elected.  But  if  Dr.  Flint^s  vote  was  bad, 
and  the  Principal's  elective  vote  good,  then  Mr.  Jackson  was 
dniy  elected ;  if  both  these  votes  were  bad,  in  that  case  the 
election  was  decided  by  the  Principal's  easting  vote,  and 
Mr.  Jackson  was  elected ;  and  if  the  Principal  had  no  casting 
vote,  then  the  election  was  undecided. 

A  suspension  and  interdict  was  brought  to  try  the  first 
question,  as  to  the  precise  nature  of  Dr.  Playfair'^s  right  to 
vete.  This  question  depended  upon  the  original  constitution 
and  foundation  of  the  College,  from  wbichit  appeared, — ^That 
the  separate  Colleges  are  now  combined  by  act  of  P)Etfliament. 

The  College  of  St.  Salvator  was  founded  by  Bishop 
Kennedy  in  1458,  consisted  originally  of  thirteen  persons, 
three  Graduates  in  Divinity,  (a  Provost  or  Principal),  a  Li- 
centiate, and  a  Bachelor),  four  Masters  of  Arts,  and  six 
Scholars.  The  management  of  the  whole  affairs,  and  the 
nomination  of  all  the  inferior  members  of  the  society,  were 
lodged  exclusively  in  the  three  Graduates  in  Divinity.  The 
foundation  charter  expressly  says :  **  C»terorum  enim  qua- 
"  tuor  artis  Magistrorum  et  sex  Scholarium  assumptionem, 
'*  electionem,  impositionem  et  remotionem  eorundem  ex 
"  causis  prsafatis  sou  alijs  quibuscunque  rationabilibus  ad 
**  prsefatos  Prsepositum  Licentiatum  et  Buccalaureum  tan- 
'*  tnmmodo  volumus  pertinere  :*'  and,  by  a  subsequent  part 
of  the  same  charter,  it  is  provided  that,  in  case  any  one  of 
these  three  electors  was  absent,  or  disqualified  from  acting, 
his  pkce  should  be  supplied  by  the  Rector  of  the  University, 
or  a  person  specially  deputed  by  the  University  for  that  pur- 
pose. It  was  alleged  by  the  appellants^  that,  from  this  con- 
Btitution  of  the  College,  the  Principal,  or  Praepositus,  was, 
at  the  very  least,  vested  with  an  original  eleetive  vmee^  in 
ihe  same  manner  as  the  other  two  electors. 

The  present  Professors  sprung  from  the  "  regentes  in  ar- 
"  tihm^*  whose  original  situation  is  thus  described :  "  Ac 
''  duo  ad  minus  habili<M:es  de  prsefatis  artium  Magistris,  per 
''  dictoe  Prsepositum,  Licentiatum  et  Buccalaureum  annua- 
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1809.       **  tim  sunt  eligendi,  qui  Logicam,  Pbyacain,  Philoaophiaiii, 

— "  ant  Metapbyaicam,  legere,  et  ezercere  aatringantar/'    It 

PLATFAiB,  &c.  thus  appears  by  tbe  original  condition  of  tbe  Professors  in 
M ACDONALD,  ^^  Collego,  tboy  were  to  be  elected  annually  by  the  Prin- 
&c.        cipal.  Licentiate,  and  Bachelor. 

On  the  suppression  of  Popery,  and  abolition  of  Episcopa- 
cy, and  consequent  dilapidation  of  the  funds  of  the  UniTor- 
fiity,  a  variety  of  changes  took  place:  The  offices  of  Licen- 
tiate and  Bachelor  were  suppressed,  and  the  powers  and 
privileges  of  the  three  Graduates  came  to  centre  in  the 
Principal.  At  this  time  the  Principal  claimed  the  soU 
right  of  supplying  any  vacancies,  but  this  being  disputed  by 
the  Regents,  who  gradually  became  Professors,  it  was  made 
a  question  in  the  Court  of  Session  in  1707,  on  the  contested 
election  of  a  Professsor  of  Greek  to  St.  Sal?ator'8  College, 
and  the  Court  found  ''  that  the  right  of  election  of  Masters 
''  or  Professors,  in  St.  Salvator's  College  of  St.  Andrew's, 
''  doth  not  belong  to  the  Provost  (Principal)  alone,  but  to 
''  him  in  conjunction  with  the  Masters  of  that  College." 

Although  this  decision  fixed  the  right  of  the  other  Pro- 
fessors to  have  a  voice  in  the  election  beyond  all  dispute^  it 
was  also  conceived  to  fix  that  the  Principal  had  an  original 
right  to  vote  in  conjunction  with  them. 

Again,  with  reference  to  St.  Leonard's  College,  which 
was  founded  by  Hepburn,  Prior  of  St.  Andrew's,  in  1512,  in 
the  <<  Statuta  CoUegii  "  containing  the  rules  of  the  Founda- 
tion, it  is  declared  by  the  charter,  that  the  Principal  should 
have  the  care  or  management  of  the  whole  College  ("  Curam 
"  gerere  totius  CoUegii.") 

It  had  tbe  following  clause  in  regard  to  the  Regents  of 
Arts,  who  gradually  grew  up  to  be  Professors,  and  their 
mode  of  appointment,  '*  Regeutes  vero  quatuor  sint  in  nil- 
''  meroi  aut  pauciores  secundum  loci  facultates  ferre  pote- 
"  rint,  et  Magister  Principalis  judicaverit  expodire.  Vero 
"  ad  regendi  officium  instituentur  ac  redpientur  per  Domi- 
''  num  Priorem,  et  CoUegii  pro  tempore  existentem  Magis- 
"  trum  Principalem." 

The  appellant  contended,  on  the  construction  of  this 
clause,  that  the  meaning  was,  that  the  Regents  were  to  be 
appointed  by  the  Principal ;  and  ^*  instituted  and  received  " 
or  inducted  by  the  Prior  and  him  jointly. 

On  the  Reformation,  the  Archbishop  of  St.  Andrew^s 
bucceeded  to,  or  assumed  those  rights  which  formerly  be- 
longed to  the  Prior;  and  two  instances  were  on  record,  in 
which  Archbishop  Sharpe  had  filled  up  two  vacancies  with- 
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oat  the  interference  of  the  Principal,  althoogh  that  waa       1809. 
yerj  likely  owing  to  the  arbitrary  and  grasping  character  of 


this  Prelate.  playi air,  Ko. 

On  the  abolition  of  Episcopacy,  the  right  of  the  Arch-  hacdomali>, 
bishop  devolved  on  the  Crown,  who  appointed  the  Princi-  ^^• 
pal ;  and  it  is  certain  that  the  Principal  must  have  exercised 
the  sole  right  of  appointing  the  Regents  for  some  time,  be- 
caase,  in  1709,  this  right  was  made  the  subject  of  dispute, 
00  his  appointing  Mr.  Bymer,  whereupon  he  obtained  a 
grant  from  Queen  Anne  confirming  the  appointment,  and 
declaring  the  right  of  election  in  the  Prior  and  Principal 
jointly.  The  other  Professors  brought  a  reduction  of  the 
appointment,  which  action,  after  going  on  for  some  time, 
terminated  in  an  agreement,  whereby  it  was  agreed  that 
**  The  trial  shall  be  before  the  Principal  and  Regents,  con- 
**  cnrring  as  judges  therein ;  in  which  judgment  the  Princi- 
"  pal  votes/r«^,  if  he  pleases ;  and,  withal,  the  side  on  which 
"  the  Principal  is  shall  preponderate,  if  eqtuxl  in  number  to 
"Uie  other  side." 

The  act  of  Parliament  1747,  uniting  the  two  Colleges, 
declared  that  the  University  of  St.  Andrew's  ^^  shall  be 
"  under  the  management  of  the  Principal  (Magister  princi- 
**  palis)  and  other  Masters  of  the  said  United  College  in  all 
"  time  coming,"  &c.  By  sect.  9  it  was  farther  enacted,— 
'*  That  the  four  Professors  of  Greek  and  Philosophy  in 
*'  the  said  United  College  shall  be  elected  and  chosen  by 
'*  the  Principal  and  Professors  of  the  said  United  College, 
'*  upon  a  comparative  trial,  in  the  same  form  and  manner  as 
"  the  Professors  of  Greek  and  Philosophy  were  heretofore 
**  usually  elected,  by  the  Principals  and  Professors  of  the 
*'  said  Colleges  of  St.  Salvator  and  St.  Leonardos  respect- 
"  ively.** 

By  the  terms  of  this  act,  the  appellant  averred  that  the 
elective  franchise  was  conferred  on  the  Principal,  and  that 
there  was  nothing  in  the  statute  to  countenance  the  suppo- 
sition that  he  was  to  be  restricted  to  a  casting  vote  in  the 
case  of  equality  only.  This  construction,  he  averred,  was 
supported  by  the  practice  of  giving  first  an  original  vote ; 
and,  if  circumstances  called  for  it,  also  a  casting  vote;  and 
several  cases  of  appointment  were  referred  to. 

Bat,  on  the  other  hand,  it  was  averred  on  the  other  side, 
that  in  1781,  so  consciouswas  Principal  Watson  that  he  could 
notsupport  this  right,  thathe  gave  up  the  right  to  adoublevote 
at  a  College  meeting,  stating,  **  that  the  grounds  of  this  claim 
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1808.       (i.  €.  to  a  doable  vote)  were  insafficient  to  sapport  it,  aody 

""""""^    "  therefore,  his  present  resolution  is  hencefortli  to  continae 

'''^^'^"'  ^' "  ^^^  practice  of  voting  first,  andtorest  satisfied  with  theoast- 

H4CD0NALD,  "  log  voto."    Tho  roBpondonts  maintained  that  this  was  a 

^'        formal  Act  of  the  Society  or  College,  redncible  only  by  the 

judgment  of  a  superior  court,  and  binding,  until  so  reduced, 

on  all  subsequent  Professors* 

The  Lords,  upon  the  report  of  Lord  Glenlee,  pronounced 

Jan.  21, 1807.  this  interlocutor:  **  Find  that  the  Principal  of  the  United 

"  College  of  St.  Salvator  and  St.  Leonard,  of  St.  Andrew's, 

**  is  not  entitled  to  give  two  votes,  but  only  to  give  a  cast- 

'*  ing  vote,  in  case  of  equality ;   find  that  the  Rev.  James 

*'  Macdonald  was  duly  and  legally  elected  Professor  of 

'*  Natural  Philosophy  in  place  of  the  deceased  Dr.  John  Ro- 

'^  therara,   and   therefore  suspend  the   letters  simpliciter, 

**  and  continue  the  interdict  in  so  far  as  regards  Thomas 

**  Jackson's  admission,  butrecalltheinterdictastoJamesMac- 

"  donald'sadmission,  and  decern ;  and  find  no  expenses  dueto 

*'  either  party,  and  that  the  same  are  not  to  be  stated  against 

**  the  funds  of  the  College,  but  defrayed  by  the  parties 

**  from  their  own  private  funds."* 

Against  this  and  the  previous  interlocutor  of  the  Lord 
Ordinary  the  present  appeal  was  brought 

Pleaded  far  the  Appellants. — In  the  election  in  question, 
Professor  Playfair  had  a  clear  right  to  give  an  original 
elective  vote,  as  well  as  a  casting  vote  in  the  case  of  equali- 


*  Opinions  of  the  Judges : — 
Lord  Prbsidbnt  Campbell  said : — *^  This  is  a  question  of  an 
election  of  a  Professor,  in  the  United  Colleges  of  St.  Salvator  and 
St.  Leonard's,  in  St  Andrew's.  The  persona  dignior^  or  presiding 
member,  seldom  has  a  double  vote ;  (Vide  M*Laurin's  Law  PointB^ 
p.  76.)  Li  general,  he  has  only  a  yoice  in  case  of  equality*  This  is 
the  case  in  the  election  of  the  Chandos  Professor  of  Medicine  in  that 
University.  Vide  Amot  v.  Hill,  3d  July  1804,  (previous  appeal.) 
The  presiding  member  is  supposed  to  haye  sufficient  influence  in  everj 
question  by  his  pre-eminence  and  dignity,  and  the  powers  of  reason- 
ing which  he  may  exercise,  without  adding  to  his  weight  the  mechani- 
cal power  of  Toting  as  an  ordinary  member.  Accordingly,  this  is  onlj 
allowed  where  it  has  either  been  so  provided  by  positive  constitution, 
or  by  established  practice.  Neither  of  these  occur  here.  On  the  con- 
trary. Principal  Watson,  after  making  the  claim,  gave  it  up.  Were 
the  Rector  to  be  called  in  as  presiding  officer,  to  give  a  casting  vote, 
this  would  not  mend  the  matter ;  for  he,  though  still  digniar  pertona 
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tj  ;  and  ibis  right  is  clearly  supported  and  dedacible  from       1809. 
the  original  foundation  of  the  Colleges — ^from  the  acts  of    — ^— 
Parliament,  and  from  the  whole  drcnmstances  above  Bet"^"^"'**^' 
forth;  and  his  tote  therefore,  as  given  for  Mr,  JacksoDy  macdohald, 
onght'to  have  been  received  and  counted ;  and  the  electors        ^^- 
interested  for  Mr.  Macdodald  did  wrong  in  refusing  to  re- 
ceive and  reckon  the  vote  so  given  by  him  in  favour  of  Mr. 
Jackson.     They  further  did  wrong  in  counting  the  vote  of 
Dr.  James  Flint,  because  he  not  having  been  duly  elected 
Cbandos  Professor  of  Medicine,  nor  duly  inducted  into  the 
United  College,  and  his  right  to  the  office  being  in  discus- 
non,  at  the  period  of  the  election  in  question,  in  the  Court 
of  Session,  the  vote  tendered  by  him  for  Mr.  Macdonald 
ought  not  to  have  been  received  or  counted.     But  even 
supposing  the  vote  of  Dr.  Flint  a  good  vote,  still  the  casting 

at  the  meeting,  would  just  be  in  the  same  state  if  the  members,  in- 
clading  him,  should  happen  to  be  equal  (Vide  Dairymple  v.  Ker, 
2d  March  1762,  unreported.) 

"  As  to  the  second  point,  I  think  Flint's  vote  clearly  good.  The 
interdict  against  him  is  recalled,  because  his  re-election  was  held 
good,  till  it  should  be  reduced.  The  suspension  is  only  passed  to 
try  the  merits  in  a  shorter  way  than  by  reduction,  but  has  nerer 
gone  further,  and,  in  the  meantime,  he  is  in  possession.  See  the  acts 
instituting  this  Court,  where  the  President  is  mentioned  as  a  con  • 
Bdtoent  member  of  the  Court,  and  yet,  being  in  the  Chair,  he  can 
only  have  a  casting  vote,  but  has  no  ordinary  vote.  If  the  Chan- 
cellor were  in  the  Chair,  the  President  would  then  have  an  ordinary 
vote.*' 

Lord  Woodbousblbb. — ^'  In  my  opinion  the  Principal  has  an 
original  vote ;  and,  if  equal,  he  is  entitled  to  a  casting  vote*;  and  the 
foundations  of  both  the  Colleges  prove  this.  It  is  the  same  in  cases 
of  Court  Martial." 

Lord  Hbbmano  — **  I  am  of  the  contrary  opinion.  In  the  Com- 
missary Court  of  Edinburgh  there  is  no  double  vote.  This  is  found- 
ed on  the  common  law.'' 

Lord  Mbadowbamk. — *'  I  think  that  Flint  was  entitled  to  vote ; 
bat  it  is  founded  on  common  sense  that  the  dignior  persona  must 
have  a  preponderance,  and  therefore  a  double  vote.*' 

Lord  Jubticb  Clerk  (Hope.) — **•  I  think  there  is  no  double 
▼ete ;  and  that  nothing  but  statute  or  inveterate  custom  can  bestow 
this." 
Lord  Arm adalb.— *<  I  am  of  the  same  opinion." 
Ix>RD  Graio.— *'  I  rather  think  he  has  two  votes,  or  he  has  none 
•I  alL" 
President  Campbell's  Session  Plapers,  (Jan.,  Feb.,  Mar.,  1605.) 
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IH09.       vote  given  by  Principal  Playfair,  together  with  his  original 
or  elective  vote,  decided  the  election  in  favoar  of  Mr. 


PLATiAiB,&c.jj^^j^gQ„^  who  was  thus  dnly  elected  Professor  of  Natural 
HACDOMALD,  Philosophj  in  the  United  Colleges  of  St.  Andrew's. 

^'  Pleaded  for  the  Respondents. — By  the  common  law  of 

Scotland,  the  president  of  every  public  body  ezerdses  his 
right  to  vote,  in  the  qualified  form  of  a  casting  vote,  and  in 
no  case  whatever  has  a  right  to  a  double  vote,  except  in 
virtue  of  special  constitution  or  positive  statute.  This  qua- 
lification of  the  right  of  voting  is  a  necessary  consequence 
of  the  office  of  President,  and  is  more  than  compensated  by 
the  influence  belonging  to  that  situation. 

By  the  respective  foundations  of  St.  Salvator  and  St. 
Leonard's,  the  Principal,  or  Prsopositus,  is  not  invested  with 
a  double  vote,  neither  is  this  extensive  and  extraordinaiy 
privilege  conferred  by  the  act  of  Union.  By  the  uninter- 
rupted and  invariable  practice  previous  to  the  union  of  these 
Colleges,  as  well  as  subsequent  to  that  period,  the  Principal 
has  never  exercised  a  right  to  more  than  a  single  casting 
vote.  And,  by  a  solemn  resolution  or  bye  law,  passed  by 
the  members  of  the  College  in  the  year  1780,  it  was  finally 
settled,  that  the  right  to  a  double  vote,  now  claimed  by  the 
appellants,  as  it  was  neither  granted  by  the  charters,  nor 
sanctioned  by  the  practice  of  the  College,  did  not  belong  to 
the  Principal. 

After  hearing  counsel. 

The  Lord  Chancellor  Eldcn  aaid, — 
*' My  Lords, 

**  This  is  the  first  in  order  of  two  appeals  from  the  UniverBity  of 
St.  Andrew's  in  Scotland,  which  stand  for  decision  before  yoor 
Lordships. 

'^  (Here  his  Lordship  stated  the  names  of  the  parties,  appellants 
and  respondents,  and  read  the  interlocators  appealed  against  firom 
the  printed  cases). 

<*  The  cause  arose  out  of  the  contested  election  of  a  Professor  of 
Natural  Philosophy  in  the  United  Coll^  of  St.  Andrew's.  This 
election  took  place  on  the  1st  of  December  1804.  There  were  two 
candidates  for  the  vacant  chair,  Mr.  Thomas  Jackson,  a  gentleman 
who  is  mentioned  to  have  taught  in  the  University  of  Glasgow ;  and 
the  Rev.  James  Macdonald,  who,  by  the  proceedings  had  at  the 
election,  having  been  declared  the  successful  candidate,  comes  here 
as  one  of  the  respondents. 

*'  At  the  election,  a  question  arose,  If  Dr.  James  Flint,  then  ap- 
pearing as  Chandos  Professor  of  Medicine,  had  been  properij 
elected  into  that  situation,  in  a  recent  election  along  with  his  son; 
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and,  farther,  grantiDg  that  his  election  had  heen  good,  whether  he  was        1809. 
Imb/  in  potseuion  of  his  office,  by  not  hating  been  duly  inducted  in 


ike  same  f  platfair,  &c. 

"  When  the  question  was  put  in  the  election,  the  appellants,  who  macdonald 
were  four  in  number,  yoted  for  Mr.  Jackson.  The  four  respond-  &c. 
ents,  who  claimed  to  Tote  in  the  election,  voted  for  Mr.  Macdonald  ; 
and  Dr.  Plajfair,  the  Principal  of  the  United  College,  in  case  the 
votes  should  be  found  to  be  equal,  tendered  his  casting  rote  for  Mr. 
Jackson.  He  had  preyiouslj  given  an  original  vote,  and,  as 
four  electors  voted  for  Mr.  Macdonald,  and  only  three  (exclusive  of 
the  Principal)  for  Mr.  Jackson,  the  Principal  was  entitled  to  vote  in 
the  election. 

"  The  action  was  thereupon  brought*  in  which  the  interlocutors 
were  pronounced  which  I  have  read  to  your  Lordships.  Upon 
these  the  appeal  was  brought  here. 

''  In  this  cause,  the  appellants  contended,  1.  That  Dr.  Plajfair 
had  both  an  original  and  a  casting  vote.  2.  That  Dr.  Flint  was  not 
dulj  elected ;  and^  3d.  That  he  was  not  duly  inducted.  The  effect 
of  the  judgment  of  the  Court  below  was  to  find  that  Dr.  Flint's 
title  to  vote  was  good,  both  on  his  original  right,  and  on  the  induc- 
tion ;  and  that  Dr.  Playfair  had  no  right  to  an  original  vote. 

(Here  his  Lordship,  from  the  second  page  of  the  appeal  case,  2d 
paragraph  for  the  appellant,  read  the  di£ferent  views  of  this  election, 
as  it  would  be  operated  on,  in  case  of  any  alteration  of  the  judgment). 

**  In  this  case,  and  in  the  other  which  is  connected  with  it,  I  have 
endeavoured  to  scrutinize  my  own  opinion,  and  get  rid  of  every 
thing  like  prejudice  upon  these  questions.  An  English  lawyer,  in 
soch  matters,  is  in  some  danger  of  misleading  himself.  Of  the  many 
doctrines  that  are  stated  to  be  clear  law  in  cases  of  election  in  Scot- 
land, a  good  many  are  exactly  the  converse  of  our  law  in  this  coun- 
try upon  similar  points." 

*'  The  question  here  lies  in  a  narrow  compass.  It  was  said  to  be 
leasonable  that  the  Principal  should  have  both  an  original  and  a 
casting  vote.  On  the  other  side,  this  was  denied.  These  positions 
were  illustrated  on  the  one  side  and  on  the  other  by  arguments 
drawn  from  the  practice  of  Church  judicatories ;  of  the  Universities 
in  Scotland ;  of  the  Court  of  Session  ;  of  meetings  of  freeholders ; 
and  of  other  corporations,  and  of  elective  bodies  throughout  Scotland. 

"  But,  in  this  case,  whatever  may  be  the  general  law  in  Scotland 
as  to  the  rules  of  proceeding  in  such  meetings,  it  is  impossible  to  ap- 
ply snch  law  by  analogy  to  govern  the  present  case.  This  case  is 
to  be  regulated  by  an  act  of  Parliament,  passed  in  17479  which  I  am 
about  to  state ;  if  no  facts  appeared  as  to  the  modes  of  proceed- 
ing in  election  in  the  two  Colleges  before  this  act  which  united 
them  was  passed,  arguments  might  be  properiy  used  from  the  gene- 
ral kw,  as  evidence  of  the  fact  upon  this  question  ;  but  if  such  facts 

VOL.  v.  T 
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1809.       ^0  actaaliy  appear,  there  is  no  room  for  such  an  application  of  the 

general  law  in  this  case. 

PLATPAiR,  &0.     ^  In  the  statute  of  1747,  the  two  Colleges  of  St.  Salvator  and  St. 
^'  Leonard  were  united  into  oile,  and  all  the  lands  and  properties  of 

f^Q^  *  the  two  ancient  Colleges,  embracing  their  rights  of  patrondge,  were 
declared  to  belong  to  the  United  College.  The  two  Colleges  had  each 
formerly  consisted  of  a  Principal  and  fire  Profestors ;  these  were  now 
reduced  one  half  in  number,  and  two  Professors  of  the  Unirersity, 
the  Professor  of  Mathematics  and  the  Professor  of  Medicine,  were 
added  to  the  United  College.  Thus,  after  the  act,  the  United  Col- 
lege consisted  of  a  Principal  and  seren  Ptofessors. 

'*  With  regard  to  the  election  of  the  Professors  of  the  United  Col- 
lege, it  is  enacted  in  the  statute,  sec.  9,  *  That  they  shall  be  elected 

*  and  chosen  by  the  Principal  and  Professors  of  the  said  United  Col- 
'  lege,  upon  a  comparatiTe  trial,  in  the  same  form  and  manner  as  the 
'  Pkofessors  of   Greek    and  Philosophy  were    heretofore  usualij^ 

*  elected  by  the  Principal  and  Professors  of  the  said  Colleges  of  St. 
'  Salrator  and  St.  Leonard's  respectirely.' 

*'  Haying  read  this  clause,  I  draw  this  from  it,  as  matter  of  dear 
inference,  that  the  question  of  thisMay  is  to  be  decided  as  if  it  had 
occurred  within  one  month  after  the  passing  of  the  act ;  and  that  it 
cannot  be  ruled  by  any  subsequent  proceedings  of  Principal  Tulii- 
delph,  Principal  Watson,  or  others.  It  is  also  quite  dear,  that  the 
statute  considered  the  mode  of  election  to  hare  been  the  same  in 
both  Colleges  before  this  act  was  passed  for  uniting  them.  If  the 
facts  giyeH  in  eyidence  instruct  that  the  Prindpals  in  the  two  Col- 
leges had  only  casting  yotes  before  the  date  of  the  act  of  Pariia* 
ment,  then  the  transactions  afterwards  are  important  to  show  how 
this  was  then  understood.  If  these  Prindpals,  before  the  date  of 
the  act,  had  both  original  and  casting  yotes,  it  is  clear  that  the  Prin- 
dpal  of  the  United  College  has  both  now. 

"  To  see  how  it  should  haye  been  dedded  in  1748,  we  must 
look  at  the  history  of  the  two  Colleges  before  their  union.  The 
Uniyersity  consists  in  all  of  three  Colleges ;  the  two  which  have  been 
already  mentioned,  and  the  College  of  St.  Mary.  The  mode  of  elec- 
tion in  St.  Mary's  College  has  also  been  the  subject  of  discussion, 
but  here,  as  already  noticed,  we  haye  no  room  for  analogy.  We 
must  look  to  the  act  of  Parliament 

**  The  College  of  St.  Salyator  was  founded  in  1458.  It  condsted 
originally  of  thirteen  persons,  three  Ckaduates  in  Diyinity,  the  I^- 
vost,  licentiate^  and  Bachelor,  four  Master  of  Arts,  and  dx  Scholars. 
The  mode  of  election  by  the  statutes  of  fbundation,  in  case  of  any 
Vacancy  among  the  Graduates  in  Divinity,  is  declared  to  be  by  the 
two  surriyin^  Graduates  and  the  Rector  of  the  Uniyersity,  aul  per 
duos  eorutn,  (Here  his  Lordship  read  the  words,  as  stated  in 
IVngle's  book).  Upon  these  words,  aui  duos  eorum^  I  do  not  eon* 
oeiye  there  could  be  any  difference  of  opinion  between  the  lawyen 
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of  Scotland  and  of  this  conntzy.    It  is  impossible  to  say,  that  nnder       13^9^ 
these  words,  one  of  the  three  electon  could  in  any  yiew  be  said  to    .......^ 

hare  had  no  Tote  at  all.  platfaib,  &c. 

'VA.S  to  the  appointment  of  the  fear  Masters  and  six  Scholars,  ^- 

the  words  are^Here  his  Lordship  read  the  same).    There  is  no-  ^^^^^^^^ 
thing  here  to  preclude  the  original  yote  of  the  ProTost  or  Principal ; 
it  belonged  to  him  and  the  other  two  Licentiates  to  elect  From  the 
words  used,  it  was  to  be  inferred,  that  they  were  all  apon  equal  foot- 
ing as  to  the  original  Tote. 

**  As  to  the  present  Professors,  I  agree  with  what  is  stated  in  the 
appellants'  case,  that  they  appear  to  have  sprung  from  the  Regents 
in  Arts.    These  were  to  be  chosen,  *per  dicta  Ptwpasitutn  Licen* 

*  tiaium  et  Buccalaureum,'  without  calling  in  any  third  elector.  If 
the  ProTost  in  those  days  had  no  original  vote,  in  the  absence  of  the 
others,  there  could  have  been  no  election. 

'*  After  the  changes  in  this  College  which  followed  ap<m  the  Re- 
formation, a  contested  election  of  a  Professor  of  Greek  occurred  about 
the  beginning  of  last  century.  The  Principal  TOted  for  Mr.  Rymer, 
two  of  the  Professors  for  a  Mr.  Haldane.  The  third  was  non  liquet. 
This  election  haying  been  brought  in  question  before  the  Court  of 
Session,  that  Court»  in  I707i  feund  that  the  right  of  election  did  not 
belong  to  the  ProTOst  alone,  '  but  to  him  in  conjunction  with  the 

*  Masters  of  the  College.'    They  also  found  it '  proven,  that  the  said 

*  Mr.  James  Haldane,  at  the  time  of  the  election,  had  the  plurality 

*  of  voices,'  &c. 

**  It  appears  from  this  judgment  that  the  Principal  claimed  the 
sole  right  of  patronage ;  this  the  Court  found  he  was  not  entitled  to. 
On  the  part  of  the  respondents,  it  was  contended,  on  Hie  subject  of 
this  judgment,  that  the  Principal  had  no  original  vote.  This  they 
affe<^  to  collect  from  the  words  of  the  judgment,  that  the  right  <^ 
election  did  not  belong  to  him  alone;  but  to  him  in  conjunction  with 
the  Masters  of  the  CoUege.  This  might  mean,  either  that  the  Prin- 
cipal might  vote  along  with  them,  or  that  he  had  no  original  vote ; 
or  that  he  had  both  an  original  and  a  casting  rote.  The  respond- 
ents contended,  that  it  appeared  from  this  judgment,  that  the  Prin- 
cipal had  only  a  casting  vote ;  but  it  is  quite  dear  that  the  judg- 
ment, on  the  contiary,  shows  that  the  Principal  had  an  original  vote. 
It  is  to  be  recdlected,  that  in  the  election  then,  the  Principal  gave 
his  single  vote  for  Mr.  Rymer,  and  the  other  two  of  the  Professors 
gave  Uieir  votes,  for  Mr.  Haldane.  When  the  Court  found  it  proved 
that  Mr.  Ehddane  had  the  plurality  of  voices^  it  is  quite  dear  that 
they  held  the  Prindpal's  original  vote  to  be  a  good  vote.  With  re^ 
gard  to  his  casting  vote,  there  was  no  opportunity  here  to  decide  as 
to  this ;  but  there  is  nothing  in  this  dedsion  exdudve  of  the  Prin- 
dpal's  casting  vote. 

'^  The  CoUege  of  St  Leonard's  was  founded  at  a  later  period,  in 
1513.    The  mode  of  appointment  of  the  Regents  in  Arts^  who  have 
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1809.       gradual! J  grown  up  to  be  Professon,  is  in  the&e  words,  '  Regentes 
vero,'  Sec.    (Here  his  Lordship  read  the  same,  from  &e  third  page 


PLATFAiR,  &c.  of  the  appellants'  case.) 

^'  "  At  different  periods,  controversies  appear  to  hare  occurred,  with 

UACDONALD.  .  ,.       •  .1  ^n  t      .  1  •  1 

Ssc.  regard  to  this  clause,  m  the  statutes  of  foundation,  but,  in  such  con- 
troversies, the  Professors  do  not  appear  to  have  taken  any  part  till 
1709.  About  this  period,  it  appears  that  Principal  Drew  instituted, 
and  admitted  a  Mr.  Bjmer  to  be  one  of  the  Professors  of  the  Col- 
lege, upon  his  own  authority  alone.  His  right  to  do  so  having  been 
challenged  by  the  Professors,  mutual  actions  were  brought  bj  thoee 
parties,  to  have  the  matter  decided  in  the  Court  of  Session.  Bat 
the  matters  in  dispute  were  settled  bj  an  agreement  in  1710,  whidi, 
in  so  far  as  it  respects  the  election  of  Professors,  is  in  the  following 
words, — '  That  the  trial  shall  be  before  the  Principal  and  Regents, 

*  concurring  as  judges  therein ;  in  which  judgment  the  Principal 
«  votes  first,  if  he  pleases,  and  withal,  the  side  on  which  the  Principal 

*  is»  shall  preponderaUi  if  equal  in  number  to  the  other  side/ 

^  Prindpal  Drew  continued  in  his  office  till  his  death  in  J  738. 
It  is  stated,  that  an  election  of  a  Professor  Young  took  place  in 
1716^  in  the  mode  pointed  out  by  that  agreement  Prindpal  Drew 
was  succeeded  by  Principal  Tullidelph,  and  it  is  stated  that  no  elec- 
tion occurred  in  his  time,  till  the  act  of  Parliament  was  passed  in 
Scotland  for  uniting  the  Colleges. 

*^  It  was  strongly  pressed  on  the  part  of  the  respondents,  that  this 
agreement  was  only  to  subsist  as  long  as  the  parties  contractors  re- 
mained in  their  offices  ;  but  it  was  not  stated  that  any  practice  of  a 
nature  contrary  to  this  agreement  had  obtained  in  this  College  be- 
fore the  act  of  Parliament  was  passed. 

«  I  take  it  therefore  to  stand  thus :  that  we  see  that,  in  1707»  a 
judgment  was  pronounced  by  the  Court  of  Session,  recognizing  an 
original  vote  in  the  Principal  of  St  Salvator's  College ;  and  that  in 
St  Leonard's  College  it  was  recognised  by  the  agreement  in  1710> 
that  the  Principal  had  an  original  vote.  Then  we  come  to  the  act 
of  Parliament  in  1747t  which  enacts,  that  in  all  time  to  come,  the 
Professors  shall  be  elected  and  chosen  by  the  Principal  and  Profes- 
sors of  the  United  College,  in  the  *  same  form  and  manner  as  the 
'  Professors  of  Greek  and  Philosophy  were  heretofore  usually  elect- 

*  ed,  by  the  Principals  and  Professors  of  the  said  Colleges  of  St. 

*  Salvator  and  St.  Leonard's  respectively/ 

'^  The  act  of  Parliament  thus  considered  the  usage  in  both  Col- 
leges to  be  the  same  ;  and  if  we  see  clearly,  that  the  usage  in  one  Col* 
lege  was  to  give  the  Principal  an  original  vote,  and  in  the  other,  an 
original  and  preponderating  vote ;  how  is  it  possible  to^eztract  from 
the  statute  any  other  conclusion  than  this,  that  the  Principal  of  the 
United  College  was  to  have  an  original,  and  a  casting,  and  a  pre* 
ponderating  vote,  in  time  to  come  ? 

**  It  is  proper  to  notice  here,  that  the  statute  does  not  refer  to  the 
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sodent  practice  npon  this    subject,  bat  to  the  form  '  heretofore       1809. 
*  usual '  in  the  two  Coll^^    The  statate  thus  appears  to  adopt  the 


judgment  in  I707.    And  the  agreement  of  I7IO,  as  the  rule  to  be^^-AYFAiB,  &c. 
obsenred  in  future.  macJnald, 

'*  As  I  see  your  Lordships  are  anxious  to  proceed  to  other  busi-         &o. 
Bess*  I  hast^i  through  the  remainder  of  the  cause.    Whateyer  future 
anaogements  parties  might  think  proper  to  make,  it  is  the  statute 
that  must  be  the  rule  in  this  case ;  at  sametime,  it  appears  that 
Principal  Tullidelph  asserted  his  right  to  the  double  vote. 

"^But  the  Court  of  Session  say,  that  this  matter  was  settled  by  a 
bye  law  in  1781,  by  consent  of  Principal  Watson.  I  haye  looked 
into  this  paper,  but  can  see  nothing  in  it  that  resembles  a  bye-law. 
It  was  not  in  the  power  of  these  parties  to  do  any  thing  contrary  to 
the  act  of  Parliament,  which  should  bind  their  successors.  What- 
erer  was  the  opinion  of  Principal  Watson  as  to  what  was  fit  or  not 
fit  for  him  to  do,  this  is  nothing  to  your  Lordships.  You  are  bound 
to  look  to  the  statute  for  the  rule  that  ia  to  goyem. 

'^  But  I  see,  eyen  in  the  terms  of  this  transaction,  the  strongest 
erideace  of  former  practice.  Principal  Watson  says,  ^  that  his  pre* 
'  Bent  resolution  is,  henceforth  to  discontinue  the  practice  of  yoting 
^  first,  and  to  rest  satisfied  with  the  casting  yote.' 

*^  I  will  not  delay  the  House  by  going  through  all  that  was  stated 
apon  the  general  law  of  Scotland  in  matters  of  election,  and  the  par- 
ticular instances  that  were  dted  to  us  upon  this  subject.  The  case, 
as  I  haye  already  said,  in  my  opinion,  stands  upon  the  usual  practice 
before  1747*  which  was  adopted  in  the  statute. 

^  With  regard  to  the  casting  yote,  I  had  at  one  time  some  diffi- 
coltf,  and  thought  it  might  be  expedient  to  haye  remitted  this  to  the 
Court  for  further  consideration.  But,  upon  this  point,  there  is  no 
appeal,  the  Court  has  giyen  the  Principal  a  casting  yote,  and  the 
jodgment  is  acquiesced  in.  I  am  so  satisfied  also  upon  this  subject, 
that  I  do  not  see  it  necessary  to  protract  the  litigation  by  any  remit 
thereon.    I  therefore  moye  as  follows  : — 

It  was  ordered  and  adjudged  that  the  finding  in  the  inter- 
locutor of  the  2l8t  of  January  1807,  that  the  Principal 
of  the  United  College  of  St.  Salvator  and  St.  Leonard's, 
of  St.  Andrew's,  is  not  entitled  to  giye  two  yotes,  but 
only  a  casting  vote  in  case  of  equality,  and  the  finding 
that  the  Reverend  James  Macdonald  was  duly  and 
legally  elected  Professor  of  Natural  Philosophy  in  the 
place  of  the  deceased  Dr.  John  Rotheram,  be  reversed; 
and  the  Lords  find  that  the  said  Principal  is  entitled  to 
give  one  original  vote,  and  also  a  casting  vote  in  case 
of  equality ;  and  further  find,  that  the  Principal  having, 
in  this  case,  given  an  original  and  casting  vote  in  favour 
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1809.  of  Mr.  Thomas  Jackson,  it  is  unnecessary  to  determine 

whether  the  objections  to  the  vote  of  Dr.  Flint  ongfat 
to  be  (Sustained.    And  farther  find,  that  Mr.  ThomiB 
FKAvu.  Jackson   was  doly  and  legally  elected   Professor  of 

Natural  Philosophy  in  the  place  of  the  said  Dr.  John 
Kotheram  deceased.  And  it  is  further  ordered  and 
adjudged,  that  the  case  be  remitted  back  to  review  the 
several  interlocutors  complained  of,  having  due  regard 
to  these  findings,  and  to  give  effect  to  the  same. 

For  Appellants,  Sir  Samuel  Romilly,  Henry  Erskine. 
For    Respondents,     Wm,    Adam^    Ad.    Gillies^    Jama 

Wedderbum. 

Note.— Unreported  in  the  Court  of  Session. 


[Mor.  Diet.  16824.] 
Wm.  DANiEL|AnTHUR  Frank  of  Deptford,\ 

only  lawful  Son  of  John  Frank,  who  wasf   j^^neUani  • 
"  the  lawful   Son  of  William   Frank  ofj     "^ 

Bughtrig,  in  the  County  of  Berwick,       / 
James  Frank  and  Wm.  Frank,  •  Respondent. 

House  of  Lords,  10th  June  1809. 

Keduction  of  Deeds — Incafagitt — Fraud— Proof — Instrumeh- 
TARY  Witnesses,  Admisbibilitt  of — ^Disqualification  from  Iir- 
TERB8T — ^Execution  of  Deed. — Citcumstances  in  which  the  fol- 
lowing points  were  decided,  and  affirmed  in  the  House  of  Lords : 
— 1.  That  the  granter  of  the  deed  was  of  a  sound  disposing  mind  at 
the  time  he  executed  the  settlement  challenged.  2.  That  the  instni- 
mentarylwitnesses  iiverecompetent  witnesses  for  the  pursuer;  reavr- 
ing  all  objections  to  their  credibility.  3.  That  the  deed  fell  to  be  sns- 
tained  as  regularly  executed,  although  one  of  the  witnesses  ex  inier- 
vallo  deponed  that  he  did  not  see  the  granter  subscribe,  or  hear  him 
acknoivledge  his  subscription.  4.  That  the  act,  nor  the  praotioe 
under  the  act,  did  not  require  that  the  witnesses  should  adhibit 
their  subscriptions  in  the  same  room  with,  and  in  the  presence  of 
the|granter.  5.  That  a  party,  in  whose  fuTOur  a  hond  of  annuity 
was  at  same  time  executed,  was  an  incompetent  witness  for  &e  de- 
fender, on  the  ground  of  interest. 

Charles  Frank  held  the  estate  of  Bughtrig,  under  a  doed 
executed  by  his  father,  containing  a  simple  destination  to  a 
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eerUin  series  of  heirs,  without  any  prohibition  against  alter-       iho9. 
ing  the  course  or  order  of  snccessioD.  ■ 

After  his  father's  death,  Charles  succeeded  as  eldest  son      ^^^^^ 
called  under  the  deed.    His  father  left  other  sons,  John,     fba'nks. 
(the  father  of  the  appellant),  Ro)>ert,  James  and  William, 
his  brothers,  and  two  daughters* 

Charles,  the  eldest,  was  not  bom  in  wedlock,  but  was 
legitimated  by  the  subsequent  marriage  of  his  parents. 
His  other  brodiers  and  sisters  were  born  in  lawful  wedlock. 

In  consequence  of  some  attempts  ma4e  on  the  part  of  his 
younger  brothers  to  question  bis  right  to  succeed  to  the 
estate,  on  this  account  his  feelings  had  been  estranged  from 
them,  and  he  accordingly  altered  the  destination  contained 
in  his  father's  settlement  in  favour  of  his  brother  James,  and 
the  heirs  of  his  body,  whom  failing,  to  Ensign  James  Wright, 
a  grandson  of  his  father's  eldest  sister ;  whom  failing,  to 
Colonel  Brown,  and  passing  over  the  family  of  his  brother 
John,  and  his  other  brothers  and  sisters. 

At  the  time  he  executed  this  deed  he  was  much  given  to  Feb.  8, 1791. 
habits  of  indolence  and  intemperance,  and  fjcom  these  his 
health  had  been  made  precarious,  and  his  temper  somewhat 
peculiar  and  uneven. 

It  was  in  these  circumstances  he  employed  a  writer,  of 
respectable  standing  in  Punse  (Mr.  Turnbull),  and  gave  him 
directions  to  make  out  a  settlement  as  above  described,  and 
a  bond  of  annuity  to  his  maid  servant^  Janet  Smith,  and 
they  were  duly  and  regularly  executed  in  the  presence  of 
Joseph  Brown,  his  priucipid  tenant,  and  James  Tod,  a 
labouring  servant,  called  in  to  witness  and  attest  the  execa- 
tion  of  the  deeds.  He  survived  the  execution  of  these 
deeds  for  a  period  of  three  months,  and  died  on  17th  May 
1791. 

The  appdlaut  raised  the  present  action  of  reduction  to 
set  aside  the  settlement  so  executed^  on  the  following 
gronnds:  Ist.  That  it  was  false,  forged,  vitiated  and  erased 
ui  iubsiantialtbus.  2d.  That  it  proceeded  upon  a  false 
narrative,  and  was  subscribed  by  a  person  who  had  no 
power  to  grant  it.  3d.  That  Charles  Frank's  father  had  ' 
executed  a  destination^  of  succession  to  his  estate,  in  which 
the  pursuer  (the  appellant),  his  grandson,  was  called  imme- 
diately after  his  uncles,  who  had  no  title  to  alter  the  same 
to  his  prejudice.  4th.  The  settlement  was  granted  without 
^y  i^i  neoessary,  or  onerous  cause,  on  the  8th  February 
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1809.  1791,  while  Charleg  Frank  was  on  his  deathbed,  and  labour- 
'"  ing  under  the  disease  of  which  he  died.  5th.  The  said  as- 
FBANK  signation  and  settlement  alleged  to  have  been  granted  by 
FRANKS,  the  said  deceased  Charles  Frank  on  the  8th  of  February 
1791  was  not  subscribed  by  him  before  the  witnesses  therein 
mentioned,  nor  did  they  see  him  adhibit  his  name  thereto, 
nor  hear  him  acknowledge  his  sabscription  to  the  same ;  on 
the  contrary,  they  were  ordered  to  go  out  of  the  room 
while  he  is  said  to  have  subscribed  it,  whereby  it  i&Jimditus 
void  and  null,  &c.  6th.  The  said  settlement  or  other  deed 
was  elicited  and  impetrated  by  the  defenders  or  others 
through  gross  fraud  and  circumvention,  and  to  the  pursuer's 
hurt  and  lesion.  7th.  At  the  time  the  said  settlement  was 
executed,  Charles  Frank  was  in  a  state  of  weakness  and 
imbeciUty,  incapable  of  knowing  what  he  was  about,  and 
easily  circumvented  and  imposed  upon. 

In  a  condescendence,  these  several  grounds  were  restrict- 
ed to  two,  the  fifth  and  seventh ;  namely,  1st.  As  to  the 
execution  of  the  deed  before  the  witnesses ;  and,  2d.  As  to 
weakness  and  imbecility  of  the  granter. 

A  proof  was  allowed  on  these  heads,  in  the  course  of 
which  the  pursuer  (appeUant)  tendered  the  instrutnentary 
witnesses,  in  order  to  prove  that  they  were  not  present 
when  Mr.  Frank  signed  the  deed,  and  that  they  did  not 
hear  him  acknowledge  his  subscription.  To  this  it  was  ob- 
jected, 1st.  That,  to  admit  such  evidence,  was  to  admit  parole 
to  contradict  writing,  and  the  roost  important  of  all  writ- 
ing, the  execution  of  a  deed  which  is  a  judicial  act.  2d.  It 
was  also  incompetent,  because,  by  the  act  1681,  c.  5,  it  is 
declared,  **  That  no  witness  shall  subscribe  as  witness 
"  to  any  party's  subscription  unless  he  then  know  that 
*'  party,  and  saw  him  subscribe,  or  saw  or  heard  him  give 
"  warrant  to  a  notary  or  notaries  to  subscribe  for  him,  and, 
''  in  evidence  thereof,  touch  the  notanes'  pen ;  or  that  the 
«  party  did,  at  the  time  of  the  witnesses  subscribing,  ac- 
**  knowledge  his  subscription,  otherwise  the  said  witnesses 
''  shall  be  repute  and  punished  as  accessary  to  forgery." 

The  Lord  Ordinary  thought  this  question  of  so  much  im- 
portance as  to  report  it  to  the  Court.  The  Lords,  of  this 
July  10, 1793.  date,  pronounced  this  interlocutor :  '*  Having  advised  the 
''  foregoing  minutes  of  debate,  and  heard  parties  procura- 
'*  rators  thereon,  they  repel  the  objections  stated  to  the 
"  examination  of  the  instrumentary  witnesses,  and  allow 
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"  them  to  be  examined  accordingly ;  reserving  all  objections       isod. 
*<  to  the  credibility  of  their  depositions  fts  accords  "♦  -     ■ 

The  proof  proceeded,  and  the  instrumentary  witnesses      'R^w^ 
were  examined.  vbanks. 

Janet  Smith,  in  whose  favour  the  bond  of  annuity  had 
been  granted,  was  tendered  by  the  defenders  as  a  witness ; 
bat  the  Court,  on  objection,  disallowed  her  to  be  examined, 
on  the  ground  of  interest. 

When  the  proof  was  finally  concluded  the  Court  pro* 
noonced  this  interlocutor : — *'  The  LfOrds  having  advised  Deo.  2,  1794. 
*'  this  cause,  libel,  defences,  writings  produced,  and  proof 
"  addaced,  and  whole  procedure,  and  having  heard  parties 
"  procurators  thereon,  repel  the  reasons  of  reduction,  and 

*  Opinions  of  the  Judges,  {upon  the  Proof  tendered) 

Lord  Prbsidbnt  Campbell  said : — ^*  This  question  regards  the 
admissibility  of  instrumentary  witnesses  to  disprove  the  due  execu- 
tion of  the  deed.  The  question  of  credibility  is  very  difierent  6om 
that  of  admissibility.  In  all  cases  of  the  kind,  the  instnunentaiy 
witnesses  have  nniformly  been  examined,  see  Sibbald  v,  Sibbald, 
18th  Jan.  1776,  Mor.  1690b  ;  Farmer  v.  Myles  and  Annan,  25th 
June  1760,  Mor.  16849 ;  case  of  Dr.  Gibson  v.  Weir  of  Kirkwood, 
Session  Papers,  vol.  40,  No.  9,  (unreported),  case  of  Hardie  of 
Rosehall,  Session  Papers,  vol.  48,  No.  16,  (unreported) ;  case  of 
Maxwell  v.  Mrs.  Lowthian,  3d  July  1792,  Mor.  1685a  Even  in 
England  it  appears  from  the  case  of  Goodtitle  v.  Clayton  and  others, 
reported  by  Barrow,  vol.  iv.  p.  2225,  and  in  other  cases  there  allud- 
ed to,  the  witnesses  are  uniformly  examined.  Their  evidence  may 
be  necessary  to  make  out  fraud,  force,  incapacity,  &c.,  and,  with  a 
view  to  these  grounds  of  challenge,  independent  of  the  statutoiy 
objection,  it  is  competent  to  ask,  '  Did  you  see  him  ?  Were  you 
'  present  ?  What  did  he  say  ?'  &c.  It  is  admitted  on  all  hands, 
that  non  meminiy  or  even  a  dry  negative  unattended  with  drcum- 
stances,  would  be  insufficient.  It  is  of  terrible  consequence,  says 
Lord  Mansfield, '  that  witnesses  should  be  tampered  with  to  deny 
'  their  own  attestations.' " 

Lord  Justice  Clbbk  (M'Quekm). — ^^  If  the  party  who  executed 
the  deed  himself,  were  to  bring  the  instrumentary  witnesses  to  dis- 
prove it,  there  might  be  a  personal  exception.  But  the  other  party 
may  adduce  them*  Sodi  criminit  are  admissible,  though,  if  they 
please,  they  may  object  to  swear  in  suam  iurpitudinem,** 

Lord  Craio. — '*  I  am  of  same  opinion.*' 

Lord  Monboddo. — *^*  I  am  of  same  opinion." 

Lord  Hbmderland. — "  I  am  of  same  opinion." 

Lord  Abbrcrombib. — *<  I  am  of  same  opiniou/' 
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1809.       "  aaspilzie  the  defenders,  and  decern."*    On  a  reclaiminj; 
petition,  which  waa  ordered  to  be  answered,  the  Lords  ad- 


FBAN^      herod, 

*   V. 

r»ANK«. 

Mar.  8, 1795. 


*  Opinions  of  tfafe  Judges^  (upon  the  Merits.) 

Lord  Frbsidbdt  Camfbsill  said : — *'  Three  different  qaestions 
arise,  1st.  Alleged  incapacity.  As  to  this  it  is  plain  from  the  proof 
that  the  granter  lay  under  no  incapacity,  and  was  of  a  disponng  mind. 
It  is  equally  dear  that  no  undue  means  were  used  in  obtaining  the 
deed. 

**  2d.  That  the  witnesses  did  not  see  him  subscribe,  or  hear  him 
acknowledge  his  subscription.  As  to  this  the  anus  probandi  lies 
on  the  pursuer.  They  have  put  their  names  to  the  deed,  which  is 
prima  Jacie  evidence  that  it  was  regularly  done,  and  although,  no 
doubt,  there  may  be  room  for  improbatory  evidence,  yet  this  must  be 
Tery  strong  and  decisiye,  as  it  would  be  very  dangerous  to  cut  down 
•deeds  ex  facie  regular,  upon  doubtful  or  equiyocai  testimony,  whe- 
ther of  instrumentary  witnesses  or  others.  6o  the  Court  thought  in 
a  late  case,  Steel,  &c.  25Ui  June  1794.     (Unreported.) 

«  Eyexy  legal  presumption  is  for  authenticity,  and  it  has  even  been 
dodbted  whether  instrumentary  witnesses  can  be  at  all  admitted,  to 
giye  evidence  contraiy  to  their  attestation.  See  the  axgument  in 
the  minutes  of  debate.  In  the  case  of  Beillie  v.  Baillie  (unr^Kirt- 
ed),  which  was  compromised,  the  evidence  was  yery  strong  and  oon- 
dusive,  see  Session  Papers,  vol.  48,  No.  26.  lliat  of  Brown  v. 
Chalmers  (unreported)  was  a  case  of  incapadty  and  undue  influence, 
&c..  Session  Papers,  vol.  48,  No.  78.  The  case  of  Fanners  v.  Myles, 
to.,  25th  June  1760,  ^Mor.  16849),  wbb  not  well  decided,  the  proof 
was  there  of  a  doubtful  nature,  and  the  Court  ought  to  have  sustained 
the  deed.  The  case  was  not  well  signed.  In  a  late  case,  Sooon  v, 
Scoon,  18th  Feb.  1792,  (unreported),  (he  Court  sustained  an  eze* 
cution,  although  the  witnesses  swore  that  they  did  not  see  the  copy 
actually  delivered,  bdng  at  the  distance  of  some  yards,  and  without 
the  wall  of  the  house  ;  but  as  it  cleariy  appeared  that  the  vritnesaea 
were  near  at  hand,  and  nothing  unfiair  was  intended,  the  Court 
thought  it  would  be  dangerous  to  give  way  to  their  evidence  ex  post 
faclOt  contrary  to  the  attestation,  when  it  was  possible  that  they  had 
no  distinct  remembrance  of  the  £Eict,  or  perhaps  did  not  give  much 
attention  to  it  at  the  time. 

'*  In  the  present  case,  the  witnesses  having  been  sent  for  purpose- 
ly^  and  actually  introduced  into  the  room,  it  is  incxediUe  Uiat  ^ey 
should  have  been  instantly  dismissed,  without  waitmg  a  few  minutes 
till  the  busmess  was  done ;  and  if  they  wererin  the  room,  and  had  an 
opportunity  of  seeing  what  vras  going  on,  whidi  liray  haye  accord- 
ingly attested  under  their  hands,  and  haye  also  proyed  by  Turabul! 
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AgaiDBt   these    interlocutors  the    present   appeal  was  iao9. 

brought  to  the  House  of  Lords  by  the  pursuer.  

Fleaded  for  the  Appellant.— Ut.  At  the  time  when  the  '*^*"^ 

deed  under  challenge  was  executed,  as  well  as  for  some,  vramu 


the  writer,  and  in  part  hy  one  of  the  witnesses  theniselyes,  it  would 
be  Teiy  dangerous  to  cut  down  the  deed  upon  the  negatiye  testi- 
mony of  the  other  witness,  who  may  hare  been  tampered  with  since, 
and  evidently  exaggerates  in  some  of  the  circumstances. 

^  3d  Point.  That  the  instrumentary  witnesses  adhibited  their 
subscription  in  another  room,  and  not  in  the  presence  of  the  party. 
This  is  a  statutory  requisite  in  England,  by  §  5  of  the  statute  of 
Kaiids,  25  Charles  II.  cap.  3.  But  there  is  no  such  clause  in  the 
act  1 68 J.  The  case  there  mentioned  in  Bacon's  Abridgment,  vol. 
T.  p.  509,  does  not  apply  to  our  piactice.  The  words,  *  at  the  time 
*  of  the  witnesses  subscribing,'  in  the  act  1681,  are  introduced  into 
thai  part  of  the  clause  only  which  relates  to  the  acknowledging  the 
snbscriptbn.  If  they  have  not  seen  the  party  subscribe,  they  ought, 
when  oUled  in  to  sign  as  witnesses,  to  hear  him  acknowledge  his 
subscription;  but  if  they  have  actually  seen  him  put  his  name  to 
the  paper,  they  cannot  make  any  doubt  of  the  fact ;  and  eyen  if  the 
words  *  at  the  time  of,'  &c.  should  be  considered  as  applying  to  both 
cases,  it  would  be  a  yery  strict  and  judaical  constaction  of  the  act, 
to  hold,  that  if  either  the  party  himself  should  happen  to  walk  into 
the  next  room,  or  if  the  witnesses  should  happen  to  do  so,  before 
adhibiting  their  names,  the  whole  transaction  must  fall  to  the  ground. 
The  act  does  not  mean  that  it  should  all  be  done  unico  caniextu^ 
the  par^  and  witnesses  being  in  presence  of  one  another,  and  neyer 
losing  sight  of  the  paper  for  a  momait ;  nor  has  any  such  rule  been 
understood  in  practice ;  for  it  rery  often  happens  that  there  are  two 
or  more  parties  to  a  writing,  such  as  a  mutual  contract,  and  the 
writer  who  is  entrusted  witi^  the  formal  part  of  the  execution,  sends 
peih^w  two  of  his  decks,  first  to  one  party,  and  then  to  another,  to 
see  them  adhibit  their  subscriptions,  and  then  the  witnesses  sign 
their  names,  perhaps  in  presence  of  the  last  subscriber  only,  or  per- 
h^  in  presence  of  neither ;  and  last  of  all,  the  testing  clause  is  filled 
up. 

**•  It  is  true,  there  ought  to  be  no  great  interral  of  time  and  place ; 
and  it  is  a  circumstance  to  be  attended  to,  in  a  charge  of  fraudulent 
or  collusiye  dealing,  that  the  witnesses  and  parties  haye  lost  sight  of 
one  another,  before  the  business  is  fully  completed  ;  but  not  being 
of  the  nature  of  a  statutory  solenmity,  it  is  one  of  those  extrinsic 
ciicanvtances  which  will  haye  its  efiect,  along  with  others,  in  a  case 
depending  on  eridence,  but  will  not  per  sehe  conclusiye. 

"  No  testing  clause  eyer  bore  that  the  parl^  saw  the  witnesses 


FRANK 

V. 
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1809.  time  before  and  after  that  date,  Charles  Frank,  the  tes- 
tator, who  during  his  whole  life  had  been  a  person  of  a 
most  irregular  and  eccentric  character,  evidently  tending  to 
FRANKS,  derangement,  was  not  in  a  state  of  sound  mind,  and  that 
the  proof  adduced,  establishes  this.  This  deed,  likewise, 
was  contrived  and  executed  in  circumstances  peculiarly  sus- 
picious. For  a  year  and  a  half  at  least  preceding  its  date, 
the  testator  Frank,  was  entirely  secluded  from  the  presence 
and  society  of  all  his  relations,  and  of  almost  every  acquaint- 
ance of  his  own  rank.      He  was  surrounded  merely  by 


subscribe,  or  that  they  subscribed  in  his  presence ;  and  this  shows 
that  it  is  not  an  essential  requisite. 

'<  The  law  of  Scotland  has  abundance  of  checks  against  fraud  in 
the  execution  of  deeds,  and  there  is  licde  occasion  for  the  introduc- 
tion of  more ;  but  if  it  be  thought  necessary  to  superadd  any  check 
of  this  kind,  it  ought  to  be  done  by  special  regulation,  to  have  efiect 
only  in  future,  for  the  giving  it  a  retrospect  would  make  great  havoc 
upon  deeds  and  writings  already  executed,  and  therefore  would  be 
highly  unjust/' 

Lord  Ankervillb. — "  As  to  the  first  question,  namely,  Incq>a* 
city,  there  is  no  sufficient  evidence  of  it  But,  2d,  I  am  of  opinion 
that  the  legal  solenmities  have  not  been  observed  in  this  case.  Hie 
witnesses  did  not  see  him  subscribe,  nor  hear  him  acknowledge  his 
subscription.  3d.  Point. — I  likewise  think  that  this  (witnesses 
subscribing  the  deed  as  such  in  another  room)  was  an  irregularity." 

Lord  Justice  Clerk  (McQueen. )~'^  1st.  Point — I  think  there 
was  neither  incapacity  nor  fraud  here.  2d.  Point  is  a  more  deli- 
cate question.  To  call  a  witness  to  combat  his  own  handwriting  or 
attestation,  is  open  to  many  objections.  Aflter  the  lapse  of  time  his 
memory  may  be  frail.  The  witness  may  be  tampered  with.  As 
to  the  third  point,  it  is  usual  in  practice  ;  and  there  is  nothing  in 
the  act  against  it." 

Lord  Eskgrove. — *•  Jst.  Point — No  incapacity/  2d.  Point — 
The  onus  probandi  lies  with  the  objector ;  but  I  think  no  sufficient 
evidence  has  been  adduced, — Case  of  Steel." 

Lord  Swinton. — **  Tumbull,  the  agent,  who  wrote  this  deed,  is 
a  man  of  character.  I  agree  as  to  the  first  two  points.  But  my 
difficulty  is  as  to  the  third  point.  There  is  no  good  reason  for  any 
interval  here." 

Lord  Dreghorn. — "  I  doubt  as  to  the  insanity." 

Lord  Dunsinnan. — "  The  statute,  as  to  the  last  point,  seems  to 
support  the  opinion  that  they  must  be  present  at  the  time ;  and  per- 
haps inquiry  should  be  made  as  to  the  practice  on  thyi  subject** 

President  Campbell's  Session  Papers,  vol.  77* 
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domestic  seryants.    During  this  period   of  his  imbecility,       1809. 

Janet  Smith,  one  of  these  serrants,  possessed  over  him  an    

nnbonnded  influence,  which  she  employed  in  gratifying  her  'Rank 
deep-rooted  resentment  against  his  whole  family.  She  pre-  franks. 
Tailed  upon  him  to  exclude  them  all,  and  their  descendants, 
from  the  succession  of  his  estate  for  ever,  with  the  single 
exception  of  the  original  liferenter,  who  was  not  the  heir  at 
law»  and  who  had  been  for  many  years  resident  in  India. 
2d.  It  was  clearly  ascertained  by  the  evidence,  positive  and 
real,  before  stated,  that  James  Tod,  one  of  the  instrumen- 
tary  witnesses,  did  not  see,  and  could  not  have  seen,  Charles 
Frank,  the  testator,  subscribe  the  deed  under  challenge ; 
nor  did  he  hear  him  acknowledge  his  subscription.  The 
fact  being  thus  established,  the  necessary  conclusion  is, 
that  this  deed  must  be  declared  irregular  and  improbative, 
and  must  be  set  aside  under  the  authority  of  the  statute 
of  the  Parliament  of  Scotland  in  the  year  1681,  c.  5,  already 
cited.  Not  can  it  be  a  subject  of  regret  that  the  deed  thus 
exposed  to  a  statutory  objection,  should  be  declared  void, 
because  the  result  will  be,  only  to  open  the  succession  to 
the  heir  at  law,  who,  according  to  the  expression  of  Lord 
fiaymond,  "  is  favoured  in  all  courts."  Besides,  in  this 
case,  the  heir  at  law  was  the  person  intended  by  the  testa- 
tor himself— an  intention  often  declared  by  him  to  others 
for  many  years  before  his  death.  Instead  of  which  intention 
taking  place,  (in  consequence  of  the  death  of  James  Frank 
during  the  dependence  of  this  cause),  the  estate  must  now 
go  to  mere  strangers. 

Pleaded/ar  the  Bespondents. — 1.  Because  it  appears  from 
the  evidence  that  the  deed  now  in  question  contained  such 
a  destination  of  the  estate  of  the  deceased  as  he  had  long 
contemplated;  that  he  was  of  sound  and  disposing  mind 
when  he  gave  instructions  for  the  execution  of  this  deed ; 
and  that  those  instructions  were  the  spontaneous  dictates  of 
his  own  mind,  and  not  brought  about  by  the  importunity, 
Bolicitation,  or  suggestion  of  any  person  whatever.  2.  Be- 
canse  the  deed  prepared  in  consequence  of  these  instruc- 
tions, was  duly  executed  by  the  granter  when  of  a  sound 
and  disposing  mind ;  and,  3d,  It  was  duly  attested  by  the 
sabscribing  witnesses,  with  all  those  forms  and  solemnities 
which  the  law  of  Scotland  requires  in  such  cases. 

After  hearing  counsel,  it  was 
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1810.  Ordered  and  adjudged  that  the  interlocutors  complained 

— — —  of  be,  and  the  same  are  hereby  affirmed. 

OOBDON,  &C. 

TouoH.         For  the  Appellant,  Henry  Erskine^   Wm.  Erskinet  Ar, 

Fletcher. 

For    the    Respondents,    Sir    Samuel   Romilly^    Joseph 

Jfiirray. 


Catherine  Gordon,   Spouse  of  Walter -j 

Stuart,  Excise  Officer  at  Cairnton  (a  v  Appellants ; 

Pauper),  and  him  for  his  interest,  J 

Aqnbs  Tough,   Widow  and  Disponee  of^ 

William  Gordon,  deceased,  in  Links  of>   Respondent. 

Arduthie,  near  Stonehaven,  ) 

House  of  Lords,  13th  Feb.  1810. 

Trust— Proof — Parole. — Act  1696,  c.  25.— Circumstances  in 
which  a  trust  was  allowed  to  be  proved  by  facts  and  circumstances, 
and  the  correspondence  of  the  parties,  in  regard  to  a  lease  granted 
to  the  trustee  es  facie  absolute.  Affirmed  in  the  House  of 
Lords. 

The  farm  of  Arduthy  was  let  on  a  long  lease  to  John 
Tough,  and,  several  years  thereafter,  he  subset  to  the  re- 
spondent's husband,  the  deceased  William  Gordon,  thoee 
parts  of  the  farm  called  the  Bog  of  Arduthy,  the  Mnir, 
the  Whiteley,  and  the  Puttieshole.  Mr.  William  Gordon 
did  not  obtain  possession  of  the  whole  of  this  farm  at 
one  time,  a  small  part  of  it,  for  which  he  was  to  pay  the 
yearly  rent  of  £8,  was  let  to  him  in  the  year  1781 ;  and 
another  part,  called  the  Muir  of  Arduthy,  was  set  to  Mr. 
Gordon,  by  a  missive,  at  the  rent  of  £11.  4s.  for  a  period  of 
47  years  from  Martinmas  1783.  Thus  the  total  rent  which 
Mr.  Gordon  was  to  pay  to  Mr.  Tough  was  to  be  £19. 4& 
annually,  for  a  rery  long  lease  of  the  lands. 

In  the  year  1784,  finding  that  particular  business  would  ren- 
der it  necessary  to  go  to  London,  andleare  Scotland  for  several 
years,  Mr.  Gordon  arranged  his  lease  matters  so  that,  in  his 
absence,  no  attempt  should  be  made  to  carry  off  his  property,  in 
paymentofdebt  whichhe  wasowing,and,  to  carry  out  his  views, 
he  resolved,  aswasallegedbythereBpondent,butdeniedbythe 
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appellant}  to  make  over  the  lease  la  trust  to  the  appellant,       1810. 
his  siater,  who  lived  in  family  with  him  at  the  time.    Bat 


instead  of  assigning  the  lease  in  trust  to  her,  or  conveying  it  ^^^^^*  "^* 
absolutely,  with  a  back  bond  declaring  the  trust,  it  appear-      tough. 
ed  that  be  adopted  the  plan  of  getting  the  old  lease  cancel* 
led,  and  a  new  one  made  out  in  favour  of  his  sist-er,  for  the 
same  rent. 

In  these  circumstances,  the  question  was,  Whether  Wil- 
liam Gordon's  sister  (appellant)  held  this  lease  in  trust  for 
her  brother,  or  absolutely,  and  on  her  own  account;  or 
whether  it  belonged  to  the  respondent,  the  deceased's  widow, 
and  general  disponee  ? 

To  try  this  question,  the  appellant  brought  a  process  of 
removing  against  the  respondents  before  the  Sheriff,  three 
years  after  William  Gordon's  return  from  London ;  and  the 
Sheriff  having  decerned  in  the  removing  against  William 
Gordon,  an  advocation  was  brought,  and  a  declarator  at 
same  time  by  the  respondent's  husband. 

It  appeared,  on  investigating  the  circumstances,  that 
William  Oordon  had  not  gone  to  London  immediately  after 
this  transaction,  but  continued  on  the  farm  for  two  or  three 
years,  managing  it  as  formerly,  and  deriving  all  the  profits 
of  it,  be  paying  the  rent  to  his  landlord,  and  obtaining  re- 
eeipts  in  his  own  name.  And  after  he  went  to  London, 
where  he  resided  for  several  years,  he  still  continued  to 
correspond  with  his  sister,  and  from  time  to  time  to  give  di- 
rections concerning  the  farm ;  had  part  of  the  produce  sent  to 
him;  and  it  appeared  from  the  correspondence  between 
them,  Aat  Mr.  Gordon,  and  not  his  sister,  was  the  tru^ 
tenant  of  the  fiirm.  After  his  return  from  London  to  his 
native  country,  he  again  resumed  possession  and  the  man- 
agement of  the  farm,  his  sister  living  as  formerly  with  him, 
who  never  for  once  thought  of  disputing  his  right  thereto ; 
and  it  was  not  until  after  the  appellant's  marriage  to  Walter 
Stuart  that  she  ever  formed  any  idea  of  making  such  a 
claim  against  the  respondent's  husband. 

In  this  shape  the  whole  question  came  before  Lord 
Glenlee,  Ordinary,  and,  after  a  variety  of  discussion  and 
procedure  before  him,  his  Lordship  took  the  cause  to  report 
to  the  whole  Lords,  and  appointed  the  parties  to  prepare 
mutual  informations  to  be  lodged  to  and  advised  by  the 
Court 

The  Lords  pronounced  thb  interlocutor : — *^  Upon  report  Dec.  10,1800. 
'*  of  Lord  Glenlee,  and  having  advised  the  mutual  informa- 
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1810.       ".  tions  for  the  parties  in  this  cause,  the  Lords  remit  to  the 

"  Lord  Ordinary  to  take  the  judicial  examinations  of  the 

GOEDON,  &c.  «  parties,  upon  all  facter  and  circumstances  relative  to  the 

TonoH.      *'  matters  at  issue,  and  also  to  ordain  a  production  of  all 

**  discharges  of  rent  and  other  writings  tending  to  throw 

''  light  upon  this  transaction,  and  afterwards  to  do  therein 

"  as  to  his  Lordship  shall  seem  just." 

The  Lord  Ordinary  appointed  a  judicial  examination  of 
the  parties  to  take  place ;  and  the  parties  having  been  ac- 
cordingly examined,  his  Lordship  ordered  memprials  on  the 
whole  cause. 

The  following  was  the  declaration  of  the  parties : — "  The 
*'  appellant  recollects  asking  her  brother  for  payment  of  the 
"  different  sums  she  had  advanced  for  him,  and  for  the 
"  wages  which  she  thought  was  due  to  her,  with  which  de- 
**  mand  he  answered  that  he  could  not  comply ;  but  he  said 
**  that  he  was  going  to  take  some  additional  land  from  John 
''  Tough,  and  that,  if  the  declarant  liked  to  take  the  whole, 
"  including  the  eight  acres  above  mentioned,  he  would  give 
*'  all  up  to  her ;  and  he  desired  her  to  take  her  cloak  and 
"  look  at  the  ground,  which  John  Tough  would  show  to 
''  her ;  that  she  accordingly  did  so,  and  John  Tough  point- 
''  ed  out  what  was  proposed  to  be  given :  That  upon  her 
*'  coming  home  she  told  her  brother  that  the  land  was 
"  worth  nothing ;  upon  which  he  said  he  would  make  i( 
"  better  for  her ;  declares  that  no  more  passed  at  the  time. 
"  But  some  weeks  thereafter,  as  she  thinks,  she  saw  John 
"  Tough,  who  said  to  her,  *  Miss  Gordon,  I  think  we  are 
**  going  to  get  you  as  a  tenant,'  to  which  the  declarant  an- 
"  swered,  that  she  did  not  know :  That  upon  this  John 
"  Tough  further  said,  that  her  brother  had  told  him  so,  and 
"  the  reason  of  it ;  upon  which  the  declarant  asked  what  it 
"  was  that  her  brother  had  said  was  the  reason  for  giving 
**  her  the  lands  ?  To  which  John  Tough  replied,  that  it 
"  was  for  the  money  which  she  had  given  to  her  brother, 
"  and  for  the  service  in  the  family ;  declares,  that  sometime 
"  after  this  the  pursuer  told  the  declarant  that  he  would 
"  bring  John  Tough,  and  John  Low  the  writer,  to  get  the 
*'  tack  made  in  her  favour ;  and  that  this  was  accordingly 
"  done  in  March  1784.  In  regard  to  the  stock,  she  dedar- 
"  ed  that  what  stock  was  on  the  farm  the  declarant  took 
"  possession  of  it,  and  no  account  or  inventory  was  taken  of 
"  it,  either  at  the  time  when  the  declarant  got  her  lease,  or 
'*  when  the  pursuer  went  to  London,  and  at  the  time  when 
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*'  the  puraoer  mentioned  any  thing  about  the  lease  to  be       1810. 
*•  gi?en  to  her,  nothing  at  all  was  said  about  the  stocking ;    — — 
"  and  the  stocking  consisted  of  two  horses,  one  of  which  °°'*^^''»    *'• 
"  was  purchased  for  15s.,  and  a  cow,  an  old  cart,  an  old      tough. 
"  plough,  and  two  old  harrows." 

The  letters  of  her  brother  from  London,  and  her  own  in 
answer,  seemed  to  contradict  her  declaration. 

Upon  these,  and  the  facts  and  circumstances  before  men- 
tioned, the  Lord  Ordinary  pronounced  this  interlocutor: — June 80,1801. 
'^Having  resumed  consideration  of  the  whole  proofs,  the 
*'  Ordinary  is  of  opinion  that  the  account  which  the  defend* 
"  ant  gives  of  the  considerations  for  which  she  now  alleges 
**  that  the  pursuer  agreed  to  give  up  the  subtacks  held  by 
"  him  from  Tough,  and  to  allow  a  new  subtack  in  1784  to  The  respon- 
"  be  taken  in  the  defender's  name  for  her  sole  behoof,  is  ^«"*»  Jl-**!?* 
"  ansatisfactory  in  itself,  and  entirely  inconsistent  with  what  g^on  afler  the 
"  was  stated  by  her  in  answer  to  the  pursuer's  condescend-  appeal  was 
"  ence,  on  advising  which  the  interlocutor  of  16th  January  *  "' 
"  1798  was  pronounced.  She  having  in  that  paper  denied 
"  all  interference  of  the  pursuer  in  the  transaction  by  which 
"  she  obtained  the  subtack  from  Tough,  and  having  stated 
"  the  claims  which,  at  the  period  of  that  transaction,  she 
'*  had  against  the  pursuer,  not  as  she  now  does,  to  have  been 
"  the  consideration  for  which  the  pursuer  resigned  the  lease 
**  in  her  favour;  but  as  an  offset  or  ground  for  compensation 
"  against  that  part  of  the  libel  which  concludes  against  her 
"  to  account  for  the  stock  left  by  him  on  the  lands  contain- 
"  ed  in  the  subtack ;  and  also  for  the  furniture  and  plenish" 
'*  ing  of  an  inn  which  had  been  kept  by  him,  and  which  is 
"a  subject  said  to  be  altogether  separate  from  the  lauds 
*'  above  mentioned  contained  in  the  above  sub-tack ;  and 
"  tho  Ordinary  is  of  opinion,  that  when  the  whole  circum- 
"  stances  appearing  from  the  declarations  of  the  parties,  and 
"  from  their  correspondence,  are  taken  together,  there  is 
"  sufficient  ground  for  holding  that  it  was  not  intended  that 
"  the  subtack  from  Tough  in  1784  should  be  a  permanent 
"right  in  the  defender's  person  for  her  own  behoof;  but 
"  that,  on  the  contrary,  although  no  declaration  of  trust  was 
"  granted,  although  tho  parties  may  not  have  formed  any 
"  precise  and  accurate  idea  of  their  relative  situation  to- 
"  wards  each  other,  and  of  their  respective  interests  in  the 
*•  subject ;  yet  it  had  been  in  the  main  understood,  that 
"  when  the  pursuer's  situation  should  admit  of  his  being 
*'  reinstated  in  the  right  of  the  tack,  the  defendant  should 

vou  Y.  u 
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«  BO  reinstate  him ;    and,  on  the  whole  matter,  find  that, 


coRDOH  &c.  "  ^P^"*  ^^^  defender  being  satisfied  and  fnlly  paid  all  her 
V,  **  claims  which  she  can  instruct  she  justly  has  against  the 
TOUGH.  «<  pursuer,  she  was  and  is  bound  to  denude  in  his  favour, 
"  and  cede  possession,  and  in  so  far  in  the  ordinary  action 
*'  repels  the  defences,  and  decerns ;  and  with  respect  to  the 
'*  extent  of  the  defender's  claims,  and  all  matters  of  ae- 
'«  counting  between  the  parties,  declares  he  will  bear  them 
**  farther ;  and  finds  that,  in  the  meantime,  and  until  it  shall 
*'  appear  that  the  defender  has  claims  against  the  pursuer 
'*  which  are  not  yet  extinguished,  the  possession  of  the  farm 
''  ought  to  remain  with  the  pursuer ;  and  therefore,  in  the 
"  advocation,  advocates  the  cause,  assoilzies  from  the  re- 
**  moving  hoc  statu  and  decerns,  superseding  extract  till  the 
*'  third  sederunt  day  in  November  next/'    A  representation 

Nor.  7i  1601. against  this  interlocutor  was  refused;  and,  on  reclaiming 

Jan.  12, 1602.  petition  to  the  Court,  the  Lords  adhered. 

Against   these    interlocutors    the    present  appeal  was 
brought  to  the  House  of  Lords. 

Pleaded  for  the  Appellants. — 1.  It  is  the  undisputed  law 
of  Scotland,  established  by  the  act  1696,  c.  25,  and  explain- 
ed and  confirmed,  if  it  required  explanation  or  additional 
strength,  by  a  uniform  series  of  decisions  since  that  time, 
that  a  trust  can  only  be  proved  by  a  written  declaration  or 
back  bond  of  trust,  lawfulljr  subscribed  by  the  person  alleg- 
ed to  be  trustee,  or  by  the  oath  of  the  same  party*  This  is 
laid  down  by  all  the  institutional  writers.  But  the  respond- 
ent contends  that  the  statute  does  not  apply  to  the  present 
case,  but  only  to  cases  where  the  truster  grants  a  deed  ex 
facie  absolute,  which  has  been  delivered  and  followed  by 
possession.  This,  however,  is  a  doctrine  utterly  subversiTe 
of  the  provision  of  the  statute,  which  declares  in  broad 
terms  that  no  action  of  declarator  of  trust  shall  be  sustained 
as  to  any  deed  of  trust  made  for  hereafter.  To  render  the 
act  applicable  to  the  case,  all  that  is  required  is,  that  there 
shall  have  been  a  trust  deed,  which  the  lease  in  question 
must  be  held  to  have  been,  or  a  deed  against  which  a 
trust  is  alleged,  and  such  has  been  the  interpretation  put  on 
the  act  by  all  the  writers,  and  by  the  decisions  of  the  Conrt, 

Vide  ante  vol.  as  illustrated  in  the  case  of  Duggan,    2.  Further,  the  evi- 

111.  p.  6  0.  d^nce  actually  adduced,  were  it  legally  admissible,  is  ad- 
verse to  the  respondent's  claim.  But,  3.  In  point  of  law, 
the  evidence  relied  on  here  is  not  such  as  can  prove  a  trust, 
and  ought  to  have  been  totally  disregarded. 
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Pleaded  for  the  Respondent,'^!.   Although  hy  the   act       1810. 

1696,  c.  25,  it  is  provided  that  an  allegation  of  trust  cannot    — — 

be  proved  by  parole  evidence,  yet  it  is  a  fixed  and  establish-      ^^^^ 

ed  point,  as  proved  by  various  authorities,  that  a  trust  may  auchib,  &o. 

be  proved  by  facts  and  circumstances,  and  particularly  by  the  5f*H®*°  ^-  - 
A  r  1  1    .  1        1 1         1  .       .  1  Creditors  of 

terms  of  a  correspondence  between  the  alleged  truster  and  cheesly,  Feb. 

trustee.     2.  The  facts  and  circumstances  appearing  in  this  ^«  IS  in- 
case, and  the  correspondence  between  the  late  William  ^^^^^  Feb? 
Gordon  and  sister,  the  appellant,  afford  the  most  convincing  4, 1773,  Fao. 
and  complete  evidence  that  the  appellant  held  the  sublease  F2352^'  ^^^ 
of  part  of  the  farm  of  Arduthy  for  behoof  of  her  brother, 
William  Gordon. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  appeal  be  dismissed,  and 
the  interlocutors  be,  and  the  same  are  hereby  affirmed. 

For  the  Appellants,  Wm.  JErskine,  Henry  Brotigham. 
For  the  Respondent,  Wm.  Alexander. 

NoTB^ — ^Unreported  in  the  Court  of  Session. 


[Mor.  14226]. 


John  Spence,  Merchant  in  Greenock,  Trus-j 
tee  on  the  Sequestrated  Estate  of  Wil-v    Appellant,- 
LiAM  Mathie,  Merchant  in  Greenock,      ) 

Meesre.  Acchie,  Ure,  and  Co.  Merchants)  jj  ^ents. 
in  Glasgow j 

House  of  Lords,  16th  March  1810. 

SiLE — Stoppino  i«  Traksitu — Constructive  or  Actual  Deli- 
TBRT.^ — Thirty-two  puncheons  of  rum,  belonging  to  the  respondents, 
were  lodged  and  bonded  in  the  King's  warehouses,  kept  by  Messrs. 
Sandeman.  While  in  this  situation,  the  respondents  sold  the 
ram  by  auction,  Mathie  becoming  the  purchaser,  giving  bill  for 
the  price  at  four  months,  and  receiving  a  deliveiy  order  from  the 
sellers,  which  was  duly  intimated  to  the  warehousemen,  and  the 
sale  marked  by  them  in  their  books,  with  the  name  of  Mathie  as 
the  purchaser.  Mathie  thereafter  sold  eighteen  puncheons,  which 
were  delivered,  and  the  duties  paid.  But  fourteen  puncheons  still 
remained  in  the  Eing^s  cellar,  when  he  became  bankrupt,  with  the 
bill  for  the  price  still  unpaid  to  the  respondents.  In  an  action 
brought  by  them  to  recover  the  fourteen  puncheons,  as  still  un- 
delivered and  in  iransitUf  Held  them  entitled  to  stop  in  transitu. 
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1 3^0^  Reyened  in  the  House  of  Lords,  and  held.  That  the  fourteen  pnn- 

cheons  were  to  be  considered  as  being  completely  in  possession  of 

BPBHCB  Mathie  at  the  time  of  his  bankruptcy,  as  in  a  question  between 

V*  Tenders  and  yendee. 

AiicaiB,  &c. 

The  respondents,  Messrs.  Auchie,  Ure,  and  Co.  imported 
a  considerable  quantity  of  rum  into  the  port  of  Greenoct 
It  was  deposited,  on  its  arrival,  in  the  cellars  or  warehouses  of 
Messrs.  Sandeman,  general  agents  in  Greenock,  who  granted 
bond,  with  cautioners,  to  the  proper  officers,  for  the  King's 
duties.  One  key  of  the  warehouse,  according  to  the  bond- 
ing statutory  regulations  being  kept  by  them,  and  another 
by  the  revenue  officers,  for  security  of  the  duties,  without 
payment  of  which  the  rum  could  not  be  removed. 

In  this  situation  of  matters,  Messrs.  Auchie,  Ure,  and 
Co.  exposed  the  rum  to  auction  and  sale  on  15th  Decem- 
ber 1802;  and  William  Mathie  purchased  at  the  sale  thirty- 
two  puncheons  of  this  rum,  at  the  price  of  £792.  12s.,  gave 
bill  for  the  price,  at  four  months  date,  and  received  a  deli- 
very order  for  the  rum  from  Auchie,  Ure,  and  Co.,  which 
being  duly  intimated  to  Messrs.  Sandeman,  they  marked, 
opposite  to  the  entry  in  their  books,  of  each  puncheon,  the 
name  of  William  Mathie,  as  the  purchaser  thereof. 

Soon  thereafter,  eighteen  puncheons  were  taken  out  of 
the  warehouse  on  payment  of  the  duties,  and  sold  by  Wil- 
liam Mathie.  The  other  fourteen  puncheons  remained  still 
in  the  cellars,  when  William  Mathie  became  bankrupt, 
which  was  before  the  bill  for  the  price  to  the  respondents 
fell  due. 

In  these  circumstances,  the  respondents  presented  a  pe- 
tition  to  the  Water  Bailie,  concluding,  '*  That  as  the  bill 
**  granted  for  the  price  was  not  paid,  Messrs.  Sandeman 
"  ought  to  be  ordained  to  deliver  the  said  rum  to  them,  or 
"  their  order,  and  that  the  said  Water  Bailie  ought  to  grant 
'*  warrant  for  selling  the  same,  and  for  applying  the  pro- 
**  ceeds,  after  deducting  the  expenses,  towards  payment  of 
'*  the  said  bill."  The  appellant,  as  Mathie's  trustee,  oppo- 
•*  sed  the  application."  But  the  Water  Bailie  pronounced 
Aug. 26,1603. this  interlocutor: — '^Having  considered  the  petition,  an- 
"  swers,  &c.,  invoice  therewith  produced,  and  replies :  Finds 
*'  the  complaint  relevant :  Finds  that  the  pursuers  are  entitled 
"  by  law  to  reclaim  the  fourteen  puncheons  of  the  rum  sold 
'*  by  them  to  the  defender,  William  Mathie,  still  remaining 
"  in  the  King's  cellars,  in  respect  the  price  thereof  has  not 
**  been  paid,  therefore  prefers  them  to  the  said  rum  as  still 
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*'  being  their  propertj ;  authorizes  them  to  receive  the  same       1810. 
**  from  Measrs.  Sandeman  and  the  revenue  officers,  in  whose 


•*  joint  custody  it  is  now  stated  to  be,  upon  payment  of  the      w^w** 
"  duties,  and  to  sell  the  same  by  pubh'c  roup,"  as  craved.      aucbib,  &o. 

A  reclaiming  petition  against  this  judgment  was  refused 
by  the  Water  Bailie.    An  advocation  was  then  brought  to  Sept.26, 1803. 

the  Court  of  Session,  which  was  also  refused.    A  second  Dec  15, 

bill  was  also  refused.     And,  on  reclaiming  petition  to  the 

Court,  the  Lords  adhered  to  the  interlocutor  of  the  Lord  Nov.23, 1804. 

Ordinary.*     On  second  reclaiming  petition,  the  Lords  again 

adhered.  Dec.  18, 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords. 

Pleaded  by  the  Appellant — 1.  The  possession  of  these 
thirty-two  puncheons  of  rum  was  effectually  given  to  Mathie, 
three  months  previous  to  his  bankruptcy.  The^u*  proprze- 
tatU  was  therefore  complete  in  him  long  antecedent  to  the 
period  when  the  fourteen  puncheons,  that  continued  unsold 
in  Messrs.  Sandeman's  custody,  were  reclaimed  by  the  re- 
spondents. This  appears  from  all  the  facts  of  the  case, 
none  of  which  are,  or  can  be  disputed.  Messrs.  Auchie, 
Ure,  and  Co.,  gave  an  order  to  Messrs.  Sandeman,  the  cus- 
todiers, to  deliver  up  the  rum,  marked  with  spedfio  marks, 
to  Mathie,  the  buyer.  Messrs.  Sandeman,  immediately 
upon  that  intimation,  altered  the  entries  in  their  books, 
which  was  their  usual  manner  of  notifying  a  change  of  the 


*  Opinions  of  the  Judges. 

Lord  Fbssideht  Campbell. — ''  This  is  a  question  about  stop- 
ping tn  iransitu.  In  my  opinion,  the  interlocutor  reclaimed  against 
is  right  The  result  of  the  authorities  quoted  is  in  favour  of  that 
interiocutor.  Sandeman  and  Co.  were  still  acting  as  interposed  per- 
ions,  and  as  general  agents  for  all  concerned.  Mathie  had  no  com- 
plete hold  of  the  goods,  but  only  a  mere  constructive  possession. 
The  case  of  an  indorsed  bill  of  lading  is  different  from  a  transfer  of 
this  kind  by  an  order  of  future  delivery. 

Lord  Mbadowbank. — **  There  was  not  merely  a  constructive 
but  an  actual  delivery.  The  King  had  merely  a  pledge,  but  the 
property  was  in  Mathie.  At  this  rate,  goods  in  the  King's  cellar 
become  not  saleable,  except  for  ready  money.  These  goods  have 
been  a  kind  of  credit  to  Mathie." 

Lord  Hbrkand. — "  I  think  the  interlocutor  right,  on  the  ground 
that  there  vras  here  an  ambiguous  custody.*' 

Lord  Preddent  Campbell's  Session  Papers,  vol.  115. 
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1810.       property  and  poBsession  of  goods  when  under  their  keep- 

ing.     By  this  means,  they  acknowledge  that  they  held  the 

spBHCB  goods  from  that  instant  for  and  on  account  of  the  vendee ; 
AncHiB,  &o.  ^^^»  accordingly,  as  his  agents  and  custodiers,  they  gave  up  to 
him  the  key  of  the  cellar  when  required,  delivered  eighteen 
puncheons  of  the  ram  to  his  order,  and  permitted  him  to  gnage 
the  remainder.  These  actiB  not  only  constitute  an  acknow- 
ledgment that  their  possession  of  the  goods  was  construc- 
tively that  of  Mathie,  being  retained  for  him  and  on  his 
account ;  but  they  amount  to  an  actual  admission  of  Mathie 
himself  into  direct  and  personal  possession,  by  permitting 
him  to  deal  with  the  property  as  his  own,  disposing  of  part, 
and  exercising  a  direct  dominion  and  control  over  the  re- 
mainder. The  circumstances  of  this  case,  therefore,  are  a 
much  more  direct  and  unequivocal  proof  of  an  admission 
into  possession  than  many  which  have  been  considered  as 
decisive  of  that  fact.  Thus,  if  goods  had  been  deposited  in 
a  distinct  cellar  belonging  to  the  vendors,  a  delivery  of  the 
Harper  v.  key  of  that  cellar  to  the  vendee  would  have  tranferred  the 
Cwe?474"''  possession, 

per  Lord  Ken-  So,  marking  a  case  in  which  goods  were  packed,  while  in 
yon ;  Ellis ».  the  custody  of  a  warehouseman,  was  held  to  be  a  taking 
Darnf.  and  possession,  and  to  constitute  the  pustodier  of  the  goods  the 
East,  p.  464.  warehouseman  of  the  vendee.  Also,  packing  and  repackings 
Ellis  V.  Hunt,  by  ^  general  agent  of  the  vendees,  without  his  knowledge, 
Leeds  and  ^^^^  been  adjudged  conclusive  of  the  question  of  actual 
Others  v.  delivery,  and  an  alteration  of  possession.  If,  therefore, 
Wright,  v.iii.pQgggggiQjj  of  the  rums  was  delivered  to  the  purchaser,  prior 
Bos.  and  Pull,  f    ,.    ,      ,         .         .,        .    ,        -    ,  „        ^  i  .       , 

320.  to  his  bankruptcy,  the  right  of  the  sellers  to  reclaim  them 

was,  ipso  facto,  gone,  whether  the  law  of  stoppage  of  goods 
in  transitu  was  previously  applicable  to  the  case  or  not. 
2.  Besides,  the  right  which  a  vendor  has  to  stop  goods,  in 
case  of  the  vendee's  insolvency,  whilst  in  their  passage  or 
transit  to  him,  has  no  place  here.  There  was  no  trwisitus 
or  journey  of  the  goods  from  the  place  of  sale  to  that  of 
final  delivery,  during  which  they  could  be  stopped  or  ar- 
rested. There  was  no  middleman  or  carrier  intrusted  with 
them  for  the  purpose  of  conveyance  from  out  of  whose  cus- 
tody they  could  be  taken.  These  things  are  essential,  by 
the  law  of  England,  to  raise  the  question  of  arrestment  in 
transitu.  There  can  be  no  right  to  stop  goods  in  their  pas- 
tege  from  one  place  to  another,  where  the  transit  is  already 
complete,  and  where  the  goods  have  no  passage  to  perform 
from  one  place  to  another.  In  the  present  case»  there  was 
no  other  place  of  final  delivery  in  the  view  of  the  buyer  and 
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ftellen,  than  the  spot  in  which  the  goods  lay.    It  was  a  sale       1810. 
of  tho  mm  in  the  warehouse  of  Messrs.  Sandemani  to  be  de-    — — ^ 


livered  there.  The  transfer,  in  the  books  of  the  ware-  '^^^^^ 
houseman,  from  the  names  of  Anchie,  Ure,  and  Go.  to  that  aucbib,  &c. 
of  William  Mathie,  was  complete  delivery.  The  question, 
therefore,  as  to  what  shall  be  considered  such  a  construc- 
tive deliTety  to  a  carrier  as  to  render  the  vendee  liable  for 
the  price  of  the  carriage,  and  subject  to  the  loss  of  the 
goods,  without  divesting  the  vendor's  right  to  arrest  them 
in  their  passage  to  the  place  of  delivery,  does  not  arise. 
The  true  point  is,  Whether  the  buyer  or  sellers  are  to  be 
considered  in  possession  of  the  goods  by  the  intervention  of 
Messrs.  Sandeman,  as  agents,  and  to  which  of  them  the 
possession  in  their  cellars  is  to  be  referred  ?  This  point  can- 
not admit  of  dispute.  After  intimation  of  the  order  to  de- 
liver the  ruins  to  McUhie,  they  lay  in  the  cellars  at  his  risk, 
and  subject  to  his  disposaL  From  that  moment  he  became 
liable  for  tho  duties,  and  also  for  payment  of  the  ware- 
honse  rent,  while  the  respondents  were  entirely  discharged 
of  all  liability  on  these  accounts.  When  the  order  was  in- 
timated, and  the  puncheons  marked  in  Sandemans'  books, 
as  sold  to  Mathie,  all  privity  of  contract  ceased  between 
Messrs.  Auchie,  Ure,  and  Co.  and  Messrs.  Sandeman. 
After  this,  Sandemans  held  the  rums  for  Mathie,  in  whose 
possession  they  now  were,  through  these  gentlemen,  as  cus- 
todiers. After  this  possession,  there  could  be  no  right  to 
reclaim.  But  even  supposing  the  Sandemans  were  held  in 
law  to  be  the  custodiers  for  Auchie,  Ure,  and  Co.  of  the 
mm,  up  to  the  time  when  the  eighteen  puncheons,  out  of  the 
thirty-two,  were  delivered  to  Mathie,  still  there  appears  no 
intention,  either  previous  to,  or  at  the  time  of  delivery,  to  Slabey  and 
give  possession  of  part  and  withhold  the  rest;  the  delivery ^Jjjl^^^^^y' 
of  the  eighteen  puncheons  must  be  taken  to  be  quatenus  a  Others,  2 
delivery  of  the  whole,  so  as  to  vest  the  entire  property  in  ^^°*  ^^^* 
Mathie,  exempt  from  any  right  of  the  seller  to  reclaim. 

Pleaded  for  the  Reepoudents. — The  present  being  a  ques- 
tion between  the  vendors,  who  have  received  no  value  for 
the  rum,  and  the  creditors  of  the  vendee,  who  wish  to  apply 
it  to  their  own  payment,  the  point  is.  What,  as  between  the 
vendors  and  vendee,  is  suflScient  to  complete  the  transfer- 
ence of  the  goods  and  prevent  stoppage,  where  the  price 
has  not  been  paid  f  In  all  continental  states,  the  vendor  is 
entitled  to  demand  his  goods  back,  or  to  claim  a  privilege, 
in  competition  with  other  creditors,  where  the  vendee  fails 
without  paying  the  price,  and  where  the  goods  are  still  dis- 
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1810.       tinguishable  from  the  other  property  of  the  bankrupt.    A 
•»— ~—    different  rale  has  been  established  in  England,  and  is  now 
8PENCR      adopted  in  Scotland,  viz.  That  wherever  the  goods  hate 
AucHiK  &c.  come  into  the  actnal  possession  and  custody  of  the  vendee, 
the  property  is  to  be  held  as  finally  transferred  beyond  the 
reach  of  restitution,  although  the  price  should  be  still  un- 
paid.    It  was  not  without  difficulty  that  this  rule  was  estab- 
lished ;  it  was  not  without  regret  that,  in  some  late  cases,  it 
has  been  acceded  to  as  a  settled  point.     Lord  Hardwicke, 
in  delivering  his  opinion  on  this  subject,  more  than  half  a 
Sn«e  f-Pres- century  ago,  said,  "  Although  goods  were  delivered  to  the 
249.         '     "  principal,  I  could  never  see  any  substantial  reason  why 
"  the  original  proprietor,  who  never  received  a  farthing, 
'*  should  be  obliged  to  quit  all  claim  to  them,  and  come  in 
**  as  a  creditor,  only  for  a  shilling  perhaps  in  the  pound, 
''  unless  the  law  goes  upon  the  general  credit  the  brankrupt 
Inglis  V.         "  has  gained  by  having  tliem  in  his  custody."    In  a  later  case, 
I^EmTms'    *'^  ^^^  jndges  in  the  Court  oi  King's  Bench,  in  comparing  the 
English  law  with  that  of  Russia,  (which,  like  that  of  other 
continental  states,  allows  restitution  on  bankruptcy  wherever 
the  goods  can  be  identified),  expressed  regret  that  a  law 
so  equitable  was  not  adopted  in  England.     And,  again,  in  a 
N^le  «.  Ball,  still  later  case.  Lord  Kenyon  said,  "  If,  in  those  cases,  where 
117" '  ^'       "  goods  continue  in  bulk,  and  discernible  from  the  general 
"  mass  of  the  trader'^s  property  at  the  time  of  bankruptcy, 
'*  they  could  be  returned  to  the  original  owners,  who  have 
**  received  no  compensation  for  them,  without  injury  to  the 
"  claims  of  others,  it  would  be  much  to  be  wished."    Al- 
though, therefore,  the  rule  be  too  firmly  fixed  to  allow 
goods  to  be  reclaimed  after  actual  delivery,  this  is  a  rale 
which  is  not  to  be  farther  extended.     There  are  cases  in 
which  actual  delivery  at  the  moment  of  sale  is  impossible ; 
as,  for  example,  goods  sold  or  ships  sold  at  sea,  goods  in  a 
foreign  country,  or  commodities  in  the  hands  of  a  manufac- 
turer unfinished.     In  such  cases,  the  rule  of  law  that  re- 
quires actual  delivery  has  been  relaxed,  on  considerations  of 
equity,  that  where  the  price  is  paidy  the  best  delivery  that 
the  circumstances  admit  of  is  received  as  constructively  suf- 
ficient to  pass  the  property.     But,  in  no  other  circumstances 
whatever,  is  anything  lees  than  actual  and  real  delivery  held 
to  complete  the  transference,  and  divest  the  vendor  of  his 
right  to  resume  the  goods  on  failure  of  the  vendee.    This  is 
now  completely  settled  as  the  law  in  both  parts  of  the 
island  ;  and  the  cases  by  which,  in  England,  it  has  been  es- 
tablished are  thus  summed  up  by  Judge  Buller,  in  speaking 
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of  the  doctrines  of  atopping  in  transitu  ;«*''  In  fonner  cases,       isio. 
"  the  line  has  been  precisely  drawn,  and  they  all  turn  on    — — 
"  the  question,  Whether  or  not  there  has  been  an  <ictual      «"wc» 
"  delivery  to  the  bankrupt  ?  It  is  of  the  utmost  importance  avchib,  &o. 
"  to  adhere  to  that  line,  for  if  we  break  through  it,  we  shaU  ElUs  v.  Hunt, 
"  endanger  the  authority  of  the  cases  which  have  been  al-  464,**^™*     ^* 
"  ready  decided,  and  shall  fritter  away  the  rule  entirely." 
Was  there  here,  then,  an  actual,  or  only  a  constructive  de- 
livery ?  If  the  fonner,  it  signifies  nothing  whether  the  price 
was  paid  or  not?   If  the  latter,    the  admission,  that  the 
price  was  not  paid,  ofiers  to  us  the  privilege  of  stopping  in 
transitu,  and  leads  directly  to  a  confirmation  of  the  judg- 
ment of  the  Court  below.    Now,  it  seems  to  be  indisputable, 
that  under  the  definition  of  actual  delivery,  none  can  be  in-  Stokes  9.  La 
eluded,  in  which  there  is  not,  on  the  part  of  the  vendee,  ■^^^'®'®*^^ 
either  an  absolute  and  corporal  apprehension,  or,  at  least,  ap,  466. 
direct  and  exclusive  possession,  custody  and  control,  with-  Hunter  9. 
out  the  intervention  of  any  third  party  or  middleman.    Ap-  ^®*'*  ^***^' 
plying  this  rule  to  the  goods  in  question,  they  cannot  be^' 
said  to  have  been  actually  delivered.    They  were  not  given 
up  to  the  exclusive  control  and  possession  of  the  vendee, 
without  the  intervention  of  any  middleman.    And  no  act  of 
delivery  took  place  but  the  intimation  of  an  order  to  this 
middleman,  and  his  acceptance  of  that  order,  as  one  he 
should  be  bound  to  obey  when  due  requisition  should  be 
made,  and  when  those  duties  should  be  paid,  for  which  the 
goods  were  kept  in  bondage  under  his  key  and  that  of  the 
revenue  officer. 

After  hearing  counsel, 

The  Lords  find,  that  the  pursuers,  in  the  application  to 
the  Water  Bailie,  are  not  entitled  in  law,  in  respect 
that  the  price  thereof  was  not  paid,  to  retain  the  pun- 
cheons of  rum  in  question,  sold  by  them  to  William 
Hathie,  which  were  remaining  in  the  Eing^s  cellars. 
Find,  That  in  the  circumstances  of  this  case,  these 
goods  ought,  (in  a  question  as  between  the  vendor 
and  vendee  thereof,  in  whose  possession  the  same 
were),  to  be  considered  as  being  in  the  possession  of 
William  Mathie  the  vendee,  before  he  became  bank- 
rupt, inasmuch  as  Messrs.  Sandieman  ought,  in  such  a 
question,  between  such  parties,  in  the  circumstances  of 
this  case,  to  be  considered  as  holding  them  prior  to  the 
bankruptcy,  as  the  agents  and  servants  of  the  vendee 
only.  And  it  is  therefore  ordered  and  adjudged.  That 
all  parts  of  the  several  interlooutors  complained  of,  so 
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1810. 


MA8TBRT0K, 

&C. 

V. 
MBXKLSJOHir, 

&0. 


far  as  they  are  inconsistent  with  this  finding,  be,  and 
the  same  are  hereby  reyersed.  And  it  is  further  or- 
dered, that,  with  this  finding,  the  cause  be  remitted  to 
the  Court  of  Session  in  Scotland  to  do  therein,  and 
as  to  the  several  interlocutors  complained  of,  as  this 
finding  requires,  and  is  consistent  therewith. 

For  Appellant,  William  Adam,  M.  Nolan, 

For  Respondents,  Sir  Sam.  Romilly,  Geo.  Jos.  Bell,  Henry 

Brougham. 

Note. — Before  this  reyersal  was  pronounced  in  the  House  of 
Lords,  it  had  been  decided  in  the  Court  of  Session,  in  another  case, 
(Tod  and  Co.  v.  Rattraj,  1st  Feb.  1809,)  upon  a  strongly  urged  opi- 
nion deliyered  by  Lord  President  Hope,  that  their  judgment  in 
Spence  v.  Auchie,  Ure,  and  Co.,  ^as  erroneously  decided.  Lord 
President  Blair  and  Lord  Meadowbank  concurring  in  this. 


Alexander  Mastbrton,  Robert  Bald, 
William  Fultom,  Bailies  of  the  Burgh  of 
Culross ;  Jambs  Bennet,  Merchant-Coun- 
cillor and  Dean  of  Guild,  elected  at  the 
Meeting  at  Michaelmas  1803;  George 
Rollamd,  Sir  Robert  Preston,  and 
Others,  Councillors  of  the  said  Burgh, 

David  Meirlejohn,  elected  Second  Mer- 
chant-Bailie  at  Michaelmas   1802, 
Others,  Councillors  and  Office* 
the  said  Burgh  of  Culross, 

House  of  Lords,  22d  March  1810. 


AppelkMsi 


— o     »  ^ 

icond  Mer-"v 

1802,   andf^ 

-Bearers  on 

•        .       J 


RespondenU, 


Burgh  Election  of  Magistrates  and  Councillors^ — Girconi- 
stances  in  which  it  was  held,  that  as  there  was  not  a  majority  of 
councillors  present  to  constitute  a  legal  meeting  of  council,  an 
objection  stated  to  the  legality  of  the  meeting,  on  that  ground,  was 
sustained.     Affirmed  in  the  House  of  Lords. 

This  was  a  dispute  about  the  election  of  the  Magistrates 
and  Councillors  of  the  burgh,  under  the  old  system  of  elec- 
tion, wherein  the  respondents  complained  of  that  election, 
and  prayed  the  Court  to  declare  the  election  Toid,  on  the 
following  grounds: — 1.  That  due  premonition  was  not 
given,  and  no  premonition  regularly  served.  2.  That  there 
was  not  a  quorum  of  council  present.  S.  That  the  election 
was  the  act  of  a  minority  of  councillors,  in  opposition  to  the 
act  of  the  majority.    4«  That  it  was  only  the  act  of  a  certain 
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number  of  magifitrates  or  couociUorSy  taking  upon  them  to       isio. 
separate  from  the  majority,  who  had  been  such  for  the  year 


preceding,  and  also  taking  npon  them  to  make  a  distinct  and  ^^^ 
toparate  election.  5.  That,  in  terms  of  the  statute,  16  Geo.  baksat. 
IL  c.  11,  it  was  in  certain  essential  respects  the  act  of  the 
minority  of  magistrates,  councillors,  and  deacons',  respec- 
tively, separating  from  the  majority  of  those  having  right  to 
act  by  the  constitution  of  the  burgh,  and  making  a  separate 
election  of  magistrates  and  councillors. 

After  proof  and  much  discussion,  the  Court  pronounced 
this  interlocutor,  '*  Repel  the  objections  stated  in  the  com-  Mar.  5, 1805. 
"  plaint,  with  regard  to  the  summoning  the  council  for  the 
'*  meeting  of  28th  September  1803 ;  but  find  that  there  was 
''  not  a  majority  of  councillors  present  to  constitute  a  legal 
'*  meeting  of  council  upon  the  said  28th  September ;  and, 
"  therefore,  sustain  the  objection  stated  on  that  head,  and, 
"  before  answer  as  to  the  other  points  in  the  cause,  appoint 
**  the  counsel  for  the  said  parties  to  give  in  memorials  to 
*'  see  and  interchange  the  same  betwixt  and 

"  the  second  box-  day  in  the  ensuing  vacation." 

On  reclaiming  petition,  the  Court  adhered.  May  28, 1805. 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords. 

After  hearing  counsel,  it  was 
Ordered  and  adjudged  that  the  interlocutors  complained  of 
be,  and  the  same  are  hereby  affirnaed. 

For  the  Appellants,  Thos.  Plumery  David  Boyle. 
For  the  Respondents,  Henry  Erskine,  John  Clerks    Wm. 

Adam,  Thoa.  Thomson. 

NoTB^ — ^Unreported  in  the  Court  of  Session. 


KoBBRT  Hill,  Esq.  W,S.,         .  ,  Appellant; 

Andrbw  Rahsay  of  Whitehill,  Heir»at-Law  \  n  ^  , 
of  Geobgb  Ramsay,  late  of  Whitehill,      /     nesponomt. 

House  of  Lords,  30th  March  1810. 

Sbbtitttdb  op  Boad — Prescbiptitb  Usb  and  Possession — Dbrb- 
ucnoN. — A  serritude  of  road  was  claimed,  where  there  was  no 
wridog  or  title  to  constitate  the  servitude,  and  solely  on  the 
ground  of  immemorial  use  and  possession.  Held,  on  the  evidence 
prodaoed,  that  though  the  posaessiott  and  use  were  proved  for  a 
period  of  toatj  years,  yet,  as  it  was  alio  proved,  that,  for  a  period 


BAMSAT. 
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1810.  o^  twenty  or  thirty  yean,  that  possession  had  been  interrapted  by 

^ ^        ploughing  the  lands  oyer  which  the  serritnde  of  road  was  daimed, 

HILL  the  same  was  to  be  held  as  having  been  abandoned  and  derelin- 

^-  quished ;  and  the  possession  therefore  being  not  continuous  bat 

interrupted,  the  same  was  not  e£fectual  to  constitute  the  serritnde 
claimed. 

The  appellant,  Mr.  Hill,  purchased  a  farm,  called  Firth, 
from  Mr.  Cadell  of  Banton,  being  part  of  the  lands  of 
Aucbindinny,  conterminous  with  the  lands  of  Kirkettle, 
then  belonging  to  the  respondent's  brother,  the  deceased 
George  Ramsay  of  Whitehill. 

Soon  after  this  purchase,  Mr.  Hill  raised  an  action  before 
the  Court  of  Session  in  Scotland,  claiming  the  servitude  of 
a  road  through  the  inclosures  of  the  lands  of  Kirkettle,  be- 
longing to  the  respondent,  or  through  Kirkettle  Haugh,  upon 
the  banks  of  the  river  £sk,  setting  forth  *'  that  his  predeces- 
"  sors  in  the  lands  of  Firth,  had,  by  themselves,  or  their 
"  tenants  therein,  or  servants,  or  others  employed  on  these 
"  lands,  been  in  the  uninterrupted  possession  of  a  road  from 
•*  the  ford  in  the  water  of  Esk,  at  the  foot  of  Kirkettle 
^'  cleugh,  passing  through  the  lands  belonging  to  Major 
"  Ramsay,"  for  more  than  forty  years. 

Major  Ramsay  alleged^  that  the  field  called  Carty  Hangh, 
and  the  other  fields  interjacent,  had  been  ploughed  for  a 
period  beyond  the  memory  of  man,  without  any  space  for  a 
road  through  them  ;  and  that,  more  than  thirty  years  ago, 
Mr«  Ramsay  had  planned  and  executed  enclosures  of  the 
whole  farm  of  Kirkettle,  without  the  least  idea  of  any  such 
road,  and  without  any  objection  being  made,  either  by  the 
proprietor  or  the  tenant  of  the  farm  of  Firth. 

The  Court  ordered  an  eye-sketch  of  the  present  aspect  of 
the  ground  to  be  made  out,  over  which  it  was  said  the  ser- 
vitude road  ran. 

A  proof  was  also  led  on  both  sides  in  support  of  their  re- 
spective allegations.  This  having  been  reported,  it  appeared 
from  the  proof  that  the  use  and  possession,  at  least  for  forty 
years,  was  made  out;  by  the  witnesses ;  but,  on  the  other 
hand,  there  was  proof  of  interruption  in  the  ploughing  up 
the  land  over  which  the  servitude  was  claimed,  for  many 
years,  and  the  usage  itself  had  ceased  for  a  period  of  twenty 
or  thirty  years  anterior  to  the  present  action. 

The  appellant  contended  that  the  eye-sketch  proved  that 
the  track  of  road  in  question  remained  distinct,  excepting 
in  some  places,  where,  from  recent  agricultural  operations, 
it  had  been  obliterated.      That   the   evidence    proved  a 
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distinct  and  uninterrupted  use  in  the  occupiers  of  the  farm       isio. 
of  Firth  of  the  road  in  question,  in  every  way  in  which  that 


use  was  susceptible,  from  the  year  1737  to  1795.  though,  ^^^^ 
subsequent  to  the  year  1784,  the  use  was  less  frequent  than  eamsat. 
proTious  to  that  period.  That  the  evidence  ipunded  on  by 
the  respondent  confirmed  that  of  the  appellant  as  to  the 
use,  and  where  it  did  not,  it  was  merely  negative,  and  no 
way  inconsistent  with  the  testimony  given  by  the  appellant^s 
witnesses.  That  the  appellant's  predecessors  were  infeft 
in  this  farm,  with  parts  and  pertinents ;  and  the  use  of  the 
road  for  forty  years,  being  once  made  out  in  point  of  fact, 
the  servitude  was  established,  which  could  not  be  lost,  ex- 
cept by  a  disuse  of  forty  years. 

The  respondent  contended,  it  was  doubtful  how  far,  when 
a  country  is  lying  open  and  uninclosed,  the  occasional  pas- 
sage,of  a  few  people,  through  any  particular  part  of  it,  is 
sufficient  to  create  or  constitute  the  legal  servitude  of  a  road, 
where  such  passage  is  neither  the  ordinary  nor  necessary 
communication  with  the  place.  2.  Whether,  when  such 
occasional  passage  goes  through  arable  ground,  the  labour- 
ing and  cropping  of  that  ground  without  challenge,  and 
without  leaving  any  space  for  a  road,  is  not  real  evidence 
that  such  road  is  not  at  all  a  matter  of  right,  or  at  least, 
that  this  ploughing  is  complete  interruption,  viafacti^  to 
bar  the  acquiring  any  servitude.  8.  When  a  road  can  only 
be  used  in  a  particular  way,  and  for  a  particular  purpose, 
and  when,  from  the  change  of  circumstances,  that  purpose  , 

no  longer  takes  place,  whether  the  party  who  is  allowed 
that  use,  is  entitled  from  mere  whim,  or  any  other  motive, 
to  reclaim  that  use.  4.  Whether  a  right  to  any  road,  which 
is  founded  on  no  other  title  but  mere  possession,  and  no 
wise  supported  by  any  contract  or  other  written  title,  may  be 
revived,  after  being  in  complete  disuse  for  a  period  of  twenty 
or  thirty  years,  as  it  was  undoubtedly  proved  to  have  been 
in  this  case.  It  was  clear  that  the  object  of  the  appel- 
lant's proof  was  to  establish,  by  parole  evidence,  such  a 
degree  of  use  by  his  predecessors,  at  some  former  period  of 
the  road  in  question,  as  was  sufficient  to  create  a  legal  right 
in  him  again  to  revive  the  use.  But  the  respondent  con- 
tended that  this  claim,  in  such  circumstances,  was  untenable. 

The  Lord  Ordinary  found  the  use  and  possession  of  the  June  23, 1008. 
road  proved,  and  that  ^^  the  right  of  using  the  same  has  not 
"  been  altogether  abandoned  or  lost  by  dereliction  of  forty 
"  years."    On  representation,  his  Lordship  adhered.     But, 
on  reclaiming  petition  to  the  Court,  the  Lords  altered  and  May  25, 1804. 
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1810.       sustained  the  respondent's  defences,  and  assoilaed.     On 
..^.i..    farther  petition,  the  Court  adhered. 

HILL  Against  these  interlocutors  the  present  appeal  was  broagbt 

BAMSAT.  *^  ^^^  House  of  Lords. 
Jan.  22, 1805.  Pleaded  for  the  AppellanU — According  to  the  law  of 
Scotland,  possession  for  forty  years  gives  aright  to  a  road; 
and,  according  to  the  evidence  adduced  in  this  case,  there  has 
been  possession  for  a  longer  period  than  forty  years  of  the 
road  in  question.  The  possession  was  not  occasional,  but  con- 
stant and  continuous,  and  this  right  cannot  be  lost  except  by 
a  disuse  of  forty  years. 

Pleaded  Jor  the  Respondent. — It  is  dearly  established  by 
the  proof,  that  there  never  was  at  any  one  period  such  um 
of  a  road  in  the  line  in  question,  as  to  create  a  servitade 
upon  the  respondent's  lands;  so  that  if  the  question  were  to 
be  judged  of  as  matters  stood  thirty  years  ago,  there  would 
not  be  the  smallest  ground  for  supporting  the  claim  of  the 
appellant.  Where  the  constitution  of  a  road  depends  upon 
use  merely,  and  not  upon  writing,  the  use  proved  must  be 
continuous,  general,  uniform,  and  uninterrupted  ;  but  where 
it  is  only,  as  in  this  case,  an  ambiguous  and  limited  use,  and 
interrupted,  it  cannot  avail.  If  the  constitution  of  the  right 
was  founded  on  writing,  then  it  would  be  immaterial  what 
kind  of  use  had  followed  ;  but  here,  where  no  writing  exists, 
and  where  the  whole  claim  is  rested  on  right  acquired  by 
use,  that  possession  must  be  of  the  most  unequivocal  na- 
ture, and  be  continuous  and  uninterrupted  for  forty  yean. 
It  is  proved  by  the  witnesses  on  both  sides,  that  the  ground 
over  which  this  road  is  said  to  have  ran,  was  ploughed  and 
otherwise  laboured  without  the  smallest  regard  to  such  road. 
It  is  more  than  thirty  years  since  Mr.  Ramsay  began  to  en- 
close  these  lands ;  and  he  never  heard  of  such  road,  nor  was 
any  objection  stated  to  these  operations  during  all  that 
time.  A  right  founded  on  possession  alone  must,  from  its 
very  nature,  depend  upon  the  continuance  of  that  posses- 
sion, and  no  more  discontinuance  is  necessary  to  put  an  end 
to  the  right  than  what  is  necessary  to  show  that  the  disose 
is  deliberate  and  intentional.  Eodem  modo  amititur  jpo^ 
sessio  quo  aquiritur. 

After  hearing  counsel,  it  was 

Ordered  that  the  interlocutors  complained  of  be,  and  the 
same  are  hereby  affirmed. 
For  Appellant,  Wm.  Adam,  Henry  Brougham. 
For  Respondent*   Wm.  Alexander^  Fra.  Homer. 

NoTE.-»Uiireport6d  in  the  Court  of  Session. 
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1810, 


Samuel  James  Douglas,  an  Infant,  and  J 

John  Douglas,  W.  S.,  Tutor  at  Law  to  >  Appellants ;  •. ' 

said  Infant,            .            .            .           )  wilsoh. 

John  Smith  Wilson  of  Netherhouse,  Respondent. 


House  of  Lords,  8th  May  1810. 

Disposition — Absolute,  or  in  Security — Absolute,  or  in  Trust 
— Act  1 69d>  c«  25. — A  disposition  of  lands  ex.  Jade  absolute  and 
irredeemable,  was  granted  to  a  partj  without  any  back  bond.  The 
granter  of  the  conveyance,  for  many  years  thereafter,  continued  to 
act  in  all  respects  as  proprietor  with  reference  to  the  lands,  in 
lifting  rents,  granting  receipts  for  these  rents,  and  granting  leases 
of  the  lands ;  and  he  contended  by  these  proofs, — of  writings,  of 
acknowledgments  and  admissions  of  the  grantee,  sufficient  eyi- 
dence  was  adduced  to  show  that  the  grantee  was  a  mere  trustee  or 
incombrancer.  Held  that  the  disposition  was  absolute  and  irre- 
deemable, and  that  he  could  not  redeem  or  reclaim  the  lands. 

The  lands  of  Broom  originally  belonged  to  the  infant  appel- 
hmt's  ancestors,  but  had  been  sold  to  the  respondent  in  1764, 
under  a  conveyance  ex  facte  absolute  and  irredeemable* 

There  bad  previously  existed  between  the  parties  a  series 
of  money  transactions,  in  which  the  appellant^s  ancestor 
became  ultimately  the  debtor.  And  the  present  action  of 
reduction,  declarator,  and  count  and  reckoning  was  brought 
hj  him,  to  have  it  found  that  the  said  disposition  and  convey- 
ance granted  to  the  respondent  was  merely  in  security,  and 
that  he  had  a  right  to  redeem  on  payment  of  the  sum  due 
thereon. 

There  was  no  back  bond  to  found  on ;  but  the  appellant 
maintained  that  the  following  were  sufficient  circumstances 
of  evidence  to  show  that  the  disposition  was  not  absolute  in 
its  nature,  but  redeemable  on  payment  of  the  debt : — 1st. 
That  Mr.  Wilson  of  Maidenhill,  the  appellant's  ancestor,  after 
the  date  of  this  disposition,  kept  possession,  and  always 
drew  the  rents,  which  was  proved  by  accounts  and  receipts, 
as  well  as  by  bills  granted  to  him  therefor.  2d.  That  tho 
Bervices  of  kain-fowls  stipulated  in  the  leases  of  Brown, 
were  all  performed  and  delivered  to  Mr.  Wilson  of  Maiden- 
luU-  3d.  That  he  paid  for  the  repairs  on  the  houses  and 
dikes  of  the  farms.  4tb.  That  he  paid  for  six  years  the 
ichoolmaster'B  salary  exigible  against  the  property,  as  per 
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1810.       receipts.    6th.  That  he  granted  a  lease,  of  this  date,  for 
— — ^    twent7*two  years,  of  a  part  of  the  lands  of  Broom,  so  alleg- 
DouQLAs,  &c.  ed  to  be  conveyed  and  sold  absolutely.     6th.  That  a  refe- 
vfihsov.     rence  was  thereafter  entered  into  between  Mr.  Wilson  of 
Mar.  1 2,1767.  Maidenhill  and  Mr.  Barclay  relative  to  the  value  of  a  small 
piece  of  ground  of  Broom.     This  matter  was  settled  by 
granting  a  perpetual  lease  in  1769  to  Mr.  Barclay  of  this 
piece  of  ground,  which  describes  "  John  Wilson  of  Maiden- 
**  hill,  in  the  parish  of  Mearns,  heritable  proprietor  of  the 
"  lands  after   let"     To  this  lease  the  respondent  signed 
as  a  consenter  thus,  "  with  the  consent  of  John  Smith,  alias 
"  Wilson  of  Netherhouse."     On  7th  June  1770,  the  tenant 
having  fallen  into  arrear,  Mr.  Wilson  of  Maidenhill  register- 
ed the  tack,  and  charged  him,  in  the  character  of  proprietor, 
which  was  arranged  by  an  assignation  to  him  of  the  stock, 
crop,  &c.  on  the  farm,  in  security.     In  the  following  year, 
1771,  a  new  assignation  was  granted  to  *'  John  Wilson  of 
*'  Maidenhill,  my  landlord."     And  in  a  discharge  and  re- 
nunciation of  the  lease  granted  by  the  said  John  Wilsoo, 
which  sets  forth,  "  considering  that  John  Barclay,  my  tea- 
"  anty  has  delivered  up  his  tack  of  my  lands^**  &c.  to  which 
discharge  the  respondent  was  one  of  the  testamentary  wit- 
nesses.    He  also  acted  as  Commissioner  of  Supply  on  ac- 
count of  this  property.     There  was  also  a  receipt  produced, 
signed  by  the  respondent,  to  show  that,  for  long  after  the 
date  of  this  conveyance,  and  in  1775,  accounts  were  not 
closed  between  them,  and  that  he  had  paid  the  respondent 
at  that  date  £100  **  to  account." 

There  was,  further,  an  admission  made  by  the  respondent, 
in  a  former  process,  to  this  effect : — *^  The  £200  was  paid, 
"  and  the  bill  for  the  balance  accepted  by  the  petitioner 
**  having  hitherto  deferred  taking  possession  of  the  lands,  t» 
"  order  to  afford  Maidenhill  every  possible  opportunity  of 
*'  redeeming  them,  by  making  payment  of  what  he  owed  to 
"  the  petitioner."  There  was  also  produced  the  draft  of  a 
bond  which,  though  intended  to  be  executed  to  show 
that  this  disposition  was  redeemable,  yet  was  never  exe- 
cuted. 

The  appellant  contended  that  these  proofs  by  writings, 
acknowledgments,  and  admissions  and  circumstances  other- 
wise, amounted  in  law  to  the  written  evidence  required  by 
the  statute  1696,  c.  25,  to  establish  a  trust,  and  to  show  that 
the  respondent  was  a  mere  incumbrancer.  In  defence,  it 
was  stated,  that  there  was  an  absolute  and  irredeemable 
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sale  of  the  lands  of  Broom  to  the  respondent,  and  that  the       1810. 
prioe  stated  in  the  disposition  as  paid,  consisted  in  part  of 


the  heritable  securities  which  he  had  previously  over  the  »ou<»''^»  &«• 
property.  wiilon. 

Upon  these  facts,  Lord  Glenlee,  Ordinary,  held  that  the 
respondent  was  bound  to  hold  count  and  reckoning  with  the 
appellant,  and,  on  payment  of  any  balance,  that  he  must 
make  over  the  property  to  him.  But,  on  reclaiming  petition 
to  the  Court,  this  judgment  was  pronounced  : — **  The  Lords  May  14,1802. 
"having  advised  this  petition,  with  the  answers,  replies, 
"and  duplies,  alter  the  interlocutor  reclaimed  from,  find 
**  the  sale  of  the  lands  of  Broom  absolute  and  irredeemable, 
"  and  assoilzie  the  defender,  and  decern."  On  reclaiming 
petition  against  this  interlocutor  the  Court  adhered.  Feb.  28,1A04. 

Against    these    interlocutors   the   present   appeal    was 
brought  to  the  House  of  Lords. 

Pleaded  for  the  Appellant. — Abstracting  the  question 
from  any  special  rule  of  the  statute  or  common  law,  and 
taking  it  merely  as  a  question  of  evidence,  there  can  be  no 
doubt  that  the  relation  of  the  parties  was  merely  that  of 
debtor  and  creditor,  not  that  of  seller  and  purchaser ;  and 
that  the  disposition  and  conyeyance  in  question  was  a  mere 
Becurity,  and  not  an  absolute  and  irredeemable  right.  Be- 
cause, 1st.  The  respondent  has  judicially  admitted,  so  late 
as  1773,  that  the  conveyaDce  was  redeemable.  2d.  That 
possession  was  all  along  retained  by  the  alleged  seller,  by 
lifting  the  rents,  granting  leases  of  the  farm,  and  doing  other 
acts  such  aa  alone  belong  to  a  proprietor.  The  respondent 
pretends  to  explain  away  these  proofs,  by  alleging,  that 
although  at  first  the  conveyance  was  only  intended  to  be  in 
security,  yet  that,  in  1773,  it  became  finally  absolute.  That 
after  this  there  was  an  entire  change  in  the  nature  of  the 
light.  That  he  then  took  sasine  on  his  absolute  conveyance, 
and  so  had  possession ;  but  there  is  no  evidence  of  such 
change  of  the  nature  of  the  right.  The  accounts  then 
(1773)  rendered  did  not  prove  such  change ;  and  the  sasine 
taken  only  proved  an  intention  to  complete  his  heritable  ae- 
curity,  Neither  the  rules,  therefore,  of  the  common  law, 
nor  the  Scotch  statute  with  regard  to  trusts  1696,  c.  29,  can 
afford  any  bar  to  the  evidence  by  which  the  real  nature  of 
the  present  conveyance,  as  being  one  in  itself  reducible,  is 
aonght  to  be  established.  In  former  times,  the  most  solemn 
deeds  and  conveyances  were  frequently  cut  down  by  mere 
parole  proof.    And  although  by  the  statute  1696  it  is  de- 
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1810.       dared  that  no  declarator  of  tmat  ahall  be  sustained  ex- 
*— — —   cept  "  a  declaration  or  back  bond  of  trust,  lawfully  anb- 
D0U0LA8,  &c.  «  Bcribed  by  the  person  alleged  to  be  trustee,"  be   pro- 
duced, yet  the  law  had  never  been  interpreted  so  rigidly  as 
not  to  admit  of  proof  of  the  nature  now  adduced  as  sufficient, 
which  comprehends  the  judicial  admission  of  the  party. 

Pleaded  for  the  Reapond&rU. — The  appellant  is  barred  in 
law  from  challenging  the  respondent's  title,  because  he  has 
produced  an  ex  facie  absolute  and  unexceptionable  convey- 
ance, for  a  valuable  consideration,  from  the  appellant's  pre- 
decessor, followed  by  an  uninterrupted  possession  for  thirty 
years.    He  is  therefore  entitled  to  found  upon  those  general 
principles  of  law  on  which  the  security  of  purchasers  and 
landholders  in  general  depend,  and  to  plead  that  he  is  not 
bound  to  enter  into  any  detail  whatever,  or  to  explain  how 
he  acquired  right  to  the  lands  of  Broom.    According  to  the 
law  of  Scotland,  an  absolute  and  unqualiGed  conveyance  of 
land  cannot,  in  opposition  to  written  evidence,  be  construed 
into  a  conveyance  in  trust  or  security  only,  on  mere  extran- 
eous presumptions.    The  general  rule  founded  upon  those 
principles  is,  that  effect  must  be  given  to  the  written  title, 
declaring  clearly  and  explicitly  the  intention  of  the  parties, 
without  regard  to  the  inferences  or  conjectures  which  may 
be  drawn  from  extraneous  circumstances  when  set  in  oppo- 
sition to  written  documents  and  titles.    The  present  esse 
falls  clearly  under  the  act  1696,  which  excludes  all  challenge 
of  title  upon  the  allegation  of  trust,  unless  the  trust  be 
instructed  by  a  written  declaration  or  backbond,  or  offer  of 
proof  by  the  oath  of  party. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  be,  and  the 
same  are  hereby  affirmed. 

For  Appellants,  Sir  Samuel  Romilly^  Fra.  Homer. 
For  Respondent,  Ad.  Colquhoun,  Wm.  Adam,  Tlumas  W. 

Baird. 

Nons.-i— Unreported  in  the  Court  of  Session. 
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Andrew  Blanb»  W.  S.,  Trustee  for  Sib  )     .      //«  /  •  blank 

Andrew  Cathoabt,  .  .         ]     m     ^>       THBKriiLof 

Archibald,  Earl  of  Cassillis,  and  Othere,   Bespondenta.    casszllib,  &c. 

House  of  Lords,  9th  May  1810. 

QxNBRAL  Sebticb. — ^The  question  was,  whether  a  general  serrice 
could  establish  in  Earl  David  the  character  of  heir  of  provision 
to  his  brother,  so  as  to  connect  him  with  the  deed  1748  ?  The 
Oonrt  of  Session,  under  a  remit  from  the  House  of  Lords  to 
reconsider  the  question,  altered  their  former  jn^gment  as  to 
the  effect  of  this  service  of  1776>  aad  found  that  it  was  «ot 
a  service  as  heir  of  provision  to  connect  Earl  David  with  the  deed 
1748,  or  any  similar  deed ;  and,  therefore,  that  the  lands  spe- 
cially mentioned  in  the  interlocutor  were  not  carried  by  that  ser-^ 
vice.  But,  2.  In  regard  to  the  other  lands  specially  mentioned 
in  the  interlocutor,  the  Court  found  that  no  remit  having  been 
made  as  to  them,  they  adhered  to  their  former  interlocutor.  The 
first  point  being  in  favour  of  the  appellant,  no  appeal  was  brought 
as  to  it,  but  he  brought  an  appeal  on  the  second  point>  contending 
that  these  lands  fell  under  the  remit.  Held  that  it  was  not  the  in- 
tention of  the  House,  by  their  remit  to  the  Court  of  Session,  to 
aathorixe  the  Court  to  review  their  interlocutors  in  regard  to  those 
hrnds,  and,  therefore^  appeal  dismissed. 

The  particulars  of  this  ease  are  reported  at  page  1  of  this 
volume. 

The  House  of  Lords  affirmed  the  judgment  of  the  Court 
of  Session,  in  so  far  as  related  to  the  lands  in  the  charter  of 
1774,  but  quoad  ultra  remitted  back  to  the  Court  of  Session 
"  to  review  all  the  interlocutors,  as  far  as  they  respect  the 
"  effect  of  the  service  of  Earl  David  in  1776,  with  regard  to 
**  the  lands  of  Enoch  and  Little  Enoch,  the  lands  of  Port- 
"mark  and  Polmeadow,  the  tenements  in  Maybole,  and 
"  teiDds  conveyed  by  Crawford  of  Ardmillan,  or  any  other 
**  lands  or  subjects,  the  title  to  which  is  in  dispute  in  this 
*'  cause,  if  any  such  there  be,  not  ruled  by  the  aforesaid 
"  affirmance,  and  to  hear  the  parties  again  as  to  the  effect  of 
"  the  said  service,  as  to  the  said  lands  and  teinds,  and  as  to 
"  the  right  to  the  said  lands  and  subjects,  and  to  do  therc- 
**  upon  as  to  the  Court  shall  seem  meet." 

In  terms  of  this  remit,  the  Court  of  Session  resumed  con- 
sideration of  the  question,  and  ordered  parties  to  give  in 
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1810.       matual  memorials  upon  tho  points  in  the  cause  remitted  for 
reconsideration.     These  memorials  having  been  given  in, 


BLANB  ^^^  debate  had  thereon,  the  Court  pronounced  this  interlo- 
TBK  EARL  OF  cutor  : — ^^  Tho  Lords  having  advised  the  mutual  memorialB 
CA8SILLIS,  &0. "  for  the  parties,  they  find  that  Earl  David's  general  service 
*  *  "  in  1776  was  not  a  service  as  heir  of  provision  to  connect 
"  him  with  the  settlement  in  1748,  or  with  any  similar  deed 
"  of  provision  or  settlement,  and,  consequently,  was  not  suffi- 
*'  cient  to  carry  the  subjects  which  were  specially  provided 
*'  by  any  such  deed,  and  were  not  contained  in  the  charter 
"  1774,  or  in  any  other  title  deed  or  charter  of  a  similar 
''  nature :  Find  that  this  description  applies  to  the  lands  of 
"  Enoch  and  Little  Enoch,  the  lands  of  Portmark  and  Pol- 
"  meadow,  the  tenements  in  May  bole,  and  the  teinds  cod- 
••  veyed  by  Crauford  of  Ardmillan,  and  that  they  were  not 
"  carried  by  the  general  service ;  therefore  sustain  the 
''  reasons  of  reduction  as  to  these  subjects,  and  so  far  alter 
"  their  interlocutor  of  16th  November  1802;  repel  the  de- 
"  fences,  and  reduce,  decern  and  declare,  in  terms  of  the 
*'  summons ;  but  with  regard  to  the  lands  of  M'Gowanstone, 
"  Mill  of  Drumgirloch,  Dunnymuck,  Whiteatone,  Pennyglen, 
"  Barony  of  Greenan  and  lands  of  Balvaird ;  find  that  the 
**  order  of  the  House  of  Lords  contains  no  special  remit  bb 
**  to  these  lands,  nor  has  the  pursuer  sufiiciently  made  out 
"  that  they  fall  under  the  general  remit*  or  at  any  rate,  that 
"  the  interlocutors  formerly  pronounced  as  to  these  lands 
'^  ought  to  be  altered ;  and  therefore  adhere  to  the  said  ia- 
'*  terlocutors,  and  decern." 

This  interlocutor  thus  held  that  the  appellant's  challenge 
was  good  as  to  the  lands  called  the  Pendicles.  But  he  was 
not  content  with  this  success,  and  therefore  insisted  further 
as  to  the  other  lands. 

Both  parties  reclaimed.  The  respondents  prayed  to  alter 
this  interlocutor,  and  to  assoilzie  from  the  conclusions  of  the 
action,  in  terms  of  the  former  judgments  pronounced  by  the 
Court.  The  appellant,  on  the  other  hand,  contended  in  his 
petition,  that  the  interlocutor  was  much  too  favourable  for 
the  respondents  ;  and  he  endeavoured  to  establish  the  three 
following  propositions,  1.  That  the  order  of  the  House  of 
Lords  contained  a  remit  as  to  the  whole  lands  and  subjects 
in  dispute,  excepting  those  contained  in  the  charter  1774, 
and  similar  titles;  consequently,  that  the  remit  embraced 
the  lands  of  M^Gowanstone,  Mill  of  Drumgirloch,  Dunny- 
muck, VVhitestone,  Pennyglen,  Barony  of  Greenan,  and 
lands  of  Balvaird. 
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2.  That  the  last  recited  interlocutor  of  the  Court  below,       1810. 

aud  the  interlocutors  formerly  pronounced  in  the  cause,  with    

respect  to  the  several  lands  just  enumerated,  ought  to  be      ^^^^ 
altered,  and  the  reasons  of  reduction  sustained  as  to  these  the  babl  ow 
lands,  in  regard  that  the  same  are  not  contained  in   the*^^""*'****'®- 
charter  1774,  or  similar  titles,  and  that  David,   Earl   of 
Cassillis,  made  up  no  regular  titles  thereto. 

3.  That  in  case  their  Lordships  still  remained  of  opinion 
that  the  titles  made  up  hj  Earl  David  appeared  sufficient 
to  vest  the  said  lands  and  subjects  in  his  person,  the  appel- 
lant was  entitled  to  show  further,  by  writings  in  the  hands 
of  the  respondents,  or  under  their  power,  that  Earl  David 
lay  under  limitations  and  prohibitions,  which  disabled  him 
from  alienating  those  subjects,  to  the  prejudice  of  the  heirs 
called  by  the  disposition  1748,  and  that  therefore  the  Court 
should  grant  letters  of  incident  dih'gence  against  havers,  for 
recovering  all  deeds  of  settlement  and  other  writings  calcu- 
lated to  inatruot  this  fact.    After  answers  were  given  in,  the 

Court  finally  pronounced  interlocutors  adhering,  and  refus- Nor.  24,1807. 
iog  the  prayer  of  both  petitions. 

Against  the  interlocutor  of  10th  Feb.  1807,  in  so  far  as  it 
was  complained  of  by  his  reclaiming  petition,  and  from  the 
aaid  interlocutor  of  24th  Nov.  1807  adhering  thereto,  the 
appellant  brought  his  appeal  on  the  27th  Jan.  1808. 

Pleaded  far  the  Appellant. — 1.  The  judgment  of  the 
House  of  Lords  consists  of  two  distinct  parts : — 1st,  That 
which  affirms  the  interlocutors  appealed  from,  to  a  certain 
specified  extent ;  2d,  That  which  remits  back  the  cause  to 
the  Court  of  Session  for  further  consideration.  It  is  clear 
that  the  judgment  must  be  held  to  have  embraced  the 
whole  cause  which  was  carried  to  appeal ;  for  to  say  that  it 
did  not,  is  in  other  words  to  maintain,  that  besides  the  part 
affirmed,  and  the  part  remitted,  there  was  a  part  still  left 
depending  in  the  House  of  Lords.  If  it  embraced  the  whole 
cause,  it  necessarily  followed  that  the  interlocutors  of  the 
Court  belaw,  in  as  far  as  they  were  not  affirmed,  fell  under 
the  remit.  And  the  question,  therefore,  came  to  be.  To 
what  extent  did  the  affirmance  go  ? 

In  regard  to  this,  the  words  and  meaning  of  the  judg- 
ment were  thought  to  be  clear.  It  is  ordered  and  adjudged 
"  That  all  the  interlocutors  appealed  from  in  the  said  ap- 
"  peal,  so  far  as  the  same  relate  to  the  lands  and  subjects 
'*  contained  in  the  charter  of  1774,  or  in  any  simQar  titles, 
"  be,  and  the  same  are  hereby  affirmed."    The  affirmance 
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1810.       then  extenda  to  *'  the  lands  and  flubjects  contained  in  the 
"  charter  of  1774,  or  any  similar  titles ;  bat  it  extends  no 


BLAMB  farther.  It  thus  became  matter  for  inquiry,  what  lands  and 
t-HB  BARL  OF  sabjects  which  are  not  contained  in  the  charter  1774,  or  in 
CAS8ILLI8,  &c  similar  titles,  the  respondents  cannot  plead  an  aflBrmance. 
2.  With  regard  to  the  expression  **  similar  tides/'  the 
meaning  does  not  seem  to  admit  of  any  donbt.  It  means 
titles  having  the  same  destination  as  the  charter  1774»  to 
heirs  and  assignees,  and  remaining  personal  at  tiie  death  of 
Earl  Thomas,  so  as  to  admit  of  being  carried  by  a  general 
service  in  favour  of  Earl  David,  as  nearest  and  lawful  heir 
of  line  of  his  brother.  It  was  because  the  charter  1774  was 
conceived  in  favour  of  heirs  and  assignees,  and  remuned 
personal  at  the  death  of  Earl  Thomas,  that  it  was  held  to 
be  carried  by  the  general  service  which  Earl  David  exped* 
ed  in  1776,  as  is  plain  from  the  expression  employed  in  the 
interlocutor  of  date  16th  Jan.  1800 ;  the  same  service  wouM, 
of  course,  carry  any  other  personal  rights  which  stood  de- 
vised to  the  heirs  and  assignees  of  Earl  Thomas,  but  could 
carry  no  rights  or  titles  of  any  other  description.  And  as 
the  argument  in  the  House  of  Lords  was  confined  to  two 
great  questions,  Whether  the  general  service  in  1776  was 
sufficient  to  vest  Earl  David  with  the  character  of  heir  of 
provision  to  his  brother,  so  as  to  connect  him  with  the  deed 
1748;  and,  Whether  the  charter  1774  operated  any  altera- 
tion of  that  deed  ?  no  attention  was  paid  to  subordinate 
questions,  so  as  to  distinguish  whether,  in  fact,  there  were 
or  were  not,  other  lands  and  subjects,  which  might  be  car- 
ried by  the  general  service  1776,  by  reason  of  their  being 
contained  in  title-deeds  similar  to  the  charter  1774.  If 
there  were  any  such,  there  could  be  no  doubt  that  the 
interlocutors  appealed  from,  as  to  Ae  lands  contained  in 
those  titles,  fell  to  be  affirmed,  upon  the  same  principieB 
that  had  been  applied  to  the  charter  1774.  So  far  with 
respect  to  the  affirmed  part  of  the  judgment,  the  most  im- 
portant in  this  question.  But,  in  regard  to  the  other  part, 
which  regards  that  remitted,  it  proceeds  thus :  *'  It  is  fur* 
'*  ther  ordered,  that  the  cause  be  remitted  back  to  the  Court 
"  of  Session,  to  review  all  the  interlocutors,  as  far  as  they 
*'  respect  the  efiect  of  the  service  of  Earl  David  in  1776, 
"  with  regard  to  the  lands  of  Enoch  and  Little  Enoch,  the 
"  lands  of  Portmark  and  Polmeadow,  the  tenements  in  May- 
"  bole,  the  teinds  conveyed  by  Crauford  of  Ardmillan,  or 
^'  any  other  lands  or  guhjects^  the  title  to  which  ie  in  dispute 
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**  in  this  causey  if  any  such  there  be,  not  ruled  by  the  afore-       1810. 

**  said  ajfirmance;  and  to  hear  the  parties  again,  as  to  the    ■ 

"  effect  of  the  said  seryice  as  to  the  said  lands  and  teindsi      *^^"* 
*'  and  as  to  the  right  to  the  said  lands  and  subjects,  and  to  thb  babl  or 
"  do  thereupon  as  to  the  Court  shall  seem  meet."  cabsillm,  &o. 

If,  then,  there  are  any  lands  or  subjects  not  ruled  bj  the 
affirmance,  that  is  to  say,  any  lands  or  subjects  besides 
those  contained  in  the  charter  1774,  and  similar  titles,  it 
was  submitted  to  be  quite  clear  that  they  all  fell  under  the 
remit,  and  that  Sir  Andrew  Cathcart's  claim  to  such  lands 
and  subjects  remained  entire.  Such  are  the  lands  of 
M^owanstone,  Mill  of  Drumgirloch,  Dunnymuck,  White- 
stone,  Pennyglen,  Barony  of  Greenan,  lands  of  Balvaird,  as 
not  contained  in  the  charter  1774,  or  in  any  similar  titles ;  and 
David,  Earl  of  Cassillis,  made  up  no  regular  titles  to  these 
lands,  sufficient  to  Test  them  in  his  person.  And  the  appel- 
lant has  a  right  by  law  to  show  further,  by  writings  in  the 
hands  of  the  respondents,  that  Earl  David  lay  under  limita- 
tions and  prohibitions,  which  disabled  him  from  alienating 
those  subjects. 

Pleaded  by  the  Respondents. — ^The  remit  could  not  in- 
clnde,  and  was  not  meant  to  include,  more  than  the  lands 
and  subjects  therein  specially  mentioned,  because  neither 
the  words  of  the  remit,  nor  the  intention  of  your  Lordships, 
authorized  the  Court  of  Session  to  review  their  former  judg- 
ments, except  with  regard  to  the  effect  of  the  service  1776 
as  to  the  lands  of  Enoch  and  Little  Enoch,  and  lands  of 
Portmark  and  Polmeadow,  the  tenements  in  Maybole,  the 
teinds  conveyed  by  Grauford  of  Ardmillan,  or  as  to  any  other 
lands  or  subjects,  and  to  hear  the  parties  again,  as  to  the 
effect  of  the  said  service,  as  to  the  said  lands,  and  as  to  the 
right  to  the  said  lands  and  subjects.  The  Court,  therefore, 
most  properly  found  that  there  was  no  special  remit  as  to 
the  lands  in  question,  since  they  were  neither  specified  in 
the  remit,  nor  had  the  service  1776  any  effect  whatever 
upon  the  question,  which  the  appellant  again  endeavoured 
to  stir,  as  to  these  lands.  But,  even  supposing  it  had  been 
competent  for  the  Court  of  Session  to  reconsider  those 
questions,  the  Court  most  properly  found  there  was  no 
ground  whatever  for  altering  their  former  judgment,  be- 
cause, as  to  the  question  of  consolidation,  independent  of 
the  merits  of  that  question  being  clearly  with  the  respond- 
ents, it  could  not  in  any  view  have  affected  the  right  of  Earl 
David  to  convey  these  lands,  since,  at*  all  eveutF,  he  had  a 
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1810.       right  to  these  lands,  in  virtue  of  a  crown  charter  and  infeft- 

—    ment,  upon  which  forty  years*  possession  had  followed :  and 

*^'^"*  also,  supposing  that  the  property  and  superiority  had  re- 
THB  BABL  OF  uiained  separate,  yet  he  had  a  right  to  each ;  and  as  he 
CA8SILLI8,  &0.  conveyed  every  right  that  was  in  him  to  the  respondent,  so 
he  has  a  complete  right  and  title  to  all  the  lands  belonging 
to  Earl  David,  property  and  superiority.  With  regard  to 
the  lands  of  Greenan  and  others.  Earl  David's  title  was 
completed  by  precept  of  clare  constat,  which  is  equivalent 
to  a  special  service,  bearing  an  express  reference  to  the 
former  investiture,  and  granted  to  him  in  the  very  terms  in 
which  he  was  called  by  the  former  investiture,  and  as  the 
heir  in  those  lands.  And  with  regard  to  the  superiorities  of 
these  lands,  they  are  completely  decided  by  the  affirmance 
of  your  Lordships,  declaring  **  that  all  the  interlocutors  com- 
**  plained  of  in  the  said  appeal,  so  far  as  the  same  relate  to  the 
"  lands  and  subjects  contained  in  the  charter  of  1774,  or  any 
"  similar  titles,  be,  and  the  same  are  hereby  affirmed."  Now 
part  of  these  superiorities  is  not  only  contained  in  the  char- 
ter 1774,  which  was  granted  to  Earl  Thomas,  and  his  heirs 
and  assignees,  but  all  the  other  superiorities  stood  upon 
similar  titles  to  Earl  Thomas,  and  his  heirs  and  assignees  ; 
and  it  has  been  correctly  adjudged  that  Earl  David  took  up 
all  such  rights  by  his  service  1776.  And,  finally,  that  the 
demand  for  the  production  of  further  writings  is  most  in- 
competent and  absurd,  after  a  litigation  of  sixteen  years,  and 
after  the  fullest  production  which  has  perhaps  been  made 
in  any  cause. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  it  was  not  the  intention  of 
this  House,  in  its  order  of  24th  May  1805,  either  spe- 
cially or  generally,  to  remit  to  the  Court  of  Session  (o 
review  their  interlocutor  with  regard  to  the  lands  of 
M^Gowanstone,  Mill  of  Drurogirloch,  Dunnymuck, 
Whitestone,  Pennyglen,  Barony  of  Greenan,  and  lands 
of  Balvaird,  and  that  the  Court  of  Session  were  not 
authorized  to  review  the  interlocutors  with  relation 
thereto,  by  the  said  order  of  this  House ;  and  that  such 
parts,  therefore,  of  the  said  interlocutors  of  the  Court 
of  Session  of  lOth  Feb.  and  24th  Nov.  1807,  as  have 
relation  thereto,  being  unauthorized  by  the  remit  of 
this  House,  are  null  and  void,  (being  the  parts  of  the 
interlocutors  which  are  unfavourable  to  the  appellant 
filane,   and  as  such   complained   of  in    his  appeal); 
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andy  with  this  finding  and  declaration,  it  is  ordered  and       leio. 
adjudged  that  the  appeal  be  dismissed. 


For  Appellant,   Sir  Samuel  Romilly^  Mathew  Roas^  John   ^^^^^^ 

Clerk,  Th08.  W.  Baird.       tm 

For   Respondents,   David  Boyle^    Wm.  Adam^    -^<^^oPABEaDBBM, 

Erskine^  Ad.  CfiUies.        &c. 


[Mor.  App.  "  Jurisdiction,  No.  10."] 

Alexander   Still,   James  Watt,  Jambs  x 
Keith,  Alexander  Dayidson,  and  Geo.  J 
Williamson,  Fleshers  in  Aberdeen,  for  s.  AppeUanU; 
themselves  and  the  whole  other  Fleshers  i 
of  Aberdeen,         .  J 

The  Magistrates  and  Town  Council  of\ 
Aberdeen,  and  Robert  Bruce  and  ALEX.f     „         d^  ut 
ANDER  Bremner,  their  Tacksmen  of  the| 
Weigh-Honse  Customs,        .        .  ^ 

House  of  Lords,  16th  June  1810. 

Town  Dubs— Jurisdiction — Charters — Usage. — ^The  Magistrates 
of  Aberdeen  were  in  the  practice  of  exacting  a  duty  in  their  Citj 
Weigh-Uouse,  on  all  tallow,  butter  and  cheese  brought  into  the 
market.  The  question  here  was,  Whether  this  regulation,  in  refe- 
rence to  tallow,  included  refined  tallow  as  well  as  tallow  in  the 
rough,  and  was  to  be  exacted  from  freemen  ?  Held,  in  the  Court 
of  Session,  that  it  referred  to  tallow  refined  as  well  as  unrefined, 
and  to  freemen  as  well  as  unfreemen.  In  the  House  of  Lords, 
remitted  for  reconsideration,  with  special  findings. 

The  question  in  this  case  was  about  the  right  of  the  Ma- 
gistrates of  Aberdeen,  and  their  tacksmen,  to  impose  city 
weigh  dues  on  the  fleshers,  although  they  did  not  carry 
their  tallow  in  a  refined  state  to  the  market,  but  sold  it  to 
the  chandlers  in  the  rough,  without  resorting  either  to  city 
weigh-house  or  the  market.  It  arose  out  of  the  following 
circumstances : — 

The  town  of  Aberdeen  had  a  public  weigh-house,  to  which 
those,  by  the  regulations  of  the  burgh,  who  frequented  the 
markets  behoved  to  carry  their  goods,  for  the  purpose  of 
having  them  weighed,  on  payment  of  certain  small  duties  to 
the  magistrates  or  their  tacksmen. 

The  magistrates  were  in  the  practice  of  making  and  pubi> 
lishing  regulations  and  tables,  from  time  to  time,  in  regard 
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1810,       right  to  these  lands,  in  virtue  of  a  crown  charter  and  infefi- 

—    ment,  upon  which  forty  years'  possession  had  foUowed :  and 

*'"^"*  also,  supposing  that  the  property  and  superiority  had  re- 
THB  BABL  OP  maiued  separate,  yet  he  had  a  right  to  each ;  and  as  he 
CA881LLI8,  &0.  conveyed  every  right  that  was  in  him  to  the  respondent,  so 
he  has  a  complete  right  and  title  to  all  the  lands  belonging 
to  Earl  David,  property  and  superiority.  With  regard  to 
the  lands  of  Greenan  and  others.  Earl  David's  title  was 
completed  by  precept  of  dare  constat^  which  is  equivalent 
to  a  special  service,  bearing  an  express  reference  to  the 
former  investiture,  and  granted  to  him  in  the  very  terms  in 
which  he  was  called  by  the  former  investiture,  and  as  the 
heir  in  those  lands.  And  with  regard  to  the  superiorities  of 
these  lands,  they  are  completely  decided  by  the  affirmance 
of  your  Lordships,  declaring  **  that  all  the  interlocutors  com- 
"  plained  of  in  the  said  appeal,  so  far  as  the  same  relate  to  the 
"  lands  and  subjects  contained  in  the  charter  of  1774,  or  any 
"  similar  titles,  be,  and  the  same  are  hereby  affirmed."  Now 
part  of  these  superiorities  is  not  only  contained  in  the  char- 
ter 1774,  which  was  granted  to  Earl  Thomas,  and  his  heirs 
and  assignees,  but  all  the  other  superiorities  stood  upon 
similar  titles  to  Earl  Thomas,  and  his  heirs  and  assignees ; 
and  it  has  been  correctly  adjudged  that  Earl  David  took  up 
all  such  rights  by  his  service  1776.  And,  finally,  that  the 
demand  for  the  production  of  further  writings  is  most  in- 
competent and  absurd,  after  a  litigation  of  sixteen  years,  and 
after  the  fullest  production  which  has  perhaps  been  made 
in  any  cause. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  it  was  not  the  intention  of 
this  House,  in  its  order  of  24th  May  1805,  either  spe- 
cially or  generally,  to  remit  to  the  Court  of  Session  to 
review  their  interlocutor  with  regard  to  the  lands  of 
M'Gowanstone,  Mill  of  Drumgirloch,  Dunnymnck, 
Whitestone,  Pennyglen,  Barony  of  Greenan,  and  lands 
of  Balvaird,  and  that  the  Court  of  Session  were  not 
authorized  to  review  the  interlocutors  with  relation 
thereto,  by  the  said  order  of  this  House ;  and  that  such 
parts,  therefore,  of  the  said  interlocutors  of  the  Court 
of  Session  of  lOth  Feb.  and  24th  Nov.  1807,  as  have 
relation  thereto,  being  unauthorized  by  the  remit  of 
this  House,  are  null  and  void,  (being  the  parts  of  the 
interlocutors  which  are  unfavourable  to  the  appellant 
Blane,  and  as  such   complained   of  in   his  appeal); 
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andy  with  this  finding  and  declaration,  it  is  ordered  and       leio. 
adjudged  that  the  appeal  be  dismissed. 

For  Appellant,   Sir  Samtiel  R<milly^  Mathew  BosSy  John 


STILL,  &C. 
V. 

Clerky  Thoe.  W.  Baird.       thb 

For   Respondents,   David  Boyle^    Wm.  Adam^    ^^''H^j^kiMKo^w, 

Brskine^  Ad.  Gillies.        &c. 


[Mor.  A  pp.  "  Jurisdiction,  No.  10."] 

Alexander   Still,   Jambs  Watt,  Jambs 

Keith,  Alexander  Dayidson,  and  6bo. 

Williamson,  Fleshers  in  Aberdeen,  for^  Appellante; 

themselves  and  the  whole  other  Fleshers  f 

of  Aberdeen, 
Thb  Magistrates  and  Town  Council  of^ 

Aberdeen,  and  Robert  Bruce  and  ALBX.f     Rggnandsnig 

ANDER  Bremner,  their  Tacksmen  of  the|        ^^ 

Weigh«House  Cnstoms,        .  ^ 

House  of  Lords,  16th  June  1810. 

Town  Dubs — Jurisdiction — Charters — Usage. — ^The  Magistiates 
of  Aberdeen  were  in  the  practice  of  exacting  a  duty  in  their  City 
Wdgh-House,  on  all  tallow,  butter  and  cheese  brought  into  the 
market  The  question  here  was,  Whether  this  regulation,  in  refe- 
rence to  tallow,  included  refined  tallow  as  well  as  tallow  in  the 
rough,  and  was  to  be  exacted  from  freemen  ?  Held,  in  the  Court 
of  Session,  that  it  referred  to  tallow  refined  as  well  as  unrefined, 
and  to  freemen  as  well  as  unfreemen.  In  the  House  of  Lords, 
remitted  for  reconsideration,  with  special  findings. 

The  question  in  this  case  was  about  the  right  of  the  Ma* 
gistrates  of  Aberdeen,  and  their  tacksmen,  to  impose  city 
weigh  dues  on  the  fleshers,  although  they  did  not  carry 
their  tallow  in  a  refined  state  to  the  market,  but  sold  it  to 
the  chandlers  in  the  rough,  without  resorting  either  to  city 
weigh-house  or  the  market.  It  arose  out  of  the  following 
eircnmstances : — 

The  town  of  Aberdeen  had  a  public  weigh-house,  to  which 
thoae,  by  the  regulations  of  the  burgh,  who  frequented  the 
markets  behoved  to  carry  their  goods,  for  the  purpose  of 
having  them  weighed,  on  payment  of  certain  small  duties  to 
the  magistrates  or  their  tacksmen. 

The  magistrates  were  in  the  practice  of  making  and  pubi> 
liahing  regulations  and  tables,  from  time  to  time,  in  regard 
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1610.       to  the  exacting  of  these  dues ;  and,  on  19th  April  1777, 

'  by  their  act  of  council,  they  had  made  up  a  table,  and  d^ 

sTiLt,  &c.    ^igygj^  n^ii  i^jXf^^  butter  and  cheese,  brought  to  the  mar- 

TBB        *^  ket  for  sale,  is  liable  in  payment  to  the  tacksman  of  the 

MAOEBTRATBs  «  weigh-houBO,  of  twopence  sterling  per  stone  of  twenty- 

ABBRDBE9,    "  ©^gbt  pouuds  avoirdupois." 

&c-  The  uniform  practice  at  the  city  weigh-house  had  been, 

Regulation,  before  and  after  the  passing  of  this  regulation,  to  charge, 
*  'in  regard  to  tallow,  wrought  up  in  a  refined  state,  and  car- 
ried to  the  market  for  sale,  and  weighed  in  the  public 
weigh-house,  the  duty  of  twopence  per  stone  from  unfree- 
men,  and  one  penny  per  stone  from  burgesses.  But  when 
tallow  was  allowed  to  remain  in  its  natural  state,  or  what 
is  called  rough  fat,  no  such  exaction  was  ever  made,  nor 
did  it  occur  to  any  one  that  there  was  any  just  ground 
for  making  it.  The  appellants,  the  fleshers  in  Aberdeen, 
had  been  in  use,  for  many  years,  of  disposing  of  the 
whole  fat  of  the  animals  killed  by  them  in  a  rough  state, 
directly  to  the  tallow  chandlers,  who  came  and  boagfat, 
and  took  it  away  from  their  premises;  and,  thereforet 
they  had  no  occasion  to  carry  it  to  the  public  market, 
nor  to  have  it  weighed  in  the  public  weigh-house.  This 
state  of  things  continued  until  the  tacksmen  of  the  magis- 
trates raised  an  action  against  one  of  the  fleshers  in  1798, 
setting  forth,  that  this  was  a  mere  evasion  of  the  city  does. 

Nov.  19,1798.  In  this  action,  the  magistrates  found,  that  '*  The  weigh  dnes 
'*  on  tallow  cannot  be  evaded  by  any  alteration  in  the  mode 
''  of  selling,  if  the  same  be  regularly  and  timeously  de- 
''  manded,  but,  in  respect  it  is  affirmed  by  the  defenden, 
"  that  those  dues  have  not  been  in  use  of  being  levied  for 
''  these  several  years  past,  and  that  the  pursuers  have  not 
**  brought  any  proof  to  the  contrary^  assoilzies  the  defend- 
''  ers  from  the  present  process,  reserving  to  the  pursuers  to 
''  prosecute  the  defenders  for  the  weighing  dues  on  tallow 
''  incurred  since  the  date  of  citation  to  this  process,  which 
"  may  be  considered  sufficient  intimation  of  the  intention  of 
*'  levying  the  dues  in  time  coming.''  In  January  1799,  tbe 
tacksmen  instituted  a  new  action ;  to  which  the  same  de- 
fence was  pleaded  as  in  the  former ;  and,  during  its  depeod- 

Apr.l2, 1799.  once,  the  magistrates  made  new  regulations,  purposely  devised 
to  extend  their  dues  to  ^*  all  rough  fat,  &c.  brought  to  the 
"  market  for  sale,  and  declaring  it  liable  in  payment  to  tbe 
'*  tacksmen  of  the  weigh-house  of  twopence  sterling  per  stone 
*'  of  twenty-eight  pounds  avoirdupois."    And,  next  day,  the 
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magistrateB  prcmoonced  the  following  intorloontor :— Finds       iHio. 
"  that  the  weighing  daea  of  the  tallow  in  question  ate  clearly  '    ■'■ 

"  and  unquestionably  established  by  the  act  of  council,  19th   •"^^  **• 
"  April  1777,  and  table  produced,  and  cannot  be  evaded  by       thb 
"  now  selling  it  in  its  rough  state,  whereas  it  may  have  KAoisTaATBs 
"  formerly  been  in  use  to  be  sold  in  a  molten  state,  if  it  be   ^^tsKomm, 
"  at  all  sold  in  the  town  of  Aberdeen,  as  no  distinction         &'o. 
''between  rough  and  molten  tallow  is  warranted  by  the 
"*  act  of  council  and  table :  Allows  the  pursuer  to  instruct 
*'  that  the  defender  was  certiorated  of  the  intention  of  le- 
"'  vying  the  dues  in  question,  by  being  cited  in  the  former 
"  process  mentioned  in  the  debate,  and  that  he  has,  since 
"  the  date  of  that  citation,  sold  within  the  burgh  of  Aber- 
"  deen,  tallow  to  such  an  extent  that  the  weighing  dues 
"  thereon  amount  to  the  sum  libelled." 

The  fleshers  brought  a  bill  of  suspension  to  the  Court  of 
Session,  which  was  passed,  and  they  superadded  a  declara* 
tor  against  the  Magistrates  of  Aberdeen  and  their  tacks- 
men, praying  the  Court  to  have  it  found  and  declared, 
**  That  the  fees  and  customs  payable  for  weighing  their 
"  tallow,  according  to  the  immemorial  use  of  payment,  can 
''  be  exacted  only  on  such  refined  tallow  as  the  pursuers 
'*  bring  and  sell  in  the  public  market  and  city,  and  have  oc- 
"  cssion  to  weigh  with  the  city  weights ;  as  also,  that  they 
'*  bad  no  right  to  extend  those  petty  customs  beyond  the  said 
**  former  immemorial  practice  and  use  of  payment,  or  to  the 
"  prejudice  of  the  pursuers,  and  their  right  of  freedom  of 
"  the  burgh,  and  ought  to  be  prohibited  ftom  so  doing  in 
"  all  time  coming.'^ 

This  declarator  having  come  before  Lord  Meadowbank, 
his  Lordship  repelled  ^*  the  defences,  and  finds  and  decerns  Feb.  1, 1800. 
'*  conform  to  the  conclusions  of  the  libel."  On  representation, 
his  Lordship  adhered.     On  reclaiming  petition  to  the  whole  Blaj  23,  ISOL 
Lords,  the  magistrates  attempted  to  show,  by  reference  to  a 
series  of  crown  charters  in  their  favour,  that  they  had  power 
of  exacting  dues ;  but,  on  a  more  critical  examination  of  these 
charters,  the  appellants  alleged  that  the  powers  conferred 
had  always  reference  to  dues  and  customs  exacted  by  use  and 
wont,  or  according  to  the  usage  of  the  burgh.    Either  **de 
jure  et  cofiMuetudine  spectantihus ;"   or,  "  cuatumia  soUtis^ 
^tatis  ac  cotisuetis :"  or,  "  secundum  luum  et  cansuetudi' 
^^musitai.  et  consuet."    And  an  act  of  Parliament^  1641,Nor.l7,1641. 
confirmed  them  in  those  privileges  that  they  had  been  in 
possession  "in  any  time  bygone."     The  appellants  founded 
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1810/      on  the  decisions  of  the  Court  of  Session,  which  had  been 
adverse  to  the  claim  now  made  by  the  Magistrates  of  Aber* 


BTiLL,  &c.    deen,  and  alleged  that  the  case  of  Ferguson  v.  The  Magis- 

THB        trates  of  Glasgow,  which  was  decided  later  than  those  caaes 

iiAOMTRATBs  (29th  Juno  1786,  Fac.  Col.  vol.  ix.  p.  436,  et  Mor.  p.  1999), 

ABBBDECM    ^^^^^'^^  materially  from  the  present  case  ;  1st,  As  regarded 

&c.        the  town's  title ;  and,  2d.  As  to  the  use  and  wont  which  was 

Boogv.  Ma-  jjj  favour  of  the  town  exacting  such  dues. 

gistrates  of  #«,       »       ,  i      i  .      .         »  -r*     . 

Burntisland,         The  Lords   pronounced   this   interlocutor: — <<  Havug 

22d  Feb.1775. "  advised  this  petition,  with  the  answers  thereto,  they  aa* 

cisions  vol.^*  "  soilzie  the  defenders  from  this  action,  and  decern ;  find 

vii.p.  48;       ''the  pursuers  (appellants)  liable  to  the  defenders  in  ex- 

trates  of  ^'*'  P^^^es,  and  ordain  an  account  thereof  to  be  given  in  to 

AndreT^'a,      "  Court."    On  reclaiming  petition,  the  Court  adhered,  with- 

17M  "^f"^       ^^^  prejudice  to  the  parties  being  heard  before  the  Lord 

Col.  Viii.  p.     Ordinary  upon  the  quantum  of  the  duty,  and  any  supposed 

97.  Mot. p.    distinction  betwixt  freemen  and  unfreemen.     The  cause 
1997 

Feb  25  1801  ^^^^  ^^^^  ^^  ^^^  ^^'^^  Ordinary  as  to  the  quantum,  and. 
Mar.  Ill  1801.  lifter  various  procedurcy  and  report  to  tho  Court,  the 
Mar.  6. 1804.  Court  pronounced  this  interlocutor : — **  Repel  the  objections 
**  stated  by  pursuers  against  the  quantum  of  the  custom  or 
«  duty  being  twopence  sterling  per  stone  of  twenty-eight 
*'  pounds  avoirdupois ;  and  find,  That  the  said  duty  is  exigi- 
'*  ble  on  refined  as  well  as  unrefined  tallow,  and  from  free- 
"  men  as  well  as  from  unfreemen  of  the  town  of  Aberdeen; 
*'  and  find  the  pursuers  liable  for  the  expense  of  extract,  bat 
"  no  other  expenses,  and  decern."* 

The  appellants  brought  a  bill  of  suspension,  but  Lord 
Sept.l7, 1804.  Cullen  refused  the  bill. 

Against  these  interlocutors  the  present  appeal  was 
brought  to  the  House  of  Lords. 

Pleaded  for  the  Appellants. — 1.  The  rough  fat  tallow 
sold  by  the  fleshers  of  Aberdeen,  without  being  brought  to 
market,  or  weighed  in  the  public  weigh-house  in  town,  waa 
not  formerly  subjected  to  any  duty  or  custom.  Neither  waa 
refined  tallow  subject  to  any  duty,  unless  when  carried  to 


•  Opinion  of  the  Judgea  : — 

**  Some  of  the  judges  thought  that  the  regulation  of  the  magia- 
trates  waa  atrictly  local,  and  could  not  be  extended  over  the  trade  in 
general.  But  the  majority  of  the  Court  held.  That  this  x^nlatioii* 
which  aeemed  proper  in  itaelf,  would  be  totally  nugatoiy  if  the  com* 
modity  aold  by  the  butchers  within  the  buigh  to  atrangera  were  not 
to  be  comprehended  under  it.*' — Mor.  Die. 
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the  public  market  or  weigh -house.    Therefore  the  claim       isio. 
now  made  on  the  part  of  the  respondents  is  an  nnjnst  at- 


tempt to  extend  their  exactions  beyond  the  limits  of  former   »till,  &c. 


9, 


usage ;  and,  as  such,  is  not  only  unauthorized  by  their  char-        tb'i 
ters  and  other  title-deeds,  but  is  directly  in  the  face  thereof,  haoistratbb 
2.  It  is  unjust,  besides  being  illegal,  to  allow  the  magis-  xbkrdeen. 
trates  of  towns  and  burghs  to  impose  duties  and  customs       &c. 
upon  their  feUow  citizens  of  their  own  accord,  and  beyond 
the  rights  and  privileges  conferred  on  them.     If  such  duties 
be  necessary  for  the  support  of  the  body  politic,  it  is  to  Par- 
liament they  must  go,  frho  alone  can  confer  the  power  of 
laying  on  such  additional  duties. 

Pleaded  for  the  Respondents. — 1.  The  respondents,  by 
the  common  law  and  usage  of  Scotland,  and  by  virtue  of 
royal  grants  and  acts  of  Parliament  in  favour  of  the  burgh, 
have  a  right  to  impose  and  levy  reasonable  duties ^on  the 
sale  of  commodities  within  it,  to  be  applied  to  the  use  of 
the  community.  Such  a  power  belongs  de  jure  to  all  ma- 
gistrates of  burghs,  on  the  footing  of  market  dues,  and  as  a 
consideration  paid  for  the  advantages  of  market.  It  is  of 
the  same  nature  with  the  right  which  is  held  to  belong  to 
every  proprietor  in  Scotland,  whose  charter  entitles  him  to 
"  fairs  and  markets,"'  and  who,  it  never  was  doubted,  had  a 
power  to  exact  small  dues  for  goods  brought  to  his  market, 
a  right  accordingly  every  day  exercised.  The  old  laws  con- 
cerning the  burghs  show  very  clearly  the  common  law  right 
of  magistrates  in  this  matter.  In  the  Leges  Burgorum  and 
Iter  Camerarii,  various  passages  occur  respecting  Custumce^ 
ToUonii,  et  NunindincB,  which  establish  the  ancient  common 
law  right  of  magistrates  to  levy  small  duties  upon  commo- 
dities brought  to  market ;  and  this  right,  which  is  inherent 
in  the  constitution  of  the  Scottish  burghs,  was  long  antece- 
dent to  any  special  grant  or  charter  in  favour  of  any  parti- 
cular burgh.  The  burgh  charters  of  the  oldest  date,  con- 
stantly refer,  as  to  this  matter  of  levying  customs,  to  **  use 
and  wont,"  which  supposes  a  right  antecedent  to  any  special 
grant.  From  the  origin  and  nature  of  this  right,  it  follows 
that  charters  in  favour  of  a  burgh,  which  import  a  right  to 
levy  customs,  never  specify  particular  rates,  or  articles  on 
which  they  were  to  be  exacted,  that  being  necessarily  left  to 
the  discretion  of  the  magistrates  and  town  council.  Had  it 
been  otherwise,  it  would  have  been  highly  inexpedient  and 
impolitic,  for  as,  from  the  change  of  times,  a  necessary 
alteration  behoved  to  take  place  in  the  nature  of  the  goods 
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1810.       brought  to  market,  and  in  the  valne  of  money,  specific  re- 
— —    gulations,  fixing  oither  the  qucnUum  or  the  articles  liable  m 
STILL,  &c    jyty^  behoved  to  have  been  altered  and  renewed  from  time 
THB       to  time  by  speoial  grants,  ascertaining  the  precise  dues  on 
MAaisTBATBs  q^^]^  commodity,  which  does  not  appear  to  have  been  tfcc 
&e,        case  in  any  bnrgh.    The  grants,  therefore,  are  general, 
giving  a  power  to  magistrates  to  levy  custom  according  to 
f$9e  and  wontf  without  specifying  either  the  rate  of  custom 
or  the  goods  liable.     2.  But,  supposing  the  poww  of  magis- 
trates of  imposing  new  duties  to  be  doubtful,  there  can  be 
no  doubt  that  they  have  the  power  of  varying  the  mode  of 
collection,  when  the  former  mode  becomes  ine£Eectual,  by  a 
ehange  in  the  way  of  dealing,  and  generally  to  make  rega- 
lations  to  prevent  what  is,  or  may  be^  a  palpable  frand  or 
evasion  of  the  duty,  which  is  just  the  case  in  the  present 
instance.    This  has  been  decided  in  various  cases.    In  one 
from  the  town  of  Dumfries,  in  August  1768,  the  Court  of 
Session  found  the  magistrates  entitled  to  levy  a  duty  on 
meal  sold  from  private  warehouses,  notwithstanding  that 
the  aot  of  Parliament  seemed  to  limit  their  right  to  ezaet 
custom  for  such  meal  only  sold  in  the  public  market,  the 
practice  of  bringing  it  to  the  market  having  been  laid  aside. 
And  this  was  founded  on  the  principle,  that  if  sacb  a  power 
did  not  belong  to  the  magistrates,  the  duty  would  be  ooni- 
FergMon  andpletely  evaded.     A  still  stronger  case  occurred  in  1786, 
gistrates'of  ^  which  was  most  deliberately  considered,    and  has  been 
uUsgow,  Jane  counted  a  leading  one  ever  since.    This  waa  the  case  with 
Fi5.^Si.  vol.*^®  Magistrates  of  Gksgow. 

ix.  p.  436 :  et     The  appellants  have  no  room  to  complain  as  to  the  qnan- 
Mor.  p.  1999.  tom,  ^hich  is  both  moderate  and  reasonable. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  cause  be  remitted  to  the 
Court  of  Session  to  review  their  several  interlocutors 
complained  of,  generally,  and  specially  with  reference 
to  these  considerations,  Whether,  pi:evious  to  the  year 
1777,  any  payment  was  legally  due  to  the  tacksmen  of 
the  weigh-house  for  tallow  brought  to  the  market  for 
sale,  and  if  none  was  due,  or  less  than  twopence  ster- 
ling per  stone  of  28  lbs.  avoirdupois  weight  was  doe, 
Whether  it  appears  from  the  proofs  and  evidence  that 
the  magistrates  and  town  council  of  Aberdeen  were,  by 
law,  empowered  to  direct  a  new  or  increased  duty  to 
be  paid  upon  tallow  brought  to  the  market  for  sale  ; 
and  Whether,  if  any  such  payment  was  legally  due  prior 
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to  the  year  1777  for  tallow  brought  to  the  market  for  idl<^' 
Bale,  or  if  they  were  so  empowered  to  direct  a  new,  or 
increased  duty  to  be  paid  upon  tallow  brought  to  the  '^'"^ 
market  for  sale,  Buch  prior,  new,  or  increased  duty  thb 
appears,  either  from  the  meaning  of  the  terms  in  which  "^^"^*^™ 
it  was  expressed,  or  from  usage  of  payment,  or  upon  &c. 
anj  other  grounds,  to  be  now  legally  exigible  upon 
rough  fat,  sold  within  the  burgh  in  the  houses  of  the 
inhabitants,  freemen  or  others,  and  not  actually  brought 
to  the  market  for  sale.  And  whether  it  appears  from 
the  proofs  and  evidence  that  the  inhabitants,  freemen, 
or  others,  could  be,  and  have  been  legally  subjected  to 
penalties  by  the  magistrates  and  town  council,  for 
weighing,  or  causing  rough  fat  to  be  weighed,  in  their 
bouses  or  elsewhere,  to  the  prejudice  of  the  public 
weigh-honse ;  and  whether,  upon  grounds  furnished  by 
the  proofs  and  evidence,  or  by  law,  if  the  inhabitants, 
freemen  or  others,  contrary  to  any  legal  prohibition  (if 
any  such  there  be),  shall  so  weigh,  or  cause  rough  fat 
to  be  weighed,  and  the  same  shall  be  sold  by  private 
contract  within  their  houses  in  the  burgh  or  elsewhere, 
to  the  prejudice  of  the  public  weigh-house,  the  inhabi- 
tants are  not  only  liable  to  such  penalties,  but  the  same 
payments  are  also  exigible  upon  such  rough  fat  so 
weighed  and  sold,  as  are  payable  upon  tallow  brought 
to  the  market  for  sale  ?  And  whether  by  law,  and 
upon  the  proofs  and  evidence,  the  magistrates  and 
town  council  of  Aberdeen  have  any  right  to  impose  a 
new  payment  or  custom  upon  rough  fat  sold  by  private 
contract  within  the  burgh,  within  the  houses  of  the  in- 
habitants, freemen  or  others,  or  to  extend  or  increase 
any  such  payment,  if  any  such  hath  been  imposed,  be- 
yond the  use  or  practice  of  payment,  and  whether  by 
law  such  payment,  or  increased  payment,  would,  as  to 
the  quanhitn  thereof,  be  subject  to  the  control  of  the 
Court  of  Session ;  and  the  said  Court,  after  reviewing 
the  said  interlocutors  in  this  cause,  are  to  do  therein  as 
to  them  shall  seem  just  and  meet.  And  it  is  further 
ordered,  That  as  to  the  interlocutor  of  the  Lord  Ordi- 
nary complained  of,  the  same  be  also  reviewed. 

For  Appellants,  Wm.  Alexander^  Thos.  W.  Baird. 
For  Bespondents,  Wm.  Adam^  John  Burnet 
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(In  the  First  Appeal.) 

WHBa,  &c.    Colonel  (late  Brigadier-Obnbral)  Wal."! 

TEH  Ker  of  Little  Dean,  and  Richard?-  Appellants: 
HoTCHKis,  Esq.  W.S.,  bis  Attorney,  J 

Sir   James  Norcliffb  Innes,  Bart.,   and) 
James  Horne,  Esq.  his  Commissioner,     J     Se^nx^ndenls. 

(In  the  Second  Appeal.) 

John  Bellendbn  Ker,  Henry  Oawler^  and  "I  j      ..       , 

John  Sbton  Earr,  Esqrs.                 .       J  ^^        ' 

Colonel   Walter    Ebb,     and    Richard) 

HoTCHKis,  Esquire,        ...          J  BespondenU 

(Competition  of  Brieves). 

House  of  Lords,  15th,  16th,  and  19th  June   1809;  and 
20th  June  1810. 

Case  of  Colonel  Walter  Eer  and  Richard  Hotchkib, 
Esq.,  Appellants  in  the  First,  and  Respondents  in  the 
Second  Appeal 

First  AppeaL 

Entail — Clause  op  Dbstination — ^Eldest    Daughter — ^Hsus 
Male — Prescription. — ^The  maker  of  an  entail,  after  a  series  of 
substitutioDB,  convejed  his  estates  and  dignities  ^  to  the  eldest 
^'  daughter  of  the  said  umquhil  Haty  Lord  Ker,  without  division^  and 
*^  their  heirs  male**  Lord  Hary  Ker  had  four  daughters ;  and,  ins 
competition  of  brieves,  Held,  (L)  That  the  expression,  '<  Eldest 
daughter,"  was  not,  according  to  the  construction  of  this  deed,  to  be 
confined  to  the  eldest  bom  daughter,  but  to  be  construed  as  ap- 
plicable to  any  of  the  four  daughters  of  Lord  Hazy  Ker,  which 
ever  of  them  might  be  the  eldest  at  the  time  the  suceesdon 
opened,  the  whole  four  being,  by  the  conception  of  the  deed, 
called  suceessire  and  seriatim.    (2.)  There  was  a  prior  deed  of 
nomination  (1644)  which  was  not  reroked  by  the  later  deed  164S. 
In  it,  the  destination  was  taken  to  the  four  daughters  by  name^ 
and  the  heirs  male  of  their  bodies  ;  but,  in  the  flatter  deed,  the 
destination  was  conceived  to  *'  their  heirs  male."     Held,  that  by 
the  conception  of  this  latter  deed,  the  clause,   ^*  their  heiis 
male,"  was  to  be  construed  as  calling  the  heir  male  of  the  body 
of  any  of  the  four  daughters*  whicherer  of  them  was  the  eldest 
daughter  at  the  time,  in  preference  to  the  heir  male  in  general, 
or  collateral  heir  male ;  and  that  it  was  competent*  though  not 


IltNBB,  &C. 
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neceflsaiy,  to  refer  to  the  previous  deed  in  aid  of  that  conatractioii.        iqiq. 

(3.)  The  inyestitures,  subsequent  to  the  deed  1648,  instead  of    ^ . 

being  conceived  to  the  eldest  daughter  of  Harj  Lord  Ker,  and  kbr,  &c. 
^ their  heirs  male,"  had  dropped  the  word  ^'' their*'  and  sub- 
stituted "  her  heirs  male^"  and  prescription  had  run  upon  the 
title  so  made  up.  Held,  That  the  Court  was  still  entitled  to  give 
effect  to  what  was  conceired  to  be  the  true  import  of  the  deed 
1648,  in  favour  of  ^'  their  heirs  male,"  more  especially  as  a  subse- 
quent deed  (1 747),  had  expressly  referred  to  and  adopted  the  des* 
tination  in  the  deed  1648. 

In  the  beginning  of  the  15th  century,  Andrew  Ker  of 
Altonburn  was  the  head  of  a  distingaished  family  of  that 
name,  on  the  southern  border  of  Scotland.  He  had  three 
BODS,  Andrew,  James,  and  Thomas,  from  whom  respectively 
descended  the  Eers  of  Cessfurd,  and  thence  the  Eers  of 
Fawdonside,  of  Caverton,  and  of  Dolphinstone,  &c.  From 
the  Cessfurd  branch  sprung  the  Rozburghe  family.  In  1480 
Walter  Eer  was  the  head  of  the  Cessfurd  family.  He  had 
two  sons,  Robert,  afterwards  of  Caverton,  and  Mark,  after- 
wards of  Dolphinstone  and  Littledean.  The  appellant  was 
a  direct  male  descendant  of  Mark. 

It  also  appeared^  from  the  feudal  investitures  of  the  fa- 
mily estates  of  I^er  of  Cessfurd,  during  upwards  of  a  cen- 
tury prior  to  1573,  the  principle  and  rule  of  succession  in 
the  male  line  had  been  invariably  adhered  to ;  and  the  limi- 
tations in  these  investitures,  the  appellant  stated,  served  to 
exhibit,  from  time  to  time,  this  prevailing  rule  of  succes- 
aon  in  the  male  line. 

At  this  time,  Wiljiam  Eer  of  Cessfurd  had  two  sons,  1573. 
Robert  and  Mark.  Mark  died  without  issue ;  but  Robert, 
the  eldest  son,  in  1573,  during  the  lifetime  of  his  father 
and  grandfather,  (Sir  Walter  Eer),  was  feudally  invested  with 
the  estates,  and,  after  their  deaths,  became  Sir  Robert  Eer 
of  Cessfurd.  He  enjoyed  his  paternal  inheritance  under 
the  charter  1573,  during  a  very  long  life.  After  having 
obtained  the  honour  of  knighthood,  he  was,  in  1606,  raised 
to  the  dignity  of  a  Lord  of  Parliament,  and,  in  1616,  created 
by  patent  Earl  of  Rozburghe,  with  a  remainder  to  his  heirs 
male.  He  was  twice  married.  By  his  first  wife  he  had  a 
son,  William,  Master  of  Roxburghe,  who  died  before  him 
without  issue,  and  three  daughters,  all  of  whom  were  mar- 
lied,  and  bad  issue.  By  his  second  wife  he  had  a  son, 
Harry,  Lord  Eer,  who  also  died  before  him,  leaving  four 
daughters,  but  no  male  issue. 

VOL.  V.  ,  Y 
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1610.  Robert,  firat  Earl  of  Roxburghe,  died  in  1650,  in  extreme 

■  old  age. 
KER,  &c.  ij.  ^j|g  contended  by  the  appellant,  that  under  the  inTes- 
iNNfcs,  &c.  titures,  which  had  subsisted  in  his  family  for  nearly  two  cen- 
turies, and  by  virtue  of  the  limitations  contained  in  the 
patent  of  his  peerage,  the  estates  and  honours  of  Box- 
burghe  would  have  devolved,  at  Earl  Robert's  death,  first 
upon  John  Ker,  the  only  remaining  male  descendant  of 
Mark,  Commendator  of  Newbattle,  who  died  without  male 
issue  about  the  year  1660,  and  afterwards  upon  8ir  Walter 
Eer  of  Fawdonside,  the  only  remaining  male  descendant  of 
George  Eer  of  Fawdonside,  who  also  died  without  iflsoe 
about  the  year  1644. 

The  next  in  propinquity  to  those  two  branches,  were  the 
descendants  in  the  male  line  of  Mark  Eer  of  Dolphinstone, 
from  whom  the  appellant  was  descended.  Thus,  more  than 
a  century  and  a  half  ago,  the  succession,  both  under  the 
investitures  and  the  patent,  would  have  opened  to  the 
branch  now  represented  by  the  appellant,  Colonel  Eer« 
Change  of  In-  But  Robert  Eer,  Earl  of  Roxburghe,  at  a  very  advanced 
▼estitnres.  ^^^  departed  from  this  order  of  male  succession,  which  had 
been  so  long  established  in  the  house  of  Cessfurd,  a  step 
suggested  to  him,  it  was  supposed,  by  the  situation  of  the 
family.  His  sons  having  died  without  male  issue,  if  the 
destination  had  remained  unaltered,  all  his  descendants,  of 
whom  he  lived  to  see  a  numerous  train,  would  have  been 
excluded  without  exception  from  the  inheritance.  He  had 
three  daughters  and  four  grand-daughters,  the  issue  of  his 
deceased  son  Harry,  Lord  Eer.  He  conceived  the  project 
of  uniting  in  marriage  some  of  the  progeny  of  his  son  with 
the  issue  of  his  eldest  daughter,  that  the  introduction  of  an 
heir-female  might  be  compensated  for  by  a  double  connec- 
tion with  the  ancient  line. 
In  order  to  carry  his  purpose  into  execution,  the  Earl  of 
1643.  Roxburghe,  16th  July  1643,  granted  four  procuratories  of 
resignation,  comprehending  his  honours,  and  all  his  estates, 
for  new  investiture,  to  be  given  to  himself,  and  the  heirs 
male  to  be  lawfully  procreated  of  his  body,  **  which  failing, 
"  to  his  heirs  and  assignees  in  his  option,  to  be  dedgnat, 
"  nominat,  made  and  constitute  by  him  at  any  time  in  his 
"  lifetime,  or  before  his  decease,  by  assignation,  designation, 
"  or  declaration,  under  his  handwrit,  and  under  the  proTi- 
"  sions,  restrictions,  limitations,  and  conditions  therein  to  be 
"  contained." 
Not.  3,  1643.     i^  ^q  g^me  year  he  granted  a  bond,  proceeding  upon  s 
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narrative  of  those  procaratories  of  resignation,  by  which  he  1810. 

oUiged  his  ^^  heirs  male,  as  well  gotten  of  his  own  body  

"  <M  his  heirs  male  of  tailzie  and  provision  whatsoever,''  to  *^**>  ^^' 

ratify  them  in  favour  of  the  heirs  whom  he  should  nominate,  imnes  &c. 
.and  to  renew  them  in  case  of  his  death,  without  having  com- 
pleted his  proposed  investiture  by  charter  and  infeftment. 
In  1644,  before  he  had  expeded  any  such  charter,  he  exe-  Deed  of  No- 

cuted  a  deed  of  nomination,  designation  of  tailzie,  which  S*m**^^°J?"^ 
,  .     J  c  I  Tii^\z\e  1644. 

contained  a  power  of  revocation. 

In  1646,  he  obtained  a  charter,  in  consequence  of  his  for-  Charter  of 
mer  procuratories  of  resignation,  by  which  his  honours  and  fgfg^^^™' 
estates  of  Roxjburghe  were  granted  to  himself,  and  the  heirs 
male  of  his  body ;  whom  failing,  to  the  heirs  or  assignees 
whom  he  should  nominate  by  a  future  deed^  at  any  period 
of  his  life.  The  appellants  strongly  contended  that  this 
necessarily  implied  that  his  former  nomination  of  1644  was 
revoked  and  abandoned ;  while  the  respondents,  on  the  other 
hand,  denied  this,  and  contended,  that  as  there  was  no  ex- 
press revocation  of  the  deed  1644,  it  was  still  competent, 
in  construing  the  deed  of  nomination  and  tailzie  1748,  to 
refer  to  that  deed,  in  order  to  explain  the  destination  in 
question.  The  grant  of  the  charter  is  in  these  words : — 
"  Heredibus  suis  vel  assignatis  quibuscunque  in  ejus  optione 
*' designandis  nominandis  vel  constituendis  per  ipsum  ali- 
"  qno  tempore  in  vita  sua  vel  ante  ejus  decessum  per  assig- 
"nationem,  designationem,  nominationem  seu  declaratio- 
"  nem  sub  sua  subscriptioneacsub  provisionibus  restrictioni- 
"  bns,  hmitationibus  et  conditionibus  fn  dicta  nominatione 
*'  et  designatione,  continendis." 

A  second  charter,  referring  to  the  former,  and  in  favour  of  Second  char- 

the  same  series  of  heirs,  was  expede  in  1647,  for  the  pur- ^^''.f/i*'**^ 

»        «.,,.  .li         i-iii^         omitted, 

poee  merely  of  including  certain   lands  which  had  been  jane  21, 1647. 

omitted  in  the  charter  of  the  earldom. 

The  FUTURE  nomination  and  tailzie  to  which  these  char- 
ters referred,  was  executed  in  1648 ;  but^  before  reciting  it, 
it  is  necesaary  to  elucidate  the  points  here  in  dispute,  and  to 
refer  to  the  deed  of  nomination  and  tailzie  in  1644,  alleged 
to  have  been  revoked. 

In  order  to  elucidate  more  clearly  the  limitations  and 
conditions  in  those  deeds,  the  following  account  of  his 
family  is  necessary.  By  his  first  marriage  he  had,  besides 
hie  son  William,  who  died  without  issue^  three  daugh- 
ters, Lady  Dudhope,  Lady  Perth,  and  Lady  Southesk,  all 
of  whom,  both  in  1644  and  in  1648,  were  alive,  and  had 
ttsne.  Lady  Perth  had  four  sons,  the  youngest  of  whom 
was  named  Sir  William  Drummond  ;  and  two  daughters,  of 
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1810.  whom  the  eldest  was  married  to  John  Lord  Fleyming,  after- 
■■  wards  third  Earl  of  Wigton,  by  whom  she  had  several  bods, 
KKB,  &c.  ^^^  ^Ijq  second  to  Lord  Tullibardine,  of  which  marriage 
INNE8,  &c.  there  was  likewise  issue.  By  his  second  marriage,  the  Earl 
of  Roxburge  had  one  son,  Hary,  Lord  Ker»  who  died  before 
him,  leaving  four  daughters,  Jean,  Anna,  Margaret,  and 
Sophia.  The  destination  in  the  first  deed  of  nomination 
1644  ran  thus : — 
Deed  of  No-  By  the  first  deed  of  nomination  and  tailzie,  the  Earl  of 
tailzie  ^1644.  ^o^^u^gl^Oy  ^^  the  exclusion  of  all  his  daughters,  and  of  tbe 
issue  of  the  younger  two,  selected  Sir  William  Drummond, 
fourth  and  youngest  son  of  Lady  Perth,  and  Robert  Fle- 
ming, second  son  of  Lord  Fleming,  with  all  his  younger 
brothers,  procreated  or  to  be  procreated  of  the  marriage, 
and  the  heirs  male  of  their  bodies,  to  take  the  estate  and 
honours  successively,  in  the  manner  and  under  the  conditions 
1644.  specified  in  the  following  clause : — *^  And  we  being  willing 
"  to  make  the  said  designatione  and  nominatioune  of  the 
"  persons  to  succeed  to  us  in  our  said  estate  and  living, 
"  Thairfoir  witt  ye  us  of  certain  knowledge  and  proper  mo- 
**  tives  to  have  designat  nominat  maid  constitute  and  betbir 
"  pnts  designs  nominates  makes  and  constitutes  Sir  Wil- 
**  liam  Drummond,  son  to  the  Right  Honourable  John 
'*  Earl  of  Perth,  and  the  aires  maill  lawlie  to  be  gottino 
"  of  his  bodie  to  be  the  person  wha  sail  succeed  to  lu 
'*  in  our  saidis  lands  baronies  estate  and  living  contenit  in 
"  the  saids  prories  (procuratories)  and  infeftments  following 
"  or  to  follow  yrupoune  (failzeing  of  aires  maill  lawlie  to  be 
"  gottine  of  our  own  bodie)  always  under  the  provisioune^re- 
**  Btrictiounes  limitatiounes  and  conditiounes  after  spect  and 
**  na  otherways.  And  failzing  of  the  said  Sir  William  Dnim- 
"  mond  and  his  aires  maill  foresaid  or  in  their  not  observing 
"  keeping  fulfilling  of  the  samyne  provisiounes  restrictionnetft 
"  limitatiounes  and  conditiounes  afterspect  We  have  de- 
"  designit  and  by  thir  pnttis  designes  nominates  makes 
"  and  constitutes  Fleyming  second  son  to  John 

*'  Lord  Fleyming  and  Dame  Jane  Drummond  his  B|>ouse 
"  and  the  aires  maill  lawlie  to  be  gottine  of  his  bodie,  to 
*•  be  the  person  wha  sail  succeed  to  us  in  the  saids  landes 
"  baronnies  estate  and  living  conteint  in  the  saides  prories 
"  (procuratories)  and  infeftment  following  or  to  follo«r 
*'  yrupoune  always  also  under  the  samyne  provisiounes  limi* 
''  tatiounes  restrictiounes  and  conditiones  afterspect  and  na 
'*  otherways.     And  failzing  of  the  said  Fleyming 

<'  second  son  and  the  aires  maill.  to  be  gottine  of  his  bodie 
<«  or  in  cais  of  thair  not  fulfilling  observing  and  keiping  of 
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*'  the  samyne   proyisiounes  restrictionneB  limitations   and        ihkk 

"  cooditiounes  afterspect  We  have  maid  constitute  designit  ■ 

**  and  nominate  and  by  thir  pnttis  makes  constitutes  designes     ^*"»  ^^' 

**  and  nominates  Fleyming  third  son  to  the  said  Lord    tHNss,  &c. 

*'  Fleyming  and  Dame  Jeane  Drummond  his  lady  and  the 

"  aires  maill  lawlie  to  be  gottine  of  his  bodie  to  be  succes- 

''sors  to  in  our  said  estate  lands  baronnies  erldom  and 

*'  others  abovewrn  conteint  in  the  saides  prories  and  infeft^ 

**  ments  to  follow  yrupon  always   under  the  provisiounea 

"  restrictiounes  and  conditiounes  afterspect  and  na  other- 

"  ways.    And  failzeing  of  the  said  Fleyming  third 

''  son  foresaid  and  the  aires  maill  lawlie  to  be  gottaine  of 

"  bis  bodie,  or  in  thair  not  observing  keiping  and  fulfilling 

"  the  saides   provisiounes    limitatiounes  and   conditiounes 

"  afterspect     We  have  maid  designit  and  nominat  and  be 

"  thir  pnttis  designes  and  nominates  Fleyming  fourt 

"  sone  of  the  said  Lord  Fleyming  and  Dame  Jane  Drum- 

"  mond  his  lady  and  the  aires  maill  lawlie  to  be  gottaine  of 

"  his  bodie  to  be  successors  to  us  in  our  estate  lands  bar- 

*'  ronies  and  others  abovewrn  conteint  in  the  said  prories 

*'and  infeftments  following  or  to  follow  yrupon  alwayes 

"  nnder  the  provisiounes  and  conditiounes  following  and  no 

'*  otherwayes  viz.     That  the  said  Sir  William  Drummond 

'*  and  failzeing  of  him  be  deceis  the  said  Fleyming 

"  second  son  foresaid  of  the  said  Lord  Fleyming  and  failze- 

"  ing  of  him  be  deceis  the  said  third  sono  of  the  said  Lord 

"  Fleyming  and  his  lady  and  failzeing  of  him  be  deceis  the 

"  Baid  fourt  sone  of  the  said  Lord  Fleyming  and  his  lady 

"  sail  marie  and  tak  to  thair  lawll  spouse  Lady  Jeane  Ker 

"  aldest  lawll  dochtor  of  umql  Hary  Lord  Ker  our  sone 

"  and  failzeing  of  her  be  deceis  or  by  any  other  occasion 

"  qlk  may  failzie  on  hir  pairt  Lady  Margaret  Eer  secound 

"  daughter  lawll  dochter  of  the  said  umql  Hary  Lord  Ker  our 

**  sone.   And  failzeing  of  the  said  Lady  Margaret  Ker  be  deceis 

"  or  by  ony  other  occasion  on  hir  pairt  Lady  Anna  Ker 

"  third  lawU  dauchter  of  the  said  umqll  Hary  Lord  Ker  our 

"  sone.    And  failzeing  of  the  said  Lady  Anna  Ker  be  deceis 

"  or  be  ony  other  occasion  qlk  may  fall  out  on  hir  pairt 

"  Lady  Sophia  Ker  youngest  lawll  dochtor  of  the  said  umqll 

"  Hary  Lord  Ker." 

After  inserting  other  conditions  and   restrictions  which  Second  clause 
were  to  be  obligatory  on  the  substitutes,  the  deed  continues  ^^*^®**^°*^'^'*' 
in  the  following  terms : — **  And  in  caise  it  sail  happen  all 
"  the  foresaides  personnes  particularlie  before  namitt  ap- 
'*  poynted  to  succeed  to  us  in  manner  foresaid  to  depart  this 
"  lyffe  without  aires  maill  lawlie  gottine  of  yr  awne  bodies 
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1810.       "  on  lyffe  they  mareiog  as  sd  is   Or  zitt  give  they  sail  all 

*'  faill  in  the  observing  and  fulfilling  of  the  conditiounea 

KKR^   c.     *,  above  and  after  mentionat  set  down  to  be  performit  be 
iNNEs,  &c.    '*  them  Thaine  and  in  ather  of  these  cases  We  have  de- 
"  signet  nominat  and  appoynted,  and  be  thir  pntts  designes 
"  nominattes  and  appoyntes  tlie  immediate  next  eldest  lawful 
"  sones  of  the  saides  John  Lard  Fleyming  and  Dame  Jeanne 
"  Ihrummond  his  Lady^  being  immediatelie  next  in  birthe  to 
''  thair  eldest  sone  and  aire  ilk  ane  of  them  successive  after 
'^  uyrs  To  bo  the  personnes  wha  sail  succeed  to  us  in  our 
"  sd  estate  landes  baronnies  and  uyrs  abovespect.    They 
'*  alwayes  mareing  and  taking  to  yr  lawU  spousez  the  eldest 
"  lawU  dochter  of  the  sd  Lord  Ker,  our  sone,  being  on  lyffe 
"  and  unmarried  for  the  tyme.     And  they  and  yr  aires  maiil 
"  foresaid  of  the  said  mareadge  keipand  performand  and 
"  fulfilland  the  haill  remanent  conditionnes  of  this  pnt  no- 
"  minatioun.     And  falzeing  of  all  the  before  namit  person- 
'*  nes  be  deceis  or  not  performance  of  the  forsd  conditioanes 
"  In  that  caise  we  have  designit  and  be  thir  pntts  designes 
"  the  saides  Lady  JeanCj  Margaret^  Anna  and  Sophia  Ken 
**  our  oyes.    And  failzeing  of  the  first  the  next  immediate 
**  eldest  of  the  sds  dochter s  successive  after  uyrs  andyrairu 
*'  maill  lawlie  to  be  gottine  of  yr  bodies  to  be  the  persowne 
**  wha  sail  succeed  to  u^  in  our  sds  landes  baronnies,  erU- 
'*  dom   and  vyres  abovewm.      They  always  mareing  and 
'*  taking  to  yr  lawU  spouses  ane  gentelman  of  the  name  of 
'*  Ker  of  lawll  and  honoll  descent  and  yr  saides  husbands 
^*  and  yr  aires  forsds  taking  keiping  and  reteining  the  sd 
"  surname  of  Eer,  and  arms  of  the  sd  house  of  Roxbuigbe 
''  allenarlie  in  all  tyme  yrafter.    As  also  performand  the  re- 
*'  manent  conditionnes  of  this  pnt  nominatioun.     And  falze^ 
"  ing  also  of  aU  the  sdes  personnes  be  deceis  or  not  perfor- 
*'  mance  as  said  is  In  that  case  we  have  deaignit  and  be 
'*  thir  pntts  designes  and  appoyntes  our  narrest  and  lawU 
"  air  maill  qtsumever  being  ane  gentleman  of  the  name  of 
"  Ker  of  lawll  and  honoll  descent  and  the  aires  maill  lawlie 
"  to  be  gottine  of  his  bodie  To  be  the  person  to  succeed  to 
'^  us  in  our  said  estate  landes  baronnies  living  and  others 
**  abovewm."      To  these  destinations  were  subjoined  the 
usual  prohibitions  against  alienation,  contraction  of  debt, 
and  granting  deeds  in  prejudice  of  the  order  of  succes- 
sion.    A  power  to  revoke  or  alter  was  also  inserted.    The 
deed  purported  to  have  been  written  by  Alexander  Don, 
clerk,  Kelso.     Various  blanks  had  been  originally  left  in  it, 
some  of  which  were  afterwards  filled  up  in  the  handwriting 
of  the  Earl  of  Roxburgh,  and  in  that  of  Alexander  Don. 
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In  this  deed  too,  by  mistake  apparently,  Lady  Margaret  is       18 lo. 
caUed  the  second  daughter  of  Lord  Hary  Ker,  when,  in  fact,  ■' 

she  was  the  third  daughter,  and,  in  like  manner,  Lady  Anna    *■■»  ^^' 
was  called  his  third  daughter,  when,  in  fact,  she  was  hi^second.    ihrbs^  &c. 

It  was  stated  that  this  deed  was  revoked  by  the  charters 
in  1646  and  1647,  but  this,  as  has  been  already  mentioned, 
was  denied  by  the  respondent,  who  alleged  it  was  merely 
superseded,  and  a  new  nomination  and  tailzie  substituted  in 
its  place  in  1648,  upon  which  all  the  subsequent  investitures 
of  the  family  were  made. 

The  first  clause  of  destination  in  the  deed  1648,  with  the  Deed  of  no- 

conditions  which  affect  it,  was  thus  expressed: — "  Xhere-™!?^*'°"*°^ 

'*  fore  wit  ye  us  of  certane  knowledge  and  proper  motive  to  pirst  claase'of 

''have  made    nominate   declared   and  constitute  and  by  destination. 

*'  thir  puts  makes  nominates  declares  and  constitutes  (failz^ 

."  ing  of  aires  male  lawfully  to  be  gottin  of  our  awin  bodie) 

"  upon  the  provisions  restrictions   and  conditions  always 

"  after  specified  the  persons  after  mentionat  in   manner 

*'  after  specified  to  be  airis  of  tailzie  to  us  and  successors  in 

**  our  saids  erledom  lands  lordship  baronies  titles  dignity  ofii- 

*'  oes  jurisdictiones  patronages  and  others  qtsomever  contain- 

"  it  in  the  iofeftments  prories  and  others  riohtis  and  secu- 

**  rities  generally  and  specially  above  vmitten  viz.  Sir  Wm. 

'*  Drummond  youngest  lawful  sone  to  an  Noble  Erie  John 

**  Erie  of  Perth  &c.  and  the  aires  male  lawfully  to  be  gotten 

"  of  his  body  with  his  spouse  after  mentionat  To  be  heir 

*'  of  tailzie  and  successor  to  us  in  the  saids  erledom  titill 

"  dignity  lands  lordship  baronies  and  others  above  speci- 

"  fied  ;  Qlks  failzying  or  in  case  the  said  Sir  William  Drum- 

"  mond  or  the  saidis  heirs  male  of  his  body  sail  failzie  to 

'*  observe  the  provisions  restrictions    and  conditions  after 

"  specified  In  ather  of  the  saidis  cases  we  nominate  declare 

"and  constitute  Robert  Fleyming  second  lawful  sone  to 

"  John  Lord  Fleyming  and  Dame  Jeane  Drummond,  his 

''  lady,  and  the  airis  male  of  his  body  to  be  gottin  with  his 

"  spouse  after  nominate  To  be  heir  of  tailzie  and  successor  to 

"us  in  the  said  erldom  title  dignity  lands  lordship  ba- 

"  ronies  and  others  above  written  Qlks  failing,  or  in  case 

*'  the  said  Robert  Fleyming  and  the  saids  airis  male  of  his 

"  body  sail  failzie  to  observe  the  provisions  restrictions  and 

"  conditions  after  specified  In  ather  of  the  saidis  cases  we  by 

'*  thir  presents  make  nominate  declare  and  constitute 

*'  Fleyming  third  lawful  son  to  the  said  John  Lord  Fleyming 

"procreate  betwixt  him  and   his  said  lady  and  the  airis 

"  male  lawfully  to  be  gottin  of  his  body  with  his  spouse 
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1810.       ''  after  nominate  To  be  heir  of  tailzie  and  successor  to  ns  in 

' "  the  said  earldom  title  dignity  lands  lordships  baronies 

KBB,  &c.     t(  i^uj  others  above  specified  Qlks  also  failing  or  in  case 
iNNEs,  &c.    ''  the  said  Fleyming  third  sone  foresaid  and  the 

''  saidis  airis  male  of  his  body  sail  failzie  to  obserre 
'*  the  provisions  restrictions  and  conditions  after  specified 
*'  In  ather  of  the  saidis  cases  we  be  thir  presents  maids 
'*  nominate  declare  and  constitute  Fleyming  fourth 

"  lawful  sone  to  the  said  John  Lord  Fleyming  and  his  said 
"  lady  and  the  aires  male  lawfully  to  be  gottin  of  his  bodie 
**  with  his  spouse  after  nominate  To  be  heir  of  tailzie  aod 
"  successor  to  us  in  the  saids  erledom  title  dignity  lands 
''  lordship  baronies  and  others  above  written.     And  failzing 
'<  of  the  airis  male  of  all  the  saidis  four  persons  their  bodies 
*<  with  their  spouses  after  nominate  or  otherwise  in  case 
*'  they  all  or  their  saidis  airis  male  sail  all  failzie  to  perform 
*'  the  provisions  restrictions  and  conditions  after  mentionat 
"  In  ather  of  the  saidis  cases  we  by  thir  presents  nominate 
"  declare  and  constitute  the  next  immediate  eldest  lawful 
''  sones  of  the  said  Johne  Lord  Fleyming  procreate  or  to  be 
"  procreate  betwixt  him  and  the  said  Dame  Jeane  Drum- 
**  mond  his  Lady  and  the  airis  male  lawfully  to  be  gottin  of 
"  their  bodie  with  their  spouses  respective  after  nominat  to 
'*  be  airis  of  tailzie  and  successors  to  us  in  our  saids  erledom 
"  lands  lordship  baronies  title  dignity  and  others  above 
"  written  under  the  express  provisions  restrictions  and  con- 
*^  ditions  after  specified  viz.  That  in  case  it  sail  happen  the 
**  saids  persons  nominate  by  us  or  onie  of  them  quha  sail 
'*  have  right  to  succeed  for  the  time  to  be  married  upon 
*'  any  other  spouse  than  the  spouse  hereby  nominate  be  us 
''  in  manner  after  mentionat    In  that  case  the  person  or 
**  persons  sua  otherwise  to  be  married  and  the  airis  male  of 
*'  his  body  is  and  shall  be  excludit  from  the  said  tailzie  and 
*'  succession  and  sail  have  na  right  thereto  without  any 
"  declarator  or  process  of  law  to  be  suted  or  cravit  there- 
*'  anent.     And  Als  providing   that  the  said   Sir  William 
**  Drummond  and  failing  of  him  by  decease,  or  in  case  of 
'<  his  marriage,  or  not  observing  of  the  conditions  above  and 
"  after  mentionat  the  next  person  havand  right  for  the  time 
'*  to  succeed  as  said  is  sail  marry  and  take  to  thair  lawful 
"  spouse  Lady  Jeane  Ker  eldest  lawful  dochter  to  umql 
**  Hary  Lord  Ker  our  sone,  they  being  baith  marriageable 
'*  for  the  time.    In  qlk  case  he  or  that  person  having  right 
*'  to  succeed  for  the  time  sail  be  halden  to  marry  the  said 
"  Lady  Jeane  Ker  before  he  be  servit  and  retourit  air  of 
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"  tailzie  to  us.  And  in  caioe  tbey  be  not  baith  marriageable       1610. 

**  In  that  caice  it  Ball  be  lawful  to  the  said  Sr  Wm  or  our    

"  next  succeeding  air  to  obtain  himself  servit  retourit  and     **"»  *^' 

"  iafeft  as  air  of  tailzie  foresaid  bot  withal  sail  be  balden  inmss,  &c. 

"  astricted  and  obleist  to  marry  the  said  Lady  Jeane  Eer 

*'  qn  tbey  sail  be  marriageable  thereafter.    And  failing  of 

"hir  by  decease  before  marriage  or  that  the  said  Lady 

"  Jeane  Ker  be  unwilling  or  refusis  to  marry  or  be  married 

*'  to  ony  other  spouse  In  ather  of  the  saids  caices  the  said 

"  person  quhasall  have  right  to  succeed  for  the  time  sail  be 

"  halden  and  obleist  to  marry  and  take  to  his  spouse  Lady 

"  Anna  Eer  second  lawful  dochter  to  the  said  umql  Hary 

"  Lord  Eer  qn  they  sail  be  marriageable.    And  failing  of 

"  her  by  decease  or  that  the  said  Lady  Anna  Eer  be  un- 

*'  willing  or  refuse  to  marry  or  be  married  to  onie  other 

'*  spouse  In  ather  of  these  caices  the  said  person  quha  sail 

*'  have  right  to  succeed  for  the  time  sail  be  halden  to  mary 

"  Lady  Margaret   Eer  third  lawful  dochter  to  the  said 

"  umql  Hary  Lord  Eer  our  sone.    And  failing  of  hir  by  de- 

"  cease  or  in  caice  she  refuse  or  sail  happen  to  be  married 

"  to  onie  other  spouse  he  sail  be  halden  to  marry  Lady 

"  Sophia   Eer  youngest  lawful  dochter  to  the  said  umql 

"  Hary  Lord  Eer  our  sone    And  sicklike  it  is  providit,  That 

**  in  caice  it  sail  happen  all  the  foresaids  persons  to  qm  our 

**  saids  airis  of  tailzie  respective  are  appointed  by  us  to  be 

**  married  to  depart  this  life  or  be  all  married  before  the  said 

''  airis  of  tailzie  respective  sail  fall  to  succeed  to  our  said 

'^  estate  and  living  or  zitt  in  caice  they  sail  all  refuse  to 

^^  marry  our  saids  airis  of  tailzie  and  provision  specially  and 

^^  generally  above  mentionat  In  that  caice  the  persons  and 

"airis  respective  nominate  by  us  in  manner  foresaid  are 

"  hereby  declarit  be  us  na  ways  to  amit  bot  to  have  and  en- 

^'joy  the  benefit  and  right  of  tailzie  and  succession  they 

^'  always  marrying  persons  of  honourable  quality  and  lawful 

''birth  and  withall  keepand  observand  and  fulfilland  the 

"remanent  otheris    conditions  provisions  and   restrictions 

"  before  and  after  mentionat  and  na  otherwise." 

OUier  conditionsand  restrictions  followed,  which  were  secu- 
red by  prohibitory,  irritant,  and  resolutive  clauses  necessary 
to  constitute  a  strict  entail. 

A  second  clause  of  destination  was  then  inserted,  on  the  Second  olaiue 
construction  of  which  the  question  between  the  parties  inofdeBtination. 
this  appeal  exclusively  depends :  <^  And  qlks  all  failzeing  be 
''  decease  or  be  not  observing  of  the  provisions  restrictions 
"  and  conditions  above  written  The  right  of  the  said  estate 
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1810.       *'  sail  pertain  and  belong  to  the  eldest  doefUer  of  the  eaid 
umql  Hary  Lord  Ker  without  division  and  yr  airee-mak 


KBR,  &c.     ((  gjjQ  always  mareying  or  being  married  to  ane  gentlemin 


V, 


I1INB8,  &c.  *^  of  honour!  and  lawful  descent  wha  sail  perform  the  eondi- 
^^  tions  above  and  under  written  Qlks  all  failzing  and  jr  sds 
^^  airis-male  to  our  nearest  and  lawful  airis*male  qtsomeyer." 

Then  followed  conditions  relative  to  debts,  and  serving 
under  the  tailzie, — a  conveyance  of  other  subjects, — provi- 
sions to  three  of  Lord  Henry  Ker's  daughters. 

It  was  alleged  by  the  appellant,  as  material  to  observe  in 

considering  his  case,  that  this  deed  was  framed  by  John 

«  Learmount,  writer  to  the  Signet,  that  it  had  several  blanks, 

which  were  afterwards  filled  up  by  Alexander  Don,  clerk  of 

Kelso,  by  whom  the  deed  of  nomination  1644  was  written. 

On  comparing  these  two  deeds  of  nomination  and  tailzie, 
that  of  1644  with  that  of  1648,  two  important  distinctions 
were  said  to  be  observable.  In  the  first  clause  of  destination 
in  the  deed  1644  Sir  William  Drummond  and  the  younger 
sons  of  Lord  Fleming  are  called,  under  the  condition  of 
marrying  agreeably  to  the  entailer's  injunctions,  and  the 
heirs  male  of  their  bodies  respectively;  consequently,  if  they 
fulfilled  that  condition,  the  heirs  male  of  their  bodies  by  any 
subsequent  marriages  would  have  been,  according  to  the 
appellant,  admitted.  But,  by  the  corresponding  clause  in 
the  deed  1648,  the  destination  is  limited  to  the  heirs  male 
of  the  prescribed  intermarriages.  Again,  in  the  second 
clause  of  destination  in  the  deed  1644  each  of  the  Jour 
daughters  of  Hary  Lord  Ker  is  called  by  name  ;  they  are 
called  in  succession,  and  the  substitution  is  limited  to  the 
heirs  male  of  their  bodies.  Whereas  in  the  corresponding 
clause  of  the  deed  1648,  the  daughters  of  Lord  Hary  Ker 
are  not  called  by  name,  but  the  destination  is  confined  to 
the  eldest  daughter  of  the  said  deceased  Lord  Hary  Ker, 
without  division ;  and  the  succession,  instead  of  being  limit- 
ed to  heirs  male  of  their  bodies^  is  extended  to  heirs  male, 
ParliAmentarT  As  already  mentioned,  there  was  a  parliamentary  ratification 

ratification  of  ^f  ^^^  charter  1646  and  the  infeftment  which  had  followed; 
tne  ubarter      ,     ,     ,  ,  .       .  ...  ,  « 

1646,  and  in-  declanng  **  that  any  nommation  or  designation  made,  or  to  be 

th^T°d  "  ^d  "  *°*^®»  by  the  said  Earl  of  Roxburghe,  of  any  person,  or  per- 

dignities.        **  ^^ns,  to  succeed  to  him  as  heirs  of  tailzie  in  the  said  lands* 

**  baronies,  and  earldom  of  Roxburghe,  title  and  dignity  fore- 

"  said,  or  of  any  other  of  his  Lordship's  lands  or  others  be- 

*'  longing  to  him,  sail  be  als  valid  and  sufficient,''  &c.    In 

virtue  of  this,  the  deed  1648  was  executed. 

Subsequent        Upon  the  death  of  Robert,  Earl  of  Roxburghe  in  1650, 
investitures. 
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Sir  WiDiam  Drnmmond  made  up  titles  to  him  by  service  as       1310. 
heir  of  tailzie  and  provision,  and  afterwards  obtained  a  char- 


ter of  confirmation  and  novodamus,  on  which  he  was  infeft.      ""»  ^*^' 

In  compliance  with  the  injunctions  of  the  entail,  he  mar-  innss,  &c. 
ried,  in  1655,  Lady  Jeane  Ker,  daughter  of  Lord  Hary  Ker.  1656. 
To  give  still  greater  validity  to  his  title,  he  obtained  a  de- 
cree of  adjudication  in  implement  on  the  bond  granted  by 
Earl  Robert  in  1643.  In  1661  he  procured  a  parliamentary 
ratification  of  the  deed  of  nomination  1648 ;  and,  two  years 
afterwards,  it  was  likewise  ratified  by  Sir  Walter  Ker  of 
Fawdonside,  who  had  then  become  heir  male  of  the  Eers  of 
Cessfurd,  and,  consequently,  heir  under  the  ancient  inves- 
titures. 

Sir  William  Drummond  thus  became  William,  second  Earl 
of  Rozburghe.  He  had  two  sons  by  his  marriage  with  Lady 
Jeane  Eer*  Robert,  who  succeeded  him  in  1665,  and  John,  1665. 
who  was  afterwards  Lord  Bellendcn  Eer.  Robert,  third 
Earl  of  Roxburghe,  was  succeeded  by  his  sons,  Robert  and 
John,  fourth  and  fifth  Earls  of  Roxburghe.  All  these  heirs 
of  entail  completed  their  feudal  titles  to  the  estate,  in  terms 
of  the  deed  of  tailzie  1648. 

In  1707,  John,  fifth   Earl  of  Roxburghe,  obtained  from  New  Patent 
Queen  Anne  a  patent,  granting  **  to  him,  and  to  the  heirs  J^^®^*^*^ 
"  male  of  his  body ;  whom  failing,  to  his  other  heirs  destin-  Destination  in 
"  ed  to  succeed  to  the  title  and  dignity  of  the  Earl  of  Rox-  <io. 
"burghe,  by  the  former  patents  or 'diplomas  heretofore 
*^  made  and  granted  to  his  predecessors,  the  title  of  Duke 
'*  of  Roxburghe,  Marquis  of  Bowmont,"  &c. 

In  1729  John,  first  Duke  of  Roxburghe,  executed  a  dis-  1729. 
position  of  his  estates,  in  which,  proceeding  expressly  upon 
the  narrative  of  the  deed  of  nomination  and  tailzie  1648,  he 
'*  gives  and  dispones  these  estates  to  Robert,  Marquis  of 
''  Bowmont,  my  only  son,  and  the  heirs  male  lawfully  to  be 
"  procreated  of  his  body,  which  failing,  to  the  other  heirs 
"  of  tailzie  substituted  to  them,  contained  in  the  said 
"  tailzie  made  by  the  deceased  Robert,  Earl  of  Roxburghe, 
"  my  great-grandfather^s  father,  and  in  my  said  infeftments 
**  thereupon ;  all  which  heirs  of  tailzie  are  held  as  herein 
''  insert  and  expressed  ;  which  failing,  to  me,  my  heirs  and 
**  assignees  whatsoever." 

Having  relieved  the  estate  of  certain  incumbrances,  and 
acqaired  other  lands,  the  Duke  of  Roxburghe,  in  1740,  ex-  1740. 
ecuted  another  deed  of  entail  of  those  lands ;  but,  in  like 
manner,  »*  under  the  several  provisions,  conditions,  limita- 
''  tions,  restrictions  and  irritancies  therein  mentioned  con- 
"  tained  in  the  deed  of  tailzie  of  the  said  estate  of  Rox- 
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1810.        *  burghe  granted  by  the  said  deceased  Robert,  Earl  of 
~    "  Roxburghe,  his  great-grandfather's  father,  bearing  date 
"%.  *"•     "  23d  Feb.  1648."     In  this  deed  the  lands  were  disponed 
INNB8,  &c.    to  his  son  Robert,   Marquis  of  Bowmont,  and  the  other 
heirs  naale  of  his  body ;  and  to  his  brother  german,  Lieu- 
tenant-General William   Eer,  and  the  heirs  male  of  his 
body ;  "  whom  failing,  to  the  other  heirs  of  tailzie  substi- 
"  tuted  to  them,  contained  in  the  said  entail  of  the  said 
•*  estate  of  Roxburghe,  made  and  granted  by  the  deceased 
*•  Robert,  Earl  of  Roxburghe,  my  great-grandfather's  father, 
"  and  in  the  infeftments  following  thereon ;  and  which  hein 
*'  of  tailzie  are  held  as  herein  expressed.*' 
*7^1-  In  1741  Robert,  second  Duke  of  Roxburghe,  succeeded 

to  his  father,  and  completed  his  investiture  by  executing 
the  procuratories  contained  in  the  two  deeds  last  mendon- 
ed;  by  virtue  of  which  he  afterwards  expeded  a  charter 
from  the  crown  in  favour  of  the  heirs  named  in  the  entail 
1648.  The  clause  in  this  charter  contained  in  the  substito- 
tion  in  favour  of  the  eldest  daughter  of  Ilary,  Lord  Eer,  ifl 

Charter  1741. (5Qncgjyg^j  Jq  ^Jj^  following  terms: — "  Et  quibns  omniboB 
*^  deficien.  per  decessum  at  et  per  non  observantiam  sea 
^^  prestationem  provisionum,  restrictionum  et  conditionum 
*^  supra  script,  jus  diet,  status  et  patrimonii  per  diet,  literas 
'^  tallise  declaratur  cadere,  devolvere  et  pertinere  cuifiKam 
**  Natu  MaaAmam  quondam  Henrici  Domini  Ker  fiH 
**  Roberti  primi  Camitis  de  Roxburghe^  absque  divisione,  et 
"  ad  ejus  heredes  masculos,  ilia  omni  mode  obligata  nubere 
*'  seu  nupta  esse  generoso  viro  prseclari  et  legitimi  stemma- 
**  tis,  qui  omnes  conditiones  supra  script,  perimplebit:  Qui- 
"  bus  omnibus  deficien.  ad  prsefati  quondam  Roberti  primi 
"  Comitis  de  Roxburghe,  propinquiores  et  legitimes  hsredes 
"  masculos  quoscunque ;  etperprcMerUeaprovideturetdscla' 
"  ratuVi  quod  eadem  its  cadent  et  devolvent  confarmiter.*' 

of^^4^"*"^  In  1747  Robert,  second  Duke  of  Roxburghe,  executed  a 
new  entail  of  his  whole  estate,  founded  upon  the  preceding 
entaik,  and  exactly  similar  in  its  limitations  and  conditions. 
And  under  this  deed  John,  third  Duke  of  Roxburghe,  suc- 
ceeded to  his  father  in  1755,  and  in  1756  completed  his  in- 
vestiture. 

dS***  f^R^        ^®  ^^®^  ^°  March  1804,  without  issue,  and,  consequently, 

burgb,  March  ^^0  male  line  of  Robert,  third  Earl  of  Roxburghe,  ended ; 

1804.  whereupon  the  succession  opened  to  William,  Lord  Belleo- 

den,  who  was  grandson  of  John  Bellenden,  second  son  of 
William,  second  Earl  of  Roxburghe,  and  only  remaining 
male  descendant  of  the  marriage  between  Sir  William  Drum- 
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moDd  and  Lady  Jeane  Ker,  the  eldest  daughter  of  Haiy,       1810. 
Lord  Ker.   Under  the  entail  1747  be  made  np  a  feudal  title, 


by  special  service  and  infeftment.  ^'*'  *^*-- 

Williauiy  fourth  Duke  of  Roxburghe,  when  he  succeeded,  innks  &c. 
was  far  advanced  in  life.  He  had  no  issue,  and  in  him  was 
to  terminate  the  line  of  Drummond,  which  had  been  intrud- 
ed into  the  house  of  Cessfurd.  The  line  of  Fleyming,  also 
conditionally  called  by  the  nomination  1648,  had  for  a  con- 
siderable time  been  extinct.  The  whole  series  of  heirs  fe- 
male, for  which  the  first  Earl  of  Roxburghe  had  shown  a 
predilection,  being  thus  exhausted,  the  inheritance,  accord- 
ing to  his  settlement,  and  every  subsequent  entail  raised 
upon  it,  was,  as  the  appellant  stated,  to  be  restored  to  the 
heir  male  general  of  the  eldest  daughter  of  Lord  Hary  Ker, 
that  is  Lady  Jeane  Eer,  and  the  fee  replaced  and  secured  in 
the  channel  of  that  investiture  by  which  its  descent  had  been 
regulated  for  a  period  of  two  hundred  years. 

William,  fourth  Duke  of  Roxburghe,  died  at  Flours  on 
the  22d  day  of  October  1805. 

The  appellant  was  a  male  descendant  of  the  house  ofCUimsof  the 
Cessfurd,  and  claimed  as  heir  male  general  to  Robert,  first  ^"P®**"fif 
Earl  of  Roxburghe,  and  heir  male  general  to  his  son  Hary,^ 
Lord  Ker.  He  stated  that  Walter  Eer  of  Cessfurd,  in  1480, 
had  two  sons.  Robert  of  Caverton,  the  eldest ;  and  Mark  Eer 
of  Dolphinstone,  the  youngest.  That  Lady  Jane  Eer,  who  was 
married  to  Sir  Wm.  Drummond,  was  descended  in  a  direct 
line  from  Robert  Eer  of  Caverton,  the  eldest  son,  and  after 
the  extinction  of  her  heirs  by  her  marriage  with  Sir  Wm. 
Drummond,  he,  as  being  the  heir  male  of  Mark  Eer,  in  a 
direct  line,  was  entitled  to  succeed,  as  heir  male  general, 
both  to  her  and  to  Lord  Hary  Eer.  He  also  claimed  as 
heir  male  whatsoever  under  the  destination  in  the  deed 
1648,  on  the  aasumption  that  the  destination  was  confined 
to  the  ''  eldest  daughter"  of  Hary  Lord  Eer  and  her  heirs 
male. 

Sir  James  Norcliffe  Innes  contended  that  the  terms  ''  eldest 
daughter"  were  not  to  be  confined  solely  to  Lady  Jane  Eer, 
but  included  the  other  three  younger  daughters  of  Hary  Lord 
Ker;  and  he  therefore  claimed  as  heirmaleof  thebody  of  Mar- 
garet, the  third  daughter  of  Hary  Lord  Eer,  alleging  that  his 
great-grandfather  was  the  eldest  son  of  Sir  Robert  Innes  of 
lanea,  who  was  married  to  the  said  Margaret,  and  therefore 
that  be  was  the  heir  male  of  the  body  of  his  great-grandmo- 
ther Lady  Margaret  Eer.  He  also  offered  to  prove  that  there 
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1810.       were  no  heirs  male  of  the  bodies  of  Ladies  Jean  and  Anns 
•— "^—    alive. 

KBB,  &c.  jj^  Bellenden  Ker  claimed  through  William,  last  Duke 
INNB8,  &c.  of  Roxburghe,  who  had  been,  previous  to  his  accession,  of 
the  younger  branch  of  the  family,  under  the  title  of  Lord 
Bellenden.  Lord  Bellenden  was  descended  of  John,  the 
youngest  son  of  Sir  Wm.  Drummond  (second)  Earl  of  Rox* 
burghe.  He  stated,  that  at  the  time  of  the  late  Duke's 
succession,  the  nearest  relations  of  the  former  Duke  (John) 
were  his  sisters,  Lady  £ssex  Ker  and  Lady  Mary  Ker,  the 
heirs  of  line  of  the  elder  branch  of  the  family ;  and  Mr 
Bellenden  Ker,  who  was  the  eldest  son  of  the  Honourable 
Mrs.  Gawler,  who  was  the  eldest  daughter  of  John,  the 
third  Lord  Bellenden,  grandson  of  Sir  William  Drummond 
and  Lady  Jean  Ker.  He  was  therefore  the  great-great- 
grandson  of  these  parties,  and,  on  failure  of  Lady  Essex  and 
Lady  Mary  Ker,  was  the  heir  of  line  of  the  family.  He,  be- 
sides, contended  that  the  last  Duke  of  Roxburghe  (Duke  Wil- 
liam) being  the  last  member  of  the  tailzie  of  the  Drummond 
line,  by  the  marriage  with  Lady  Jeano  Ker,  the  eldest  daugh- 
ter of  Lord  Hary  Ker,  and  under  the  assumption  that  the 
destination  was  confined  to  her  alone,  as ''  eldest  daughter," 
he  was  entitled  to  execute  the  new  entail  in  his  favour,  be- 
cause he  then  held  the  estates  in  fee  simple,  unburdened  and 
unfettered  in  favour  of  any  other  heirs. 
Chanjje  ofpre-  Accordingly,  and  before  Duke  William's  death,  he  hadgrant- 
tarwlT^him  ®*'  in  J™®  1804,  certain  deeds,  intended  to  change  entire- 
'  ly  the  previous  investitures,  by  disponing  the  estate  to  a  se- 
cond cousin  of  his  own,  John  Bellenden  Gawler,  Esq.,  now 
John  Bellenden  Ker.  This  was  effected  by  the  Duke  executing 
a  conveyance  in  the  form  of  a  trust  disposition  of  the  estates, 
with  a  relative  deed  of  entail,  limiting  the  succession,  in 
the  first  instance,  to  Lady  Essex  Ker  and  Lady  Mary  Ker, 
sisters  of  John,  Duke  of  Roxburghe,  and,  after  their  death, 
to  Mr.  Bellenden  Ker  and  his  brother  Mr.  Gawler,  and  the 
heirs  of  their  bodies.  In  September  1804  he  granted  to 
Mr.  Bellenden  Ker  sixteen  feu  dispositions,  comprehending 
the  absolute  property  of  the  whole  estate,  which  is  the  sub- 
ject of  an  after  appeal. 

He,  in  January  1805,  made  a  new  settlement,  revoking 
the  former  destination  to  the  sisters  of  his  predecessor,  and 
limiting  the  succession,  on  failure  of  himself,  and  the  heirs 
of  his  body,  to  Mr.  Bellenden  Ker  and  the  heirs  of  his  body. 
Lastly,  he  executed  in  June  1805  a  third  entail,  conveying 
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tbe  estate  direcilj  to  Mr.  Bellenden  Ker,  and  the  heirs  of       1810. 
his  body,  whom  failing,  to  a  series  of  substitutes,  under  a    ■ 
declaration  of  nullity  in  case  any  descendants  of  hia  own    ^"^' 
body  should  exist  at  the  time  of  his  death.  innxs,  &c. 

The  appellant  conceiving  himself  entitled,  by  the  failure 
of  the  prior  Bubatitutes,  to  enter  into  the  possession  of  the 
estate  as  heir  of  tailzie,  empowered  a  person  to  demand  ad- 
mittance in  his  name  to  the  mansion  house  of  Flours,  and 
this  being  refused,  he  presented  a  petition  to  the  Sheriff 
depute  of  Roxburghshire,  for  the  purpose  of  obtaining  judi- 
ciid  authority  to  enforce  his  claim.  To  this  petition  answers 
were  put  in  on  the  part  of  Mr.  Bellenden  Eer  and  the 
trustees. 

Pending  these  proceedings,  a  petition  was  presented  to  Present  ac 
the  Court  of  Session  by  the  respondents,  Sir  James  Norcliffe^i<>"^* 
Inoes,  Bart.,  late  of  Innes,  in  the  county  of  Moray  in  Scot- 
land, now  of  Innes  House  in  the  county  of  Devon,  claimant 
of  the  estates  and  honours  of  the  family  of  Roxburghe,  and 
James  Home,  Writer  to  the  Signet,  his  commissioner.    His 
claim  set  forth,  that  he  was  the  heir  male  of  his  great-grand- 
mother. Lady  Margaret  Eer,  third  daughter  of  HaryLord 
Eer,  and,  in  that  character,  entitled  to  succeed  to  the  ho- 
nours and  estates  of  Roxburghe,  under  the  clause  of  desti- 
nation in  the  entail  1648,  in  favour  of  the  heirs  male  of  the 
eldest  daughter  of  Hary  Lord  Eer ;  and  as  he  was  about  to 
take  the  necessary  steps  for  establishing  his  right,  be  prayed 
the  Court  to  award  sequestration  of  the  estate  until  the 
issue  of  his  competition  with  the  other  claimants.     Answers 
were  put  in  by  Mr.  Bellenden  Eer  and  the  trustees,  and  the 
proceedings  before  the  Sheriff  were  advocated  ob  contingent 
(torn,  and  an  interlocutor  was  pronounced,  sequestrating  the  Sequestration 
estates.     Against   these  interlocutors  appeals  were  taken  ^^^^^^^ 
to  the  House  of  Lords,  which  are  now  in  dependence.  p^Sdon .  ^^™' 

In  the  meantime,  the  appellant,  Colonel  Eer,  proceeded 
to  obtain  himself  served  heir  of  tailzie  to  the  late  Duke  of  ^ 
Roxburghe,  a  character  which  he   conceived   himself  to 
possess,  in  consequence  of  his  previous  services  expede  as 
abready  referred  to. 

Sir  James  Norcliffe  Innes  having    likewise    purchased  ComptitioD 
brieves  for  serving  himself  heir  of  tailzie  and  provision  to^^*''*®^®*' 
the  deceased,  a  competition  arose  between  them,  in  which, 
on  the  application  of  both  parties,  the  Court  of  Session  ap- 
pointed four  of  their  number  to  be  assessors  to  the  ma* 
oers. 


n 
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1810.  In  this  competitioQy  appearance  was  made  for  Mr.  Bel^ 

lenden  Eer  and  the  trustees  of  the  late  Dake  of  Roxburgh, 

KKB,  &c.  ^]]^  insisted  that  they  had  both  right,  title,  and  interest,  to 
TNNB0,  &o.  be  heard  as  parties  in  the  seryices,  upon  the  ground  that 
they  stood  infeft  in  the  estates  of  Roxburghe,  which  the 
claimants  were  severally  claiming  to  be  served  heirs  in  spe- 
cial. This  demand  gave  rise  to  a  debate  of  some  length 
before  the  Court  of  Macers  and  their  Assessors.  In  that 
court,  another  discussion  arose,  in  consequence  of  Sir  James 
Norcliffe  Innes  having,  contrary,  as  was  alleged,  to  all  estab- 
lished form  and  practice,  insisted,  that  before  it  was  deter- 
mined which  of  the  two  competitors  had  a  title  to  be  served 
heir  of  tailzie,  or,  in  other  words,  what  was  the  legal  con- 
struction of  the  subsisting  investitures  of  the  estate,  a  jarj 
should  be  called,  and  evidence  of  the  propinquity  of  each 
of  the  competitors  laid  before  them  for  their  verdict. 

The  appellants,  on  the  other  hand,  objected  to  this  mode 
of  procedure,  as  an  inversion  of  the  established  procedure 
of  the  Court ;  that  it  was  inexpedient  to  investigate  facts 
before  their  relevancy  be  tried  ;  and  that  the  previous  deci- 
sion of  the  question  of  law  would  shorten  the  cause,  and 
relieve  one  competitor  from  proving  an  unavailing  propin* 
qnity. 

After  parties  had  been  heard  on  both  points,  the  Court  of 
Jan.  20, 1806. Macers  pronounced  the  following  interlocutor: — **  The 
"  Macers  having  heard  the  above  debate,  and  advised  with 
"  the  Lords'  Assessors,  they  make  avizandum  to  the  Lords  of 
"  Council  and  Session  therewith  ;  and  appoint  the  questions 
'*  with  regard  to  the  form  of  proceeding  in  the  service,  as 
'*  also  of  the  competency  of  Mr.  Bellenden  Eer,  Gawler, 
"  and  Seton  Karr,  being  allowed  to  appear  to  be  heard  aa 
"  parties  in  this  servicoi  to  be  stated  to  the  said  Lords  of 
'*  Council  and  Session,  in  memorials  to  be  reported  by  the 
*'  Lords'  Assessors  for. that  purpose  ;  and  appoint  the  memo- 
^*'  rials  to  be  boxed  on  or  before  the  3lst  January  instant/' 

In  consequence  of  this  order,  memorials  were  presented 
to  the  Court  of  Session  by  all  the  three  parties ;  upon  ad- 
vising which,  this  interlocutor  was  pronounced  : — *'  Upon 
Feb.U,  J606.*<  report  of  Lord  Hermand,  and  having  advised  the  mutoal 
*'  memorials  for  the  parties,  the  Lords  remit  to  the  MacerB, 
''  with  an  instruction  to  find,  Primo,  That  John  Bellenden 
*'  Eer,  and  Benry  Gawler,  and  John  Seton  Earr,  Esqra., 
'*  have  a  title  to  appear  in  the  services  of  Brigadier-Oeneral 
"  Eer,  and  Sir  James  NorclifTo  Innes,  Bart.,  and  to  be  heard 
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*'  for  their  interest ;  and,  SecundOj  That  the  points  of  law,       1810. 
"  with  respect  to  the  construction  of  the  tailzie  and  settle- 


'  ments  of  the  estates  of  Boxburghe,  must,  in  the  first  place,     ■^"*'  ^^' 
"  be  determined ;  and,  for  that  purpose,  recommend  to  the    innes,  &c 
''  Macers  to  hear  counsel  for  the  parties,  and  to  proceed 
"  otherwise  in  the  cause  as  to  them  shall  seem  proper/' 

The  Court  of  Macers  accordingly  pronounced  this  inter-  Feb.  17«  1806. 
locator : — "  The  Macers  having  considered  what  has  been 
**  respectively  stated  by  the  counsel  for  the  parties  in  the 
*'  mntnal  brieves  before  mentioned,  and  advised  with  the 
"  Lords'  Assessors,  they,  in  terms  of  the  aforesaid  interlocu- 
"  tor  of  the  Lords  of  Council  and  Session,  find.  Prima,  That 
"  Messrs.  Bellenden  Eer,  Henry  Gawler,  and  John  Seton 
''  Karr,  have  a  title  to  appear  in  the  services,  and  to  be 
"  heard  for  their  interest.  And,  Secundo,  That  the  points 
"  of  law,  with  respect  to  the  construction  of  the  tailzie  and 
"  settlements  of  the  estate  of  Boxburghe,  must,  in  the  first 
"  place,  be  determined ;  and,  in  order  thereto,  make  aviz- 
''  andum  to  the  Lords  of  Council  and  Session  with  the  case, 
*'  in  order  to  be  reported  to  their  Lordships  by  the  Lords' 
"  Assessors,  qtiam  primum^  for  their  opinion  and  direction ; 
'*  and,  in  the  meantime,  adjourn  further  procedure  in  the 
"  Courts  of  Service,  to  the  day  next." 

While  this  competition  was  going  on,  both  the  appellants 
and  the  respondents,  in  this  First  Appeal^  had  raised  actions 
of  redaction  improbation  against  Mr.  Bellenden  Eer,  &c.  to 
annol  and  set  aside  the  conveyances  executed  by  the  fourth 
Duke  of  Roxburghe,  by  which  the  Duke  had  attempted  to  y, ^^  ^^ 
defeat  and  destroy  the  standing  tailzied  investitures,   by  Appeal  in  the 
which  he  held  the  titles  and  estates.    These  actions  are  the  ^^"c*'^"- 
subject  of  the  appeal  which  immediately  follows  this. 

In  the  competition  of  brieves,  when  the  cause  came  back 
to  the  Court,  on  the  above  interlocutor^  they  directed  it  to 
be  argued  in  memorials. 

In  these  memorials,  the  appellants  pleaded,  That  the 
clause  of  destination,  upon  which  the  question  turned,  as 
expressed  in  the  deed  of  nomination  and  tailzie  1648,  was, 
"  Qlks  all  failzing,  &c.  the  right  of  the  said  estate  sail  per- 
*'  tain  and  belong  to  the  eldest  dochter  of  the  said  umql 
"  Hary  Lord  Eer,  without^division  and  yr  aires  male  she 
"always  mareing  or  being  married  to  ane  gentleman  of 
"  honourl  and  lawful  descent^  wha  saU  perform  the  condi* 
**  tiona  above  and  under  written  Qlkis  all  failzing  and  yr 
"  sds  aires  male  to  our  nearest  and  lawful  aires  male  qtsom- 

VOL.  V.  z 
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1810.       *'  ever."    Unless  the  respondents  therefore  can  show,  fint, 

that  under  the  description  of  "eldest  daughter/'  atAtrrf 

KBR,  &c.     daughter  is  comprehended ;  and,  secondly,  that,  by  the  term 
iNNBs,  &c.    "  ^^^  male,"    the  male    line   or  heir-male   general  of 
Lady  Jeane  Eer  is  not  exclusively  called,  the  claim  of  Sir 
James  Norcliffe  Innes  is  manifestly  unfounded.     If  thflj 
establish    the    first   proposition,  but  fail    in  the  second, 
Colonel    Eer,    as  heir-male    of   the  eldest   daughter  af 
Hary  Lord  Eer,  will  of  consequence  be  preferable  to  Sir 
James  Norcliffe  Innes,  as  heir  male  of   Lady  Maigaret 
the  third.      If  they  establish  the  first  proposition,  tmt 
fail  in  the  second,  it  will  also  follow,  of  necessity,  that  Sir 
James  Norcdiffe  Innes,  as  heir  male  of  the  body  of  Ladj 
Margaret,  will  not  be  comprehended  in  the  destination  at 
all,  and  the  succession  will  devolve  on  Colonel  Ker,  not  in* 
deed  as  heir  male  of  Lady  Jeane,  but  as  heir  male  of  Robert, 
Earl  of  Roxburghe,  the  entailer.    The  first  proposition  was 
untenable,  because  a  single  substitution,  in  favour  of  an  eld- 
est daughter,  cannot  consistently,  either  with  common  or 
technical  language,  be  extended  into  four  conseeotive  aob- 
stitutions  in  favour  of  a  series  of  daughters ;  and  that  the 
second  proposition  is  untenable,  because  it  is  contrary  to  the 
fundamental  principles  of  construction,  to  convert  a  legal 
phrase  of  fixed  and  definite  import  into  another  legal 
phrase  of  an  import  entirely  different,  by  an   arbitrary 
interpolation  of  the  words  which  distinguish  them  >-That 
the  destination,   as  it  stands,  is  simple,   intelligible,  and 
practicable : — That  Uie  words  of  the  entail  ought  not  to  be 
controlled  by  the  conjectured  will  of  the  entailer,  who  has 
been  a  century  and  a  half  in  his  grave ;  but,  nevertheleH, 
that  it  may  be  inferred,  from  every  reasonable  source  of 
conjecture,  that  he  had  expressed  the  meaning  whioh  he  was 
desirous  to  convey:— That  neither  the  structure  of  the 
clause,  its  relation  to  the  context,  tixe  phraseology  of  the 
deed,  nor  the  import  of  any  other  clause,  gives  the  smallest 
countenance  to  that  construction  for  which  t^e  respondents 
contend  : — That  the  deed  in  1644,  which  had  been  revoked 
and  abandoned  by  the  maker,  cannot  expound  the  posterior 
deed  which  he  substituted  in  its  room  ;  but,  if  it  mem  re- 
ceivable for  the  purpose,  that  it  would  prove  highly  advaa* 
tageous  to  the  argument  of  the  appellants : — That  feudal 
grants  inter  vivos,  and  in  particular,  Scottish  entails,  admit 
no  latitude  of  construction ;  and  that  this  principle  has  bees 
established  by  a  numerous  and  unbroken  series  of  dedsioos, 
both  in  the  Court  of  Session  and  in  the  House  Lords  .-—That 
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in  bothf  destinations  depending  on  the  identical  terms  now  in       I810. 

qaestion,  have  been  repeatedly  eonstrued,  and  the  appro-    • — 

priate  and  technical  meaning  of  these  terms  invariably  ad-  ^***  ^' 
hered  to,  in  circamstances  much  more  favourable  to  the  plea  innes,'  &c. 
of  intention : — And,  finally,  if  others  were  indulged  in  that 
disregard  of  legal  phraseology  and  license  of  interpolation 
which  the  respondents  demand,  that  not  an  investiture  in 
Seotland  could  be  relied  on,  nor  the  title  of  <i  landed  proprie- 
tor be  deemed  secure. 

The  Court  of  Session  having  advised  these  memorials, 
pronounced  this  interlocutor: — "  The  Lords  having  advised  March  6  and 
"the  mutual  memorials  given  in  by  the  parties  in  this  * 
*' cause,  in  obedience  to  the  interlocutor  of  18th  day  of 
"February  1806,  writings  produced,  and  having  heard 
"  counsel  for  the  parties  in  their  own  presences  they  remit 
"  to  die  Macers,  with  this  instruction, — that  they  prefer  the 
**  ebumant  Sir  James  Norcliffe  Junes,  heir  male  of  the  body 
"  of  Lady  Margaret  Eer,  in  the  foresaid  competition  of 
**  brieves  relative  to  the  estates  and  honours  of  the  family  of 
**  Rozburghe,  and  to  dismiss  the  brieve  at  the  instance  of 
*' Brigadier-General  Eer;  but  supersede  extract  until  the 
"fint  box*day  in  the  ensuing  vacation/' 

On  farther  reclaiming  petition  and  answers  the  Lords 
pronounced  this  interlocutor : — "  The  Lords  having  resumed  J^'y  7  and  8, 
"consideration  of  this  petition,  and  advised  the  same, 
"  with  answers  thereto,  they  of  new  remit  to  the  MacerSi 
**  with  this  instruction, — that  they  prefer  the  heir  male  of 
"  the  body  of  Lady  Margaret  Eer  in  the  aforesaid  oompeti* 
''tion  of  brieves  relative  to  the  estates  of  the  famQy  of 
"  Roxburghe,  on  his  proving  his  propinquity ;  and,  in  that 
'*  event,  to  dismiss  the  brieve  at  the  instance  of  Brigadier- 
"  General  Eer ;  and»  with  these  explanations,  they  refuse 
"  the  desire  of  the  petition,  and  adhere  to  the  interlocutor 
"  redainied  against" 

Opiaionsafthe  Ju^^: — 

{Interlocutor,  6lh  March  18O70 

LoBD  pBBsmsMT  GAMFBBt.ti  said,-^"^  Ist  Point.  The  eldest 
faghter  denotes,  in  my  opinion,  seniority  s  for  ex!auiple,  eldest  ma- 
gatate,  eldest  judge,  &c.  It  is  not  usual  to  say  senior  person,  e.  g. 
ftiedor  BM  or  senior  daughter,  or  senior  heir  portioner;  but  eldest 
jwt  msant  the  same  dung,  and  implies  progression,  for,  upon  failure 
^  the  person  to  whom  that  designation  applies  in  the  first  place, 
As  nest  dau^ter  comes  in  her  place  as  eldest,— *and  therefore  a 
yoQoger  son  or  daughter  may  come  to  be  the  eldest    Besides,  the 
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1810.        words  ^  without  diyision,*  and  word  their,  clearly  impljing,  io  &e 

present  case,  not  individuality  in  a  strict  sense,  but  a  descriptiOD  ap- 

KBR,  &c.  pljing  suocessiyelj  to  different  persons.  It  is  just  primogeniture. 
XMNKS  &c.  ^^  ^^  ^^^  ^®  vulgaris  suhstitutit  of  the  Roman  law  ;  bat  most  hare 
its  effect  at  whatever  time  the  succession  opens  in  farour  of  the 
eldest  heir  portioner  then  existing.  It  is  not  necessary  that  the 
daughter  who  was  generally  the  eldest  should  be  now  alive,  for  if 
she  has  left  such  heirs  as  are  designed  in  the  deed,  these  come  in  her 
place.  If  she  has  left  none,  the  person  who  was  second  daughter 
has  now  become  the  eldest,  or  heir  who,  of  course,  must  next  takCi 
But  the  great  difficulty  lies  in  the  2d  Point,  namely,  the  import  of 
Mor.  15425.  huirs  malb  expressed  generally.  See  the  case  of  Linplum,  and 
Antevol.ii.p.j^^^^  Clerk's  (BraxBeld)  opinion  in  that  cause.  While,  on  Ac 
one  hand,  the  terms  heirs  male  are  generally  understood  to  be  tech- 
nical, and  it  is  difficult  for  a  Court  to  construe  the  legal  signification 
of  words  from  probable  intention ;  on  the  other  hand,  every  Atxi 
ought  to  be  construed  so  as  to  be  consistent  with  itself,  and  afoiil 
absurdity.  If  he  meant  to  call  only  Lady  Jean  and  her  kw-s  mak 
whatsoever,  he  might  have  stopt  there. 

^^  The  second  daughter  could  not  have  any  other  collateral  hdn 
male  except  those  of  her  sister,  and  these  also  included  her  own 
heirs  male,  and  yet  these  are  called  in  after  the  former  are  exhaust- 
ed, i.  e  after  they  themselves  are  exhausted.  If  he  had  meant  t» 
exclude  the  younger  daughters  when  they  became  eldest  in  their 
order,  he  would  have  said  so.  He  had  only  to  call  Lady  Jane  alone 
by  name  and  not  by  description,  and  to  have  added  some  words  of 
exclusion  as  to  the  rest.  Eldest  heir  portioner  would  not  have  bees 
proper,  as  he  did  not  mean  to  call  their  posterity  in  the  female  linb 
Heirs  male  whatsoever ^  or  heirs  male  general,  are  technical.  Bat 
heirs  male  may  be  so  or  not,  according  to  circumstances.  (See  case 
of  Linplum).  The  word  their  heirs  male,  if  taken  literally,  would 
bring  in  General  Ker  even  before  the  son  of  Jane. 

"  Heirs  male,  and  heirs  male  whatsoever,  are  contrasted  in  the 
same  clause.  The  first,  which  is  introduced  by  the  word  ihert 
means  the  peculiar  heirs  male  of  the  family.  It  is  not  a  simple  des- 
tination, but  a  complicated  clause — the  common  words  heirs. male 
would  bring  them  in  too  soon.  In  the  case  of  Linplum,  there  is 
great  reason  for  thinking  that  the  phrase  was  properly  altered,  to  let 
in  the  third  and  other  younger  sons  of  Drummekier,  and  even  evea- 
tually  the  eldest,  as  the  only  object  as  to  the  eldest  son  was  to  ex* 
dude  the  eldest  of  the  Tweedale  branch.  Besides,  suppose  one 
daughter  only  to  have  been  here  meant,  must  we  not  hold  it  to  be 
the  eldest  at  the  time  of  the  succession  opening  ?  It  could  not  mesa 
eldest  bom,  for  she  might  have  predeceased  him.  Neither  could  be 
mean  the  eldest  daughter  at  his  deaths  for  he  called  first  the  Dram- 
monds,  whose  father  was  married  to  the  eldest,  and  then  the  Flem* 
ings,  whose  father  was  married  to  a  daughter  of  Sir  WiUiam 
Drummoiid*s. 
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^*  We  most  first  see  what  the  deed  does  not  mean,  and  then  see        i810. 
what  it  does  mean.    The  instance  of  an  elliptical  mode  of  expression,  » 

giTen  from  Liry,  in  the  case  of  the  College  of  St  Andrew's,  must     keb,  &o. 
be  explained.    There  is  a  distinction  in  the  English  law  between  *' « 

testaments  or  devises,  and  deeds.  The  latter  are  strictly  construed  ; 
(he  former  more  (aTourably  for  intention.  A  nomination  of  heirs 
with  OS  IS  purely  testamentary.  This  is  clearly  made  out  in  the 
memorial  for  Bfr.  Douglas»  drawn  by  Mr.  Burnet  in  the  Douglas 
cause.  A  deed,  in  Ekigland,  is  a  writing  or  instrument  in  which  two 
parties  at  least  are  concerned, — a  grantor  and  a  grantee, — and  pro- 
ceeds upon  a  consideration  as  the  cause  of  granting.  Vide  Fonblanque 
on  Equity,  p.  144.  A  deed  imports  consideration,  and  is  for  the 
advantage  of  the  grantor,  and  if  there  be  doubt  in  the  words,  they 
most  be  construed  against  the  grantor.  Vide  also  Blackstone,  roL 
ii.  p.  296.  A  testament  is  a  conveyance  of  the  personal  estate,  and 
a  deTise  of  real  estate,  which,  by  the  Statute  of  Wills,  is  allowed,  but 
imder  oertidn  precautions  imposed  by  the  Statute  of  Frauds.  Testa- 
ments and  devises  are  liberally  interpreted,  so  as  to  give  effect  to  the 
inltnlioH  of  the  grantor,  who  alone  speaks,  no  other  party  being  under- 
stood to  be  concerned ;  with  attention  always  to  certain  general  rules 
of  construction,  such  as,  that  we  are  not  to  go  out  of  the  words  of  the 
imting  itself :  but  must  take  the  whole  of  it  together,  with  this  Ii- 
mitation  only,  that  we  are  not  to  imply  restraints  upon  property.  A 
testamentary  deed,  which  flows  from  will  alone,  does  not  cease  to  be 
so  because  it  is  changed  afterwards  into  a  feudal  investiture.  It  is  not 
to  be  diflerently  construed  at  difierent  times.  The  question,  who  is 
heir  f  is  always  a  question  inter  famiUam^  with  which  the  public  has 
no  concern.  The  act  1685  has  nothing  to  do  with  this,  but  merely 
with  limitations  on  property  :  and  this  is  the  meaning  of  the  judges* 
decision  in  the  case  of  Duntreath.  In  the  present  case,  Earl  Robert 
meant,  upon  failure  of  the  first  branch  of  the  destination  in  the 
Drunmonds  and  Flemings,  to  carry  back  the  succession  to  his 
gnmddaughters  and  their  representatives  in  the  male  line,  or  at 
least  ex  concessu  to  one  granddaughter,  and  her  male  representatives 
of  a  certain  description.  The  word  (heir,  and  the  words  mthout 
^trnuM,  denote  plurality,  and,  in  a  question  of  intention,  '  every 
string  must  have  its  sound.'  But,  suppose  one  daughter  only  to  be 
meant.  Who  is  she  ?  The  word  eldest  is  relative^  i.  e.  it  must  either 
lefer  to  the  time  of  birth,  or  the  time  of  decease  of  the  tailzier,  or 
the  time  of  succession  opening  to  the  second  branch  of  substitutes 
last  meant ;  with  this  qualification,  that  she  and  her  heirs  male  must 
be  taken  together,  so  that  although  a  daughter  has  failed  before  that 
time,  yet  if  she  has  left  a  representative  in  the  male  line,  i.  e.  a  son's 
gnmdson,  &c.  who  were  representatives,  and,  by  the  plain  meaning 
ef  the  deed,  stands  in  her  place,  these  male  descendants  must  take 
JQst  as  she  herself  would  have  done  had  she  been  alive.  A  collate^ 
nl  heii  could  never  be  understood  as  the  meaning  under  that  de- 
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1610.       acription.    He  can  nef?er  dum  throngh  her  as  Us  anoestor,  ope- 

_^..   ciall J  if  there  beanjsobstitatioii  after  hiniy  mih  which  sach  a  cUh 

KBB,  9iO,     would  be  inconcoBtent.    The  oompetiiion  might  have  happened  be- 

^'  .       tween  the  oollateral  heir  male  and  Lady  Amu  or  Lady  Mainnt 

then  liTing. 

Lord  Jusnoa  Geabk  (Hopb)^ — '^  ITe  most  always  look  to  (k 
words  of  a  deed.  Writing  is  a  reiteiated  speech.  If  a  word  or 
phrase  is  used  capaUe  of  two  meanings,  we  mnst  find  oat  which  «f 
ihem  was  meant  If  it  is  capable  only  of  one  meaning,  we  mart 
take  it  Heirs  male  are  technical  words,  having  a  pieoise  k^ri 
sense  and  meaning,  and  therefore  no  question  of  intentiony  and  ao 
constmction  can  be  allowed  to  control  these  terms.  There  aiemasj 
patents  of  hononr  tak«i  to  heirs  male,  hot  no  one  erer  doobted  who 
tbat  means.  As  to  the  destination  *  eldest  danght^/  I  Aink  iik 
means  the  eldest  bom,  and  that  it  would  be  a  streteh  to  cany  it  fiv- 
ther.     In  this  Tiew,  I  think  Oenend  Ker  ought  to  be  preftned. 

Lord  Hbadowbabk.— ''  My  Lords,  Haying  considered  this  can 
as  a  rery  doubtful  one,  and  being  fearful  that,  if  decided  aoooidiag^ 
to  the  indications  of  intention  afforded  in  the  deeds,  it  might  toodi 
on  the  rules  of  interpretation  of  settlements  of  succession,  which  I 
have  ever  deemed  it  of  the  last  importance  to  preserre  sacred  and  id- 
yiolable,  it  is  a  reiy  great  saftisfiMtum  to  me  to  find  myself  rdicYai 
from  this  anxious  state  of  mind  by  the  rery  able  discusaioDs  wUdi 
haTO  taken  place  at  the  bar,  and  the  opportunity  they  haTs  aflfordel 
of  contemplating  the  case  at  leisure  in  a  Tariety  of  lights.  One  aai- 
pie  Tiew  of  it  ^^^eais  now  to  me  to  admit  of  no  reasonable  doabt, 
and  to  be  free  of  the  difficulty  which  certainly  attends  the  attempl 
of  giying  a  full  legal  interpretation  to  the  controverted  danse,  soited 
to  all  the  events  which  might  have  h^pened  and  might  have  csUed 
fmr  sudi  an  interpretation*  In  my  humble  <^nion,  under  the  enali 
which  have  happened,  Lady  Maigaret  Eer  is  now  entitled  to  tks 
l^gal  description  in  the  controverted  clause  of  the  eldest  daunts  rf 
umql  Hary  lord  Ker,  and  Sir  James  Nordifielnnes  is  her  nearaitUr 
male,  and,  of  consequence,  die  heir  of  the  destination  oootaiiied  in  Aat 
clause.  In  this  opinion  nothing,  I  think,  admits  of  any  debate,  bat 
the  application  to  Lady  Maigaret  of  the  descriptkm  of  eldest  dpoglder 
of  Hary  Lofd  S^;  for  truly  I  do  not  think  it  admits  of  debate  dot 
I^y  Jane  Ker  ever  took  unda  the  destination,  and  ean  be  held  to 
have  exhausted  it.  Lady  Jane,  without  donbt,  vras  a  sabatitntc  bar 
of  entail,  and  Earl  William  Drummond's  marriage  with  her  was  tk 
condition  on  which  he  succeeded  to  the  eatate  and  titles ;  but  ik 
never  succeeded  to  the  estate^  nor  did  any  of  her  desoendanti  lae- 
ceed  in  her  right,  or  ever  serve,  or  have  ooeasion  to  serve,  heirtohtf* 
I  think  it  therefore  utterly  impossifal^  for  any  lawyer  to  ooaceiTe 
that  the  destination  to  the  eldest  daughter  has  ever  taken  place  is 
the  person  of  Lady  Jane  Ker^  or  her  descendants ;  and,  accotdingfj) 
General  Ker  claims  to  serve,  not  to  Lady  Jane  herself,  or  any  of  bar 


CASES  ON  APPEAL  PROM  SCOTLAND.         848 


,  bni  only  ttirovgh  her  as  her  collateral  heir  male>  under        1810. 
the  oontioTerted  destinatiott  to  the  eldest  daughter.    Holding  it 


then  clear  Chat  the  fidlnre  of  the  mde  descendants  of  Earl  William     kbb«  &o. 

Dnmmond  bj  Ladj  Jane  now  opens  the  saccession  to  a  different    j^^^^  ^e. 

destination  from  that  in  which  ^e  estate^  since  the  death  of  Earl 

Beberty  has  been  enjoyed,  the  only  question  for  your  Lordships'  de- 

teiminatien  at  present^  in  my  opinion,  is,  Whedier  the  controverted 

ebnse  in  qveetiott  ought  to  carry  the  succession  to  General  Eer,  as 

ooBateial  heir  male  of  Lady  Jane  Ker,  under  the  description  of 

'  eldest  daughter  of  umql  Hany  Lord  Ker,  without  diyision,  and 

'  their  heirs  male  V  or  whether  this  same  description  does  not  now 

bekmg  to  Lady  Margaret  Keg,  and,  of  course,  confer  the  succession 

on  her  undoubted  heir  male^  Sir  James  Norcliffe  Innes  f 

<*  It  wiU  be  remarked,  in  tiying  this  question,  that  the  cases  of  Tennant  ▼. 
Teonant  v.  BaiHie,  and  Linplum,  may  be  laid  quite  out  of  con-  Baillie,  Mor. 
aderatioB.    The  term  heirs  male  here  is  interpreted  the  same  ^^7  ^o^e'  of 
hj  both  parties,  and  it  is  equally  unquestionable  that  General  Ker  is  Lords,  ante 
iieir  nude  of  Lady  Jane,  and  that  Sir  James  Norcliffe  Innes  is  heir  vol.  ii.  p. 
male  of  Lady  Maigaret.    The  only  point,  in  this  yiew  of  the  case,  at  ^    * 
isne  isi  who  is  the  eldest  daughter  of  Haiy  Lord  Ker,  now  that  the 
aaeoeision,  by  the  failure  of  the  Drummondb  and  Flemings,  has 
opened  to  Haiy  Lord  Kei^s  eldest  daughter  ? 

**  It  will  also  be  obserred,  that  the  controverted  clause  says  no- 
dang  of  die  eldest  daughter  fhyoured  marrying  a  gentleman  of  the 
boase  of  Ker.  All  that  is  there  conditioned  in  this  way,  is  the 
nanymg  a  gentieman  of  honourable  and  lawful  descent,  which  there 
can  be  no  doubt  Lady  Margaret  fulfilled'  in  marrying  into  the  reiy 
saeieDt  lamitf  of  Lmes.  Nothing  therefore  need  be  said  on  this 
qodifioation. 

*^  Reluming  thus  to  what  is  plainly  the  only  d^bateable  question, 
under  this  stale  of  the  case,  to  whom  dbes  the  description  of  eldest 
daaghler  of  umql  Hary  Lotd  Ker  now  apply  ?  I  obserre,  in  the 
fizst  plaoe,  that  here  there  is  no  room  fbr  any  attempt  to  stir  a  doubt 
whedier  your  Lordships  are  to  read  the  clause  as  it  stands  in  the 
deed  1648  or  charter  1050,  fbr  in  tile  disposition  1747t  granted  fbr 
tbe  purpose  of  fbrmmg  the  late  Duke  John's  titie  to  the  estate,  and 
whieh  formed  it  accordingly,  on  which  prescription  ibllowedi  the 
deslinaticm  in  the  controrerted  clause  is  expressed  in  the  same 
tens  preeiaely  as  in  die  deed  1648,  except  using  the  term  her  hem 
SMk^  instead  of  lAetr  heirs  male,  a  circumstance  which  I  consider 
ss  of  mighty  Ktde  consequence,  especially  as  regards  the  question  I 
sm  to  examine.  A't  Ae  sametime,  I  thiok-it  right  to  state  it  as  my 
dear  and  dedded  opinion,  that  the  deed  1648,  and  the  language 
tbers  used^  form  the  legitimate  subject  of  your  Lordships'  con- 
>tnwtim»  in  deciding  between  these  parties.  That  deed  is  ex- 
P>«iily  refened  to  in  tiie  deed  IJiJ*  and  in  previous  deeds  of  a 
nSkg   nature,   for  the   rery    purpose   of   maintainiog  its  des- 
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1810.       tinations  and  proTisions  in  force,  and  of  holding  them  up  as  the 

■    regula  regulans  of  the  succession.    And  as  I  conceire  it  to  be  settled 

KEB,  &0.    1^^^  ^3|  ^  destination  of  succession  may  be  competently  refened  to 

1MNK8  &c.    ^  ^^®  inyestiture,  as  contained  in  a  separate  document,  and  by  such 

reference  will  be  equally  effectual  as  if  it  were  specially  set  forth  in 

the  investiturey  I  hare  not  a  shadow  of  doubt  that  your  Lordships 

are  equally  at  liberty  to  give  effect  to  what  you  reckon  to  be  the 

true  import  of  the  deed  1648,  as  your  predecessora  would  hare  beeoi 

had  the  question  occurred  within  the  forty  years'  prescription  of 

the  date  of  that  deed.    Clauses  of  destination  contun  no  real  rights 

at  common  law,  nor  form  burdens  on  estates. 

"  I  hold,  secondly,  that  your  Lordships  are  bound  to  conatme  die 
terms  eldest  daughter,  in  the  controyerted  clause,  according  to  what 
you  reckon  was  the  true  intent  and  meaning  of  Earl  Robert  in  em- 
ploying it     '  Eldest  daughter '  is  not,  like  heir  male,  a  technical 
term ;  it  is  a  term  of  common  and  vulgar  use,  and  is  always  employed 
and  construed  in  settlements  as  relative  to  some  circumstance,  as 
eldest  at  the  date  of  the  settlement — eldest  at  the  death  of  the  testa- 
tor— eldest  when  the  destination  opens— eldest  relatively  to^  or  eld- 
est  absolutely  in  point  of  birth.     She,  as  the  Jews^  to  prevent  ambi- 
guity, expressed  it,  ^  was  the  first  that  opened  the  womb.'     In  the 
clause  which  soon  follows  the  controverted  one,  where  Elarl  Boheit 
means  to  provide  for  his  granddaughters,  he  says,  ^  and  giff  they  be 
aU  three  in  life,  to  content  and  pay  to  the  eldest  the  sum  of  50,000 
merks,  to  the  second  the  sum  of  30,000  merks,  and  to  the  youngest 
the  sum  of  30,000  merks/   It  is  plain,  from  the  words  all  three  here 
used,  that  the  clause  proceeded  on  the  preconception  that  one  of  the 
four  ladies  would  certainly  enjoy  the  estate  as  wife  of  the  heir,  and 
that  therefore  three  were  all  that  there  would  be  to  provide  for. 
And  utterly  uncertain  as  the  Earl  was  which  of  the  three  woold  be 
in  this  situation,  he  describes  one  of  them  as  the  eldest,  and  gives 
her  20,000  more  than  the  others,  in  consequence  of  that  title,  withoat 
regard  to  whether  she  should  chance  to  be  Lady  Jane  Ker  or  ImHj 
Anne ;  and  I  suppose,  that  as  the  fact  happened.  Lady  Anne,  who 
I  believe  was  Countess  of  Wigton,  enjoyed  under  this  description  of 
eldest  daughter  this  bonus  of  20,000  merks  above  her  sister,  while 
Lady  Jane,  the  first  bom,  was  alive  and  bearing  children.    A|pun, 
in  the  deed  1644,  after  naming  the  Flemings  to  be  his  heirs,  the 
Earl  conditions,  *  They  always  marrying  and  taking  to  them  lawful 
*  spouses,  the  eldest  lawful  daughter  of  the  said  Lord  Ker,  our  son, 
'  being  in  life  and  unmarried  at  the  time.'    Here  the  eldest  lawfiil 
daughter  may  plainly  import  either  the  first  bom  or  the  yonngerB, 
or  even  the  youngest,  according  to  circumstances. 

**•  Considering,  therefore,  eldest  daughter  as  an  ordinary  term  of 
common  use,  I  apprehend  we  have  nothing  to  do  with  all  the  £s- 
cussion  about  strict  and  liberal  interpretation  to  be  applied  to  settle- 
ments.    My  own  opinion  on  the  point  is  very  clear, — that  in  the 
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eoDstniction  of  destinatioiis  in  flettlements,  the  will  of  the  testator,  if       IBIO. 
proved,  must  be  the  rule : — ^that  the  proof  must  be  precise,  if  the  in-  7" 

tent  is  to  control  technical  words,  and  giro  them  a  sense  different  J^ 

horn  their  proper  one.     But,  where  the  words  used  are  not  techni-    tnnbs,  &o. 
cal,  and  admit  of  different  meanings,    I  cannot  doubt   that   the  His  ^P'^j^n 
more  probable  and  rational  one  ought  to  be  adopted  in  preference  ^^  ^^  ^^^^ 
even  to  one  more  primary  and  direct,  and  that  this  must  obtain  stmed. 
with  particular  force  in  the  construction  of  settlements  where  the 
testator  had  no  person  to  bargain  with,  so  as  to  call  attention  to 
ereiy  word,  and  where  we  have  no  resource  but  to  judge  of  inten- 
tion from  the  contents,  and  all  the  circumstances  of  real  CTidence 
that  the  case  affords. 

"  But  seTeral  cases  may  be  supposed : — 1st  Case.  Suppose  Lady 
Jane  had  predeceased  the  Earl  without  issue,  and  that  the  Drum- 
monds  and  Flemings  were  all  gone,  Would  eldest  daughter  have  ap- 
plied to  her  ?  Could  it  hare  been  maintained  that  Ker  of  Fawdon- 
side  would  have  served  through  her  as  heir  of  tailzie  and  of  provision, 
while  Lady  Ann,  Margaret,  and  Sophia  were  alive  ? 

"  It  is  said  he  knew  what  *  eldest  daughter'  signified, — that  it  sig- 
nified the  first  bom  ;  but,  did  he  know  it  always  ?  Why,  rather, 
did  he  not  use  the  terms  ^  Lady  Jane '  at  once^  if  he  meant  so  ? 

^*  2d.  Suppose  Lady  Jane  survived  her  father,  but  died  without 
issue  male,  and  was  followed  by  her  husband  after  the  Earl's  death, 
and  that  the  Flemings  had  failed.  Could  there  be  any  doubt  more 
than  in  the  former  case,  that  the  destination  opened  to  the  eldest 
daughter  of  Lord  Ker  then  actually  in  existence  ? 

"  It  must  have  been  perceived  that  it  was  impossible  the  collateral 
heir  male  could  plead  on  any  rational  intention  to  support  a  claim 
in  right  of  Lady  Jane,  in  prejudice  of  the  person  then  the  eldest 
daughter  when  this  controverted  clause  was  to  take  effect.  Nothing 
could  have  been  more  absurd  than,  when  he  expressly  intended  to 
prefer  his  eldest  granddaughter,  to  have  introduced  collateral  heirs 
male  in  preference." 

Lord  Armadalb  said, — ^*  I  think  there  is  no  prescription  run 
against  the  deeds,  particularly  under  the  deed  1648,  because  the 
subsequent  charter  17479  refers  in  ierminut  to  the  destination  1648* 
I  admit  the  rule  of  interpretation  as  to  voluntas  testatores  in  the 
construction  of  a  destination  ;  but  I  observe  that  the  deed  1644  is 
only  superseded,  not  revoked  per  espretsum^  and  therefore  it  is  a 
&ir  ground  of  interpretation  to  look  back  to  it.  I  agree  with  Lord 
Meadowbank,  that  there  is  no  indication  in  the  rest  of  the  deed  1648, 
as  unfavourable  to  the  younger  granddaughters.  Nor  are  you  to 
consider  taxative  the  terms,  "  eldest  daughter/'  Suppose  Sir  Wil- 
liam Drummond  and  his  heirs  male,  and  all  the  Flemings  dead, 
and  Lady  Jane  herself  before  her  father,  would  your  Lordships  not 
have  held  Lady  Anne  eldest  daughter  ?  or  would  you  have  preferred 
the  heir  male  in  general  of  Lady  Jane  ?    I  also  lay  stress  on  the 
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ISIO.       Tvonb,  *'wUluna  dmsUm:'    I  think  tke  oontlniotioii  of  ledinial 
'  terms,  '*  heinknmle,''  more  difficolt    Bat  I  ako  oonfess,  that  diei« 

KBB,  &0.  gjf0  n  Taiietj  of  ciremistances,  and  a  few  seem  to  me  decisire  m 
iKWBs'  &e.  ^^'^^  o^  ^®  limitatioD.  1.  The  deed  was  executed  at  a  period 
when  the  tenns  were  used  in  sahstttntioiis  in  tailzies,  liz.  ^  Hein- 
male"  denoted  heirs-male  of  the  bodj.  So  thought  Craig  and  Stair. 
So  it  is  recognized  in  the  statute  1685 ;  and  the  decisions  of  diis 
Goort  in  the  case  of  Tennant  v.  BaiUie.  The  case  of  Lmplmn  was 
onlj  decided  in  1748.  Of  course,  you  interpreted  Linphmi  hj  pre- 
sent language,  not  by  tftie  language  of  the  17th  century.  But,  se- 
condly, the  clause  of  acqmvrenda  is  deeisire.  I  rest  my  opinion  on 
these  two  points ;  but  there  are  other  points  also  of  conrideraiUe 
importance^  Tiz.  1.  The  ^est  daughter  marrying  a  gentleman  of 
honourable  descent,  which  is  a  strong  expression  to  indicate  that 
the  destination  was  not  confined  to  one  only.  2.  The  absurd  con- 
sequence of  calling  the  heirs  male  whatsoeyer  of  Robert,  before  the 
descendants  of  the  younger.  I  am  satisfied,  from  the  deed  1648, 
that  the  ladies  were  Tiewed  in  the  same  light,  and  to  take  tuo  ordine- 
In  the  cases  of  Linplum  and  Tennant,  the  question  was  a  mere 
abstract  question  for  decision,  where  there  was  nothing  to  infer  the 
deceased's  intention.  I  agree  wiifh  Lord  Meadowbank  otherwise." 
Lord  Newton. — **  I  am  of  the  Lord  Justice  Clerk^s  opimon, 
and  for  giving  greatest  weight  to  technical  words.  A  judge  would 
take  a  heavy  responsibility  on  him  if  he  interpreted  them  against  the 
true  meaning  perhaps  of  the  testator,  which  I  hope  I  shall  never 
hear  done.  (Quotes  a  passage  where  Lady  Jane  is  described  as 
eldest  daughter).  It  is  clear,  therefore,  that  the  terms  in  the  danse 
of  destination  must  signify  Lady  Jane.  2.  I  think,  as  to  the  term 
heirs  male,  both  from  the  deed  1644,  and  even  from  a  clause  in  dus 
very  deed  1648^  that  Earl  Robert  knew  perfectly  well  the  import  of 
beirs-male  of  the  body,  and  uses  it  when  he  meant  it  But  here,  in 
ihe  deed  1648,  he  has  not  used  it ;  and,  therefore,  I  suppose  he  did 
not  mean  it.  But  the  deed  1644  removes  all  difficulty,  if  that  deed 
can  have  any  efiect  on  the  question ;  for  there  the  destination  is  more 
fiivourable  to  Sir  James  Norcli£R»  Innes.** 

LoRP  Hkrmand. — **  I  am  lor  preferring  lunes." 
Lord  Olbmlbb. — "  I  am  fbr  preferring  hmes.  The  rule  of  inte^ 
pretatien  is  not  to  take  destinations  and  remote  analogies,  but  in  set- 
tlements we  must  take  some  latitude  of  interpretation,  and  Genenl 
Ker  needs  most  latitude;  for  it  is  by  going  bade  to  the  deed  1648 
that  he  infers  eldest  daughter  is  a  nominatim  dedgimtion  of  Lady 
Jane.  But  you  must  take  not  paitial  technical  meaningSy  but  take 
the  whole  clause  as  it  stands.  Words  become  technical  by  the 
operation  of  them,  or  the  use  of  them,  and  their  meaning  thus  be- 
come fixed.  For  example,  you  might  repeat  decisions  in  a  case 
exaotly  like  it,  but  a  sUght  alteration  from  these  technical  words, 
as  for  instance,  calling  the  heir'^male    claiming,    af^er   the  heir* 
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female^  widi  whom  the  contest  oeeurred,  would  alter  the  case.    I       1810. 

am  dierefoie  of  opiBion  that  the  eldest  daughter  at  the  moment  of  

the  soocession  opening  was  here  meant.    Thore  is  a  marked  oppo*  ^'^*  ^- 

sition  between  heirs  male  of  the  Earl,  and  the  hdrs  male  of  the  nmsg  %^, 


Adviting,  7th  Jul^  I8O7. 

Lord  Mbabowbank  said,— ^'  In  considering  the  olaase,  the  first 
point  to  settle  is,  Whether  it  requires  oonstraotion  ? 

<'  It  calls  as  substitutes  the  eldest  daughter  of  Lord  Hary  Ker 
without  diyision,  and  without  other  mention  of  her  sisters  than  is 
implied  in  this  expression,  **  without  diyision.'^  It  calls  in  the  plu- 
ral number,  iheir  heirs  male,  under  the  proviso  of  marrying  a  gen- 
tleman of  lawful  and  honourable  dcBoent,  who  shall  perform  the  con- 
ditions of  the  entail^  and  then  calls  certain  parties,  and  which  all 
fidling,  and  their  said  heirs-male,  our  nearest  heirs-male  whatso- 
eTcr. 

*<  The  first  point  u.  What  does  eldest  daughters  mean  ?  It  is  said 
to  be  equivalent  to  calling  Lady  Jane  Ker  by  name ;  but  had  she  been 
called  as  an  indiyidual,  would  ever  any  person  have  thought  of  add- 
ing the  words,  nfithout  division  f  Whom  was  she  to  diyide  with  ?  But 
if  without  preference  to  one  aboTO  another,  further  than  mere  seni- 
ority, as  it  happened,  when  the  succession  under  this  branch  of  the 
destination  opened,  the  words,  without  dirision,  seems  a  proper  and 
natural  addition. 

'*  Second,  Then  what  is  the  antecedent  to  *  their  f*  General  Ker 
St  first  said,  that  the  gentleman  of  lawful  and  honourable  descent 
that  she  was  to  marry  was  meant,  and  the  heirs  of  her  and  the  gen- 
tleman. But  general  Ker  now  says,  that  this  word  is  a  mere  blun- 
der, but  I  am  not  to  suppose  a  blunder  necessarily,  or  eyen  if  there 
is  a  grammatical  blunder,  am  I  entitled  to  deny  a  meaning  to  it,  if 
I  can  find  one  ?  And  the  words  their  is  essential  to  the  interpreta- 
tion of  heirs  male.  I  must  know  mhose  heirs  male  are  ^efeired 
before  I  can  say  who  the  heirs  male  called  are»  Third,  Which  all 
&iling, '  and  iheir  saids  heirs  male/  Now,  who  are  these  all,  and 
what  are  the  saids  heirs  male  9  Are  they  the  heirs  male  of  the 
bodies,  or  the  heirs  male  general  of  the  aUf 

Seoond  Point.  What  is  the  true  construction  ?  The  rules  of  oon- 
stniction  hare  always  been  against  conjectural  construction.  A  per- 
son must  not  only  hare  the  power  and  the  intention,  but  must  ex- 
press his  intention,  to  entitle  a  court  of  justice  to  give  efieot  to  his 
purposes.  But  the  expressions  of  intention  are  sometimes  very  obscure; 
and,  therefore,  I  hold  it  fkn  to  seek  fbr  any  unsuspected  source  of 
discoTcring  their  true  meaning,  and  to  judge  with  such  aids.  Expres* 
sions,  otherwise  obscure,  become  ofien  in  this  way  quite  dear,  and 
apparently  pregnant  with  meaning.  Hence,  we  inquire  after  the 
qicninstances  of  a  man's  fiimily  and  situation,  when  we  have  such 
passages  to  construe  in  his  wiU ;  and  shall  we  refuse  to  look  into 
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1810         fonner  settlements,  where  we  maj  discover  the  yiews  he  had  been 
—    in  the  habit  of  entertaining  and  cherishing  in  this  very  matter  of 
KiB,  &c.      settlements.     The  sources  of  construction,  in  this  yiew,  are,  in  this 
iMNBs,  &o.    <^^^>  1*  ^  corresponding  clause  in  a  deed  1644.     2  A  general  cor- 
respondence between  the  deeds  1644  and  1648,  and  the  latter  deed 
generally  more  favourable  to  his  granddaughters  than  1644,  parti- 
colarly  in  the  disability  of  the  Drummonds  and  Flemings  succeed- 
ing to  transmit  the  succession  to  children  by  any  other  wife  than  the 
ladies,  unless  they  decline  the  honour. 

'^  But  still  we  are  not  at  liberty  to  hold  that  clause  transfused 
into  the  deed  1648«  I  have  got  probably  the  key  to  the  riddle,  but 
still  I  must  see  whether  the  riddle  be  so  constructed  as  that  it  an- 
swers the  key. 

'M.I  can  have  no  doubt  that  it  sufficiently  denotes  the  eldest  at 
the  time  of  the  succession  opening  to  the  substitution.  This  is  the 
ordinary  construction  in  all  such  cases.  It  is  favoured  by  the  whole 
conception  of  the  deeds.  The  daughters  of  Haiy  Lord  Ker  were 
to  be  offered  marriage,  according  to  seniority — ^portions  to  any  three, 
not  the  countess,  and  the  eldest  of  them  has  her  two-fifths  more. — 
Without  division,  alludes  to  a  calling  of  other  sisters ;  and  whether 
or  not  this  and  other  words  in  the  clause  shall  be  held  to  amount  to 
an  actual  calling  of  them ;  still  they  plainly  infer  the  calliiig  of 
one  of  a  number,  not  an  abstract  indiridual,  and,  of  consequence, 
the  eldest  at  the  time. 

*'  2.  I  am  clear  that  the  heirs  male  of  the  body  is  the  import  of 
the  term  used  in  this  destination  to  eldest  daughter. 

''  The  first  key  to  the  riddle  admitted  that  import,  and  there  is 
no  reason  to  suppose  any  change  of  mind,  but  every  reason  to  the 
contrary. 

**  The  second  riddle  itself,  t.  e»  The  doubtful  clause,  if  narrowly 
examined,  admits  of  that  construction  better  than  any  other.  1. 
Their  heirs  male,  t.  e.  as  General  Ker  first  alleged — *•  Eldest  daugh- 
ter and  her  husband  (and  rightly,  according  to  the  correct  principles 
of  construction),  their  heirs  male,  viz.  the  heirs  male  of  both,  and 
who  are  these,  but  heirs  of  the  marriage  only.  2.  The  marrtf- 
ing  applies  only  to  heirs  as  a  condition  precedent,  as  Mr.  Cramtoon 
terms  it,  not  to  eldest  daughter.  Gould  it  ever  bar  a  child's  ser- 
vice, or  an  aged  lady^s  service,  that  she  was  not  married  ?  Bat  if  it 
applied  only  to  heirs,  What  heirs  could  it  rationally  apply  to? 
Certainly  only  to  the  production  of  an  honourable  tintbn,  not  to 
heirs  male  general,  nowise  countenanced  by  the  circumstance ; — as, 
for  example,  the  heirs  male  of  a  disgraceful  union.  3.  And  what  I 
hold  conclusive  (and  taking  this  case  as  clearly  one  out  of  the 
case  of  Linplum),  is  the  clause  of  general  appointment." 

Lord  Armadale. — <*  I  am  clear,  that  by  the  general  law,  a  desti- 
nation to  <  eldest  daughter,'  means  the  eldest  daughter  alive  when 
the  succession  opens.  *  Heirs  male*  here  mean  heirs  male  of  the 
marriage,  viz.  by  her  husband,  of  lawful  and  honouraUe  descent. 
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The  clause  of  acquirenda  supports  this  opinion  ;  and  in  this  no  con-        1810. 
tnurj  intention  is  expressed."  - 

Lord  Glbnlbe — "  I  remain  of  my  former  opinion."  keb,  &c. 

Lord  Prbsidbnt  Campbell. — ''  I  remain  also  of  my  former  opin-       '  *'  . 

.       „  /  r  iHMBS,  &o. 

ion." 

Lord  Justice  Clerk  (Hope). — ^*^  There  is  a  douht  eren  as  to  in- 
tention, for  when  the  Earl  executes  a  deed  in  1644,  to  his  four 
daughters  hy  name^  and  afterwards,  hy  another  deed  in  1648,  alters 
this  destination,  and  conreys  to  the  eldest  daughter  only,  the  in- 
tention cannot  he  rery  clear  in  fayour  of  Sir  James  Norcliffe  Innes. 
Besides,  if  intention  is  to  rule,  it  must  he  an  intention  appearing 
within  the  four  corners  of  the  deed  1648  :  for  to  read  that  deed  hy 
the  intention  discoyerahle  irom  a  previous  deed,  would  he  incompe- 
tent So  that,  on  all  hands,  the  intention  heing  douhtfiil,  I  think 
this  hinds  ns  imperatively  to  follow  the  technical  words/' 

Lord  Woodhoubbler. — '^  Sir  James  Norcliffe  Innes  most  make 
oat  that  a  destination  to  a  man  and  his  heirs-male,  means  heirs* 
male  of  his  body  alone." 

The  Court,  at  this  adTiong,  was  divided  as  formerly. 

8TATB  OF  TOTE. 

For  Sir  James  Norcliffe  Innes,  For  General  Ker, 


Lord  Justice  Clerk. 
Lord  Woodhodsblee. 
Lord  Robertson. 
Lord  Nbwtok. 


Lord  Prbsidbnt  Campbell. 

Lord  Polkbmmet. 

Lord  Cullen. 

Lord  Armadale. 

Lord  Bannattnb. 

Lord  Balmuto. 

Lord  Hermand. 

Lord  Dunsinnan. 

Lord  Craiq. 

Lord  Glbnlbe. 

Lord  Meadowbank. 

From  these  interlocutors,  in  which  these  opinions  were 
given,  the  appellants  brought  the  present  appeal  to  the 
Honse  of  Lords ;  and  the  respondents  also,  in  conjunction 
with  the  appellants,  brought  a  cross  appeal  as  to  the  pre- Vide  next 
▼ious  interlocutors  of  the  Court  of  Macers,  and  the  Court  Appeal, 
allowing  Mr.  Bellenden  Ker  and  Mr.  Gawlor,  and  John  Seton 
Karr,  to  appear  in  the  competition  for  their  interests. 

Pleaded  jor  the  Appellants, — The  appellants  maintained 
the  following  propositions  at  great  length : — 1.  In  the  limi- 
tations of  a  Scottish  tailzie,  the  term  *'  eldest  daughter,"  in 
its  usual  and  appropriate  sense,  is  the  description  of  an  in- 
dividual, and  not  a  collective  signifying  a  series  of  daugh- 
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1810.  ten ;  therefore  a  Bubstitation,  conoei?ed  in  faTour  of  ihe 
'  eldest  daughter  of  Hary  Lord  Ker,  did  not  comprehend  his 
MB^&c.  ^f^.^  daughter.  2.  The  term  "  heirs  male,"  in  the  law  of 
iNNSd,  &c.  Sootlandi  invariably  extends  to  heifs  male  in  general ; 
therefore,  under  the  second  clause  of  destination  in  the 
tailzie  of  Roxbarghe,  the  heir  male  in  general  of  the  eldest 
daughter  of  Hary  Lord  Eer,  is  preferable  to  the  heir  male 
of  the  body  of  his  third  daughter.  3.  If  the  limitations  of 
a  taikie  are  intelligible  and  practicable  according  to  the 
usual  and  technical  import  of  the  words  in  which  they  are 
expressed,  they  ought  not  to  be  controlled  by  a  reference  to 
the  presumed  intention  of  the  entailer ;  therefore  presump- 
tions with  regard  to  the  Earl  of  Roxburghe's  intention  ought 
not  to  be  allowed  as  a  ground  for  extending  a  substitution 
in  favour  of  his  eldest  granddaughter  into  a  sobstitution 
in  favour  of  his  four  granddaughters^  or  for  oolitracting  a 
substitution  in  favour  of  heirs  male  into  a  substitution  in 
favour  of  heirs  male  of  the  body.  4.  The  presumptive 
evidence  with  regard  to  the  entailer's  willf  upon  which 
the  respondents  rely,  is  as  inconclusive  as  it  is  incompe- 
tent; and  there  is  reasonable  ground  to  infer,  from  every 
source  of  probable  conjecture,  that  the  words  he  employ- 
ei,  taken  in  their  common  acceptation,  express  the  mean- 
ing which  he  wished  to  convey.  6.  No  inference  arises 
either  from  the  structure  of  the  clause  in  question,  its  rela- 
tion to  the  context,  the  import  of  other  clauses,  or  the  pe- 
culiar phraseology  of  the  entail,  in  favour  of  thai  interpreta- 
tion which  the  respondents  propose ;  on  the  contrary,  they 
all  tend  to  show  that  the  terms  "  eldest  daughter,"  and 
**  heirs  male,"  are  employed  in  their  usual  and  appropriate 
acceptation.  6.  The  clause  to  be  construed  <k>es  w^t  import 
a  destination  singly  to  whichever  daughter,  or  whichever 
male  line  descending  of  the  daughters  of  Lord  Hary  Ker 
happened  to  be  eldest  when  a  right  opened  under  it,  or  in 
the  words  of  the  respondents,  to  the  eldest  debito  tempore; 
and  although  that  construction  were  to  be  adopted,  it  would 
fiot  avail  the  plea  of  Sir  James  Noxcliffe  Innes.  7.  The 
Earl  of  Roxburghe's  deed  of  nomination  in  1644,  virtually 
revoked  by  the  charter  in  1646,  and  by  the  subsequent  deed 
1648,  ought  not  to  be  admitted  as  evidence  of  the  entailer's 
intention,  for  the  purpose  of  controlling  or  explaining  the 
latter  deed.  8.  If  the  deed  of  nomination  in  1644  were 
admissible  evidence  of  the  Earl  of  Roxburghe's  intention  in 
1648,  and  as  such  might  be  used  in  expounding  his  entail, 
it  would  redargue  the  construction  for  which  the  respond- 
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ents  contended,  and  serve  to  show  that  the  terma  **  eldest       ISIO. 

danghter"  and  "  heir  male,"  in  the  danse  in  question,  are    

meant  to  be  taken  in  their  ordinary  and  appropriate  sense.    ^^\^  ^' 
9.  Other  documents  which  have  been  resorted  to,  as  explan-  innbs,  &c. 
atoiy  of  the  clause  in    question,  support  the  construction 
for  which  the  appellants  contend.    10.  By  the  law  of  Scot- 
land deeds  are  more  strictly  construed  than  wills;  of  deeds 
those  connected  with  the  investitures  of  land  are  more 
strictly  eonstoued  than  others ;  tailzied  investitures  are  the 
iBOst  strictly  construed  of  all;  yet  the  respondents  have 
applied  a  latitude  of  construction  to  iixe  tailzie  of  Rox- 
borghe  utterly  inadmissible,  even  in  the  case  of  a  will.    11. 
The  principles  of  construction  on  which  the  appellants  rely, 
have  been  established  by  a  numerous  trun  of  decisions  in 
the  Court  of  Session  and  in  this  Honourable  House.    In 
eveiy  case  which  has  occurred  tailzies  have  been  strictly 
iiterpreted,  the  express  destination  of  the  entailer  has  been 
carried  into  effisct,  if  intelligible  and  practicable,  and  the 
legal  import  of  the  terms  <'  heirs"  and  "  heirs  male"  has 
been  scrupulously  adhered  to,  in  opposition  to  presumptions 
much  more  conclusive  than  the  respondents  can  urge,  that 
they  w^re  meant  to  be  confined  to  descendants.    Here  the 
appellants  referred  to  the  following  cases :  Duke  of  Hamil-  Ante  vol.  i.  p. 
ton  V.  Selkirk,  3d  April  1740 ;  Scotts  v.  Carfrae,  13th  Dec.  ^^^• 
1769,  Hailes'  MSS.  Notes ;  Bailie  v.  Tennant,  17th  June 
1766,  House  of  Lords,  26th  March  1770;  Hay  tf.  Marquis  Ante  vol.  ii. 
of  Tweedale,  20th  Junel771  and  19thFeb.  1772, Fac. Coll. P-  ^^• 
House  of  Lords,  23d  April  1773 ;  Hay  v.  Hay,  25th  Nov.  Ante  vol.  ii. 
1788,  Mor.  2316,  House  of  Lords,  7th  April  1789;  Camp-^^^f;^,  ... 
bell  V.  Campbell,  28th  Nov.  1770,  Fac.  Coll. ;   Coutts  orp.  142. 
Deseury  v.  Ball,  6th  March  1806.     12.  The  rights  of  the 
psrties  in  this  competition  must  be  regulated  by  the  sub- 
listing  investiture,  and  not  by  the  tailzie  in  1648 ;  therefore 
ihe  respondents  are  not  entitled  to  plead  on  any  expression 
in  the  former  whidi  was  altered  in  the  latter.    Second  Ap- 
peaL    John  Bellendan  Eer,  Henry  Gawler,  and  John  Seton 
Kur,  having  been  allowed  to  appear,  pleaded  that  neither 
Snr  James  Noreliffe  Junes  nor  Brigadier- General  Ker  were 
entitled  to  be  served,  because  the  late  Duke  of  Roxburghe 
was  the  last  substitute  under  the  entail,  and  being,  of  conse- 
qienoe,  aa  unlimited  proprietor,  had  e£E90tually  conveyed 
^e  estate  to  his  trustees  and  disponees.    Consequently,  in 
^  cross  appeal,  the  appellants  concur  with  Sir  James  Nor- 
diffe  Innes  in  contending  that  John  Bellenden  Ker  and  Mr. 
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1810.       Oawler,  and  John  Seton  Karr  have  no  interest  to  appear  in 
.  this  competition  of  brieves. 

KBB,  &c.  Pleaded  for  the  Respondent,  Sir  James  Norcliffe  Innes.— 
XNHK«,  &o.  ^'  ^°  consequence  of  the  death  of  William,  Duke  of  Rox- 
burghe,  who  was  the  last  male  descendant  of  the  marriage 
between  Sir  William  Drummond  and  Lady  Jean  Ker,  the 
issue  male  of  Lady  Anna  Eer,  and  of  the  persons  in  succes- 
sion designated  for  her  husband,  having  also  failed,  the  right 
of  successiop  has  devolved  upon  the  respondent.  Sir  James 
Innes  Ker,  the  great-grandson,  and  lineal  male  descendaot 
in  the  direct  line  of  the  marriage  between  Lady  Margaret 
Eer  and  Sir  James  Innes,  under  the  following  clauses  con- 
tained in  the  deed  of  nomination  of  1648,  **  and  qlkis  all 
"  failzeing  be  deceis,  &c.  the  richt  of  the  said  estait  sail  per* 
''  teine  and  belong  to  the  eldest  dochter  of  the  said  umql 
"  Hary  Lord  Eer,  without  divisioune  and  yr  aires  maiU  she 
*'  alwayes  mareing  or  being  married  to  ane  gentleman  of 
*'  honnol  and  lawful  descent  wha  sail  performe  the  condi* 
"  tiounes  above  and  underwrn  Qlks  all  failzeing  and  yr 
*'  sds  aires  maill  to  our  narrest  and  lawful  aires  maill  qtsom- 

**  ever :" ''  And  Quhilkis  personnes  successive  designit 

*'  be  us  in  manner  foresaid  and  under  the  provisiounes  re- 
**  strictiounes  and  conditiounes  above  written  and  no  other- 
"  wise  we  by  thir  puts  design  nominate  and  appoint  to  sue- 
''  coed  to  us  as  aires  of  tailzie  in  our  haill  lands  and  baronies 
"  erledom  and  others  above  written,  contained  in  the  said 
"  prories  and  infeftments  and  in  all  atheris  lands  and  heri- 
**  tages  pertaining  to  us  (failzeing  of  airis  maill  lawfully  got- 
**  tin  or  to  be  gottin  of  our  awin  body  as  said  is)  and  sail  be 
'*  servit  retourit  entirit  and  infeft  thereintil  as  airis  to  us 
*'  sicklike  and  in  the  samen  manner  as  giff  they  were  spe> 
"  cially  and  particularly  insert  in  the  saides  prories  and  in- 
**  feftments  following  or  to  follow  thereon  and  ordains  that 
'*  the  samen  conditiounes  provisiounes  and  restrictionnes 
"  abovewm  saU  be  ather  particularly  or  generally  expressed 
«  and  set  down  in  the  service  and  retour  and  infeftment  to 
"  follow  thereupon  in  favour  of  the  saidis  airis  of  tailzie  ftf- 
**  specUvSsiud  in  caise  we  will  be  exprest  and  set  downthere- 
*'  intil  nather  generally  nor  particularly  in  that  caice  we  will 
«  and  grant  and  be  this  pnts  expressly  declare  that  the  sa- 
««  men  provisiounes  restrictiounes  and  conditiounes  above 
<<  specified  sail  be  as  effectual  as  giff  they  were  specially 
**  exprest  and  set  down  thereintil."  2.  It  is  anneeessaiy  to 
resort  to  construction,  in  order  to  interpret  the  true  mean- 
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iog  of  thig  clause  of  destination  under  which  Sir  James       1810. 

Inoes  Ker  claims,  it  is,  according  to  the  soundest  principles  of     * 

law.  indispensably  requisite  that  the  whole  words  shall  be     "*J^  ^' 
taken  together,  and  the  fair  sense  and  meaning  of  all  of    iknrs,  &c. 
them  allowed  to  have  full  effect ;  that  words  are  not  to  be 
taken  separately  from  others  with  which  they  stand  neces- 
sarily connected ;  that  where  the  intention  of  the  grantor  of 
the  deed  is  fairly  discoverable  it  ought  to  rule  the  words, 
and  that  the  words  ought  not  to  rule  the  intention  ;  that  the 
intention  may  properly  be  collected  not  only  from  the  whole 
danse  itself,  but  from  the  rest  of  the  deed  in  which  it 
occurs,  as  well  as  from  any  other  deed  executed  by  the 
same  person,  with  reference  to  the  same  subject,  which  has 
fMt  been  expressly  cancelled  or  revoked ;  and,  lastly,  that  a 
aoand,  rational,  and  probable  meaning  be  put  upon  the 
whole  instrument. 

In  conformity  with  these  principles,  the  respondents,  with 
all  deference,  insist  that,  by  the  destination  in  question,  the 
right  of  succession  to  the  estate  of  Roxburghe  is  provided, 
on  fiulure  of  the  prior  substitutes,  not  to  the  individual  eld- 
eat  bam  daughter  of  Hary  Lord  Ker,  and  her  heirs  male 
general,  but  to  each  of  the  daughters  of  his  Lordship  seria- 
tim^ and  the  heirs  male  of  their  respective  bodies,  in  their 
order. 

The  appellants  maintain,  in  support  of  an  opposite  con- 
Btmction  of  this  clause,  that  the  words  "  eldest  daughter'' 
and  ^  heirs  male,"  are  of  so  fixed  and  determinate  a  mean- 
ing, as  to  be  equivalent  to  a  destination  only  in  favour  of 
Lady  Jean  Rer,  the  eldest  bam  daughter  of  Hary  Lord  Ker 
ncmnatinit  and  her  heirs  male  general,  to  the  total  exclu- 
aion  of  her  younger  sisters,  and  the  heirs  male  of  their 
bodies.  The  respondents,  upon  the  contrary,  contend  that 
the  words  ^*  eldest  daughter"  and  *^  heirs  male,"  even  taken 
by  themselves,  are  not  of  the  precise  and  definite  import  re- 
presented ;  but  even  if  they  were  much  more  so  than  they 
truly  are,  they  are  not  to  be  taken  merely  by  themselves, 
but  must  be  viewed  and  explained  by  other  words  of  the 
clause  with  which  they  obviously  stand  united.  It  is  sub- 
mitted, that  the  words,  **  to  the  eldest  daughter  of  the  said 
"  nmql  Hary  Lord  Eer,  without  divisionj  and  their  heirs 
"  male,  abe  always  marrying,^^  &c.  so  far  from  necessarily 
designating,  in  the  language  of  the  law  of  Scotland,  the  eld* 
est  bam  daughter  of  his  Lordship,  and  her  heirs  male  gene- 
ral, to  the  exclusion  of  her  younger  sisters,  and  their  issue 
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^3^0.       male,  do  plainly  import  a  destination  in  favour  of  the  whole 
^^^  ^^      daughters  of  Hary  Lord  Ker  soecessiYely,  and  the  hei» 
J.     '     male  of  their  respective  bodies,  the  eldest  for  the  time,  or 
iNMss,  &c.    her  issue  male,  having  right  to  succeed  without  division. 

3.  The  term  *'  eldest,"  when  applied  either  to  a  son  or  a 
daughter,  does  not  necessarily  denote  individuality,  bat  is 
generally  used  collectively,  to  designate  one  of  a  class  or 
series,  and  becomes,  in  the  progress  of  time,  applicable  to  a 
variety  of  individuals  in  their  order.  Thus,  according  to 
the  established  principles  of  the  law  of  Scotland,  an  estate 
destined  to  the  "  eldest  son"  of  A,  in  the  event  of  the 
death  of  the  eldest  born  son,  descends  to  the  eldest  liTing 
at  the  time  when  the  destination  opens.  And,  in  this  sense^ 
the  term  is  evidently  used  in  a  variety  of  passages  of  the  very 
deed  now  under  consideration.  Nothing  can,  indeed,  more 
clearly  demonstrate  the  absurdity  of  a  contrary  interpreta- 
tion than  the  circumstance,  that  if  Hary  Lord  Ker  had  had 
a  daughter  born  elder  than  Lady  Jean,  she  as  well  as  all 
her  younger  sisters,  must,  on  the  appellant's  faypotheai, 
have  been  completely  excluded  from  all  right  to  thar 
grandfather's  succession  under  the  clause  of  destination  in 
question.  Upon  this  point  a  very  familiar  authority  may  be 
borrowed  from  the  law  of  England,  for,  according  to  it, 
though  the  Duchy  of  Cornwall  is  declared  to  pertain  to  the 
King's  eldest  son,  yet,  upon  the  death  of  iiie  Jirsi-bomt  it 
has  been  decided  that  the  duchy  descends  to  the  eldssi  thm 
living.  Lord  Hardwicke,  in  Lomax  v.  Holmden,  observed, 
Vesey,  p.  294. "  That  the  eldest  son  of  the  King  of  England  takes  the 
"  Duchy  of  Cornwall  as  primogenitus ;  altb<)agh  Lord 
**  Coke,  at  the  end  of  the  Prince's  case,  says  otherwise. 
**  But  this  was  not  the  point  there,  being  only  an  obser- 
''  vation  of  his  own,  and  has  ever  since  been  held  a  mis- 
"  take  of  that  great  man.  He  was  mistaken  in  the  fact, 
'*  in  saying  Henry  the  VIIL  was  not  Duke  of  Cornwall, 
*'  because  not  primogenitus ;  for  Lord  Bacon,  in  his  His- 
"  tory  of  Henry  the  711.,  affirms  the  contrary,  that  the 
''  Dukedom  devolved  to  him  on  the  death  of  Arthur,  and 
''  this  is  by  a  great  lawyer,  and  who  must  have  looked  into 
'*  it,  as  he  was  then  Attorney  or  Solicitor-General.'"  Mr. 
Christian,  in  his  notes  on  Blackstone,  adds  these  words  to 
Blackstone,  the  above  authority  of  Lord  Hardwicke :  '<  But  this  point  was 
p.  224.  tt  solemnly  determined  in  1613,  upon  the  death  of  Prince 

"  Henry,  the  eldest  son  of  James  J.,  in  the  case  of  the  Duchy 
*'  of  Cornwall,  the  report  of  which  is  inserted  at  length  in 
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"  Collins'  Proceedings  on  Baronies,  p.  148,  in  which  it  was       1810. 

"  resolved,  that  Prince  Charles,  the  King's  second  son,  was    ;— 

"  Duke  of  Cornwall  by  inheritance."  4.  But  in  the  clause  '^^^•J*^'- 
under  consideration,  the  words  "  eldest  daughter"  are  by  inrbs,'  &c. 
no  means  left  unexplained,  but  are  coupled  with  other 
words,  which  preclude  all  doubt  with  regard  to  the  true 
flense  in  which  they  are  used  by  the  entailer.  They  stand 
thus :  "  To  the  eldest  dochter  of  the  said  umqll  Hary 
"  Lord  Ker,  without  divisioune  and  yr  aires  maill"  Here 
then  eldest  daughter  is  called,  with  the  important  addition 
of  the  words  "  without  divisioune,"  followed  by  those,  of  "  yr 
"  aires  mailly  she  always  mareying,'"  &c.  Now  it  is  a  principle 
firmly  fixed  in  the  language  of  Scotch  conveyancing,  both 
ancient  and  modem,  that  when  several  daughters,  or  heirs 
female,  are  intended  to  take  an  estate  in  their  order,  or 
SQccessiyoly,  the  words  ^^  without  division,"  are  uniformly 
added,  it  being  an  established  maxim  in  the  law  of  Scotland, 
that  when  a  real  estate  descends  to  females,  in  the  same  de- 
gree, they  succeed  to  it  in  equal  shares  as  heirs  portioners. 
In  order  therefore  to  show  that  he  unequivocally  intended  his 
four  granddaughters  to  take  the  succession  in  their  order, 
and  to  exclude  all  succession  of  heirs  portioners,  the  Earl 
of  Eoxburghe  used  the  words  "  without  division,"  as  the 
proper  and  technical  expression  of  the  law.  The  brief  ex- 
pressions thus  adopted  by  the  entailer  were  evidently  used 
to  convey  the  same  meaning  he  had  previously  declared,  at 
greater  length,  in  the  deed  1644,  in  which,  instead  of  ap- 
plying the  words  "  without  division"  to  the  **  eldest  daugh- 
ter" of  his  son,  he  designed  **  the  sds  Lady  Jean,  Margaret, 
^  Anna,  and  Sophia  Kers,  our  oyes,  and  failing  of  the  first, 
"  the  next  immediate  eldest,  of  the  said  daughters,  succes- 
"  fiive  after  oyrs,  and  their  airis  male  lawfuUie  to  be  gottin 
"  of  their  bodies  to  be  the  persoune  wha  sail  succeed," 
&c. 

If  any  farther  evidence  was  necessary  to  prove  that  Lord 
Roxburghe  had  not  the  most  distant  intention  to  limit  his 
succession  to  his  eldest  bom  grand  daughter,  it  is  to  be 
found  in  the  subsequent  words,  *'  Yr  aires  maill"  and  "  Qlks 
all  faOzing,  and  yr  saids  airis  mail!,"  which  are  of  them- 
selves utterly  exclusive  of  the  idea  of  one  individual  only  > 
being  called.  Had  Lady  Jean  Ker  alone  been  intended  to 
succeed,  with  her  heirs  male  general,  it  is  impossible  that 
the  plural  **  their"  would  have  been  twice  repeated ;  or  that 
the  word  **  all"  could  have  been  used  in  reference  to  the 
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1810,  failure  of  a  single  individual.  As  the  whole  of  this  branch 
of  their  destination  is  introduced  by  the  words,  "  QUcs  all 
failing,*'  in  obvious  reference  to  Sir  William  Druramond 
iNNBs,  &c.  and  the  other  substitutes  previously  designed,  the  repetition 
of  similar  phraseology  in  the  concluding  part  of  the  claose, 
can  only  be  considered  as  referable  to  a  destination  in  fa- 
vour of  a  plurality,  viz.  the  four  daughters  of  Hary,  Lord 
Ker,  according  to  their  order  of  seniority. 

There  are,  however,  other  passages  in  the  deed  1648 
which  demonstrate  the  Earl  of  Roxburghe's  intention,  in 
using  the  words  of  the  destination  in  question,  to  have  been, 
not  to  call  the  eldest  only,  but  the  whole  of  his  grand- 
daughters, in  their  order.  Thus,  with  regard  to  the  obli- 
gation to  take  the  nanne  and  arms,  the  words  used  arc, 
in  case  of  failure,  or  that  they  refuse  6t  forbear  to  take  npon 
them  the  said  surname,  &c.  *^  In  that  caise,  the  persone 
'*  failzein,  and  the  aires  of  their  body  sail  amit  and  tyne," 
&c. 

In  like  manner,  in  the  obligation  for  provisions  to  re- 
manent daughters,  these  words  are  used  : — *^  In  caae  it  sail 
*'  happen  the  said  William  Drummond,  or  any  utheris,  our 
*\  aires  of  tailzie,  specially  or  generally  before  mentionate, 
'*  or  ony  of  them,  to  succeed  to  the  said  estate  and  living, 
**  by  virtue  of  thir  puts,  that  then  and  in  that  case,  the 
*'  samen  persone  sua  succeeding,  and  yr  {their)  spouses  to 
"  be  joined  in  marriage  with  them,  &c.  sail  pay,"  &c.  From 
these  instances,  it  is  manifest  that  the  expressions  used  are 
clearly  not  applicable  to  one  individual  only,  but  to  any 
number  as  the  case  might  happen. 

The  words  adopted  in  this  clause,  which  are  in  themselves 
perfectly  proper,  for  the  purpose  of  calling  the  whole  daugh- 
ters of  Lord  Ker  in  their  order,  are,  in  fact,  sanctioned  by 
the  highest  authority  in  the  law  of  Scotland.  Lord  Stair, 
in  treating  of  tailzies,  says,  "  Some  also  tailzied  their  lands, 
*'  so  as  by  infeftment  to  establish  a  primogeniture  among 
"  females,  as  the  law  has  done  among  males ;  as  if  the  land 
"  was  granted  to  the  fiar  and  the  heirs  male  of  bis  body, 
"  which  failing,  *  to  the  eldest  heir  female  without  division, 
^*  and  their  heirs,  carrying  the  arms  and  name  of  the  fami* 
"  ly."  Now,  it  cannot  be  supposed  that,  in  using  these 
words,  Lord  Stair  had  conceived  that  such  a  destinatiiHi 
would  be  confined  to  one  individual  only,  as  he  has  distinctly 
stated,  that  a  primogeniture  among  females  was  thereby  in- 
troduced ;  and  it  is  a  certain  fact,  that  many  entails  have 
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been  constructed  in  the  very  terms  prescribed  by  his  Lord-       1810. 

flhip.  5.  The  words,  "aires  maill,"  which  the  appellants  main- 

tain  can  only  mean  heirs  male  general,  when  occurring  in  a  **^ 
deed  like  the  present,  are  capable  of  being  limited  and  ex-  xnmbs,  &c. 
plained  by  the  other  words  with  which  they  are  accompanied, 
and  if  this  be  conceded,  then  there  is  an  end  to  the  appel- 
lant's case.  6.  Besides,  from  the  whole  tenor  of  the  deed 
1648,  it  is  evident  that  the  grantor's  intention  was  to  call 
his  foar  grand-daughters,  and  their  issue  male,  in  their  or- 
der, and  not  Lady  Jean  Ker,  his  eldest  grand-daughter 
individually,  and  her  heirs  male  general.  He  undeniably 
entertained  the  strongest  predilection  and  partiality  for  the 
whole  of  his  four  grand-daughters,  by  his  son,  Lord  Hary 
Ker,  as  evinced  by  the  anxiety  with  which  he  provides  for 
their  marriages  with  the  persons  first  called  to  his  succes- 
lion,  all  of  whom  are  required,  as  the  condition  of  their  in- 
heritance, to  marry  the  secondf  thirds  hnd  fourth  in  their 
order,  on  failure  of  the  eldest,  or  her  declining  to  comply 
with  the  conditions  of  the  entail.  7.  Yet  it  is  not  the  deed 
1648  alone  that  the  will  and  intention  of  the  Earl  of  Roz- 
burghe,  with  regard  to  his  succession,  may  be  considered  to 
be  evinced  ; — the  surrenders  of  the  estates  and  honours  in 
1643,  and  charter  1646,  indicate  the  same  fixed  purpose, 
as  well  as  the  deed  of  nomination  and  tailzie  1644.  If  any 
part  of  the  deed  1648  can  be  said  to  be  left  in  doubt,  the 
former  deeds  may  therefore  be  resorted  to  as  affording  ad- 
ditional means  for  ascertaining  the  true  intention  of  the 
granter.  By  the  nomination  of  the  deed  1644,  there  can  be 
no  doubt  that  the  whole  four  daughters  of  Hary,  Lord  Ker, 
and  the  heirs  male  of  their  bodies,  were,  on  the  failure  of 
the  first  branch,  distinctly  called  to  the  succession  ;  and  on 
their  failure  only,  the  granter^s  heirs  male  whatsoever  were 
appointed  to  take;  and  in  the  deed  1648,  the  very  same 
provision  is  made,  though  in  a  less  amplified  form.  8.  The 
decisions  founded  on  by  the  appellants  establish  no  princi- 
ple that  can  be  considered  adverse  to  the  judgment  of  the 
Court  below  in  the  present  case.  (Here  the  several  cases 
were  gone  into  to  show  that  they  did  not  apply). 

On  the  Cross  Appeal. — In  regard  to  the  admission  of 
John  Bellenden  Ker,  Henry  Gawler,  and  John  Seton  Karr, 
to  be  heard  as  parties  in  this  competition,  the  respondents 
beg  leave  to  reserve  to  themselves  competent  arguments 
in  this  matter.  Perhaps  by  arrangements,  as  to  the  hear- 
ing of  the  different  appeals  in  dependence,  it  may  be  unne- 
cessary to  enter  in  any  discussion  as  to  this.     If  the  inter- 
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1810.  locutors  appealed  from  by  John  Bellenden  Ker,  Henry  Gaw- 

ler,  and  John  Seton  Karr,  as  to  the  existence  of  the  entafl, 

KKB,  &c.  are  previously  disposed  of,  as  they  stand  first  in  order,  all 

^'  discussion  on  this  matter  may  be  unnecessary.* 

For  Appellant,  General  KeVf—Fra.  Hargrove^  Hewji 
Erskiney  Ad.  Gillies,  Geo.  Cranstoufiy  Thos.  Th&msoa. 

For  Respondent,  Sir  James  Norcliffe  Innes, — David  Bayk, 
Sir  Samuel  Ramilly,  Ad.  Rolland,  Robert  CraigUi 
Arch.  Cullen,   William  Home. 

For  Respondents,  Mr.  Bellenden  Eer  and  Others,— /oAn 

Clerk,  James  Moncreife. 


(Cross  AppeaL) 

General  Eer  and  Richard  Hotchkis,  W.  S.     Appellants; 

Sir  James  Innes  Eer,  Bart.,  and  James  1     ^ ,_. 

HoaNB.W.S.  .  I  ifcvomfcnft. 

{Et  e  contra.) 

Case  of  Sir  James  Innes  Eer,  Bart.,  and  his  Commissioner, 
Respondents  in  the  Original ;  and  the  Appellants  in  the 
Cross  Appeal. 

House  of  Lords,  (ut  supra.) 

For  this  case,  which  has  been  stated  in  the  original  ap- 
peal, see  first  appeal,  with  the  argument  there  main- 
tained for  Sir  James  Innes  Eer,  which  is  substantially  the 
reasons  of  appeal  set  forth  in  that  case  for  him.  He  further 
showed,  that  when  the  heirs  of  Lady  Jean  Eer,  procreated 
of  her  marriage  with  Sir  William  Drummond,  became  ex- 
tinct, which  was  the  case  by  the  death  of  the  last  Duke  of 
Roxburghe,  and  since  her  sister,  Lady  Anna  Eer,  married 
to  Lord  Fleming,  and  their  heirs  male  called  by  the  entail 
1648,  in  the  second  place,  had  also  now  become  extinct,  he, 
by  the  construction  of  the  entail,  was  called  to  succeed  as 
the  heir  male  and  great-grandson  of  Lady  Margaret,  the 
third  daughter. 

David  Boyle,  Sir  Samuel  Romilly,  Ad.  RoUand,  BobL 
Craigie,  Archd.  Cullen^  W.  Home. 


*  The  judgment  will  be  found  after  the  Speeches  in  the  House  of 
Lords  at  the  end  of  the  three  Appeals* 
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(Second  Appeal  and  Cross  Appeal.) 
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Brigadibb-Gbnbeal  Waltee  Kbb,  and)    Appellants;       wnbs^'&c. 

BiCHAED  HOTCHKISy  ) 

John  Bbllendbn  Eee,  Henby  Oawlbb,  ^ 
and  John  Sbton  Eabr,  I 

Also  y  Respondents. 

Sib  James  Norgliffb  Innbs^  Bart.,  and  i 
Jambs  Horne, 
In  so  far  as  it  allows  Bellenden  Kor  to  appear  in  the 
Competition  of  Brieves^  and  in  so  far  as  it  prefers  Sir 
James  Norcliffe  Innes  in  that  competition. 

And  Appeal  for 

John  Bellenden  Ker,  and  Henry  Gawler,)    A^g^g^jhints  • 
and  John  Seton  Earr,  Esqs.  )      ^^ 

Against  preferring  in  that  Competition. 
Sir  James  Norcuffe  Innes,  Bart.»  and^ 
James  Horne,  and  General  Waltee/-  Respondents. 
Ebb,  and  Richard  Hotchkis,  ) 

Case  of  John  Bellenden  Eer,  Esq. ;  and  also  of  Henry 
Gawler  and  John  Seton  Earr^  Esqs.,  Trustees  of  Wm. 
late  Duke  of  Roxburgh,  (In  Competition  of  Brieves). 

House  of  Lords,  15th,  ISth,  and  19th  June  1809,  and  20th 
June  1810. 

As  has  already  been  seen  from  the  preceding  appeal,  the 
Court  allowed  John  Bellenden  Eer,  and  the  Duke  of  Roz« 
burghe's  trustees,  to  appear  for  their  interest  **  in  the  serricea  Feb.  14,1806. 
"  of  Brigadier-General  Eer  and  Sir  James  Norcliffe  Innes, 
"Bart.,  and  to  be  heard  for  their  interest;  and,  secundo^ 
"  That  the  points  of  law  with  respect  to  the  construction  of 
"  the  tailzie  and  settlement  of  the  estates  of  Roxburghe, 
^  must,  in  the  first  place,  be  determined,  and,  for  that  pur- 
"  pose,  recommend  to  the  Macers  to  hear  counsel  for  the 
"  parties,  and  to  proceed  otherwise  in  the  cause  as  to  them 
"  shall  seem  proper." 

In  consequence  of  this  remit  to  the  Macers,  they  pro- 
nounced this  interlocutor:    *' Having  considered  what  has  Feb.  17,1806. 
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1810        «  been  respectively  stated  by  the  coansel  for  the  parties, 

"  and  advised  with  the  Lords  Assessors,  they,  in  terms  of 

KBB^  o.  ,f  ^j^^  foresaid  interlocutor  of  the  Lords  of  Council  and 
IMMV8,  &c,  **  Session,  find.  Prima,  That  Messrs.  Bellenden  Ker,  Heniy 
"  Qawler,  and  John  Seton  Earr,  have  a  title  to  appear  in 
**  these  services,  and  to  be  heard  for  their  interest;  and, 
"  Secundop  That  the  points  of  law,  with  respeot  to  the  con- 
''  stmotion  of  the  tailzie  and  settlements  of  the  estate  of 
"  Rozbnrghe,  mnst,  in  the  first  place,  be  determined ;  and, 
**  in  order  thereto,  make  avizandum  to  the  Lords  of  Council 
"  and  Session  with  the  case,  in  order  to  be  reported  to  their 
'*  Lordships  by  the  Lords  Assessors  guam  primum  for  their 
"  opinion  and  direction ;  and,  in  the  meantime,  adjourn  fnr- 
''  ther  proceedings  in  the  courts  of  service  to  the 
*•  day  of 

The  Lords  Assessors  having  accordingly  reported  the 
case  to  the  Court  of  Session,  their  Lordships  directed  the 
parties  to  give  in  memorials.  Memorials  were  given  in,  and 
counsel  heard  at  the  bar,  whereupon  the  Lords  pronounced 
Mar.  6  and  this  interlocutor :  ^^  Remit  to  the  Macers^  with  this  instnic- 
10, 1807.  ,,  ^^^^  ^j^^^  ^^y  prefer  the  claimant  Sir  James  Nordiffe 
**  Innes,  heir  male  of  the  body  of  Lady  Margaret  Eer,  in 
"  the  foresaid  competition  of  brieves  relative  to  the  estates 
*^  and  honours  of  the  family  of  Roxbnrghe,  and  to  dismiSB 
''  the  brieve  at  the  instance  of  Brigadier-General  Ker ;  but 
"  supersede  extract  until  the  first  box-day  in  the  ensuing 
*•  vacation." 

General  Eer  presented  a  reclaiming  petition  against  the 
above  interlocutor,  which  was  followed  by  answers,  after 
Julj  7  and  8,  which  the  Lords  pronounced  this  interlocutor :  **  Remit  to 
1807.  u  ^jiQ  Macers  with  this  instruction,  that  they  prefer  the  heir 

**  male  of  the  body  of  Lady  Margaret  Eer  in  the  foresaid 
"  competition  of  brieves  relative  to  the  estates  of  the  familj 
<'  of  Roxburghe,  on  his  proving  his  propinquity ;  and,  in 
•<  that  event,  to  dismiss  the  brieve  of  Brigadier-General  Ker; 
"  and,  with  these  explanations,  they  refuse  the  desire  of 
<<  the  petition,  and  adhere  to  the  interlocutor  reclaimed  a- 
"  gainst." 

It  is  needless  to  repeat  the  argument  here,  which  is  set 
forth,  in  so  far  as  General  Eer  is  concerned,  in  the  previous 
appeal ;  and,  in  so  far  as  John  Bellenden  Eer  is  concerned, 
also  set  forth  in  that  appeal,  as  well  as  in  the  appeal  in  the 
action  of  reduction  brought  to  set  aside  his  right  to  the 
estates. 


V. 
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General  Ker  has  brought  his  original  appeal  from  such  1810. 
parts  of  the  above  interlocutors  as  sustain  the  title  of  John 
Bellenden  Ker,  Henry  Gawler,  and  John  Seton  Earr,  to 
appear  and  be  heard  for  their  interests ;  and  also  against  innbs,  &c. 
the  interlocutors  which  preferred  Sir  James  Norcliffe  Innes 
in  the  competition  of  brieves.  Sir  James  Norcliffe  Innes 
has  also  presented  a  cross  appeal,  complaining  of  the  inter- 
locutors, in  so  far  as  Messrs.  Bellenden  Ker,  Gawler,  and 
Seton  Earr,  are  allowed  to  appear  for  their  interests  in  the 
oompetition  of  brieves.  On  the  other  hand,  Mr.  Bellenden 
Ker,  Mr.  Gawler,  and  Mr.  Seton  Earr,  have  appealed  from 
the  interlocutors  of  the  Court  of  Session,  dated  the  6th  and 
mgoed  the  10th  of  March  1807,  and  the  other  interlocutor, 
dated  the  7th  and  signed  the  8th  July  1807,  preferring  Sir 
James  Norcliffe  Innes.  And,  in  order  that  every  point 
might  be  kept  entire,  Mr.  Bellenden  Eer  and  the  Duke^s 
trustees  presented  their  cross  appeal  against  General  Eer, 
and  Sir  James  Norcliffe  Innes,  appealing  from  the  interlocu- 
tors dated  6th  March  and  7th  July  1807.  Mr.  Bellenden 
Ker  and  the  trustees  humbly  hope  that  those  parts  of  the 
interlocutors  complained  of  in  the  original  appeal  of  Gene- 
ral Eer,  and  in  the  subsequent  cross  appeal  by  Sir  James 
Norcliffe  Innes,  which  sustains  the  title  of  Mr.  Bellenden 
Ker  and  of  the  Duke's  trustees  to  appear  and  be  heard  in 
the  foresaid  competition  of  brieves,  will  be  affirmed ;  and 
that  the  interlocutors  preferring  Sic  James  Norcliffe  Innes 
will  be  reversed. 

For  Mr.  Bellenden  Eer  and  the  Duke's  Trustees, — John 

CUrk^  James  Moncreiffe, 


(Third  Appeal — The  Reduction.) 

John  Bbllbnbsn  Eer,  Esq.,  Hbnby  GawO 
LBK,  Esq.,  and  John  SbtonEarr  of  Eip-?-  Appellants; 
pielaw,  Esq.  .  ) 

SiE  James  Norcliffb  Innbs,   Bart,  and)    1?^-,,^,,-^^ 
James  Hornb,  his  Commissioner,  )      ^^P^^^^^ 

John  Bellenden  Eer,   Henry  Gawlbb,)    j      Ua  t  ^ 
and  John  Seton  Earr,  .  )     ^^         ' 

Brigadier- General    Walter    Eer,    and)   n^^rifmd 
Richard  Hotchkis,  .  J      evp^ma 


1810. 


KZB,  &C. 
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John  Bbllbndbn  Ebr,  Esq.  (in  Competition  1^2?t>e22a9U  - 
of  Brieves,) j    ^^^^' 


«.         Sir  Jambs  Norcliffb  Innbs,  Bart.,  and)    »^„,^^^#. 
"""•'-         Qb«bralK.».  .  \RespandenU. 

Case  of  the  Appellants  in  the  Three  Appeals. 

House  of  Lords,  15th,  16th,  and  19th  June  1809,  20th  Juno 
1810,  and  8th  June  1811. 

Entail — Fettbrs — Altbring  the  Ordbr  of  Suocbssion — ^Frohi* 
BiTORY  Clause. — (1.)  A  redaction  ifvas  brought  of  desds  execated, 
as  an  alteration  of  the  order  of  succession  contained  in  an  entail 
There  were  two  clauses  of  destination  in  the  entail,  by  which  dif* 
ferent  classes  of  heirs  were  called.  After  the  first  danse  of  deiii- 
nation  there  followed  the  prohibitoiy,  irritant,  and  resdatiTe 
clauses,  which  were  made  to  apply  to  the  heirs  in  that  clause,  bj 
the  terms  **  before  and  above  mentioned."  It  was  thence  am- 
tended  that  the  prohibition  against  altering  die  order  of  succenan 
was  made  only  to  apply  to  the  heirs  called  by  the  first  danie  of 
destination,  but  not  to  those  called  by  the  second  clause  of  desti- 
nation ;  and,  therefore,  that  the  last  Duke  of  Roxbuighci  who 
succeeded  under  the  latter  clause,  was  not  bound  by  the  prohilit* 
tions.  Held  that  the  second  clause  of  destination  was  to  be  view- 
ed as  a  continuation  of  the  first,  and  that  the  prohibitory  danse 
against  altering  the  order  of  succession  must  be  held  to  apply  to 
the  whole  heirs  of  tailzie;  and  the  heirs  in  the  second  dause  to 
be  viewed  as  heirs  of  tailzie  to  whom  these  prohibitions  applied. 
(2.)  It  was  further  contended  that  the  prohibitory  clause,  if  it  did 
apply,  was  not  in  itself  suffident  to  prohibit  the  alteration  of  the 
order  of  succession  conceived  in  these  words: — "  Nor  to  do  any 
"  other  thing  to  the  hurt  and  prejudice  of  thir  presents,  and  of  the 
**  foresaid  tailzie  and  succession,  in  hail  or  in  part."  Hdd  these 
words  were  suffident  to  protect  the  alteration  of  the  order  of  soe- 
cession  as  in  a  question  between  heirs.  (3.)  A  defence  was  stated 
to  the  reduction,  setting  forth,  that  as  Duke  William  was  the  laH 
heir  of  the  tailzied  destination,  he  did  not  hold  the  estates  fette^ 
ed  with  limitations  in  fiivourof  any  other  heir,  (Lady  Jane*s  descend- 
ants having  terminated  with  him,  and  the  destination  to  the  '^  eld- 
est daughter''  being  confined  to  her  alone),  but  that  he  held  a  fee 
nmple  estate,  and  was  entitled  to  make  the  entail  and  trust  deed 
in  favour  of  the  appellants.    Defence  repelled. 

The  progress  and  investitures  of  the  estates  of  Roxbnighe 
have  been  fully  detailed  in  the  previous  appeal. 

It  has  been  seen  in  what  manner  the  first  Earl  of  Box- 
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barghe  completed  the  tailzied  inrestiture  of  his  estates  by       isio. 
the  deed  of  nomination  and  tailzie  1648,  and  the  previons 


deeds  connected  with  it,  ■■■»  *<^' 

That  deed,  after  expressing  the  first  clause  of  destination,   ^^^^'^  ^^ 
thus  proceeds  to  fortif j  that  destination  of  the  estate  and 
dignitjT,  with  such  clauses,  prohibitory,  irritant,  and  resolu- 
ttye,  in  the  following  terms : — ^^  That  the  saids  persons  and  Prohibitory 
"  heirs  of  tjulzie  respective  sail  be  halden  and  obleist  to  as-  ^^l*"^^' 
"  some  and  take  upon  them  the  sirname  of  Eer  and  carry  and 
''  here  the  arms  of  the  house  of  Roxburghe,''&c.  *'  And  in  the 
ease  of  their  failing  to  do  so,  they,  and  the  heirs  male  of 
their  bodies,  are  declared  to  forfeit  the  benefit  of  the  tail- 
zied succession.    Then  it  is  declared  that  it  shall  not  be 
lawful  ^*  to  the  persons  b^ore  designit  and  the  airis  male  of 
**  their  bodies,  nor  to  the  other  airis  of  tailzie  above  written, 
"  to  make  or  grant  any  alienation,  disposition  or  other  right, 
"  or  security  qtsomever  of  the  said  lands,  lordship,  baronies, 
'*  estate  and  living  above  specified,  nor  of  no  part  thereof, 
''neither  yet  contract  debts  nor  do  ony  deeds  qrby  the 
*'  Bamen,  or  any  part  thereof,  may  be  apprisit,  adjudgit,  or 
"  evictit  fra  them,  nor  yet  to  do  any  other  thing  in  hurt  and 
"  prejudice  ofthirpnts  and  of  the  foresaid  tailzie  and  sue* 
"  cession  in  haill  or  in  party  all  whilk  deeds  sua  to  be  done 
"  by  them  are  by  thir  presents  declared  to  be  null  and  of 
"  Dane  avail  force  nor  effect,  reserving  always  liberty  and 
"  privilege  to  our  saids  heirs  of  tailzie  to  grant  feus  and 
**  rentals  of  sic  parts  and  portions  of  the  said  estate  and 
"  living  as  they  sail  think  fitting,  provided  the  same  be  not 
*'  made  nor  granted  in  hurt  and  diminution  of  the  rental  of 
"  the  samen,''  &c.    Next  followed  the  irritant  and  resolutive  Irritant  and 
clauses,  by  which  it  was  declared  that  **  in  case  it  sail  hap-^JJ^^^^^^® 
'^  pen  the  foresaids  persons  and  airis  of  tailzie  respective 
^  above  written  to  failzie  in  observing  keiping  and  fulfilling  of 
**  the  haill  provisions,  restrictions  and  conditions  respective 
^  above  rehearst,  and  every  one  of  them,  in  form  and  man* 
^  ner  as  is  particularly  before  set  down,  in  that  caise  the  per- 
^  son  or  air  of  tailzie  sua  failzeand  and  doing  in  the  contrair, 
**  and  the  airis  male  of  his  body,  sail  amit  lose  and  tyne  in 
^  all  time  thereafter,  the  foresaids  erledome,  title,  dignity, 
*'  lands,  lordship,  baronies,  estate  and  living  above  specified, 
''  and  all  benefit  and  right  of  succession  thereto,  and  tbesamen 
^*  sail  appertain  and  belong  to  the  next  person  or  air  of 
"  tailzie  appointed  to  succeed  in  manner  foresaid,  and  sua 
"  forth  successive  in  caice  of  several  failzies  as  said  is,  likeas 
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1810.       "  the  person  failzier  and  the  aires  male  of  his  body  sail  be 
"  halden  and  obleist  to  denude  themselves  omni  habili  mocb 


KBB,  &c.     «  Qf  ^},Q  gj^jj  estate  and  living,  and  to  make  and  grant  all 
unnsBy  &o.    **  writs  and  rights  requisit  and  necessar  thereof  in  favors  of 
**  the  next  succeeding  person  or  air  of  tailzie/'  &c. 

The  appellants  stated  that  the  entail  of  the  estate  and 
honours  thus  concluded »  was  conceived  in  a  form  altogether 
different  from  that  which  had  been  adopted  in  the  deed  1644, 
but  without  the  smallest  mention  being  made  of  any  of  the 
daughters  of  Hary  Lord  Eer  as  heirs  of  tailzie,  a  general 
devolution  or  destination  of  the  estate  alone,  unconnected 
with  the  honours,  was  superadded,  and  followed  the  preced- 
ing prohibitory,  and  irritant  and  resolutive  clauses,  in  these 
Second  clause  words :  **  And  qulks  all  failzeing  be  decease,  or  be  not  ob- 
o  e6tiua  ion.  „  g^^^g  ^f  ^jj^  provisions,  restrictions  and  conditions  above 
"  written,  the  right  of  the  said  estate  shall  pertain  and  be- 
'^  long  to  the  eldest  dochter  of  the  said  umql  Hary  Lord 
*'  Kevy  without  division^  and  yr  aires  male^  she  always 
^^  mareing,  or  being  married  to  ane  gentleman  of  honourable 
'^  and  lawful  descent,  wha  sail  perform  the  conditions  abore 
"  and  under  written,  qulks  all  failzeing,  and  their  saids  aires 
''  male,  to  our  nearest  and  lawful  aires  male  qtsomever." 

It  was  alleged  further  by  the  appellants,  in  their  case, 
that  in  the  copy  of  the  deed  1648  which  has  been  prodoced, 
the  last  destination  ends  with  the  words,  **  our  nearest  and 
*'  lawful  heirs  male  whatsomever,"  according  to  which  the 
succession,  failing  the  other  heirs,  would  have  descended  to 
the  heirs  male  of  the  entailer.  But  in  the  investitures  fol- 
lowing the  deed  1648,  the  last  words  of  the  destination  are 
**  tmrs  whatsoever^''  not  heirs  male  whatsoever,  by  which 
the  estate,  failing  the  other  heirs,  became  descendable  to 
the  heirs  whatsoever  of  Earl  Robert.  From  this  circoni- 
stance  in  the  investitures,  it  is  probable  that  they  had  been 
made  up  agreeably  to  some  other  duplicate  of  the  same 
deed  1648,  different  from  that  which  has  been  adduced. 
But,  at  all  events,  the  succession  ought  to  be  regulated  by 
the  terms  of  the  investitures  which  were  made  up  by  Wil- 
liam, Earl  of  Roxburghe,  in  1650,  and  which  were  ratified  in 
Parliament,  and  renewed  in  the  same  terms,  and  to  the 
same  effect. 

John,  Earl  of  Rozburghe,  who  was  a  grandson  of  Earl 
William,  was  created  Duke  of  Rozburghe  by  a  patent  from 
Queen  Anne  in  1707,-  by  which  this  higher  dignity  was 
limited  to  the  heirs  of  his  former  titles.     He  died  in  1741, 
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being  succeeded  by  his  eldest  son,  the  second  Duke,  who       isio. 
died  in  1755,  and  was  sacceeded  by  his  eldest  son^  John, 


third  Duke.  mr,:&o. 


o. 


In  the  interval,  by  the  later  investitures  of  the  estate,  xrnbs^  &o. 
consisting  of  the  deeds  executed  in  1729,  1740,  and  1747, 
it  was  alleged  by  the  appellants  that  the  destination  in  the 
deed  1648  had  been  effectually  altered  in  such  a  manner 
that  the  heirs  of  the  last  clause  of  destination  were  totally 
deprived  of  their  character  of  heirs  tailzie,  if  they  ever  pos- 
sessed it.  And  by  these  investitures,  which  are  now  esta- 
blished by  prescription,  the  heirs  of  tailzie  are  the  heirs  cf 
the  first  destination  only;  whom  failing,  the  heirs  whatso- 
**  ever  of  Robert,  Duke  of  Roxburgbe^  which  all  failing,  the 
"  heirs  of  the  last  destination^  viz.  the  eldest  daughter  of 
"  Hary  Lord  Ker." 

Sir  William  Drummond,  the  second  Earl  of  Hozburghe, 
died  in  1675.  He  had  four  sons,  of  whom  Robert,  the 
eldest,  sacceeded  him  in  the  honours  and  estates  of  Rox* 
burghe,  and  John,  the  youngest,  acquired  the  honours  and 
estate  of  Bellenden.  The  second  and  third  sons  having 
died  without  issue,  the  family  divided  into  two  branches, 
the  elder  of  which  became  extinct  by  the  death  of  John, 
Duke  of  Roxburghe,  who  died  in  the  month  of  March  1804. 
He  was  succeeded  by  William  Ker,  Lord  Bellenden,  who 
was  then  the  only  remaining  heir  male  of  the  younger 
branch  of  the  family  descended  from  John,  the  youngest 
son  of  Earl  William,  and  the  only  remaining  heir  male  of 
the  body  of  Jean,  the  eldest  daughter  of  Hary  Lord  Ker. 
Thus  he  was  the  heir  of  investiture  in  two  different  charac- 
ters; heir  male  of  the  body  of  Earl  William,  and  heir  male 
of  the  body  of  the  eldest  daughter  of  Hary  Lord  Eer. 

At  the  time  of  Duke  William's  succession,  the  nearest 
relations  of  the  former  Duke  were  his  sisters.  Lady  Essex 
and  Lady  Mary  Ker,  the  heirs  of  line  of  the  elder  branch  of 
the  family.  After  these  ladies,  Duke  William  very  justly 
considered  that  the  appellant,  Mr.  Bellenden  Ker,  came 
next  in  order,  as  being  the  eldest  son  of  the  Honourable  Mrs. 
Gawler,  who  was  the  eldest  daughter  of  John,  the  third 
Lord  Bellenden,  and  the  eldest  heir  portioner  of  line  of  the 
jounger,  or  Bellenden  branch  of  the  family. 

Duke  William  succeeded  to  the  estates  and  honours  of 
Roxburghe,  when  far  advanced  in  life,  after  having  passed  a 
great  length  of  years  in  struggling  with  difficulties  and  mis- 
fottanes.    It  was  natural,  therefore,  for  him  to  provide  for 
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1810.      those  who  had  shared  with  him  those  calamities,  or  who  had 
■■    alleviated  his  distress. 


KER,  &c.        Mr.  Bollenden  Ker,  his  father,  and  his  brother,  were 

III1IE8  &c.    among  the  most  liberal  of  his  friends,  and  conceiviDg  that 

he  had  full  powers  to  execute  the  deeds  of  tailzie  and  of 

JuDe  18,1804.  trust  in  question,  ho  conveyed  his  estates,  by  the  deed  of 
tailzie  now  challenged,  failing  heirs  of  his  own  body,  to 
Lady  £ssex  and  Lady  Mary  Ker,  the  sisters  of  Duke  John, 
they  being  the  heirs  of  line  of  the  marriage  between  Sir 
William  Drummond  and  Lady  Jane  Eer,  by  the  elder 
branch  of  that  family ;  after  these  ladies  were  called,  the 
appellant  and  his  brother,  Mr.  Henry  Gawler,  and  the  hein 
of  their  bodies  in  succession,  they  representing  Mrs.  Gavler, 
the  eldest  heir  portioner  of  line  of  the  same  marriage,  bj 
the  junior  branch  of  the  family ;  and  after  them  were  called 
certain  other  substitutes  descended  from  John,  third  Lord 
Bellenden;  but  reserving  power  of  revocation,  liberty  to 
burden,  &c. 

By  the  trust  deed  the  Duke  conveyed  his  whole  estates  in 
trust  to  the  Marquis  of  Lome,  Sir  John  Smith  of  Sidling, 
William  Adam,  Esq.  of  Blair-Adam,  Henry  Gawler,  Esq.  of 
Lincoln's  Inn,  and  John  Seton  Earr,  Esq.  of  Eippielaw,  for 
the  purpose  of  paying  his  debts,  and  certain  legacies  and 
annuities,  after  which  the  trustees  are  directed  to  pay  over 
the  residue  of  the  rents,  &c.,  to  renounce  their  infeftmenta, 
and  to  convey  the  estate  to  the  heir  for  the  time  appointed 
by  him  in  the  deed  of  tailzie  above  mentioned.  The  Dake 
afterwards  executed  a  supplementary  trust  deed  applicable 
to  some  lands  that  had  been  omitted. 
Jan.  1805.  Afterwards,  in  January  1805,  the  Duke  revoked  the  aboT6 
deed  of  entail,  in  so  far  as  the  estate  stood  thereby  convej* 
ed  to  Lady  Essex  and  Lady  Mary  Eer,  and  disponed  to 
himself,  and  the  heirs  male  of  his  body,  whom  failing,  to  the 
appellant,  Mr.  Bellenden  Eer,  &c.    He  afterwards,  of  thii 

Jane  8, 1805.  date^  executed  a  new  deed  of  entail,  by  which,  on  the  nar- 
rative that  he  had  no  prospect  of  heirs  of  his  own  body,  and 
for  certain  other  good  causes,  he  directly  disponed,  under 
the  conditions  therein  contained,  the  said  estate,  **  heritably 
'*  and  irredeemably,  to  the  said  John  Bellenden  Eer,  and 
*'  the  heirs  male  and  female  of  his  body,  whom  failing,  to 
"  my  other  heirs  of  tailzie  hereinafter  written."  This  dis- 
position contained  all  the  usual  clauses  prohibitory,  irritant, 
and  resolutive,  for  transmitting  the  estate  to  a  series  of  hein 
as  a  tailzied  fee. 
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William,  Duke  of  Roxburghe,  died  on  22nd  October  1805,       l^*^- 
and  8a8ine  was  immediately  thereafter  obtained  on  the  last    ""^    T^ 
entail  and  trust  deed.     The  appellants  were  taking  other         ^. 
measures  for  carrying  the  Duke's  settlements,  when  they  innes,  &c. 
were  interrupted  in  their  proceedings  by  two  other  compe- 
titors, being  Sir  James  NorcliflFe  Innes  and  Brigadier-Gene- 
ral Walter  Eer  of  Littledean.     Both  their  claims  were 
founded  on  the  investitures  of  1648. 

In  these  circumstances,  they  brought  each  of  them  actions 
of  reduction  against  the  appellants. 

Sir  James  Norcliffe  Innes'  reduction  sought  to  set  aside 
the  deeds  executed  by  William,  Duke  of  Roxburghe,  on 
the  following,  among  other  grounds : — **  3.  They  are  all  on 
"  the  face  of  them  so  many  fraudulent  and  unlawful  con- 
"  triTances  and  devices  by  the  defenders,  to  defeat  the 
"  standing  entails  and  investitures  of  the  family  of  Rox- 
"  burghe,  and  to  break  down  and  dismember  the  said  estate ; 
"  and  obtained  from  a  person  having  no  power  to  grant 
"  Bucb  deeds,  the  said  William  Ker,  designed  Duke  of  Rox- 
"  burghe,  having  held  and  possessed  the  said  estate  as  an 
"  heir  of  entail,  therein  fettered  and  prohibited  from  grant- 
"  ing  such  deeds  by  the  said  entails,  and  the  tenor  of  his 
**  own  title  following  thereon,  to  the  prejudice  of  the  pur- 
"  saer,  the  heir  of  entail." 
General  Eer's  reduction  proceeded  on  the  same  grounds. 
The  other  grounds  insisted  on  were  deathbed,  facility, 
and  drcamvention,  and  the  want  of  delivery;  but  these 
were  little  relied  on.  And  the  only  ground  insisted  upon 
was,  that  the  late  Duke  had  no  power  to  grant  the  deeds  in 
question,  in  respect  that  he  held  the  estate  under  the  fetters 
of  a  strict  entail. 

In  consequence  of  these  actions,  the  appellants  had  a  ma- 
nifest  interest  to  prevent  the  establishment  of  any  title  in 
the  person,  either  of  Sir  James  If  orcUffe  Innes,  or  of  Gene- 
ral Eer,  as  heir  of  tailzie  and  provision  to  the  late  William, 
Duke  of  Roxburghe.  They  therefore  appeared  in  the  com« 
petition  of  brieves,  and  after  some  discussion,  their  title 
to  appear  in  that  competition  was  sustained ;  and  it  was  Feb.  17  and 
also  found  that  the  question  of  law,  which  occurred  in  the  ^®»  ^®^^- 
competition,  should,  in  the  first  place,  be  determined,  upon 
which  the  Court  ordered  memorials. 

The  action  of  reduction  having  come  into  Court,  the  ap- 
pellants, in  the  first  instance,  objected  to  the  title  of  both 
pnzsaers;  but  afterwards,  in  consequence  of  the  points  set- 
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^  tied  in  the  service,  they  agreed  to  produce  the  deeds  called 

^^^  ^^      for,  which  was  done  accordingly,  and  the  action  proceeded. 
«.  In  defence,   the    appellants   maintained  varioos  pleas. 

INKB8,  &c.  Generally,  they  stated,  that  the  rule  of  construction  in  the 
law  of  Scotland,  with  regard  to  all  deeds  of  entail,  was  strict, 
and  that  which  favoured  freedom  from  fetters.  That  the 
question  was,  Whether  the  late  Duke  of  Rozburghe,  who 
was  vested  in  the  fee  of  the  estate,  held  that  estate  subjeet 
to  particular  fetters  or  limitations,  preventing  him  from 
executing  the  deeds  in  favour  of  the  appellants  ?  They  sub- 
mitted, therefore,  that  according  to  all  the  authorities,  and 
to  an  uninterrupted  course  of  decisions,  from  the  first  ex- 
istence of  entails  to  the  present  time,  it  had  been  com- 
pletely settled  that,  in  every  such  question,  the  strictest 
construction  must  be  applied  to  the  clause  or  clauses  from 
which  the  limitations  are  sought  to  be  established  ;  that  no- 
thing but  the  most  express  words  can  have  the  effect  of  the 
prohibition ;  that  no  such  prohibition  can  be  created  by  infer- 
ence or  implication ;  and  that  general  words  not  directed 
against  specific  facts  or  deeds,  can  in  no  case  be  held  u 
effectual.  From  these  they  subsumed  that  it  was  impossible 
to  hold  that  the  late  Duke  held  the  estates  subject  to  fetters 
and  limitations  in  favour  of  the  other  claimants. 

In  particular,  they  farther  contended,  1.  That  neither  Sir 
James  Nordiffe  Innes  nor  General  Eer  was  at  all  called  to 
the  succession.  2.  That  supposing  one  or  other  of  the  pur- 
suers to  be  called  by  the  second  clause  of  destination  of  the 
entail,  on  which  they  both  founded,  the  entail  and  the  in- 
vestitures of  the  estate  were  so  framed,  that  the  prohibitoiy, 
irritant,  and  resolutive  clauses  therein  contained,  did  not 
apply  to,  nor  in  any  manner  protect,  the  hopes  of  succession  of 
that  class  of  heirs  to  which  the  pursuers  (respondents)  alleged 
themselves  to  belong.  It  is  plain,  that  according  to  the 
form  of  the  original  entail,  to  which  all  the  subsequent  in- 
vestitures referred,  the  destination  in  favour  of  the  eldest 
daughter  of  Hary|  Lord  Kor,  and  her  heirs  male,  was  only 
introduced  after  all  the  restrictive  clauses  had  been  pre- 
viously set  down,  applying  exclusively  to  the  heirs  of  tailzie 
'*  before  written;"  and  it  was  also  to  this  previous  class  of 
heirs  only  to  whom  the  prohibitions  and  irritancies  applied, 
and  the  dignity  of  peerage,  as  well  as  the  estate,  was  pro- 
vided, while  the  heirs  of  the  second,  or  hut  clause  of  desti- 
nation, were  only  called  to  the  estate  withatU  the  dignity. 
And  as,  on  the  one  hand,  there  was  nothing  to  be  found  in 
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the  deed  by  which  these  restrictive  clauses  were  expressly  1810. 
apph'ed  to,  or  made  to  operate  in  favour  of  the  heirs  of  the  ■ 
last  destination  ;  and,  on  the  other  hand,  by  the  settled  law  ^^^2  ^^' 
as  to  the  construction  of  entails,  the  existence,  or  the  parti-  innbs,  &c. 
calar  application  of  the  fetters  of  an  entail,  can  in  no  case 
be  deduced  by  implication,  or  without  express  words ;  and 
as,  at  all  events,  the  pursuers  were,  by  the  later  investitures, 
postponed  even  to  heirs  whatsoever  of  Duke  Robert,  by  which 
they  were  totally  excluded  from  the  character  of  heirs  of 
tailzie,  it  was  contended  that  the  late  William,  Duke  of 
Rozburghe,  was  the  last  heir  of  the  tailzied  destination, 
and  so  being  fettered  by  no  limitations  in  favour  of  any 
other  class  of  heirs,  he  held  his  estate  in  fee  simple,  and  so 
had  full  power  to  execute  the  deeds  brought  under  reduc- 
tioD.  3.  That,  in  point  of  reality,  there  was  no  clause  in  the 
entail  by  which  any  Of  the  heirs  of  taileie  were  effectually 
prohibited  from  altering  the  order  of  succession.  Although 
there  were  general  words  having  a  reference  to  other  spe- 
cial prohibitions,  prohibiting  any  other  thing  to  the  preju- 
dice of  the  tailzie  and  succession  ;  yet,  according  to  the 
roles  of  construction,  which  had  heretofore  been  uniformly 
applied  to  other  cases,  there  was  no  such  express  technical 
and  unambiguous  prohibition  against  that  particular  class  of 
deeds,  known  by  the  appellation  of  deeds  altering  the  order 
of  succession^  as  could  be  effectual  to  set  aside  the  deeds 
executed  by  the  late  Duke  of  Boxburghe* 

Upon  this  argument,  the  Court  of  Session,  of  this  date,  Jan.  18  and 
inroDounced  this  interlocutor : — *•  The  Lords  having  resumed  ^^'  ^^^' 
"  consideration  of  this  cause,  and  advised  the  memorials  of 
"  the  parties,  finds,  That  the  estates  of  Roxbnrghe  were 
"  held  bj  the  late  Duke  William  under  an  entail,  which 
*'  contains  an  effectual  prohibition  against  altering  the  order 
"  of  succession.  And  find,  That  the  persons  called  to  the 
"  succession,  under  the  branch  of  the  destination,  begin- 
"  ning  with  the  eldest  daughter  of  Hary  Lord  Ker,  are  heirs 
*'  of  tailzie  under  the  said  entail ;  reserving  to  the  defend* 
"  era  all  objections  to  the  pursuers'  title,  as  accords."  * 


*  Opinions  of  the  Judges. 

Lord  President  Cahpbbll  said, — '*  The  question  is,  Whether  the 
hte  Duke  held  his  estate  under  an  entail,  or  in  fee  simple  ?  He  made 
up  his  titles  as  heir  of  tailzie  under  Earl  Robert's  entail,  as  contained  in 
the  investitures.    Did  it  then  become  unlimited  by  the  circumstance 

▼ou  v.  2  b 
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1810.  ^Q  interlocutor  in  similar  terms,  was  pronounced  in  the 

j^^^  ^^      reduction  at  the  instance  of  Brigadier-Greneral  Ker  and  his 

V.     '     commissioner. 
INNB8,  &c.       On  reclaiming  petition,  presented  by  the  appellants,  the 
June  23,1807.  Gourt  adhered. 


of  his  haying  no  male  issue,  and  by  his  collateial  heirs  male  in  the 
first  branch  of  the  destination  having  failed  ? 

*'  Tins  is  not  a  question  with  creditors,  nor  with  purchasers,  bat  a 
question  intra  familiam^  having  nothing  to  do  with  the  regolatioiis 
of  the  act  1685. 

"  It  is  admitted  on  all  hands,  that  there  was  another  branch  or 
series  of  heirs  called.  This  is  said,  in  the  argament  for  Mr.  Bellen- 
den  Ker,  to  be  a  devolving  clause,  but  it  is  truly  a  continuation  of  the 
substitution,  or  rather  it  is  a  substitution  of  return  to  the  right  hein 
of  the  family,  failing  the  stranger  heirs  to  the  succesnon,  who  are 
preferred  by  the  first  part  of  the  destination.  The  Drummonds  or 
Flemings  were  neither  heirs  of  line  nor  heirs  male,  nor  heirs  of  in- 
vestiture. The  succession  might  have  gone  through  them,  and  the 
heirs  male  of  their  bodies,  by  their  wives.  At  any  rate,  the  lineal 
succession  was  cut  off  so  fiur  as  that  destination  went,  and  the  male 
succession  also  excluded. 

^*  The  effect  of  clauses  of  return  are  not  sufficiently  attended  to  in 
the  argument.    Vide  the  case  of  the  Duke  of  Hamilton  v.  Doo^as, 

Ante  vol.        9th  December  1762.     (House  of  Lords,  8th  March  1777,  Apiil 

ii.  p.  449.       1778,  and  27Ui  March  1779.) 

^^  The  old  investitures,  prior  to  Earl  Robert's  deeds,  stood  in  f^ 
vour  of  heirg  male^  who  were  also  heirs  in  the  patent  of  honour.    His 

Vide  previous  charter  1646,  under  the  sign  manual,  devises  both  estate  and  ho- 

Appeal.  nours  to  heirs  male  of  his  body,  whom  Sediing,  his  heirs  and  assig* 

nees  whatsoever,  to  he  named  and  designed  by  him  by  any  deed  or 
declaration  made  by  him  at  any  period  of  his  life,  with  and  undtf 
the  provisions  and  restrictions  to  be  therein  contained.  Had  he 
died  without  any  further  nomination,  it  might  have  been  a  question 
of  some  difficulty,  whether  these  words  were  sufficient  to  do  amj 
the  old  line  of  succession  to  heirs  male  in  general,  and  to  introduce 
his  legal  and  lineal  heirs,  or  whether  hceredibug  quibuscunque,  &e. 
were  of  pliable  signification,  and  to  be  held  as  referring  to  the  infas- 
titures.  But  one  or  other  of  these  constructions  certainly  must  hare 
been  put  on  that  investiture.  When,  therefore,  by  the  nomination 
1648,  he  preferred  the  families  of  Drummond  and  Fleming  to  take 
the  succession,  qualified  and  limited  in  a  certain  manner,  and  then 
eventually  brought  in  his  granddaughters  and  their  heirs  male,  aad 
his  own  heirs  male,  he  did  no  more  than  was  perfectly  natural  and 
just,  by  restoring  the  succession  to  his  own  heirs ;  or,  in  other  woids, 
to  make  a  substitution  of  return  in  their  favour. 

^'  It  is  a  strange  perversion  of  argument  to  say,  that  the  daogh- 
ters  and  their  issue  were  strangers,  or  that  the  heirs  male  of  the 
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lo  Ihe  competition  of  brieves,  the  Coart,  of  this  date,       1810. 
pronounced  the  two  interlocutors  quoted  in  the  previous 
appeal. 

Against  all  these  interlocutors  the  present  appeal  was    innss,  &c. 
brought  to  the  House  of  Lords.  March  6  and 

^ 10,  1807,  and 

■  ~~  July  7  and  8, 

family  were  such,  and  that  the  Drummonds  and  Flemings  were  the  ^^^' * 
natural  heirs  of  the  family.  The  reverse  was  the  case  ;  and  a  more 
proper  dause  of  return  never  was  inserted  in  any  settlement  than 
this,  whether  with  or  without  special  limitations  is  of  no  importance 
to  the  argument,  for  it  is  a  clear  and  fixed  rule  of  law,  that  clauses 
of  retain  cannot  be  gratuitously  defeated. 

"  It  appears  to  me,  however,  that  the  secondary  destination  is 
guarded  by  special  clauses  of  limitation,  as  well  as  the  first,  very 
awkwardly  indeed  brought  in,  being  chiefly  by  reference  to  preced- 
ing clauses,  though  partly  also  by  express  provisos  in  the  clauses 
wluch  follow. 

^The  destination  to  the  *  eldest  daughter'  of  Lord  Hary  Ker, 
without  division,  and  their  heirs  male,  is  limited  and  qualified  by  the 
words, '  who  shall  perform  the  conditions  above  and  under  written ;' 
for  the  intermediate  words,  she  always  marrying,  &c.,  are  clearly 
parenthesis.'  The  estate  was  not  to  be  in  the  husband,  but  in  the 
lady  herself,  who  alone  could  perform  the  conditions  of  the  entail. 
The  utmost  that  the  husband  could  do  would  be  to  take  the  name  of 
Ker ;  but  every  thing  else  must  have  been  done  by  the  wife.  Not 
only  she,  but  her  heirs  male,  were  expressly  tied  down,  as  heirs  of 
tailzie  to  perform  the  conditions  of  the  entail. 

*'  This  also  appears  from  the  succeeding  clauses.    The  words, 

*  Qnhilk  persons  successively  designed  be  us  in  manner  foresaid 
'  under  the  provisions,  restrictions,  &c.,  we  by  thir  presents  nomi- 

*  nate  and  appoint  to  succeed  us  as  heirs  of  tailaie  in  our  hail  lands, 

*  baronies,  earldom,  and  others,  above  vnitten,  contained  in  the  said 

*  procuratories,'  &c.  This  includes  the  whole  persons  before  named, 
whether  in  the  first  destination,  or  in  the  second  without  destination, 
and  comprehends  not  only  all  the  conditions,  but  also  all  the  subjects 
contained  in  the  former  procuratories,  &c.  t.  e.  titles  of  honour  as  well 
as  estate,  the  reference  being  extensive  and  general,  without  any 
exception  whatever, 

'*  Neither  is  it  of  any  consequence  to  say,  that  the  writer  in  Edin*^ 
bmgh  having  left  so  small  a  share  for  die  second  destination,  did 
not  probably  mean  that  it  should  be  so  ample.  We  must  neces* 
aaiily  take  the  deed  as  it  is,  without  indulging  such  idle  conjectures. 
There  was  at  least  more  space  than  could  be  required  for  the  com- 
mon termination  of  heirs  and  assignees  whatsoever. 

"  All  the  after  deeds  and  settlements  are  in  substance  and  efiect 
jaat  a  repetition  of  the  original  entail  1648.    The  framer  of  the 
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isio.  Pleaded  for  the  Appellants. — The  appellaDts  here  pleaded 

"  in  substance  the  same  arguments  as  above  set  forth,  1.  That 

KEB,  &c.  neither  Sir  James  Norcliffe  Innes  nor  Brigadier-Genenl 

iNNhs,  &c.  Eer  is  called  as  an  heir  by  the  tailzie  or  inTestitores  1648  of 


deed  1648  would  have  done  much  better  to  hare  foUowed  the  ar- 
rangement in  the  former  nomination  1644«  He  did  not  mean  to 
depart  from  the  substance  of  the  first  deed,  which  had  been  diawn 
in  the  country,  but,  considering  himself  to  be  a  more  skilful  con- 
veyancer  than  Mr.  Don,  he  chose  to  follow  an  arrangement  of  hit 
own,  and  the  blanks  being  left  to  be  filled  up  in  the  country  bj  Mr. 
Don,  they  contrived  between  them  to  put  it  into  a  most  absurd  and 
blundering  form,  and  this  seems  to  have  puzzled  all  the  after  eoa- 
Teyancers  employed  by  the  family.  They  seem  to  haTe  thought  it 
best,  in  framing  the  after  title  deeds,  to  recite  the  different  clauses 
of  the  original  entail  precisely  as  they  stood,  and  so  to  renew  and 
confirm  it  without  any  variation,  as  indeed  none  of  the  suceeeding 
heirs  had  it  within  their  power  to  alter  the  entail  in  the  smallest 
particular  without  incurring  an  irritancy. 

"  None  of  these  heirs,  prior  to  the  last  Duke,  had  any  pretensions 
to  be  the  last  heir  in  the  first  special  destination.  None  of  them 
therefore  could  safely  have  done  what  the  last  Duke  attempted.   See 

Ante  vol.  iv.   the  case  of  Menzies  of  Culdares. 

^'  ^  **  Yet  it  is  argued,  that  the  very  first  succeeding  heir  made  a  verj 

important  alteration,  by  introducing  his  own  heirs  and  assignees 
whatsover,  i.  e.  his  heirs  of  line,  immediately  after  the  first  series  of 
substitutes,  and  before  the  second.  But  this  is  evidently  a  mistske 
in  point  of  fact  Heirs  and  assignees  whatsoever  are  only  intro- 
duced upon  failure  of  all  the  heirs  of  tailzie,  whether  first  or  last* 
contained  in  Earl  Robert's  entail.  The  contrary  ailment  is  founded 
on  mere  criticism,  arising  from  the  absurd  arrangement  of  these 
deeds,  but  contrary  to  the  real  sense  of  them.  An  irritancy  would 
instantly  have  taken  place  had  so  material  a  change  been  intended. 
'*  The  observations  too,  respecting  the  titles  of  dignity,  which  is 
supposed  to  be  now  at  an  end,  by  the  failure  of  the  first  branch  of 
the  substitution,  are  much  too  critical,  though,  at  the  same  time,  it 
is  not  hujug  loci  to  inquire  how  or  to  whom  the  titles  of  dignity  now 
go,  or  whether  they  have  become  extinct  altogether  ?  The  last  is  s 
most  improbable  supposition,  as  the  titles  formerly  conceived  to 
heirs  male  were  resigned^  not  for  the  purpose  of  earlier  extinction, 
but  for  the  purpose  of  prolongation,  by  first  carrying  them  to  certain 
series  of  adopted  heirs,  though  less  connected  with  the  fiunilj,  and 
then  bringing  them  back  to  heirs  more  naturally  connected,  both  in 
female  and  male  lines. 

**  As  to  the  argument  upon  the  clauses  against  alienatioB,  &c.  in 
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tbe  estate  of  Roxbnrghe.     2.  That  the  prohibitory,  irritant,  ]  sio 

and  resolative  clauses  in  the  tailzie  did  not  operate  in  favour     

of  that  class  of  persons  who  are  mentioned  in  the  clause  of  ****»  **• 

destination,  on  which  the  respondents  founded  their  titles,  innrs,*  &c. 


the  first  place,  the  clause  of  return  alone  would  be  sufficient  to  bar 
giatuitous  alienation, 

^  2.  The  general  words,  prohibiting  tbe  heirs  from  doing  any 
tbing  in  hurt  or  prejudice  of  the  tailzie  and  succession,  are  likewise 
perfectly  sufficient,  upon  tbe  grounds  fully  stated  in  the  memorial 
for  tbe  pursuers.  Tbe  case  of  Argaty  was  of  a  particular  nature,  not  Stewart  v. 
a  permanent  entail,  but  a  temporary  interdiction.  See  Lord  J^^""®' 
Stratbmore  v.  Duke  of  Douglas;  K[ames'  Decisions,  Feb.  2,  1729,  j^^r,  {5535. 
p.  277 ;  Ure  V.  E.  of  Crawford,  July  17,  1756,  (Mor.  4315)  ;  Don 
V.  Don,  Feb.  5,  1713,  (Mor.  15591.)  Bights  of  succession  may 
be  qualified,  and  will  have  effect  without  resolutive  and  irritant 
dauses.  Vide  Gibson  v.  Reid,  Nov.  24.  1796,  (Mor.  158f9.) 
The  act  1685  was  made  for  creditors  and  purchasers  alone.  The 
rights  of  succession,  and  questions  among  heirs  and  gratuitous 
donees,  are  left  to  common  law.  Prohibitions  to  alter  may  eren 
be  implied  from  the  nature  of  the  deed— clauses  of  return-— settle- 
ments  in  contracts  of  marriage,  and  mutual  settlements.  The 
ndes  of  construction  in'  England  ought  to  be  attended  to-— See 
Blacbtone,  p.  376,  &c.  500:  Fonblanque,  p.  442;  Lord  Mans- 
fiekTs  decision  in  the  case  of  Duntreath  goes  inadyertently  too 
&r  in  applyinf^  to  a  question  among  heirty  a  principle  which  only 
applies  to  questions  with  third  parties.  General  and  indirect  prohi- 
bitions are  sufficient  against  heirs.  '  Suppose  the  last  word  alone  had 
been  there,  it  would  not  have  been  sufficient  against  selling  or  con- 
tracting debt,  but  sufficient  against  altering  the  order  of  succession. 
If  a  power  to  alter  is  allowed,  there  are  no  creditors  to  enforce  even 
tbe  direct  clauses  agunst  selling." 

Lord  JusrncB  Clerk  (Hope). — ^  There  is  no  doubt  that  one  or 
other  of  the  pursuers  is  heir  of  tailzie,  f .  e.  they  fall  under  the  desti- 
nation under  these  titles.  But  tbe  next  question  is.  Whether  the 
bmiing  clauses  are  effectual  and  to  be  held  valid  in  a  question  among 
AeiVf  ?  I  admit  the  principle  in  the  case  of  Duntreath;  but  we  ought 
not  to  oyerstretch  it.  The  yery  making  of  an  entail  implies  un- 
limited power  and  unfettered  will  in  the  maker,  and  therefore  he 
n>ay  annex  what  conditions  he  pleases,  which  h^rs  cannot  find 
&nlt  with.  It  was  therefore  natural,  in  this  case,  to  return  the  estate 
to  bis  beixB  of  inyestiture.  The  succession  might  have  come  very 
"oon  to  Lady  Jane,  by  the  Drummonds  and  Flemings  refusing  to 
iDany  the  ^daughters  of  Lord  Ker.  In  short,  the  late  Duke  was 
Ihaited  m  his  enjoyment  of  the  estate,  and  therefore  could  not  make 
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1810.       and  did  not  {Hrohibit  deeds  to  their  prejudice.    That  Uie 

prohibitory,  irritant,  and  resolutire  clauses  had  referenee 

KBs,  &c.  alone  to  the  heirs  or  substitntes  called  by  the  first  clause  of 
INNB8,  &c.  destination,  and  did  not  include  or  comprehend  those  sub- 
stitutes called  by  the  second  clause  of  destination.  And, 
3.  That  there  was  no  clause  in  the  tailzie  prohibiting  the  bein 
of  tailzie  from  altering  the  order  of  succession.  This  is  the 
natural  order  of  the  propositions  on  which  the  appellants 
endeavoured  to  establish,  1.  That  the  respondents  had  do 
title  to  pursue ;  and,  2.  That  their  actions  of  reduction  weto 
ill  founded  on  the  merits*    And,  further,  if  they  prevailed  io 


the  entail,  because  of  the  conditions  under  which  he  himself  hdd  tbe 


Lord  Graio^— ^<  I  am  of  the  same  opinion." 
Lord  Armadale. — '^  I  doubt  if  the  case  of  Gassillis  applies  to  this 
ease ;  but  the  clauses  of  limitation  apply  equally  to  the  whole  desti- 
nation^ first  and  last.  But  my  doubt  is  on  the  last  point,  namelj, 
that  there  is  no  sufficient  prohibition  against  altering  the  oider  of 
succession,  while  strict  words  are  necessaiy  in  order  to  secure  diif 
efiect. 

Lord  Hbrmand. — ^^  I  am  dear  that  the  late  duke  was  bonnd  bj 
the  limiting  clauses  in  Earl  Robert's  entail ;  and,  as  to  the  last 
point,  there  are  three  distinct  prohibitions,  the  first  being  diieded 
against  doing  any  thing  to  defeat  the  entail,  that  is,  to  alta:  the  sae- 
cession." 
Lord  Woodhousblbb. — '^  I  am  of  the  same  opinion." 
Lord  Mbadowbai9K» — ^^  I  was  of  opinion,  at  first,  that  the  words 
'  hurt  and  prejudice/  in  the  prohibitory  clause  were  feeble,  andliker 
those  in*  the  rigmaroUe  of  an  adjunct,  than  of  a  fundamental  sepa* 
rate  clause ;  but  I  find  my  doubts   removed  by  Mr.  ThcNnsos's 
bringing  forward  the  language  of  the  act  1685,  where,  taking  a  fair 
comparison  between  the  words  of  the  act  and  the  words  in  the  two 
prohibitory  clauses  in  the  entail,  it  is  impossible  to  sustain  the  one  as 
efiectual  and  the  other  inefiectual ;  *  nor  do  any  other  deed  wherebj 
'  the  succession  may  be  frustrated  or  interrupted;'  *nor  yet  do  snj 
'  other  thing  whereby  the  afi)re8aid  tailzie  and  succession  may  be 
'  hurt  and  prejudiced.'    I  think  the  last  branch  of  the  prohibitoiy 
clause  sufficiently  explicit  in  order  to  protect  against  the  alterstioD 
of  the  order  of  succession." 
Lord  Cullkn. — **  I  think  the  words  not  sufficiently  a^lidt" 
Lord  Newton. — *^  I  am  of  the  same  opinion  with  the  President 
and  Lord  Meadowbank  as  to  both  points." 

Lord  Bannatynb. — "  I  agree  as  to  the  first  point,  but  doubt  as 
to  the  second.     The  words  are  too  general.'* 
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any  one  of  these  propositions,  they  conteDded  that  a  reversal       isio. 
of  the  interlocutors  appealed  from  most  follow.  -.....-» 

Pleaded  for  the  RespondenU.-^ThQ  persons  called  to  the    "»»  ^^' 
SQCcession,  <^  as  the  eldest  daughter  of  Hary,  Lord  Eer,   ihnbs,  &c. 
"  without  division^  and  their  heirs  male/'  by  the  deed  of 
nomination  in  1648,  and  all  the  subsequent  investitures  till 
1804,  are  heirs  of  tailzie,  and  protected  by  the  conditions 
and  limitations  contained  in  these  deeds. 

The  form  of  expression,  by  which  the  heirs  under  this 
second  branch  of  the  destination  were  called,  is  the  same 
which  is  most  commonly  used  in  a  clause  of  devolution, 
properly  so  called,  t.  6.  where  the  entailed  succession  in  a 
certain  event,  is  to  be  transferred  from  one  branch  of  the 
heirs,  or  substitutes  of  entail,  to  another.     A  similar  phrase 
is  also  used,  where,  in  express  words,  it  is  provided,  that  on  - 
the  failure  of  the  heirs  of  entail,  or  in  any  other  circumstances, 
the  estate  is  to  return  to  the  proper  heirs  of  the  entailer. 
It  is  the  very  same  which  had  been  used  to  indicate  the 
right  of  those  who  unquestionably  are,  and  have  been  ad- 
mitted to  be  heirs,  viz.  the  persons  to  whom  the  right  of 
SQCcession  was  to  fall,  in  consequence  of  a  forfeiture  by  any 
of  the  prior  heirs.    And  a  similar  expression  is  employed  in 
the  later  investitures  for  the  same  purpose.     And  by  the 
introductory  clause  or  preamble  of  the  deed  in  1648,  as  well 
as  by  the  clause  which  almost  immediately  follows  the  words 
of  die  second  destination,  they  are  expressly  stated  to  be 
heirs  of  tailzie.    It  has  not  been,  and  cannot  be  said,  that 
they  are  not  protected  in  the  same  manner  as  the  other 
sabstitutes  against  the  payment  of  debts  contracted  by  the 
preceding  heirs  of  entail ;  that  they  were  not,  like  them, 
obliged  to  pay  the  entailer's  debts  and  legacies ;  the  assign- 
ment of  personal  estate  too,  and  also  of  the  vnritings,  was 
equally  available  to  them ;  and  also,  the  appointment  of 
tutors  and  curators,  as  to  any  of  them  who  might  be  in  mi- 
nority, when  the  succession  opened  to  them;  and  it  would 
be  perfectly  absurd  to  maintain,  or  to  suppose  for  a  mo- 
ment, that  they  were  not  entitled  to  succeed  to  the  lands 
afterwards  acquired  by  the  first  Earl  of  Roxburghe,  or 
which  had  not  been  particularly  mentioned  in  the  titles 
Bpeeially  recited  in  the  introduction  of  the  entail,  although 
in  all  and  each  of  these  instances,  they  could  be  protected 
and  liable,  and  institute  their  claims,  in  the  characters  of 
heirs  of  tailzie  only.    Whether  they  were  to  succeed  to  the 
landed  property  only,  or  also  to  the  dignities,  they  must 
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1810.  take  as  heirs  of  tailzie,  and  under  a  special  destination, 
— — ■  whereby  they  are  preferred  to  the  proper  heirs  and  repre- 
KKR,  &c.  gentatives  of  the  prior  heirs  of  entaiL 
iM ME8,  &c.  But  the  persons  called  under  the  second  destination  are 
^  heirs  in  the  dignity,  as  well  as  in  the  landed  property.  The 
words,  "  the  mid  estate,"  as  they  are  used  in  the  deed  in 
1648,  comprehend  the  whole  right  of  succession  as  it  stood 
in  the  entailer,  all  the  different  subjects  of  which  it  was 
oouiposedi  and,  amongst  the  rest,  the  title  of  Earl,  and  all 
privileges,  pre-eminences,  and  immunities  thereto  belonging, 
having  been  contained  in  the  same  royal  grant,  and  made 
descendible  to  the  same  series  of  heirs,  after  having  been  re- 
signed for  that  very  purpose.  It  is  impossible  to  doubt  the 
intention  of  the  entailer ;  and  the .  terms  used  do  clearly 
convey  that  meaning.  The  words,  **  estate  and  living,"  bad 
been  employed  to  signify  both  the  landed  property  and  the 
dignities;  but  these  words  were  clearly  used  as  meaning 
the  same  thing.  Indeed,  if  any  distinction  were  to  be  ad- 
mitted, *' estate ''  would  be  held  more  properly  to  mean  the 
dignities  than  the  lands,  which  would  be  denoted  by  the 
word  "  living,"  in  ordinary  acceptation,  and  held  to  import 
the  maintenance  or  fortune  on  which  one  lives ;  whereas, 
*^  estate,"  at  the  date  of  the  entail  in  1648,  as  well  as  at  the 
present  time,  is  employed  to  signify  the  whole  fortune  or 
circumstances  of  an  individual,  including  his  rank  and  condi- 
tion in  life,  as  well  as  the  property  of  which  he  may  be  pos- 
sessed; but,  as  the  words  here  were  used,  no  distinction 
was  meant  between  the  one  and  the  other.  One  clanae 
alone,  viz.  that  which  provides  for  the  forfeiture  of  theheifs, 
and  the  devolution  of  the  right  of  succession  to  those 
afterwards  called,  taken  in  connection  with  the  words  of 
the  second  substitution,  appears  to  put  this  beyond  all 
doubt.  The  party  contravening  is  to  *'  forfeit  the  earl- 
'*  dom,  title,  dignity,  lands,  lordship,  baronies,  estate,  and 
*'  living  above  specified,"  &c.,  and  "  the  samen"  is  to  ap- 
pertain and  belong  to  the  next  person  or  heir  of  tailzie  ap- 
pointed to  succeed ;  and  the  contravening  heir  is  to  denude 
**  of  the  said  estate  and  living,"  &c.  Here  there  is  to  be  a 
forfeiture  of  the  dignity  as  well  as  the  lands.  These  toge- 
ther, under  the  general  description  of  the  *'  estate  and  liv- 
ing," are  to  go  to  the  next  person  or  heir  succeeding.  And 
now,  by  the  second  substitution,  it  is  provided  that  the  person 
so  called  shall  succeed  not  only,  by  decease  of  the  prior  hein 
and  substitutes,  but  also  *'  in  case  of  their  failing  to  observe 
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"the  conditions/'  &c.     Is  it  not  then  perfectly  clear  that        1810 
the  word  "  estate,"  employed  in  the  second  substitution, 
was  meant  to  give  all  that  was  conveyed  in  the  first  substi- 
tution by  the  words  **  earldom,  title,  dignity,"  &c.,  or  by    inhbs,  &c. 
*'  estate  and  living  ?"    Without  this  the  two  clauses  would 
be  at  complete  variance  with  each  other. 

The  meaning  of  the  entailer  that  the  heirs  called  by  him 
were  to  take  his  honours  and  landed  estates,  as  one  undivid- 
ed succession,  is  farther  demonstrated  by  the  clause  in  the 
deed  1648,  settling  his  acquirenda  in  the  same  way  with  his 
acqidsitOy  in  these  words :  *^  And,  moreover,  It  is  hereby  ex- 
"  pressly  declarit,  that  the  airis  of  tailzie  respective  havand 
'*  right  and  succeeding  to  the  said  estate  living  and  dignity, 
"  sail  na  ways  be  halden  ta  pay  onie  debtis  or  perform  onie 
"  deidis  contractit  or  otherwise  done  be  the  person  or  air 
"  of  tailzie  qrunto  he  sail  happen  to  succeed  ather  be  service 
"  and  retour  or  be  the  failzies  above  written,  excepting  al- 
*'ways  sick  debts  as  are  or  sail  be  auchtand  be  us  the 
"  time  of  our  decease,  qrunto  our  saids  airis  sail  always  be 
"  obleist   Qubilkis  personnes  successive  designit  be  us  in 
'*  manner  foresaid,  and  under  the  provisions  restrictions  and 
"  conditions  above  written  and  na  otherwise  we  be  thir  puts 
**  design  nominate  and  appoint  to  succeed  to  us  as  airis  of 
"  tailzie  in  our  haill  lands,  baronies,  erledome,  and  others 
"  above  written  containit  in  the  said  prories  and  infeftments, 
**  and  in  all  others  lands  and  heritages  pertaining  to   us 
"  (failing  of  heirs  male  lawfully  gottin  or  to  be  gottin  of  our 
'*  awin  body  as  said  is)  and  sail  be  servit  retourit  enterit  and 
*'  infeft  thereintil  as  airis  to  us." 

Upon  this  part  of  the  cause  the  appellants  maintained  a 
singular  species  of  argument ;  though  they  fully  admitted 
that  the  landed  estates  were  destined  to  the  heirs  called  in 
the  second  branch  of  the  destination,  they  urged  that  the 
dignities  were  not  also  contained  in  it.  In  illustration  of 
their  argument  upon  this,  they  stated,  that  the  respondents 
had  understood,  or  had  misstated  what  was  contained  in  the 
charter  1646,  as  to  the  erection  of  the  earldom  of  Rox- 
bo^he ;  that  the  lands  alone,  and  not  the  title  with  the 
lands,  were  erected  into  this  earldom;  and,  coupling  this 
with  the  deed  of  nomination,  they  inferred  that  Earl  Robert 
contemplated  two  successions,  one  of  his  title  and  dignity, 
together  with  his  lands,  to  go  to  certain  favoured  heirs,  for- 
tified with  proper  clauses  of  strict  entail :  and,  beyond  that, 
a  mere  destination  of  his  landed  estates  to  those  called  by 
the  second  branch  of  the  destination. 
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1810.  Bat  the  argument  of  fche  appellants  npon  this  admits  of  a 

7 —    very  conclusive  answer.    This  is  a  question  of  constractioii 

"*«.  ^*  upon  the  meaning  and  intention  of  the  entailer ;  there  is  en- 
IVMS8,  &C.  dence  amounting  to  demonstration  that  the  Earl  himself  im* 
derstood  that  the  charter  of  1646  had  erected  both  the 
honours  and  landed  estates  into  one  earldom.  In  his  redtil 
of  this  charter,  in  his  tailzie  1648,  he  expressly  states  Us 
conception  of  it  to  be,  that  the  lands  as  well  as  the  title  and 
dignity  were  erected  **  in  an  hail  and  free  erledoni"  It  is 
obyious  from  this,  that  he  could  hare  no  idea  of  this  suppos- 
ed division  of  the  honours  and  estates,  or  of  adapting  his 
nomination  to  such  a  divided  succession^  more  especially  as 
his  natural  heirs  were  called  by  both  branches  of  the  desti- 
nation. The  appellants  have  no  right,  however,  to  argue 
this  matter  further,  than  as  to  the  intention  of  the  entailer. 

In  the  same  manner,  the  acts  of  Parliament  of  the  10th  of 
June  1648,  and  20th  May  1667,  ratifying  the  charter  1646 
and  nomination  1648,  recite,  that  by  this  charter  both  the  land- 
ed estates  and  the  honours  had  been  by  it  created  "  in  ane 
**  haill  and  free  erledom,  caUed  the  erledom  of  Bozbnrghe." 

It  may  be  further  noticed  on  this  point,  that  the  royal 
charters  of  1663  and  1687,  containing  new  grants  of  both 
the  honours  and  landed  estates,  are  perfectly  exclusive  of  the 
idea  of  a  divided  succession  as  set  up  by  the  appellants. 

2.  If  the  persons  by  the  second  destination  were  heirs  of 
entail,  it  could  be  of  no  importance  whether  they  had  been* 
in  their  turn,  subjected  to  limitations  or  not.  It  was  decid- 
ed by  the  case  of  Cassillis,  that  unless  where  the  entail  ends 
by  letting  in  heirs  or  assignees,  or  heirs  whatsoever,  the 
prior  heirs  or  substitutes  of  entail  must  continue  bound. 
But  there  can  be  no  question  that,  by  the  deed  1648,  as  well 
as  by  the  subsequent  investitures,  some  of  the  heirs  of  the 
second  destination,  and  who  are  not  the  heirs  or  assignees, 
or  heirs  whatsoever  of  the  prior  heirs,  are  also  subject  to 
limitations,  although  at  one  period  or  other,  after  it  has 
reached  them,  the  succession  will  become  unlimited.  It  may 
be  admitted  that  the  eldest  daughter  was  under  limitations 
in  favour  of  the  heirs  male  immediately  substituted  to  her; 
and,  in  the  same  manner,  those  heirs  may  stand  limited  to 
one  another.  And  various  arguments  have  been  used  for 
the  other  respondent  General  Ker,  which  it  is  not  necessary 
now  to  enter  upon,  to  show  that  the  heirs  male  whatsoefer 
of  the  entailer,  who  are  called  in  the  first  place,  are  also  in 
their  turn  protected  by  the  fetters  of  the  entaiL 
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Bat,  be  that  as  it  may,  it  is  clear  beyond  all  doubt  that       isio. 

the  heirs  of  the  first  substitution  were,  and  that  the  late    

Duke  of  Rozburghe  stood,  limited  in  favour  of  those  of  the     "^  ^^* 
second.  innbs,  &c. 

It  has  been  determined  that  an  entail  restraining  the  power  Laurie  v. 
of  alienation,  might  be  extended,  by  reference  to  a^^^'^®'j^^^^^17A4 
deed  of  entail,  so  as  to  prevent  a  sale.     It  had  been  also  Mor.p.l5612.' 
determined  at  a  more  early  period,  that  when  a  person  had 
made  an  entail  of  his  estate,  with  prohibitory,  irritant,  and 
resolutive  clauses,  among  others,  directed  against  changing 
the  order  of  succession,  and  having  thereafter  purchased 
another  estate,  which  he  took  to  himself  in  liferent,  and  his 
second  son,  and  the  heirs  male  of  his  body,  in  fee,  &c.,  Sir  Alexander 
which  failing,  to  the  heirs  contained  in  his  former  entail,  p^^'^  y^^^^ 
"  and  under  the  prohibitions  and  limitations  contained  in  Mor.p!l5591. 
"  the  said  former  entail,"  the  second  son,  and  his  heirs  male, 
could  not  gratuitously  alter  the  order  of  succession,  the  re- 
straining clauses  in  the  first  entail  taking  place  in  the  second, 
in  virtue  of  the  general  reference.    But  that  there  could  be 
an  effectual  reference  from  one  part  of  a  deed  to  another, 
whether  it  related  to  the  order  of  succession,  or  sales,  or 
debts,  or  the  irritant  or  resolutive  clauses,  wasVever  before 
disputed.    Snch  a  power,  indeed,  is  expressly  recognized  by 
the  enactment  1685,  which  authorizes  entails  in  any  manner 
or  farm  expressive  of  the  entailer's  intention,  if  it  be  follow- 
ed in  the  way  pointed  out  by  the  statute,  so  as  to  be  effect- 
ual against  purchasers  and  creditors,  as  well  as  against  the 
heirs  of  entail. 

But,  in  the  entails  in  question,  it  is  surprising  how  such 
a  question  could  have  been  made.  It  could  not  have  been 
maintained  for  a  moment,  without  keeping  out  of  view  the 
words  which  have  been  used,  and  which,  in  various  ways, 
and  most  expressly,  limit  the  heirs  under  the  first  substitu- 
tion in  favour  of  those  of  the  second,  as  well  as  to  one  ano- 
ther. (1st,)  It  is  declared,  in  the  outset  of  the  deed  1648, 
that  the  heirs  of  tailzie  were  to  be  called  under  the  provi- 
sions, restrictions,  and  conditions  after  specified,  which 
would  have  been  alone  sufficient  to  limit  the  heirs  after- 
wards called,  in  so  far  as  they  were  not  specially  exempted. 
(2d,)  The  prohibitory  clause  is  not,  as  the  appellants  have 
imagined^  or  have  chosen  to  assert,  confined  to  the  heirs 
called  by  the  first  substitution,  and  particularly  designed 
before,  but  reaches  the  other  **  heirs  of  tailzie  above  written^' 
by  which  could  only  be  meant  the  whole  heirs  of  tailzie, 
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1810.       whom  the  entailer  had  previously  declared  bis  purpose  to 
call  to  his  BUCceBsioD,  although  they  were  not  particularlj 


KK»,^  c.  named  till  afterwards.  With  this  explanation  the  whole  ar- 
wvEs,  &c.  gument  arising  from  the  words  "  heirs  foresaid,"  •*  condi- 
tions above  written,"  &e.  as  are  referable  to  the  persons 
called  by  the  first  substitution^  must  completely  vanish.  (3d.) 
The  persons  called  under  the  second  substitution  are  to 
succeed  not  only  by  the  decease  of  the  heirs  previously  call- 
ed, but  if  these  parties  *^  should  not  observe  the  conditions, 
"  provisions,  and  restrictions  above  written,"  which  necessa- 
rily gave  them  in  the  second  substitution  a  jus  crediti  under 
the  entail,  and  a  title  to  have  the  contravention  declared 
with  their  own  right  to  the  estate  in  consequence-  (4th,)  It 
is  declared,  after  the  second  substitution,  that  the  quhilkis 
persons  successive  designed  (not  bejore  designed,  as  in  the 
former  clause),  are  to  be  "  heirs  of  tailzie,  under  the  provi- 
*'  sions  and  restrictions  above  written,  and  no  other  wajs." 
The  deed,  therefore,  of  1648  is  sufficient  of  itself  to  prove 
beyond  all  doubt  that  the  limitations  and  conditions  were 
applicable  to  both  classes  of  substitutes. 

3d,  Even  without  any  special  prohibitions,  ihe  persons  call- 
ed under  the  first  class  of  substitution  were,  by  the  tenor  of  the 
deeds,  and  the  circumstances  of  the  case,  debarred  from  gra- 
tuitously altering  the  order  of  succession  ;  the  words  beingi  in 
effect,  a  clause  of  return  in  favour  of  the  hem  alioquisueeei' 
suri  of  the  entailer  ;  and  where  ever  there  is  a  clause  of  return 
thiis  fetters  the  heir  of  tailzie  from  disappointing  that  return. 
It  was  not  necessary  that  the  word  "return"  should  bo  used 
in  the  clause,  if  the  intention  of  the  entailer  was  fully  ex- 
pressed to  that  effect  It  could  make  no  difference,  that 
instead  of  the  estate,  or  right  of  succession,  returning  to  the 
granddaughters  of  the  entailer,  as  heirs  portioners,  it  had 
been  necessarily  destined,  as  a  dignified  fief  to  them  succes- 
sively, one  after  another ;  and  it  was  of  no  importance  that, 
by  some  of  the  more  ancient  investitures,  and  with  regard 
to  particular  lands,  heirs  male  had  been  called,  or  that,  on 
the  failure  of  the  heirs  alioqui  successuri^  other  heirs,  tuX 
entitled  to  the  succession  ab  intestato  had  been  called.  B7 
the  various  procuratories  of  resignation  and  crown  charters 
which  have  been  noticed  as  preceding  the  deed  of  nomina- 
tion in  1648,  the  whole  former  destinations  have  been  done 
Diet — Fiar_away.  The  determination  of  the  Court,  in  Douglas  caae, 
Limited*""  ^*®  °^*  ^^^^  *  clause  of  return  was  ineffectual  to  bar  gra- 
ut  supra.        tuitous  alterations  of  the  succession,  but  that  the  claim  there 


CASES  ON  APPEAL  PROM  SCOTLAND.    381 

foandcd  on  a  clause  of  retarn,  bad  been  cnt  off  by  the  ne-       IBIO 

gative  and  al^o  by  the  positive  prescription,  thus  clearly  re-    

cognising  its  general  effect,  as  had  been  previonsly  done  by    ***;  ^' 
immeroiis  decisions.  innbs,  &c. 

4.  The  late  Duke  of  Roxburghe  was  expressly  debarred 
from  altering  the  order  of  succession,  as  prescribed  by  the 
deed  in  1648  and  after  settlements.    It  will  be  remembered, 
that  the  Duke  and  his  advisers  had  not  the  most  distant  idea 
that  this  could  be  disputed.     The  grounds  on  which,  after 
mnch  and  repeated  deliberation^  he  thought  himself  autho- 
rized or  justified  to  exclude  the  proper  heirs  and  represen- 
tatives of  the  family  and  honours  of  Roxburghe  from  the 
estates  to  which  he  had  succeeded,. was  not  that  the  entails 
did  not  contain  an  effectual  prohibition  against  altering  the 
order  of  succession,  but  that  the  whole  prohibitions  and 
limitations  had  come  to  an  end,  and  that  he  himself  was 
*'  the  last  heir  of  entail.'*    It  may  be  doubted  whether  the 
Duke  would  have  availed  himself  of  such  a  plea  or  defence 
for  frustrating  the  heirs  called,  if  he  had  believed  such  to 
exist.    But  it  does  not  augur  much  for  the  justice  or  legal 
soundness  of  the  argument  on  which  the  appellants  now 
almost  wholly  and  exclusively  rely,  that  it  did  not  once 
occur  to  the  late  Duke,  or  to  any  of  the  able  and  numerous 
counsel  to  whose  assistance  he  resorted  in  framing  his  set- 
tlements.    It  is  beyond  all  doubt  that,  by  the  common  law 
of  Scotland,  the  owner  of  lands  might,  by  any  express  de- 
chiration  of  his  will,  debar  his  successors  from  altering  the 
order  of  succession.     And  it  is  quite  a  mistake  to  say,  that 
a  general  prohibition  to  do  nothing  to  the  prejudice  of  the 
tailzie  or  succession  annexed  to  a  nomination  or  substitution 
of  heirs  will  not  be  effectual  to  prevent  gratuitous  aliena- 
tions, whether  inter  vivos  or  mortis  causa.    The  contrary  is 
laid  down  by  all  our  lawyers,  and  completely  fixed  by  de- 
cisions.   Vide  Dirleton  voce  Tailzie  (B.  ii.  t.  3,  §  59)      And 
Bankton  to  the  same  effect,  B.  ii.  t  3,  §  139.     So  Erskine, 
B.  iii.  t.  8,  §  22,  23. 

In  the  case  of  Bruce  t;.  Forsyth,  where  a  person  had  dis- 
poned his  lands  under  a  condition  **  that  it  shall  not  be  law-  Fountainhall, 
"  ful  to  the  said  James  Bruce,  nor  to  any  of  the  subsequent  *^'  ^*»^*^'' 
"  heirs  of  tailzie,  to  do  any  act  or  deed  whatsoever  that  may 
'^frustrate  or  prejudge  the  tailzie  or  course  of  succession  ;*' 
the  Court  held  it  did  not  protect  against  contracting  debts, 
bat  was  effectual  against  altering  the  order  of  succession. 
In  like  manner,  in  the  case  of  Scott  Nisbet  v.  Young,  Nov. 
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1810.       1763,  (House  of  Lords,  21st  Feb.  1765,)  the  cUose,  to  do 

— —    any  "  acts  or  deeds  in  prejadice  of  the  other  heirs,  their  right 

Ksa,  &c.    „  ^f  succession,"  it  was  not  even  imagined  that  the  heir 

ihmbb,  &c.    could  alter,  though  the  deed  was  not  sufficient  to  prevent  sell- 

^""987°*'^   ing  the  estate. 

5.  The  authorities  and  decisions  quoted  by  the  appellants 
are  altogether  foreign  to  the  issue.  Although  inferences 
from  the  presumed  will  of  an  entailer,  in  general,  be  pre- 
cluded, at  least  when  the  question  is  with  purchasers  or 
creditors,  a  full  and  fair  effect  must  be  given  to  the  words 
be  has  used.  Although  prohibitions  are  not  to  be  implied, 
those  he  has  expressed  are  to  be  enforced  according  to  their 
true  sense  and  meaning ;  and  although  no  regard  is  to  be 
paid  to  intention  not  expressed,  it  is  surely  not  enough  to 
disappoint  an  entailed  settlement,  that  ingenious  men,  when 
it  is  for  their  interest,  can  invert  and  confound  words  into  a 
double  or  no  meaning.  While  entails  are  permitted,  it  would 
be  most  extraordinary  if  courts  of  law  were  to  give  their  sanc- 
tion to  every  possible  device  for  the  purpose  of  disappoint- 
ing a  settlement  which  the  ownelr  of  lands  has  made  with 
such  laudable  views. 

After  hearing  counsel  for  many  days  on  the  three  preced- 
ing appeals, 

(^Firsi  Day.) 

15M  June  1809. 

Lord  Chancbllor  Eldon  said,— 
•  "  My  Lords, 

^  Before  I  proceed  to  state  to  your  Lordships  my  humble  senti- 
ments upon  the  points,  or  several  of  the  points,  which  have  beeo  dis- 
cussed in  the  questions,  which  have  been  long  in  agitation  before 
your  Lordships,  with  respect  to  the  estates  and  honours  of  the  late 
Duke  of  Boxburghe,  you  will  allow  me  first,  in  a  few  woids,  to 
explain  the  reasons  which  induce  me  to  adopt  the  course  which, 
your  Lordships  will  perceive  in  the  sequel  of  what  I  have  to  state  to 
you,  appears  to  me,  under  all  the  present  circumstances  of  the  case, 
the  most  advisable. 

^^  My  Lords,  After  your  Lordships  had  heard  at  the  Bsr  a  great 
deal  of  most  able  argument^  upon  various  questions  relative  to  the 
landed  property,  I  mean,  in  the  first  place,  the  question,  Who  were 
to  be  considered  as  heirs  of  tailzie  under  the  deed,  which,  jovr 
Lordships  will  recollect,  was  executed  in  1648  ?  upon  the  qaestioD, 
How  far  that  deed,  by  its  prohibitory,  irritant,  and  resolutive  dames, 
had  forbidden  an  alteration  of  the  course  of  succesnon  ?  upon  the 

*  From  Mr.  Garney*8  short-hand  notes. 
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question,  What  is  the  effect  of  a  certain  clause  to  be  found  in  that        j^j^ 
deed,  which  described  the  eldest  daughter  of  Haiy  Lord  Ker  and    ..._^ 
their  heirs-male  ?  upon  the  important  question.  What  is  the  mean-     kbb,  Kcc. 
ing  and  import  of  those  words  *'  their  heirs-male/'  as  the  words  v. 

occor  in  that  ckiuse  of  the  deed  of  1648  ?  upon  the  questions  which 
arise,  with  reference  to  the  effect  of  subsequent  instruments,  exe- 
cuted firom  time  to  time  down  to  1747*  &ud  the  effect  of  length  of 
time  operating  as  prescription ;  and  a  great  varietj  of  other  im- 
portant questions,  which  it  is  not  necessary  now  to  detail  to  you ;  it 
occurred  to  me,  that  some  of  the  same  questions  which  were  to  be 
decided  with  reference  to  the  title  to  the  landed  estates,*  must  also 
be  decided  by  your  Lordships,  first  in  a  Committee  of  Privileges, 
and  afterwards  by  the  House,  upon  a  report  f^om  the  Com- 
mittee of  Privileges ;  and  that  it  was  at  least  advisable,  therefore, 
tiiat  such  a  number  of  your  Lordships  as  are  necessary  to  constitute 
a  Committee  of  Privileges,  which,  your  Lordships  know,  is  a  larger 
nomber  than  is  necessary  to  constitute  a  House  sitting  either  in  ju- 
dicial or  legislative  business,  should  proceed  to  some  extent :  That, 
with  a  view  to  avoid  the  danger  of  coming  to  different  dedsions, 
where  those  decisions  appear  to  be  on  the  construction  of  the  same 
instruments,  in  the  House  and  in  the  Committee,  though  decisions 
applied  to  different  subjects,  to  dignities  in  the  one  case,  and  to 
hmded  property  in  the  other,  it  was  at  least  advisable  your  Lordships 
should  go  to  a  considerable  extent,  in  the  Committee  of  Privileges,  in 
your  enquiries  with  respect  to  the  dignities.  And,  my  Lords,  I  cer- 
tainly had  a  very  strong  persuasion,  that  if,  without  that  delay,  which 
operates  mischievously  and  injuriously,  your  Lordships  could,  in  the 
&it  instance,  decide  altogether  the  questions  as  to  the  dignities,  be- 
fore you  came  to  a  determination  upon  the  questions  as  &r  as  they  re- 
spected the  landed  estates,  that  would  be  a  most  desirable  course  for 
joa  to  take.  Upon  reflection,  however,  it  does  appear  to  me,  that 
if  your  Lordships  shall  suspend  your  judgments  upon  the  points  in 
litigation  with  reference  to  the  landed  estates,  until  you  shall  be  able 
to  come,  consistently  with  your  own  rules  of  proceeding,  to  a  deci- 
rion  upon  the  dignities  claimed,  it  must  be  attended,  of  necessity, 
with  a  tedious  procrastination  of  this  business,  and  with  a  delay  be- 
fore you  come  to  judgment,  which  I  am  afraid  would  operate  too 
severely  upon  the  parties.  I  cannot,  therefore,  permit  myself  further 
to  recommend  to  your  Lordships  that  course  of  proceeding. 

*'  Your  Lordships  will  recollect,  that  the  dignities  claimed  are,  Remarks  on 
that  of  the  Dukedom  of  Roxburghe,— the  Earldom  of  Roxburghe^®  ™^*"^ 
and  the  Barony  ef  Roxburghe, — the  Marquisate  of  Beaumont  and 
Cessford, — ^the  Earldom  of  Kelso— the  Yiscountcy  of  Broxmouth, 
—and  the  lordship  of  Ker  of  Cessfurd  and  Caverton.  I  need  not 
put  your  Lordships  in  mind,  because  I  am  sure  it  will  be  in  your 
recollection,  that  the  deed  of  1648  applies  only  to  the  Earldom  of 
Boxbuighe ;  that  the  patent  of  Queen  Anne,  by  which  she  granted 
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1810.        ^^  ^^®  ^^^Q  ^^^  ^^  Rozburghe  the  Dakedom  of  Rozbui;^,  does 
............    not,  if  I  collect  its  effect  rightly^  confer  any  other  dignity:  It  limits 

KEB,  &o. .  the  Dukedom  of  Boxbuighe  to  the  Duke  and  his  heirs  of  tailzie 
»  x,^  entitled  to  the  Earldom  of  Boxbarghe.  But  in  the  course  of  to 
much  argument  as  we  hare  had  at  the  Bar  with  respect  to  these 
titles,  we  know  nothing  more  of  the  creation  of  the  Lord  Boxbuighe, 
who  was  created  early  in  the  century  before  the  kst,  except  that  there 
was  such  a  creation.  We  have  not  had  laid  before  us  what  was  the 
origin  of  the  titles  of  Lord  Roxbuighe,  and  Lord  Ker  of  Cessfiud 
and  Caverton;  and  before  we  can  come  to  a  decision  upon  the 
claims  to  those  dignities,  the  histoiy  of  all  those  dignities  must  be 
circumstantially  and  accurately  laid  before  us. 

^'  My  Lords,  It  will  be  necessary  also,  if  we  are  obliged  to  cod* 
tent  ourselves  with  as  little  of  information  respecting  many  of  these 
dignities  as  we  have  hitherto  had,  to  come  to  a  decision  upon  the 
question,  what  it  is  that  the  law,  with  respect  to  dignities,  anthoiiees 
us  to  presume  to  have  been  the  contents  of  instruments  not  produ- 
ced; what  limitati^ons  we  are  by  presumption,  legal  presumption, 
to  suppose  to  have  been  contained  in  those  instruments  which  are 
not  produced.  I  need  not  tell  your  Lordships  too,  that  I  believe 
this  would  be  the  very  first  case  which  ever  occurred  in  judicatuzein 
this  House,  I  mean  judicature  with  respect  to  titles  and  dignities,  in 
which  yoUi  Lordships  faaye  ever  come  to  abstract  decisions  as  to  what 
was  the  effect  of  instruments  appearing,  or  passages  contained  in 
instruments  producible,  and  what  was  the  effect  of  the  law  with  le- 
ference  to  presumptions  upon  the  probable  contents  of  instrumeDts 
that  cannot  be  produced  before  you.  Your  Lordships  have  had  at 
your  Bar  persons  who  have  proved  themselves,  by  establishing  their 
pedigree  and  propinquity,  to  be  individuals  who  had  a  right  to  call 
upon  you  for  some  decision  upon  such  subjects*  It  would  be  a  new 
proceeding  in  this  House,  with  respect  to  titles  and  dignities,  thst 
we  should  be  deciding  upon  the  rights  of  parties,  who,  for  aught 
we  know  at  this  moment,  may  not  have  been  at  your  Lordships  Bar; 
coming  to  decisions,  therefore,  which  might  eventually  not  benefit 
those  who  have  been  at  jour  Lordships  Bar,  and  which  unques- 
tionably could  not  operate  against  those  who  had  not  been  there. 

'*  My  Lords,  By  the  course,  however,  which  your  Lordships 
adopted,  in  referring  it  to  the  Committee  to  take  into  their  ooo- 
sideration,  whether  the  titles  and  dignities  under  the  charter  of  1646 
and  the  charter  or  deed  of  1648  were  conveyed  to  that  series  of 
heirs  who  are  called  to  succeed  to  that  property,  by  that  danse  of 
the  deed  in  1648,  beginning  with  the  words,  *  and  qlkis  all  £u]se- 

*  ing  be  decease,  or  be  not  observing  of  the  provisions,  restrictions,  and 

*  conditions  above  written  ;*  and  by  another  direction  which  yoor 
Lordships  House  gave  to  the  Committee,  to  take  into  their  consider* 
ation  what  was  the  effect,  with  reference  to  the  dignities,  of  the 
words  *  heirs-male,'  contained  in  the  deed  of  1648,  you  have  secured 
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to  youneWes  the  benefit  of  a  fartiier  and  repeated  discussion  of  those        1810. 
points  before  a  more  nnmeroos  audience  than  that  which  constituted  '■ 

tbe  House  when  the  same  points  were  under  consideration  with  re-  ^^^^  ^^' 
ferenoe  to  the  landed  estates.  If,  therefore,  there  is  a  danger  of  ,„Ng3*  gjc. 
our  miscarrying  in  judgment  when  it  is  now  proposed  to  your  Lord- 
ships to  take  under  your  earlier  consideration,  how  you  should  de- 
temiine  the  questions  with  respect  to  the  landed  estates,  the  House 
bas  at  least  secured  to  itself  this  benefit^  that  there  has  been  given  a 
repeated  opportunity,  and  to  a  more  numerous  body  of  your  Lord- 
ships, the  opportunity  of  considering  those  very  questions  ;  and  if 
any  of  your  Lordships  who  8«:tend  the  Committee  of  Privileges 
thought  it  fit  to  object,  by  reason  of  what  they  had  heard  in  the 
Committee,  to*  any  determinations  which  shall  be  proposed,  and 
which,  directly  affecting  the  lands,  may  also  consequently  affect  the 
honours,  it  is  open  to  any  of  you  so  to  object  Besides  that,  there 
has  been  another  advantage  gained  bv  the  mode  of  proceeding,  and 
that  is,  that  your  Lordships  have  had  under  your  consideration,  how 
&r  it  can  be  said  that  the  honours  are  affected  by  tbis  deed  of  1648  ; 
a  consideration  which  was  represented  at  the  Bar  to  be  material,  as 
undoubtedly  it  is  in  some  degree,  and  in  an  important  degree,  to 
enable  you  to  decide  what  is  the  effect  of  many  of  the  words,  the  mean- 
ing of  which  has  been  in  controversy,  which  occur  in  the  deed 
of  1648,  with  regard  to  the  landed  property,  as  it  will  be  in  your 
Lxtdships  recollection  that  it  was  contended,  that  an  opinion  upon 
the  question,  whether  the  honours  passed  by  that  deed,  might  enable 
you  the  better  to  conclude  what  was  the  right  judgment  as  to  the 
construction  of  the  words  that  occurred  in  that  deed  of  1648  with 
nspect  to  the  landed  property. 

^My  Lords,  To  this  extent,  it  appears  to  me,  the  course 
yonr  Lordships  have  taken  has  been  useful ;  but  I  own  I  cannot 
myself  approve  our  proceeding  in  that  line  of  conduct  further :  but 
your  Lordships  must  determine,  whether  you  think  it  right  to  pur- 
sne  that  line  of  conduct  throughout,  and  to  the  end.  And  the  con- 
sequence of  that,  it  is  too  manifest,  must  be  this,  that  your  Lord- 
ships cannot  give  to  these  litigant  parties  at  the  Bar  any  opinion  in 
judgment  upon  the  title  to  the  lands,  till  that  time  shall  have  elapsed, 
which  it  appears  to  me  is  no  very  short  period,  till  you  can  have  had 
before  you  all  those  proofs  which  would  justify  you,  according  to  the 
Qiages  of  this  House,  to  come  to  a  determination  upon  the  titles  to 
all  those  dignities,  and  upon  all  the  questions  of  law  that  afiect  each 
of  them ;  and  all  the  questions  of  fact  that  affect  the  claims  of  those 
who  are  contending  before  your  Lordships,  and  calling  upon  your 
Lordships  to  give  his  Majesty  your  advice  in  their  favour  with  re- 
spect to  those  dignities. 

**  In  this  state  of  things,  it  has  occurred  to  me,  that  your  Lord-  Right  to  the 
slups  would  pardon  me,  if  I  presume  now  to  ask  your  permission  to  ^b^^®^* 
give  my  own  opinion  at  least  upon  the  points  which  have  been  un- 
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1810.  de'  consideration  in  the  question  relatire  to  the  estates;  and  what- 
— —  ever  your  Lordships  may  think  proper  to  do  after  that  opinion  ii 
&ER,  &o,  delivered,  I  shall  at  least  retire  front  this  House  with  the  satisfaction 
o  of  recollecting,  that,  as  far  as  any  industry  on  my  part, — any  atten- 
tion on  my  part, — any  diligent  investigation  of  this  suhject  on  mj 
part,  can  he  of  use  to  the  parties,  or  to  your  Lordships,  I  shall  not 
have  run  the  risk  of  withdrawing  from  your  Lordships,  or  those  par- 
ties, the  humhle  assistance  that  I  may  he  able  to  offer,  or  have  ran 
the  risk,  perhaps,  of  not  having  another  opportunity  to  offer  tint 
assistance.  In  the  course  of  last  summer,  I  do  assure  your  Loid« 
ships,  that  this  matter  lay  very  painfully  upon  my  mind.  It  hsi 
affected  that  mind  very  painfully  ever  since :  it  still  does  so ;  and  I 
hope  your  Lordships  will  excuse  me,  if  I  take  the  present  opportnnitj 
of  relieving  myself,  by  declaring  my  opinion,  as  £Euras  I  can,  upon  the 
subject :  and  for  the  purpose  of  doing  this,  I  must  recall  to  yoor 
Lordships  attention,  with  as  much  of  accuracy  as  I  am  able,  tbe 
&cts  of  this  case,  as  the  case  relates  to  the  landed  proper^. 

*'  My  Lords,  I  am  as  little  a  friend,  upon  principle,  as  any  body 
can  be,  to  the  notion  of  construing  the  meaning  of  one  deed  by  as- 
certaining what  is  the  meaning  of  another,  more  especially  if  the 
purpose  of  the  latter  deed  be  to  alter  the  effect  of  the  former ;  bat 
still  it  is  necessary  to  state  to  your  Lordships  the  history  of  the 
titles,  for  two  reasons :  First,  Because  I  do  apprehend  it  is  perfeetlj 
competent  to  every  court  of  justice,  when  it  is  construing  an  instru- 
ment, to  look  at  other  instruments  with  a  view  to  determine  what  b 
the  language  and  style,  and  what  is  the  phrase  of  the  law,  or  of 
those  who  are  conversant  with  the  law ;  but,  more  particolariy,  I 
am  desirous  to  state  the  history  of  the  title  to  your  Lordships,  be* 
cause  I  am  extremely  anxious  that  the  parties  should  themselves  be 
satisfied  that  we  have  not  overlooked  any  of  those  facts,  or  circam- 
stances,  which  they  have  thought  sufficiently  material,  and  sufi* 
ciently  important,  to  be  made  the  topics  of  reasoning  and  argumeat 
at  your  Lordships  Bar. 

'*  My  Lords,  As  Colonel  Walter  Ker  states  the  history,  and,  for 
the  purpose  for  which  I  am  now  addressing  myself  to  your  Lordshipi^ 
I  will  take  it  to  be  correct ;  he  says,  that  in  the  beginning  of  the 
fifteenth  century,  a  person  of  the  name  of  Andrew  Ker  of  Alton- 
bum,  was  the  head  of  a  distinguished  family  of  that  name  on  the 
southern  border  of  Scotland  s  that  he  had  three  sons^  Andrew,  Jamet, 
and  Thomas ;  that  from  these  respectively  descended  the  families 
of  Ker  of  Cessfurd,  of  Lynton,  and  of  Gatesfaaw.  He  states,  that 
in  1467>  Andrew,  the  eldest  son,  obtained  from  the  Crown  a  grant 
of  the  lands  of  Cessfurd ;  that  those  were  limited  to  the  heirs-mak 
of  the  institute,  and  all  the  substitutes,  and  the  heirs-male  of  their 
bodies  respectively,  and,  upon  default  of  them,  to  the  nearest  tns 
and  lawful  heirs  whatsoever  of  Andrew  Ker.  My  Lords,  in  1474.  he 
represents,  that  this  Andrew  Ker  resigned  the  lands  of  Cessford,  and 
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obtained  a  charter  from  the  Crown^  granting  them  to  Walter  Ker,        18IO. 
the  son  and  heir-apparent  of  Andrew  Ker  of  Cessfurd,  and  his  ■ 

heire-male  lawfully  begotten,  and  to  be  begotten  ;  in  failure  of  them,     kbb,  &c. 
to  Thomas  Ker  and  his  heirs-male ;  in  failure  of  them,  to  William  **  . 

Ker,  and  his  heirs- male  ;  in  failure  of  them,  to  Ralph  Ker,  and  his 
heirs-male  ;  and  in  failure  of  all  of  them,  to  the  nearest  lawful  heirs 
whatsoever  of  the  said  Andrew  Ker. 

'^M J  Lords,  He  states  a  great  variety  of  other  charters,  particu- 
larly, I  think,  a  charter  in  the  year  1542,  another  charter  in  J  553, 
and  another  in  1573,  all  of  which,  it  may  be  represented  to  your 
Lordships^  as  it  has  been  represented  from  the  Bar^  keep  alive  the 
right  to  the  estate  in  a  male- succession,  confining  the  right  to  a 
male-succession ;  and  it  is  indisputable,  that  according  to  this  claim, 
which,  for  die  present  I  presume  to  be  made  good,  when  Robert, 
who  was  the  first  Lord  Roxburghe,  created  by  his  patent  Lord  Rox- 
burghe,  which  patent  does  not  appear,  and  who  was  afterwards 
created  Earl  Roxburghe,  that,  when  that  Earl  Roxburghe  was 
seised  of  the  estates*  he  had  them  vested  in  him  descendible  to  a 
male  line,  and  to  a  male  line  only. 

*'  My  Lords,  I  am  anxious  to  state  this  circumstance  distinctly  to 
yoar  Lordships,  and  I  have  stated  it  repeatedly,  for  the  purpose  of 
stating  it  distinctly ;  because  it  will  be  within  your  Lordships  re- 
collection that  it  has  been  contended,  that  it  might  at  least  be  pro- 
bable, that  as  this  estate  had  come  in  the  male  line,  according  to  the 
history  of  it,  from  the  year  1467,  down  to  the  year  1648,  that  the  first 
Earl  of  Roxburghe  did  not  mean  to  disturb  that  species,  and  that 
line  of  succession,  beyond  that  degree,  and  beyond  that  extent,  in 
which  he  has,  in  the  most  express  terms,  disturbed  it ;  and  I,  there- 
fore,  stop  here  one  moment  to  say,  that  previous  to  the  year  1643, 
previous  of  course  to  1644,  when  there  was  one  charter  or  deed,  as 
your  Lordships  recollect^  executed,  and  (previous)  to  1648,  this  Earl 
had  these  estates  descendible  to  the  male  line  of  heirs,  heirs- male  of 
the  body,  and  heirs-male  in  general. 

**  My  Lords,  The  then  £]arl  of  Roxburghe  was  not  prohibited,  by 
any  of  those  clauses  which,  in  Scotch  entails,  have  that  effect,  from 
making  an  alteration  in  the  order  of  succession ;  and  accordingly, 
in  the  year  1643,  it  appears  that  he  granted  several  procuratories  of 
veagnation,  comprehending  his  honour,  and  comprehending  all  his 
estates,  for  a  new  investiture,  to  be  given  to  himself,  and  the  heirs- 
male  to  be  lawfully  procreated  of  his  body,  which  failing,  to  his 
heirs  and  assignees,  in  his  option,  '  to  be  designat,  nominat,  made, 
'and  constitute'  by  him,  at  any  time  in  his  lifetime,  or  before  his  de- 
cease, by  assignation,  designation,  or  declaration,  under  his  hand- 
writ,  and  under  the  provisions,  restrictions,  limitations,  and  condi- 
tions thjBrein  to  be  contained. 

*^  My  Lords,  In  the  course  of  the  same  year,  it  appears  that  he 
granted  a  bond,  which  is  printed  as  No.  3.  in  the  appendix  to 


V. 
INNE8, 
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1810.  Colonel  V^alter  Kers  case,  proceeding  upon  a  nanadre  of  thote 
— — —  procoratories  of  resignation  ;  and  by  that  bond  he  obliged  his  heiri- 
KBB»  &c.  male,  as  well  gotten  of  his  own  bodj  as  his  heirs-male  of  tailzie  and 
o  provision  whatsomerer,  to  ratify  them  in  favour  of  the  heirs  whom 
he  should  nominate,  and  to  renew  them  in  case  of  his  death,  with- 
out baring  completed  his  proposed  investiture  by  charter  and  infeft- 
ment. 

*'  My  Lords^  I  ought  to  hare  mentioned  to  you^  before  I  had  come 
so  low  down  in  the  history  of  these  transactions  as  the  year  1643, 
that  Hary  Lord  Ker,  who  was  in  the  year  1640  in  life,  did,  in 
that  year  1640|  execute  an  instrument,  to  which  a  good  deal  of  at- 
tention seems  to  be  due,  and,  with  reference  to  which,  considerBble 
argument,  and,  in  some  respects,  weighty  argument,  as  bearing  (as 
far  as  one  can  borrow  aigument  from  one  deed  and  apply  it  to  ano- 
ther) upon  the  deed  of  1 648,  was  drawn,  and  addressed  to  your  Lord- 
ships front  the  Bar.    That  was  the  bond  of  tailzie  executed  by  him 
on  the  18th  July  1640  ;  and  that  bond  of  tailzie  is  to  this  eflect:— 
He  binds  and  obliges  himself  and  his  heirs,  to  make  due  and  lawful 
resignation  of  all  and  sundry  the  lands  and  barony  of  Primside,  com- 
prehending the  particular  lands  mentioned  in  the  infefhnent  granted 
to  Robert  Earl  of  Roxburghe,  Lord  Ker  of  Cessfiird  and  Cavertoa, 
his  father,  and  to  himself,  in  fee  thereof,  and  so  of  all  the  town, 
land^,  and  Mains  of  Sprouston,  with  houses,  biggings,  mills,  and 
pertinents  thereof,  wherein  he,  and  Dame  Maigaret  Hay,  Lady 
Ker,  his  spouse,  (who,  your  Lordships  recollect,  is  mentioned  in  die 
deeds  of  1644  and  1648),  are  infeoffed  by  virtue  of  their  contract  of 
marriage,  and  also  of  all  the  lands  of  Sprouston  called  the  West  Bod 
of  the  Town  of  Sprouston,  and  so  on,  acquired  from  John  Lord 
Cranstoun,  and  of  the  barony  of  Browndoun,  with  the  pertinents, 
conquest  and  acquired  from  John  Earl  of  Traquair,  wherein  his  &- 
ther  is  infeft  in  liferent,  and  he  in  fee,  and  scTeral  other  prenuses, 
for  a  new  heritable  infeftment  and  seisin  to  be  giren  to  him  the 
said  Hory  Lord  Ker,  and  to  the  heirs-male  lawfully  gotten  or  to  be 
gotten  of  his  body  ;  which  failing,  to  Lady  Jean  Ker,  his  *  eldest 
dochter.'      Then  follow  these  words,   which,  in  this  instroment, 
are  extremely  material  words,  as  furnishing,  in  one  way  of  pnttiog 
the  case,  a  construction  upon  similar  words  in  the  deed  of  1648. 
Your  Lordships  recollect,  or  will  be  put  in  mind  when  I  come  to 
state  the  deed  of  1648,  that  a  limitation  is  contained  in  that  deed, 
to  the  eldest  daughter,  in  the  singular  number,  of  the  late  Haiy 
Lord  Ker,  tvithout  divitiont  and  (heir  heirs-male ;  and  it  has  been 
contended  below,  and  it  has  been  insisted  upon  in  judgment,  and 
has  been  contended  here,  that  those  words,  *  without  dimsion^  of 
themselves,  go  to  the  length  of  proving,  that  the  words  *  eldest 
daughter*  roust  be  considered  as  a  plural  term, — as  a  term  whidi, 
though  the  expression  is  singular,  must  be  taken  to  denominate  a 
class  of  persons.    Now,  my  Lords,  it  is  impossible  to  say,  that  the 
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words,  <  Lad  J  Jean  Ker  *  can  be  taken  to  express  a  class  of  persons ;  1810. 
for  though  the  words  *  my  eldest  daughter'  may  in  many  cases  be  — — — 
taken,  I  diink,  in  our  law,  and  I  think  also  in  the  Scotch  law,  to  ""»  *®' 
mean  a  class  of  persons,  yet  when  they  are  prefaced  by  the  express  inmbs,  &c. 
name  of  an  individual,  they  cannot  mean  a  class  of  persons.  The 
words  here,  in  this  bond  1640,  are  these  :  *  Lady  Jean  Ker,  my 
eldest  daughter.'  That  can  inean  Lady  Jean  Ker,  and  that  indivi- 
dual only.  And  then  follow  the  words  '  but  division/  the  meaning 
ot  which  is  the  same  precisely  as  without  division  ;  and  that  does 
shew  this  fact,  that  the  words  without  division  may  be  used,  in  a 
Scotch  conveyance,  with  respect  to  a  female  taking,  without  its  being 
the  necessary  inference  firom  those  words  aUme^  that  the  singular 
term  is  meant  to  compreheiid  a  class  of  persons.  On  the  other  hand, 
it  certainly  will  not  follow,  if  the  words  ^nithout  division*  are 
usually  applied  as  words  which  are  to  separate  the  enjoyment 
amongst  persons  who  are  described  by  a  singular  term,  as,  for  in- 
•tance,  if  the  words  were  '  heirs-female  without  division,*  the  effect 
of  which  I  shall  have  occasion  to  state  to  your  Lordships  presently, 
it  canDot,  I  say,  on  the  other  hand,  be  contended,  that  they  are 
words  to  which  no  weight  whatever  is  to  be  ascribed » when  you 
find  them«  in  the  deed,  following  a  description  which  maf/  either 
mean  one  individual,  or  may  mean  a  class  of  individuals. 

My  Lords,  There  is  another  clause  in  this  instrument;  which  it  is 
necessary,  in  the  history  of  the  transactions  of  this  family,  to  point 
oat  to  your  Lordships,  as  that  upon  which  argument  has  likewise 
been  offered  to  you,  though  I  do  not  find  that  it  was  submitted  to 
the  Court  below,  which  certainly  is  a  passage  of  some  importance. 
There  are  two  passages,  indeed ;  but  there  is  one  passage  in  this, 
which  certainly  is  a  passage  of  great  importance :  *  In  caice  it  shall 
'  happen  the  said  £^y  Jeane,  my  eldest  daughter,  and  failzing  of 

*  her  be  decease,  the  said  Lady  Anna,  her  sister ;'  her  sisters  Mar- 
garet and  Sophia  are  not  mentioned  in  this  instrument,  *  to  suc- 

*  ceed  to  the  lands,  baronies,  and  utheris  above  specified,  be  virtue 

*  of  this  present  bond  of  tailzie  and  resignation,  and  infeftment  fol- 

*  lowing  thereupon  ;  then,  and  in  that  caise,  it  is  spedallie  provydit, 
'  thai  my  said  daughter  sua  succeeding,  sail  be  halden  and  obleist 
'  to  marry  and  take  ane  husband  of  honorable  and  lawful  descent, 

*  (be  the  advice  of  her  maist  honorable  friends),  who  sail  assume 

*  and  tak  to  him  the  simame  of  Ker,  and  carry  and  bear  the  arms 

*  of  the  hous  of  Cessfurd,  and  the  bairns'  (perhaps  your  Lordships 

*  do  not  know  that  that  means  children)  *  to  be  procreate  of  the  said 
^  marriage  sail  continue  in  the  samyn  simame  of  Ker,  and  heir  the 

*  arms  of  the  said  hous  of  Cessfurd  in  all  tyme  thereafter ;  or  in 

*  caioe  my  said  daughter  sua  succeeding  sail  happen  to  marry  ane  bus- 

*  band  of  greater  quality,  be  advice  of  her  saids  honorable  friends, 

*  sua  that  he  may  not  take  the  said  simame  and  arms,  than,  and  in 

*  that  caioe,  the  second  son  procreate  of  the  said  marriage  sal)  sue- 
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1810,       <  eeed  to  the  lands,  baronies,  and  ntbexis  speoiallie  and  gensnOy 

-  *  abore  mentionat,  and,  be  providit  thereto^  who  sail  take  upon  him 

KEB,  &c     i  ^^^  g^^  sirname  of  Ker,  and  cany  and  bear  the  arms  of  the  said 

iNHBs,  &c.    ^  hous  of  Cessfurd,  and  he  and  his  heirs  sail  continue  in  the  ame 

^  siniame  and  arms  in  all  time  thereafter.' 

'^  Mj  Lords,  I  presume  to  call  your  Lordships  attention  to  this 
passage,  because  I  think  it  cannot  escape  your  observation,  thai  It 
is  extremely  possible,  judicially,  to  put  a  plural  significaljon  upon 
the  singular  term,  which  here  occurs*  The  case  put  there,  your 
Lordships  see,  is  that  of  this  Lady  marrying  a  huaband  of  greater 
quality,  the  consequaioe  of  which  would  be,  that  her  eldest  son 
would  take  the  name  and  arms  of  that  husband  of  greater  quality, 
and  not  the  name  and  the  aiilns  of  the  person  who  exeoutes  this  bond. 
He  then  goes  on  to  say,  that  the  second  sou  procreate  of  the  said 
marriage  ^  shall  succeed  to  his  lands,  baronies,  and  utheris,  and  bear 
^  the  name  and  arms  of  the  hpus  of  Cessfurd,  and  shall  so  continue.' 
**  Now,  my  Lords,  I  think  it  would  be  a  very  narrow  constroetion 
of  this,  to  say,  that  these  words,  '  second  son^  can  mean  nobody 
but  the  son  of  that  marriage  who  is  second  born^  that  is  to  say,  thai 
if  there  were  four  sons  of  that  marriage,  and  the  individual  actnsDy 
second  bom  should  happen  to  die,  the  third  son  would  not  be  the 
second  son  within  the  nueaning  of  this ;  or  if  the  third  son  had  died, 
that  the  fourth  son  would  not  have  been  the  second  son  within  tilie 
meaning  of  this;  and  if  it  could  be  said,  as  it  can  be,  I  think,  that 
the  third  son  was  an  individual  who  might  become  the  second  son 
in  a  certain  event,  it  would  be  di£ScuIt  applying  these  rules  to  a 
Scotch  instrument,  to  say  that  this  singular  teon,  ddest  dochkr^ 
even  in  this  ancient  instrument  in  1640,  might  not,  in  given  events 
be  a  term  sufficiently  available  to  describe  a  class  of  persons  taken 
successively,  or  a  class  of  persons  taken  b  this  sense,  that  in  one 
«vent  one  would  take,  in  another  event  another  would  take,  and  io 
another  event  a  third  would  take. 

<*  The  deed  thenproceeds  tp  state,  that  if  it  should  happen  that  the 
said  Lady  Jane  his  daughter,  and  flEming  of  her,  Lady  Anna,  her 
sister,  also  his  daughter,  or  any  of  them  who  should  happen  to  loo- 
ceed  to  these  lands,  baronies,  and  so  on,  by  virtue  of  that  taiiaie^  to 
£eu1  in  doing  or  fulfilling  the  premises,  then  it  is  specially  pEOvidsd, 
that  the  infeftment,  and  that  present  bond  made  thereanent,  so  &r 
as  concerns  her  part  thereof,  should  be  null,  and  of  no  avail  from 
thenceforth,  as  if  she  were  naturally  deceased^  and  the  next  pecson 
provided  to  the  lands  and  others  aforesaid  by  virtue  of  that  present 
bond  of  tailzie,  should  succeed  th^rc^ ;  and  his  said  daughter  sad 
her  heirs  so  failing,  shall  be  holden  and  obliged  to  denude  themsdns 
of  the  right  of  the  lands,  baronies,  and  others,  to  and  in  &rourof  the 
nest  person  provided  thereto  by  this  present  tailzie.  Here  is  also  a 
singular  ei^pression,  '  the  next  person  provided  thereto  by  this  pr^ 
'  sent  tailzie/  which  would  not  mean,  your  Lordships  observe,  the 
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person  who,  at  the  instant  of  executing  this  tailsie,  was  the  next       1810. 
penon  prorided  thereto,  hut  the  person  who,  at  the  time  that  tailzie 


took  place,  was  the  next  person  provided  theieto,  and  who  would,     >t«a>  *fo« 
under  this  instrnment,  have  a  right  to  take  the  benefit  meant  in  the    ^^^^  ^^^ 
case  of  a  fidlure  of  the  daughters  and  their  heirs-male,  to  be  given 
to  the  next  person  then  provided  thereto ;  but  here  also  is,  in  a  sense, 
a  flinguiar  term,  describing  more  parsons  than  one,  though  eventuaUy 
describing  but  one  person. 

<*  My  Lords,  Having  stated  to  your  Lordships  the  effect  of  the 
bond  of  1640,  I  return  to  what  I  was  before  about  to  mention  to 
joo,  the  charter  of  1644.    I  give  it  the  name  of  charter,  though 
perhaps  it  would  be  called  with  as  much  propriety  a  deed  of  design 
nation,  nomination,  and  tailzie.     In  this,  it  is  necessary  to  point 
your  Lordships  attention  to  the  circumstance,  that,  towards  the  close 
of  it,  there  is  a  clause,  which,  for  want  of  a  better  word  to  apply  to 
it,  I  would  describe  as  a  power  of  revocation  ;  and,  notwithstanding 
what  has  been  argued  at  your  Lordships  Bar  with  respect  to  this 
imtmmenty  that,  on  the  one  hand,  it  has  been  said,  that  it  is  an  ah- 
aolote  nulKty,  that  it  is  altogether  revoked  ;  and,  on  the  other,  it  has 
been  insisted,  that  it  is  still  an  existing  instrument, — that  it  has 
been  carefully  kept  in  the  charter-chiest, — ^that  it  was  found  with  the 
other  muniments  and  documents  of  the  titie  ;  it  does,  I  confess,  ap- 
pear to  me  to  be  an  instrument,  that,  whatever  might  be  its  tfect 
between  1644  and  1648,  it  is  in  this  sense  a  revoked  instrument, — 
that  it  is  an  instrument  which,  except  in  a  very  limited  way,  whidi 
I  shall  hope  to  point  out  to  your  Lordships  distinctly  by  and  by, 
cannot  affect  the  limitations  contained  in  the  deed  of  1648,  or  the 
Kmitations  contained  in  the  subsequent  instruments  which  regulate 
this  title.   At  the  same  time,  this  deed  of  1644,  in  my  apprehension.  His  opinion  as 
b  a  deed  which  is  not  to  be  altogether  overlooked  by  your  Lordships,  *®  ^®  "^"l^  ®* 
when  you  are  endeavouring  to  collect,  not  what  the  author  of  the 
deed  meant  to  do,  but  what  is  the  meaning  of  words  in  an  instru- 
ment of  conveyance,  which  an  individual  has  actually  used,  when  he 
has  used  the  same  words  in  both  instruments*   I  cannot,  for  instance, 
with  reference  to  the  deed  of  1648,  contend,  consistently  with  any 
notions  I  have  of  law  or  of  evidence,  that  because  the  author  of  the 
deed  of  1644  expressly  created  a  succession  among  the  daughters  of 
Haiy  Lord  Ker,  by  express  and  technical  limitations,  that  therefore 
he  intended  to  do  the  same  thing  in  the  deed  of  1648.     I  must,  ac- 
cording to  my  notions  of  law  and  of  evidence,  find  in  the  deed  of 
1648  itself,  that  he  has  done  it ;  and  I  can  never  infer,  I  think,  ra- 
tionally, firom  a  deed  executed  in  1648,  which,  ex  conassu,  was 
meant  as  a  deed  to  bring  about  some  alteration,  that  because  he  in- 
tended a  particular  provision  by  the  deed  of  1644,  and  because  you 
collect  from  the  deed  of  1644,  that  according  to  that  intention  to 
create  particular  limitations,  he  did  actually  create  them,  you  are 
therefore  to  infer  he  did  the  same  thing  in  1648,  unless,  upon  look- 
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1810.        uig  ^^^  ^^^  instrument  of  1648,  jon  find  he  did  actually  so  de. 

_..    But  I  take  it  to  be  equally  clear,  that  there  may  be  more  ways  tbui 

KKR,  &c.     one  of  doing  the  same  thing.     I  apprehend,  diat  if,  upon  looking 

'-  into  two  instruments,  you  find   the  same  expressions,  yon  may 

*      '    form  an  opinion,  that   they  have  the  same  meaning  in  each.    It 

seems  to  me  to  be  a  legitimate  purpose,  to  look  at  different  instni- 

ments,  to  see  how,  in  the  language  of  conyeyancing,  singular  terms 

are  employed  to  describe  a  plurality  of  persons ;  and  I  think  that 

you  may  legitimately  reason  in  the  same  way  from  the  deed  of  1644 

to  1648,  as  I  took  the  liberty,  in  a  short  woid>  to  do,  from  the  bond 

of  1640  upon  the  words  *  but  division,*  with  reference  to  the  tenn 

*  without  division'  in  the  deed  of  1648. 

*'  I  ought  to  state  to  your  Lordships  what  was  the  state  of  tbc 
fiunily  of  this  Earl  of  Roxburghe  in  the  year  1648 ;  and  it  is  neces- 
sary to  do  so,  with  a  view  to  call  back  to  your  Lordships  recollection 
the  reasoning  which  has  been  offered  on  both  sides ;  on  the  one  side, 
the  reasoning  holding  fi>rth  the  eldest  daughter  of  Hary  LordKer  as 
the  pergana  delecia  of  the  Earl  of  Roxburghe  in  1648 ;  on  the  other, 
the  reasoning  which  has  aimed  at  representing  as  a  gross  improbabi* 
lity  the  supposition,  that  the  Earl  of  Roxburghe  could  mean  to  give 
exclusively  to  his  eldest  daughter,  without  giving  to  his  yoongv 
daughters,  that  which  he  had  not  given  exclusively  to  his  eldest 
daughter  manying  a  Drummond,  but  had  given  to  all  his  daughters^ 
if  they  married  particular  persons  pointed  out  to  them ;  it  is,  1  say, 
necessary  to  call  back  your  recollection  to  the  state  of  the  famfly  at 
this  time :  because  on  referring  to  the  state  of  the  family,  your  Lord* 
ships  will  see,  that  there  was  great  ground  for  that  which  was  urged; 
1  mean,  that  the  provision  made  by  the  charters  of  1644  and  164& 
with  reference  to  the  actual  state  of  the  Eari's  family,  is  a  provision 
in  itself  so  whimsical,  that  it  is  difficult  to  argue  at  all  from  any 
supposition  that  any  persons  were  his  persona  ddedw ;  and  that 
there  is  as  good  ground  for  arguing,  as  they  have  argued,  that  he  has 
overlooked  the  three  younger  daughters  of  his  son  Hary  Lord  Ker, 
as  that  he  should  overlook  the  children  of  other  younger  branches  of 
his  family. 

'^  In  the  year  1648,  it  appears  that  Hary  Lord  Ker  was  dead. 
His  father,  the  first  Earl  of  Roxburghe,  had  been  twice  married. 
He  first  married  Mary,  the  daughter  of  Sir  William  Mdtland,  and 
by  that  marriage  he  had  one  son  and  three  daughters, — ^William,  the 
Master  of  Roxburghe,  who  died  without  issue, — Lady  Jane  Ker, 
who  married  the  second  Earl  of  Perth,  and  had  issue, — Lady  Msiy 
Ker,  who  .married  Henry  Lord  Dudhope,  by  whom  she  had  issue  a 
son, — and  Lady  Isabella  Ker,  who  married,  first,  to  Halyburton  of 
Pitcur,  by  whom  she  had  no  child,  and,  secondly,  to  James  Earl  of 
Southesk,  by  whom  she  had  children.  Lady  Jane  Ker,  who  had 
married  John  the  second  Earl  of  Perth,  had  issue,  Henry  Lord 
Drummond,  who  died  without  issue,— James,  who  was  aiierwards 
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Ewl  of  Perth,  T?ho  had  seTeral  sons  and  daughters, — his  third  son,        1810. 

John  Dnunmond,  had  issue, — his  fourth  son   was  Sir  William     

Drammond ; — and  she  had  also  two  daughters,  Ladj  Jane  Drum-     kbk,  &c. 

mood,  who  married  John,  the  third  Earl  of  Wigton,  by  whom  she    ,^„gg*  ^^ 

Ittd  six  sons  and  two  daughters,  and  Ladj  Lilias,  who  was  married 

to  James  Earl  of  Tullihardine^  bj  whom  she  had  issue.    My  Lords, 

Lady  Jane  Drummond,  who  married  the  Earl  of  Wigton,  had  issue^ 

John  Lord  Fleming,  who  was  the  fourth  Earl  of  Wigton,  and  who 

married  Lady  Anna  Ker,  second  daughter  of  Hary  Lord  Ker, — 

Robert  Fleming,  Henry  Fleming,  James  Fleming,  William  Fleming, 

and  Charles  Fleming.     This  is  the  state  of  his  family  by  his  first 

wife. — ^The  following  was  the  state  of  his  family  by  his  second  wife. 

Haiy  Lord  Ker  was  dead.     Hary  Lord  Ker  had  left  behind  him, 

Lady  Jane,  Lady  Anna,  Lady  Margaret,  and  Lady  Sophia  Ker. 

"*  In  this  state  of  the  family  of  the  Earl  of  Roxburgbe,  he  executes 
the  deed  of  1648;  and  in  executing  that  deed  he  passes  oTer  bis 
eldest  daughter  Lady  Jane  Ker  herself :  he  does  not  pass  her  over 
absolutely,  because  he  makes  a  provision  for  some  of  her  issue ;  but 
with  respect  to  any  personal  provision  for  her  own  indiridual  bene- 
fit, he  passes  her  over.  His  next  eldest  daughter  by  his  first  mar- 
riage, Lady  Mary  Ker,  he  takes  no  manner  of  notice  of ; — his  own 
stiil  younger  daughter  by  his  first  marriage,  Lady  Isabella  Ker,  he 
takes  no  notice  of :  so  that,  looking  to  this  instrument  of  1648  as  a 
piorisionfoT  the  family,  it  appears  that  he  makes  no  prorision  for  Lady 
Jane  Ker,  the  eldest.  He  does  not  limit  the  estate  to  her,  but  he  does, 
in  the  manner  I  shall  mention,  limit  the  estate  to  one  of  her  sons,  (4th 
son,  Sir  Wm«  Drummond,)  and  he  passes  over,  in  making  this  provi- 
sion for  the  family  of  the  eldest  daughter,  he  passes  over  his  own 
youngest  daughters  altogether,  and  takes  no  manner  of  notice  of  them. 
Hisfiist  limitation  is  to  Sir  William  Drummond,  who  was,  upon  the 
pedigree  I  have  stated  to  your  Lordships,  fourth  son  of  the  Earl  of 
Perth,  passing  over  the  three  eldest  sons.  After  Sir  William  Drum- 
mond, he  proceeds  to  take  as  his  second  substitute  Robert  Fleming, 
who  was  the  second  son  of  the  eldest  daughter  of  Lady  Jane  Ker. 
He  passes  over,  therefore,  the  eldest  daughter  of  Lady  Jane  Ker 
heiself,  but  makes  a  similar  provision  for  one  of  her  children  that  he 
had  made  for  Sir  William  Drummond,  one  of  the  children  of  Lady 
Jane  Ker,  and  he  then  makes  his  third  substitute  Henry  Fleming, 
his  fourth  James  Fleming,  his  fifth  William  Fleming,  and  his  sixth 
Charies  Fleming,  passing  over  again  both  his  grand-daughters.  Lady 
Jaae  Drummond,  afterwards  Lady  Wigton,  and  the  I^y^  afterwards 
Lady  Tullibardine ;  so  that  in  the  line,  your  Lordships  observe, 
which  descended  from  his  first  wife,  he  makes  no  provision  for  his 
own  first  daughter,  though  he  does  for  the  descendant  of  that 
daughter ;  he  passes  over  his  own  younger  daughters,  and,  when  the 
descent  goes  on  further  from  him,  he  passes  over  three  sons  of  Lady 
Jane  Ker,  his  eldest  daughter,  he  passes  over  the  first  son  of  Lord 
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1810.       Wigton,  and  then  he  proceeds  to  limit  the  estates  to  the  second  and 

— ^—     other  sons  of  Lord  Wigton,  passing  over  his  youngest  gzand-dai^- 

KER,  &c.     tgyg^  jjjg  daughters  of  Lady  Jane  Ker ;  from  which  it  is  aigaed,  and 

iMNB8,*&c.     1  ^^^  notice  of  the  ciroumstance,  in  order  that  the  parties  maybe 

satisfied  that  I  have  noticed  it,  that,  if  he  could  pass  by  his  own 

younger  daughters,  and  his  own  younger  grand-daughteis  by  his 

first  marriage,  and  could  give  a  preference  to  the  descendants  of  tbe 

eldest  grand-daughter  by  the  first  marriage,  it  could  hardly  be  psedi- 

cated  of  him,  that,  with  respect  to  the  grand-daughters  of  the  secoai 

marriage,  he  could  not  mean  to  make  the  same  sort  of  prorisioo, 

and  pass  over  the  three  youngest  of  those  grand-daughten. 

•<  My  Lords,  This  deed  of  1(>44  contains  some  passages  which  I 
think  ought  to  be  pointed  out  to  your  Lordships  attention ;  not*  I 
say,  as  eridence  that  he  who  made  the  deed  in  1648  meant  the 
same  thing  as  he  meant  by  the  deed  of  1644,  when  his  purpose  to 
1648  was  to  revoke  the  deed  in  1644,  and  to  make  other  prorisioiis; 
but  with  reference  to  ascertaining  what  is  the  legal  meaning  of  the 
language  which  is  used.  After  making  these  provisions  as  to  tbe 
Flemings  marrying  his  daughters,  and  after  making  the  prorisicas, 
which  your  Lordships  will  recollect,  naming  the  third  daughter  as  if 
she  WQs  the  second  daughter,  and  the  second  as  if  she  was  the  third, 
he  proceeds  to  notice  the  case  of  the  four  younger  sons  of  the  Flem- 
ings, the  elder  not  succeeding  under  the  limitation,  by  not  obserriiig 
the  conditions,  and  then  he  says,  *  Thaine,  and  in  ather  of  tbeese 
'  caices,  we  have  designet,  nominate,  and  appoynted,  and  by  tUr 

*  pntts,  designes,  nominattes,  and  appointee.'  Now,  I  b^  yoar 
Lordships  attention  to  these  words,  '  the  immediat  next  eldest  kwll 
*"  sonnes,'  in  the  plural  number,  *  of  the  saides  Johne  Lord  Flemjig 
'  and  Dame  Jeane  Drummond  his  Lady,  being  immediatlie  next  in 
'  birthe  to  their  eldest  sone,  and  are  ilk  ane  of  them,  *ucce$noi  after 

*  uyres,  to  be  the  persouneswha  sail  succeed  to  us  in  our  said  estste, 

*  landes,  baronnics,  and  uyres  above  spect,  they  always  mareii^  and 

*  taking  to  yr  lawU  spouses  the  eldest  lawll  dochter  of  the  said  Loid 
'  Ker,  our  sonne,  being  on  lyffe,  and  unmarried  for  the  tyme,  and 

*  they  and  yr  airis-maill  forsaid  of  the  said  marriage  keepand,  per- 
'  formand,  and  fulfilland  the  haill  remanent  conditiounes  of  this  pat 
'  nomination.' 

'^  My  Lords,  The  words  which  I  have  read  to  your  Lordsbips 
constitute  a  description  of  persons  which  must  admit  of  constructJoa, 
because  they  require  construction.  It  is  absolutely  impossible  to 
give  them  the  effect  they  have  in  common  parlance,  this  is  to  *  the 
'  immediat  next  eldest  lawll  sonnes  of  the  saidis  Johne  Lord  Flem- 
'yngand  Dame  Jeane  Drummond,  his  Ladie,  being  inmiediatlie 
'  next  in  birthe  to  their  eldest  sonne.'  Why,  a  sixth  son,  in  the 
language  of  common  parlance,  could  not  be  said  to  be  next  in  birth 
to  their  eldest  son  ;  but  he  might  become  next  in  birth  to  their  eld- 
est son  by  the  failure  of  his  intermediate  brothers ;  and  these  woids, 
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at  the  momeDt  of  the  execution  of  this  deed,  might  describe  one  per*  1610. 
SOD,  and  at  the  time  that  they  would  be  to  be  acted  upon  as  a  limi-  ■ 
tation  taking  effect,  they  might  describe  an  entirely  different  person;  **■»  ^^' 
and  this  shows  therefore  that  you  must  get  at  the  meaning  of  the  iHHks,  &c. 
words,  by  construing  each  word  with  reference  to  every  other  word, 
and  by  construing  the  whole  with  reference  to  the  context  in  which 
the  words  occur, '  they  always  mareiog  and  taking  to  yr  lawll  spousez 
'  the  eldest  lawll  dochter  of  the  said  Lord  Ker,  our  sonne/  Now 
the  eldest  daughter  of  Lord  Ker,  in  common  parlance,  would  mean 
Lady  Jane  Ker ;  but  that  the  eldest  daughter  of  the  said  Lord  Ker, 
oar  son,  may  mean  at  one  time  Lady  Jane  Ker,  under  the  effect  of 
this  instrument,  at  another  time  Lady  Margaret  Ker,  and  at  another 
Lady  Anna  Ker,  is  clear  by  the  words  which  follow  here,  which 
are, '  being  on  lyffe  and  unmarried  for  the  tyme  ;*  and  the  question, 
therefore,  under  any  other  instrument  would  be,  whether  the  words, 
'  eldest  lawll  dochter  of  the  said  Lord  Ker,'  being  proved  in  this 
context  to  be  words  not  necessarily,  and  in  eyery  point  and  pe- 
riod of  time  describing  the  same  ascertained  individual,  the  question 
in  every  other  conveyance  would  be,  whether  there  are  words  in  it 
to  show  that  the  terms,  '  eldest  lawful  daughter  of  Lord  Ker/  would 
necessarily  mean  a  class  of  persons,  taking  them  together  with  the 
context,  as  clearly  as  the  words,  «  being  on  Ijffe  and  unmarried  for 

*  the  tyme/  prove  such  a  meaning ;  for  there  is  no  contending  that 
those  are  the  only  words  in  the  language  capable  of  giving  such  a 
construction  to  the  words  which  precede  them. 

"  So  again,  my  Lords,  it  is  necessary  to  ascertain  the  construction 
to  be  given  to  the  words  in  this  clause,  *  their  airis-maill,'  and  ^  thir 

*  airis-maill  foresaid  of  the  said  mareadge,  keipand,  performand,  and 

*  fulfiUand,  the  haill  remanent  conditionnes  of  the  pnt  nominatioun.* 
Now  it  is  stated  as  a  proposition  generally  true,  as  it  undoubtedly  is, 
that  the  words  heirs-male  do  not  mean  heirs-male  of  the  body ;  I 
mean  do  not  mean  beirs-male  of  the  body  in  Scotland ; — still,  if  they 
are  beirs-male  of  the  marriage,  they  may  mean  heirs-male  of  the 
body  :  and  if  the  question  were  to  arise  therefore  upon  this  instru- 
ment, I  am  satisfied  that  your  Lordships  could  be  driven  by  no  pre- 
cedent necessarily  to  say,  that  these  words,  *  heirs-male/  meant 
heirs-male,  not  merely  of  the  body,  but  heirs-male  generally,  when 
the  author  of  this  deed  has  said  that  they  mean  heirs-male  of  the 
marriage. 

^  Then  follow  these  words  :    *  And  falzeing  of  all  the  before- 
'  namit  persons,  be  deceis  or  not-performance  of  the  foresd  condi- 

*  tiounes ;  in  that  caise  we  have  designit,  and,  be  thir  pntts,  designes 

*  the  said  Lady  Jeane,  Margaret,  Anna,  and  Sophia  Kers,  our  oyes, 
'  and  falzing  of  the  first,  the  next  immediate  eldest  of  the  sds  doch- 

*  ters  wccessive  after  uyresi  and  yr  airis-maill  lawlie  to  be  gottine  of 
'  yr  bodies,  to  be  the  persoime  wha  sail  succeed  to  us  in  our  sds 
'  landes,  barronnies,  erledom,  and  uyres  above  wm.'    Here,  your 
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1810.         Lordships  observe,  is  an  express  limitation,  that  the  daughters  are  to 

'■    take  successivd  ;  and  I  mark  that  as  I  go  along,  because  the  insertion 

KBB,  &c.      Qf  g^Ql|  m2  express  limitation  in  this  instrument  (1644),  and  of  such  a 

iMNKs  &c.    liinitation  as  that  which  is  to  be  found  in  the  deed  of  1648,  are  the 

two  facts  which  must  be  put  together,  when  jou  come  to  reason 

what  is  the  effect  of  that  obscure  passage  in  the  subsequent  deed  of 

1648 ;  but  I  cannot  pass  this  oyer  without  saying,  that  if  the  word 

successive  had  not  stood  part  of  this  sentence,  I  should  have  held  it 

indisputably  clear,  that  the  meaning  was  exactly  the  same  :  for  if  it 

had  stood,  '  and  falzeing  of  the  first,  the  next  immediate  eldest  of 

*  the  sds  dochters  after  ujrres,  and  yr  airis-maili  lawlie  to  be  gottioe 

*  of  yr  bodies,  to  be  the  personne  wha  sail  succeed  to  us  in  our  sds 
^  landes,  baronnies,  eriedom,  and  uyres  above  wm/  I  think  it  must 
have  been  indisputably  clear,  that  that  would  have  created  a  succes- 
sion without  the  word  successive.  And  I  have  to  call  your  Lord- 
ships attention  here  to  the  singular  word  '  personne  ;'  for  it  cannot 
be  doubted,  that  that  word,  in  the  consideration  of  what  might  be 
the  necessary  actual  application  of  it,  when  an  application  of  it  was 
called  for,  with  reference  to  a  person  to  succeed,  might  be  applied 
to  a  person  at  that  time,  to  whom  it  would  not  be  applicable  at  the 
lime  the  instrument  speaks,  that  is,  at  the  time  of  its  execution,  as 
describing  a  person  who,  in  a  future  event,  might  be  the  person  to 
whom  only  it  could  be  applied,  and  to  whom,  therefore,  necessarily 
it  must  be  applied. 

**  My  Lords,  This  goes  on  to  say,  '  they  always  mareing,  and 

*  taking  to  yr  lawll  spouss,  ane  gentilman  of  the  name  of  Eer,  of 
'  lawll  and  honoU  descent/  Your  Lordships  observe  that  as  the 
singular  term  person,  in  the  former  part,  must  mean  persons,  so  the 
plural  term  here  must  mean  they  and  each  of  them.  It  must  be 
singular  and  plural.  *  They  always  mareing  and  taking  to  yr  lawll 
^  spouss  ane  gentilman  of  the  name  of  Ker,  of  lawll  and  honoll  de- 
'  scent;  and  yr  sds  husband  and  yr  airis  forsds,  taking,  keiping,and 
^  retaining  the  said  surname  of  Ker  and  arms  of  the  sd  Hous  of 
*'  Boxburghe  allenarlie,  in  all  time  yrafter;  as  also  performand  the 

*  remanent  conditiounes  of  this  pntt  nominatioun  :  and  falzeing  also 

<  of  all  the  sds  personnes,  be  deceis  or  not-performance,  as  sd  is;  in 

*  that  case,  we  have  designit,  and,  by  thir  pntts,  designes  and  ap> 

*  poyntes  our  nearest  and  lawll  air-maill  qtsumever,  being  ane  gentil- 

<  man  of  the  name  of  Ker,  of  lawll  and  honoll  descent,  and  the  heirs- 
^  mail!  lawlie  to  be  gottine  of  his  body.'  Your  Lordships  will  permit 
me  to  observe,  that  here  the  Ladies  were  required  to  take  a  gentleman 
of  the  name  of  Ker  in  marriage.  That  was  not  the  case  in  the  deed 
of  1648.  The  person  who  was  to  take  under  this  last  limitation  was 
to  be  a  gentleman  of  the  name  of  Ker,  entitled,  as  I  understand,  law- 
fully entitled  to  the  name  of  Ker,  of  lawful  and  honourable  descent, 
which  is  not  the  case  in  the  deed  of  1648. 

**  Then,  my  Lords,  there  is  another  clause,  which  it  is  necessary 
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also  to  call  your  Lordships  attention  to,  and  that  is  a  clause  with  1810. 
reference  to  the  portions.  *'  In  caise  it  sail  happine,  the  said  Sir  _ii— . 
'  William  Drummond.  or  any  others  of  the  persons  either  particu-     kbh,  &c. 

*  larlie  or  generally  before  namit,  and  their  airis-maili  forsd  lawlie 
'  to  be  gottine  of  yr  bodies,  being  married  as  sd  is,  or  ony  of  them, 
'  to  succeid  to  us  in  the  said  estate  and  living,  be  yirtue  of  thir 

*  pntts,  that  thane  and  in  that  caise,  the  samyne  persone  sua  suc- 
ceeding, and  their  spouses,'  (There  the  word  person  clearly  must 
mean,  not  an  indiyiduai  who  could  be  described  at  that  time,  but  indi- 
Tidnals  who  were  to  succeed  one  after  another,  and  who  might  there- 
fore be  said,  though  described  by  a  singular  term,  with  great  pro- 
priety to  be  a  person  who  might  have  their  spouses).  '  to  be  joyned 

*  in  mareadge  with  them ;  and  their  airis-maill  forsades  sail  be 
'  haldine  and  obleist  to  content  and  pay  to  the  remanent  dochteris 
'  before  namitt  of  the  said  umql  Hary  Lord  Ker,  the  several  soumes 

*  of  money  after  spectt,  ilk  ane  of  them  for  yr  awne  pairts,  as  is 
'  after  divydit ;  give  thaire  be  only  ane  of  them,  to  content  and  pay 

*  to  the  said  dochter  the  soume  of  forty  thousand  merkia,  usual 

*  money  of  this  realme  ;  and  give  there  be  only  twa  of  them  on  lyffe, 

*  to  coDtent  and  pay  to  the  eldest  the  soume  of  threttie  thousand 
'  merkis,'  (Your  Lordships  will  recollect  these  portions  are  enlarged 
in  the  deed  of  1648),  '  and  to  the  youngest^  the  soume  of  twenty-five 
'  thousand  merkis,  money  foirsaid  ;  and  give  they  be  all  thrie  on 

*  lyffe,  to  content  and  pay  to  the  eldest  the  soume  of  threttie  thou- 

*  sand  merkis,  usual  money  forsd ;   to  the  second,  the  soume  of 

*  twenty-five  thousand  merkis,  money  foresaid  ;  and  to  the  youngest, 

*  the  soume  of  twenty-five  thousand  merkis,  money  foresaid  ;  and 
'  that  sua  soon  as  they  sail  be  of  the  age  of  sexteine  years :  Provid- 

*  ing  that,  in  caice  it  sail  happine  that  any  of  the  sdes  dochteris,* 
(which  might  be  one  of  them  ;  for  though  there  were  three,  that 
might  describe  either  two  or  one,)  '  to  depart  this  lyffe  befoir  they 
'  be  of  the  age  forsd.*  (Now,  if  one  daughter  died,  you  would  be 
obliged  to  construe  that  word  as  if  it  were  she  ;  and  if  two 
daughters  died,  you  would  be  obliged  to  construe  any  of  the  said 
daughters  as  meaning  either  of  the  said  daughters.  That  is  another 
passage  that  tends  to  shew,  that  a  plural  word  is  sometimes  used, 
which  must  be  applied  to  a  single  person),  *  or  zitt  before  they  be 

*  married  ;  in  that  caice,*  (This  I  would  also  draw  your  Lordships 
attention  to),  *  the  portioun  of  the  sd  dochter  sua  deceisand  sail  re- 
'  return  to  our  sd  air,  and  nawayes  fall  to  the  rest  of  the  sdes  sisteris, 

*  yr  aiiis  nor  exers.*  Now  there  also  the  singular  term  portion,  and 
the  ringular  term  daughter,  might,  by  events,  be  necessarily  con- 
straed  to  mean  portions  and  daughters ;  and  the  plural  term  sisters, 
their  heirs  and  successors,  might,  by  the  course  of  events,  be  made 
to  define  one  and  one  only. 

''  My  Lords,  I  have  nothing  further  to  observe  upon  this,  except 
calling  your  Lordships  attention  again,  in  a  short  word,  to  that  which 
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1810.        I  bflve  termed  the  power  of   reyocatioo,  and  which  is  in  these 
—    words :  *  But  prejudjoe  always  to  nsy  at  any  time  daring  onr  lyffe 
KKR,  &c.     I  Ujq^^  ^  diichargey  reforme,  alter,  or  renew  thir  pntts  as  we  sail  think 
i!niM,&c.    •expedient/ 

*^  My  Lords,  the  next  instrument  which  it  is  necesaaxy  to  take 
notice  of  in  the  course  of  these  transactions,  is  the  charter  in  1646, 
and  that  charter,  it  is  necessary  to  observe  upon.  The  lands  weie 
granted  to  himi  and  to  the  heirs  male  of  his  body,  with  remainder, 

*  heredibus  suis  rel  assignatis  quibuseunque,  in  ejus  optione,  deng- 

*  nandisy  nominaadis,  vei  eonstituendis  per  ipsum,  aliquo  tempore  in 
<  Tita  sua,  Tel  ante  ejus  decessum,  per  assignationem,  designationem, 

*  nominationem,  sen  dedarationem,  sub  sua  subscriptione.'  From 
this  I  infer,  that  as  early  as  1646,  and  therefore  earlier  than  1648» 
the  Earl  had  made  up  his  mind,  that  the  regulating  instrument  of 
his  title  should  not  be  that  deed  of  1646,  because  your  Lordships 
obsenre,  that  he  alludes  dearly  to  some  instrument  thereafter  to  be 
executed. 

**  My  Lords,  In  1648,  he  executed  that  deed  or  charter  upon 
which  the  oontroYersy  has  principally  turned  at  your  Lordships  Bar: 
and  it  is  necessary,  in  order  that  this  case  may  be  fully  understood, 
and  with  clearness,  to  lay  before  you  the  principles  which  gorem  die 
judgment  of  the  individual  who  addresses  your  Lordships,  first  to 
state  the  effect  of  that  charter. — The  person  first  called  is  the  same 
Sir  William  Drummond,  as  *  youngest  lawful  sone  to  Johne  Eari  of 

*  Perth,  and  the  aires  maill  lawfully  to  be  gottine  of  his  body,  with 

*  his  spouse  after  mentionat'  Here,  my  Lords,  is  the  first  alteretion 
to  which  it  will  be  necessary  for  your  Lordships  to  advert,  that  the 
heirs-male  of  Sir  William  Drummond  who  are  to  take  under  the 
deed  of  1648,  were  to  be  the  heirs*male  of  the  body  of  Sir  William 
by  his  spouse  after  mentioned,  which  is  repeatedly  after  mentioned ; 
and  it  is  material  to  notice  that,  because  it  has  been  intimated,  that 
under  the  deed  of  1644  there  might  be  heurs-male  of  Sir  WHlttm 
Drummond  who  might  take,  who  would  not  necessarily  be  his  heiis- 
male  by  any  of  the  daughters  of  Haiy  Lord  Ker.  Perhaps  that  will 
admit  of  more  doubt  than  seems  to  have  been  thought  to  belong  to 
that  question  ;  but  under  this  deed  of  1648,  that  no  other  hein-male 
could  take  under  the  effect  of  this  limitation,  is  abundantly  dear. 
He  proceeds  then  to  limit  the  estates  to  the  second  lawful  son  of 
John  Lord  Fleming  and  Dame  Jean  Drummond,  his  Lady,  and  the 
heirs-male  of  his  body ;  then  to  the  third  son,  and  then  to  the  fmoA 
lavrful  son  of  John  Lord  Fleming  and  his  Lady.  And  here  your 
Lordships  will  allow  me  to  call  your  attention  to  the  manner  in 
which  he  calls,  in  this  tailzie,  the  younger  Flemings :  *  I  nominate, 

*  declare,  and  constitute  the  next  immediate  eldest  lawful  sons  of  the 

*  said  John  Lord  Fleming,  procreate  or  to  be  procreate  betwixt  him 

*  and  the  said  Dame  Jeane  Drummond,  his  Lady,  and  the  airis-male 
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'  lawfuDj  to  be  gotten  of  their  bodies  with  their  spouses  reipeedve        iglO. 
*  after  nonuDate.*  ^ 

"  Now,  my  Lords,  althoogh  it  be  perfectly  clear,  that  the  institute     kkb,  &c. 
heie  mentioned,  as  the  youngest  lawful  son  of  John  Earl  of  Pertht         ^*  ^^ 
could  not,  by  any  possibility,  mean  any  person  but  Sir  William  Drum- 
mond,  because  it  is  a  description  of  Sir  William  Drummond,  he  being 
abo  described,  eo  nomine^  Sir  William  Drummond,  and  that  the  second 
lawful  son  of  Lord  Fleming  could  mean  no  body  but  Robert  Flem. 
ing,  for  the  same  reason,  because  he  b  named,  and  so  that  the  third 
and  the  fourth  lawful  son  could  mean  only  those  individuals  who 
are  named  by  their  Christian  and  siraames ;  yet,  my  Lords,  would 
it  be  difficult  or  impossible  to  say,  that  where  such  a  general  term, 
as  the  next  immediate  eldest  lawful  sons,  is  found,  and  which  is  not 
limited  in  its  construction  by  the  actual  use  of  those  words  which 
constitute  name  and  simame,  and  where  the  purpose  was  to  create  a 
soooession,  that  that  term  could  mean  others  than  the  fifiih  son,  and 
tliat  it  did  mean  the  sixth,  seyenth,  eighth,  ninth,  or  tenth  ?     Here 
oonstmction  b  not  only  admksible,  but  no  efiect  whaterer  can  be 
giren  to  the  deed,  unless  you  do  admit  it,  because  thb  b  without  a 
sbgle  word  expressiye  of  the  idea  of  succession  i  this  is  a  limitation 
to  the  next  immedbte  eldest  lawful  sons  of  the  said  John  Lord  Fie* 
mmg,  to  the  whole  of  them  described  as  sons  by  the  plural  term, 
sod  to  the  heirs-male  lawfully  to  be  begotten  of  their  bodies.    I 
pietame  it  cannot  be  contended,  that  that  was  a  limitation  under 
which  all  four  of  these  sons  could  take  at  once  shares  descendible  to 
the  heirs*  male  of  their  bodies  lawfully  begotten.    Why,  then,  if  all 
the  sons  are  not  so  to  take,  how  can  they  take  unless  tuccetsivi  ; 
and  if  they  take  successhif  by  what  term  are  they  so  to  take,  there 
bdng  no  such  term  as  succesmi  in  the  instrument,  unless  it  b  by 
rirtue  of  these  terms  which  form  the  whole  description  ?  the  mean- 
bg  of  the  whole  being  put  together,  and  that  meaning  being  collect* 
ed  from  the  context,  and  the  whole  of  the  context  in  which  those 
words  occur.    These  therefore  are  extremely  material  words  in  thb 
deed  of  ld48,  as  shewing  what  it  is  that  the  author  of  this  deed  of 
1648  means,  when  he  connects  plural  terms  with  singular  terms,  and 
aingubr  terms  with  plural  terms.     It  cannot  be  denied,  I  pesume, 
that  you  may,  from  the  construction  of  each  and  every  word,  see 
what  b  the  proper  construction  to  be  put  upon  the  whole  of  the 
words. 

''  There  then  follows  thb  clause,  to  which  I  would  call  your  LorA- 
slups  attention :  '  And  also  proriding,  that  the  said  Sir  William 
'  Ihummond,  and  failing  of  him  by  decease,  or  in  case  of  hb  marriage, 
'  Of  not  observing  of  the  conditions  above  and  after  mentioned,  the 

*  next  poson,'  in  the  singular  number,  'havand  right  for  the  time 

*  to  succeed.'  I  call  your  Lordships  attentioo  to  die  words  *  to  anoi- 
'  ceed/  Here  b  penon  in  the  singukur  number  connected  with  the 
idea  of  succession,  as  expressed  in  the  terms  *  havand  right  for  the 
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1810.       *  time  to  soooeecl,  as  said  is,  sail  niany  and  take,'  to  what?  to  kit 
'  lawful  spouse  ?    No  :  it  is   '  sail  marry  and  take  to  their  lawfal 

KBR,  &c.  «  spouse.'  Then,  my  Lords,  I  say,  if  you  were  to  ask  me  at  tbe 
iNNBs'  &c.  ^^^^  ^^^^  instrument  is  executed,  who  is  the  next  person  haviiig  a 
right  for  the  time  to  succeed,  I  should  reply,  that  it  is  the  penoo 
named  in  the  settlement  who  is  next  to  succeed ;  but  if  you  askei 
me  who  that  means  at  the  time  a  former  substitution  fails,  that  per- 
son who  was  next  to  succeed  at  the  time  of  the  execution  of  the 
deed  might  not  be  the  person  who  was  then  next  to  succeed;  and 
the  question  is.  Whether  it  is  not  matter  of  necessary  constmctioo, 
in  order  to  carry  into  effect  the  conditions  and  restrictions  of  this 
deed,  that  you  should  say  that  the  singular  term,  the  next  penon, 
is  meant  to  describe  a  plurality  of  persons  taking  certainly  indiTida- 
ally  when  they  do  take,  but  a  plurality  of  persons  under  a  siogular 
phrase,  and  is  not  that  demonstrated  by  the  plural  pronoun  thdr,  as 
coupled  with  these  words,  the  next  person  and  their  spouaes  ? 

^'  My  Lords,  I  know  it  has  been  said,  the  meaning  would  have 
been  exactly  the  same,  if  it  had  been  the  next  person,  and  his 
spouse  :  the  meaning  would  have  been  the  same ;  but  still  the  sin- 
gular term,  the  next  pergouy  and  the  singular  term,  his,  would  have 
described.  In  two  erents,  very  different  persons.  They,  therefore, 
would  be  terms  apt  enough  to  describe  more  persons  than  one,  ac- 
cording as  they  were  used  in  their  connection  :  the  indiridual  yrho 
was  to  be  taken  to  be  their  lawful  spouse,  was  Lady  Jane  Ker, 
eldest  daughter  of  Hary  Lord  Ker.  I  press  upon  your  Lordships 
attention  this  phrase,  to  satisfy  the  parties,  that  you  have  not  for- 
gotten, that  a  great  deal  of  stress  was  laid  upon  this  expressicm ; 
that  in  this  Tery  deed,  upon  which  has  arisen  this  discussion,  Lady 
Jane  Ker  is  expressly  described  as  being  the  eldest  lawful  daughter 
of  Hary  Lord  Ker,  Lady  Anna  Ker  is  here  stated  to  be  the  second 
daughter  of  Hary  Lord  Ker,  who,  in  the  deed  of  1644  had  been 
stated  to  be  third  daughter  of  Robert,  and  Lady  Margaret  is  put  in 
her  proper  place. 

^'  There  then  follows  a  clause,  upon  which  a  great  deal  of  aign- 
ment  has  been  used,  as  to  taking  the  name  of  Ker,  and  bearing  the 
arms  of  Roxburghe  :  *  In  caice  of  failzie,  or  that  they  refnis  or  for- 

*  here  to  assume  and  tak  upon  them  the  said  surname  of  Ker,  and 

*  carry  and  bear  the  said  arms  of  the  house  of  Roxburghe,  in  that 

*  caice  the  person  fidlzien,  and  the  a^ris  of  thair  body,  sail  amit  and 

*  tyne  die  benefit  of  the  tailzie  and  succession.'  There  is  another 
part  to  which  I  would  call  your  Lordships  attention.  '  In  that 
'  caice,  the  person  or  air  of  tailzie  sua  fiulzien,' — ^but  that  I  may  pass 
over ;  and  that  brings  me  to  the  particular  clause  in  this  instru- 
ment upon  which  the  question  mainly  arises  :  *  And  qllds  aU  fiulae- 

*  ing  be  decease,  or  be  not  obserWng  of  the  provisionsy  restrictions, 

*  and  conditions  above  written,  the  right  of  the  said  estate,'  in  refer- 
ence to  which,  as  your  Lordships  know,  there  is  a  great  deal  of  con- 


CASES  ON  APPEAL  PROM  SCOTLAND.        401 

teit,  whether  it  will  pass  the  dignities,  as  well  as  the  lands,  '  die       1810. 

*  tight  of  the  said  estate,  sail  pertain  and  belong  to  the  eldest  doch- 

*  ter  of  the  sud  Haiy  Lord  Ker,  without  diyision,  and  yr  heiis-male, 
'  she  always  mareing  or  being  maried  to  ane  gentilman  of  honorable 

*  sod  kwfdl  descent,  wha  sail  perform  the  conditions  above  and 
'noder-written;*   and  then  follow  these  words:    'QUds  all  fail* 

*  asg,  and  jr  sds  airis-male^  to  our  nearest  and  lawful  airis-male 
'  qtsomeyer.' 

"  Mj  Lords,  The  question  between  these  parties  arises  principally 
ipen  this  clause.    Sir  James  Innes  Ker  says,  that  these  words,  *  the  States  the 
eldest  daughter  of  Hary  Lord  Ker,  without  division,  and  their  heirs-  d^ms  of  the 
male/  mean  the  daughters  in  succession  ;  and  that  as  Margaret,  oi^p^™|^. 
the  fidlure  of  the  former  daughter,  became,  in  a  sense,  eldest  daugh* 
tcr,  he,  descending  from  her,  as  the  heir-male  of  her  body,  is  en- 
titled to  these  estates  and  these  dignities.    He  contends  further, 
that  the  words  their  heirs-male  do  not  mean  heirs-male  whatsover, 
or  heirs-male  in  the  general  sense,  but  that  the  context  shews  that 
they  mean  heirs- male  of  the  body.    On  the  other  hand,  Colonel 
Walter  Ker  insists,  that  these  words,  eldest  daughter,  are  descriptive 
of  Lady  Jean  Ker,  described,  in  the  former  part  of  the  deed,  as  eld- 
est lawful  daughter  of  Hary  Lord  Ker :  and  he  farther  contends, 
that  the  words,  their  heirs-male,  do  not  mean  heiis-male  of  the 
body,  but  heirs-male  generally;  and  that  therefore,  whether  this 
aeated  an  estate  in  the  eldest  daughter  only,  or  created  an  estate  to 
he  taken  by  the  successive  daughters,  yet  no  third  daughter  can 
take  in  preference  to  the  first  and  second,  until  heirs-male  general  of 
the  first  and  second  have  failed,  and  he  states  himself  to  be  the 
heir-male  general  of  Lady  Jean  Ker,  as  well  as  the  heii^male  gene- 
nl  of  Robert  the  first  Earl  of  Boxburghe,  and  of  Hary  Lord  Ker ; 
sod  that  therefore,  upon  that  construction,  he  is  entitled  to  succeed 
Si  such. 

^'  Mr.  Bellenden  Ker,  on  the  other  hand,  cannot  agree  with  either 
of  them.  He  says,  together  with  Ck>Ionel  Walter  Ker,  that  eldest 
daughter  means  Lady  Jean  Ker;  but  he  says,  together  with  Sir 
James  Innes  Ker,  that  heirs-male  does  not  mean  heirs-male  generally, 
hat  heirs-male  of  the  body  ;  so  that,  upon  one  point,  he  contends 
with  Sir  James  Innes  Ker,  and  on  the  other  point,  with  Colonel 
Salter  Ker.  My  Lords,  It  is  further  insisted,  upon  the  part  of  Mr. 
John  Bellenden  Ker,  as  against  both  these  other  competitors,  that 
this  clause  really  is  not  a  clause  which  creates  heirs  of  tailzie  ;  they 
<^  it  in  the  argument  a  devolution- clause,  a  clause  of  return,  and  a 
gisat  variety  of  other  names :  but  Mr.  John  Bellenden  Ker  insists, 
that  the  individuals  here  described,  however  the  description  may  suit, 
ue  not  individuals  whose  rights  and  interests  are  protected  as  heirs  of 
(aibie. 

*^  I  would  now  call  your  Lordships'  attention  to  the  words, '  qlkia  all 
'  Culzeing,  and  yr  sds  aires-male  ;*  there  are  two  constructions  which 

▼OL.  v.  2d 
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1810.       have  been  put  upon  these  words.    Upon  the  part  of  Sir  James  Iiu» 
— —    Ker,  it  is  contended,  that  the  words,  ^  qlkis  all  &ilxdng,  and  yr  ids 
KKB,  &0.      (  aires-maill,'  mean,  all  which  daughters  filing,  and  their  hein-msk. 
Bs'  &c     Ontheotherhand,  it  has  been  contended  bj other  parties,  thatthatisnot 
so ;  that  ^  which  all  fsdling'  does  not  mean,  which  daughten  aU 
failing,  but  which  substitutes  all  failing;  and  that  if  the  eldeit 
daughter,  or  other  daughters,  and  their  heirs-male  hare  failed,  tbst 
lets  in  the  claim  of  lawful  heirs  male  whatsoever. 
Constroction       *'  My  Lords,  Before  I  part  with  this,  your  Lordships  will  giTe  me 
®^  *!*?  ^u'^^^i  J  ^®*^®  *^  remark,  that  we  have  had  a  great  deal  of  argument  up<m  die 
Retours.  ^  ^    Latin  translation.     Now  I  think  I  do  not  presume  too  much  wbes 
I  say,  that  I  should  think  the  Court  of  Session  in  Scotland  were  jart 
as  good  interpreters  of   these  Scotch  words  as  the  Latin  transb^ 
tor  of  a  charter ;  and  that  to  put  it  at  the  highest,  you  can  only  look 
at  his  translation  as  a  judicial  opinion  what  those  Scotch  weids    : 
meant.     In  the  first  retour,  as  I  understand  the  case,  the  word  ikar, 
which  stands  in  the  original,  is  construed  earum.    If  that  be  a 
right  construction,  earum  must,  of  necessity,  mean  the  heirs  of  the 
daughters.    Ejus  could  not  describe  daughters;  earum  could  not 
describe  males:    therefore,  if  the  translator  is  right  in  niakmg  it 
earumy  his  opinion  is,  that  the  words,  their  heirs-male,  mean  tb 
heirs  male  of  females,  and  of  more  than  one  female;  but  if  we  are  to 
take  the  authority  of  the  same  translator,  and  put  him  upon  die 
Bench  in  the  Court  of  Session  for  this  purpose,  when  he  came  to 
construe  the  words,  which  all  flailing,  and  their  said  heirs-male,  he 
construes  this  word,  not  earunty  but  earum.    Now  it  is  impossiUe 
that  that  can  mean  the  daughters :  it  may  mean  the  daughters  and 
their  heirs- male,  because  earum,  which  is  a  masculine  term,  may  in- 
clude both,  or  it  may  mean  all  the  former  substitutes  and  their  hein- 
male.    My  Lords,  in  some  other  of  the  instruments,  which  we  see 
afterwards,  you  find  this  word  is  construed  by  the  word  e/iut,  whidi 
I  think  would  make  no  great  difference  ;  but  this  word  tkeir  has,  in 
point  of  fact,  admitted  of  all  these  different  translations,  whidi  are 
just  so  many  constructions  put  by  the  men  of  business  of  the  parties 
upon  the  instrument  now  before  your  Lordships. 
Observation        "  My  Lords,  I  cannot  part  with  this,  without  another  observatioB. 
as  to  *«  Heirs,  ^^jj  respect  to  those  who  contend,  that  these  words,  *  which  aB 
'  failing,  and  their  said  heirs-male/  mean,  not  the  heirs-male  of  aD 
the  daughters,  but  the  heirs-male  of  all  the  substitutes.     It  is  im- 
possible for  them,  consistently  with  that,  to  contend,  that  heirs-male 
may  not  mean  heirs-male  of  the  body,  because  the  heirs-male  of  the 
former  substitutes  are  all  heirs-male  of  the  body ;   and  therefwe, 
when  they  construe  these  words,  they  must  say,  that  as  far  as  thej 
are  applicable  to  the  former  substitutes,  they  mean  heirs-male  of  the 
body;  and  that  as  far  as  they  are  applicable  to  heirs  of  the  dai^ 
ters,  they  mean  heirs-male  generally;  and  if  they  do  tha^  they  a^* 
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mity  that  faein-male  Ib  a  flexible  temi,  and  may  meaa  both  heirs*        1310. 
male  geDerally  and  hein-male  of  the  body.  ............. 

"  Your  Lordships  will  permit  me  now  to  point  ont  that  clause  in  kbb,  &c. 
which  the  portions  are  giTen.  I  should  first  have  stated  to  you  a  ,^^,** 
chase,  by  which  he  obliges  himself  and  his  heirs-male  to  denude 
themselTcs  of  what  bare  been  called  the  estates  acquired,  and  to 
GODTey  those  estates  acquired  to  his  heirs  of  tailzie,  and  the  heirs  of 
their  bodies  lawfully  begotten.  I  mark  the  passage  with  respect  to 
the  portions,  because  it  will  require  some  particular  observation. 
It  is  in  these  words :  '  And  in  like  manner  it  is  specially  provided, 

*  be  express  condition  hereof,  that  in  case  it  sail  happen  the  said  Sir 

*  William  Drummond,  or  any  otheris,  our  airis  of  taillie  and  provi* 

*  non  specially  or  generally  before  mentionat,  or  any  of  them,  to 

*  looceid  to  us  in  the  said  estate  and  living,  be  vertue  of  thir  puts, 

*  that  thane  and  in  that  caise  the  samyne  persone'  in  the  singular 
number  '  sua  succeiding,  and  yr  spouses  to  be  joined  in  marreadge 
'  with  ym,  and  yr  aires-maill  aforesaid,  sail  be  haldine  and  obleist  to 

*  ooDtent  and  pay  to  the  remanent  dochteris*  certain  sums.  This  is 
■Doiher  passage  in  which  your  Lordships  see  plural  words  are  con- 
nected with  singular  words,  and  so  connected  with  singular  words  as 
to  prove  that  singular  words  merely  may  mean  a  class  of  persons; 
for  these  words  imply  a  plurality  of  persons.  I  would  shortly  ob« 
sene  to  your  Lordships,  that  the  portions  are  enlarged  by  this  deed ; 
and  then  there  are  several  other  passages  which  afford  some  obser- 
vation, but  which  I  cannot  state  to  your  Lordships  to  be  observation 
material  enough  to  justify  me  in'taking  up  your  Lordships'  time,  by 
BiatiDg  the  remaining  part  of  this  deed. 

**  My  Lords,  Having  now  proceeded  to  detail  to  your  Lordships 
the  effect  of  this  settlement  of  1648,  and  recollecting  that  it  is  my 
duty  to  pay  attention  to  the  convenience  of  the  House,  instead  of 
asking  the  attention  of  the  House  to  my  convenience,  I  would  in 
tlus  stage  of  the  business,  if  your  Lordships  would  give  me  leave, 
adjourn  the  continuation  of  this  matter  until  the  rest  of  the  business 
of  the  House  is  concluded ;  meaning  when  that  is  concluded,  if  your 
Lordships  will  give  leave,  to  proceed  further  to-night,  if  there  should 
be  time.  If,  on  the  other  hand,  that  business  should  detain  your 
Losdahips  too  long  to  admit  of  such  proceeding  to-night,  I  then  pro- 
pose to  resume  the  discussion  of  it  at  an  early  hour  to-morrow." 

Second  Day. 

Friday^  IGth  June  1809. 

**  My  Lords, 

^  I  proceeded,  with  your  Lordships*  indulgence,  in  the  course  of 

jeiterday,  to  the  extent  of  stating  to  your  Lordships  the  contents, 

with  some  observations  upon  them,  of  the  deed  of  1648,  with  the 

history  of  the  transactions  in  this  case  to  that  period.   I  now  resume 
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1810.  the  conaderation  of  the  sobject,  afl^er  stating  to  your  Lordships,  ivliit 
,  it  has  since  occurred  to  me  I  foigot  yesterday,  a  passage  in  the  deed 
KBR,  &c.  executed  by  Robert  Earl  of  Boxbnrghe  in  1643,  whidi  is  a  pansp 
material  to  be  pointed  out  to  your  attention,  because  it  shows,  tbst 
at  a  period  so  early  as  that,  (and  indeed  many  instruments  of  an 
earlier  period  shew  it),  there  was  a  known  distinction,  genenDy 
speakings  between  the  description  of  heirs-male  of  the  body  of  s 
person,  and  a  person's  heirs-male.  The  passage  to  which  I  allude  is 
the  obligatory  clause  in  the  deed  of  the  7th  of  NoTember  164S, 
where  the  Earl  states,  '  Therefoir  wit  ye  us  to  be  bund  and  obleiiti 
^  likeas  we,  be  thir  presents,  binds  and  obleises  us  and  our  airii- 

*  male,  als  weil  gottin  of  our  awin  bodie,  as  our  airis-male,  tailfie^ 
'  and  proYisioune  whatsumerer,  to  ratify  and  approve  the  particalsr 

*  letters  of  prory  of  resignatioune  rexiye  above  spect,  maid  be  ua,  far 
'  resignatioune  of  the  lands,  baronies,  and  utheris  respedM  above 
'  written,  of  the  daitts  and  contents  aboYe  mentionat,  in  all  and 

*  sundry  heids  and  conditions  thereof,  and  binds  and  obleises  us,  and 
<  our  saids  heirs-male,  als  weil  gottin  of  our  awin  bodie,  as  airii- 
^  male,  tailzie,  and  provision  whatsomever,  to  renew  the  sanMi 
^  prories  in  favor  of  the  saidis  airis*male  to  be  gottin  of  oor  bodie, 

*  and  the  airis  of  taillie  specified  in  the  saidis  prories  of  resignatioa, 
'  after  the  forms  and  tenors  thereof.'  I  need  not  detain  your  Lord- 
ships by  reading  other  passages  in  the  same  instrument,  in  wlddi 
the  same  form  of  expression  and  description  of  heirs  occurs. 

^*  My  Lords,  I  would  take  notice  now,  that  the  daase  beginning 
with  the  words  '  eldest  daughter  and  their  heirs-male,'  in  the  deed 
1648,  appears  to  have  been  written,  as  your  Lordships  have  been  in- 
formed by  the  fao-simile,  which  has  been  laid  upon  the  table,  in  s 
blank,  which  has  been  supposed  to  be  too  small  for  a  clause  of  nih 
stitution  of  the  four  daughters,  expressed  in  the  same  manner  as  dnt 
clause  of  substitution  which  appears  in  the  deed  of  1 644,  vrith  refe- 
rence to  which,  therefore,  it  has  been  conjectured,  that  Mr.  Learmoot 
and  Mr.  Don,  whose  names  have  frequently  occurred  in  these  dir 
cussions,  were  trying  which  could  be  the  best  abridger.  and  wbo 
could  put  the  most  of  the  multum  in  parvo.  As  to  this,  it  is  enoi^ 
for  me  to  say,  and  I  shall  trouble  your  Lordships  no  further,  that  I 
cannot  conceive  a  more  dangerous  principle  to  be  introduced  into 
judicial  construction,  than  that  of  giving  yourselves  permission  is 
suppose  that  you  can  judicially  construe  an  instrument  with  regard 
to  such  a  circumstance.  Indeed  in  this  case,  without  entering  into 
general  considerations,  every  inference  that  could  be  drawn  from  the 
circumstance  of  the  vacuity  in  the  parchment  being  so  small,  would 
be  done  away  by  what  appears  in  the  margin,  by  an  insertion  in  the 
margin.  I  am  almost  afraid  to  state  such  an  observation  as  thst; 
because,  if  we  are  to  be  considering,  with  reference  to  any  deed, 
what  we  are  to  allow  to  the  difficulty  of  writing  large  or  writiqg 
small,  in  a  blank  in  parchment  to  be  filled  up,  and  to  be  attending 
to  the  more  or  less  of  difficulty  that  belongs  to  the  compiessing  a 
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larger  or  a  smaller  quantity  of  words  into  a  blank,  it  appears  to  me,        1810. 
we  giTe  oioBelTes  a  liberty  whicb,  in  judicial  matters,  it  would  be     ■ 
the  most  dangerous  thing  in  the  world  to  take.    But  as  to  that  deed    ^^^^  ^"' 
1648|  this  is  a  circumstance  worthy  of  no  judicial  consideration    xnnks^  &c. 
whatever,  when  you  see  a  marginal  insertion* 

**  My  Lords,  I  will  now  point  out  to  your  Lordships  the  fact,  that  ' 
there  was  a  parliamentary  ratification  of  the  charter  of  1646,  and  of 
the  iiifefhnent  of  1648;  the  effect  of  which  parliamentary  ratifica- 
tion, your  Lordships  will  recollect,  has  been  discussed  a  good  deal 
in  the  Committee  of  Privileges.  It  is  not  necessary  to  consider  it 
with  reference  to  the  estates,  and  therefore  I  do  not  trouble  your 
Lordships  with  any  further  observation  upon  it  at  this  moment. 

*'  My  Lords,  It  appears  that  the  Earl  of  Boxburghe  died  in  the 
jear  1650.  Sir  William  Drummond,  who  was  the  institute  in  the 
diarter  of  1648,  made  up  tities  to  him  by  service,  as  heir  of  tailzie 
and  provision ;  and  if  we  could  look  satisfactorily  at  instruments 
which  could  be  stated  to  be  the  most  contemporaneous  with  the  deed 
of  1648,  and  if  we  could  look  at  those  instruments  as  containing  any 
thing  of  judicial  authority,  merely  because  they  happened  to  be 
tmnslations  of  a  Scotch  deed  into  Latin,  your  Lordships  would  find 
the  word  earum  is  probably  the  oldest  and  the  most  contemporaneous 
construction  put  upon  the  words  in  this  clause,  *  their'  heirs-male ; 
and  yet  your  Lordships  will  permit  me  to  say,  you  should  not  be  too 
certam  of  that,  because  I  have  seen  earum  upon  parchment^  where  I 
could  not  be  quite  sure  that  it  stood  so  originally. 

**  My  Loids^  Upon  the  death  of  Robert  Earl  of  Roxburghe,  Sir 
William  Dmmmond  made  up  tides,  and  Sir  William  Drummond 
certainly  seems  to  have  been  reasonably  attentive  to  the  invitation 
given  him  to  marry  Lady  Jean  Ker ;  for  he  does,  in  compliance 
with  the  injunctions  of  the  entail,  in  1655  marry  that  Lady,  and  to 
give  still  greater  validity  to  his  tiUe,  as  it  is  stated,  he  obtained  a 
decree  of  adjudication  in  implement  on  the  bond  granted  by  Earl 
Robert  in  1643. 

^  In  1655,  your  Lordships  will  recollect,  that  a  bond  of  marriage 
was  executed  between  this  Sir  William  Drummond  and  Lady  Jean 
Ker,  and  which  contains  expressions  and  provisions,  to  which  it  is 
aecessary  to  request  your  Lordships'  attention.  It  is  executed,  your 
Lordahipa  know,  upon  the  17th,  or  some  other  day  in  May  1655. 
'  It  is  appointit,  oontractit,  and  finally  agreit,  betwix  the  honoble 

*  parteia  undemamit ;  to  wit,  betwix  ane  Noble  Earl,  William  now 

*  Erie  of  Boxburghe,  Lord  Ker  of  Cessfurd  and  Cavertoun,  on  the 

*  ane  pairt,  and  Lady  Jean  Ker,  eldest  lawful  dochter  to  the  deceist 
'  Harie  Lord  Ker,  with  advyce  and  consent  of  her  honoble  friends 

*  and  eorators  under  snbscryving,  and  of  ane  Noble  Countess,  Dame 

*  Margaret  Hay  Ck>untes8  of  Cassills,  her  motiier,  and  of  ane  Noble 

*  Ede,  John  Erie  of  Cassills,  Lord  Kennedie,  her  spouse,  for  their 
'  intawflt,  on  the  other  pairt,  in  manner,  form,  and  effect,  as  after 
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1 810.        'Mows.'    It  then  recites  this  charter  of  the  23d  of  Febnmiy  1648 

— — «»     pretty  mnch  at  length  :  it  recites  the  intended  marris^e ;  and  then, 

KBR,  Kco.     in  this  deed,  there  are  the  following  projisions.    *  It  is  alwise  here- 

INMB8  &c.    *  ^^  provided,  that  in  case  there  shall  happen  to  be  a  son  of  die 

'  marriage  betwixt  the  said  Noble  Erie  and  the  said  Lad j  Jean  Eer, 

'  to  sacoeed  to  the  estate  of  Roxbnighe,  and  living  during  the  Ijfe* 

*  times  of  the  said  Ck>untess  of  Cassillis  and  Countess  of  Roxbmiglie 

*  respective  living  both  together ;  and  failing  of  a  son  of  the  said  mar 
*•  riage,  in  case  any  other  of  the  said  deceased  Harie  Lord  Ker^s  three 

<  dochters,  viz.  Lady  Anna,  Lady  Margaret,  or  Lady  Sophia  Ken. 

*  sail  happen  to  be  Countess  of  Roxburghe*  by  marrying  cf  axy  4 

*  the  reH  of  the  aires  rfiaillie  who  sail  succeed  to  the  said  estate ;  ii 
'  these,  and  ather  of  these  cases,  during  the  joint  lyfetimes  allenailie 

*  of  the  said  two  Countesses  of  Cassillis  and  Boxbui^he  together, 

*  the  said  Lady  Jean  Ker  sail  be  secluded,  and  her  liferent-infeftment 
'  sail  be  suspended,  in  so  fiir  as  concerns  the  foresaids  lands  of  Weit 

<  Sprouston  and  teinds  thereof,  and  als  many  of  the  rents  and  landi 
'  of  Broxmouth  and  Pinkertons,  and  other  lands  and  teinds,  Ijiag 
'  within  the  said  parochin  of  Dunbar,  in  her  option  always  wfail 

<  p^rt  of  the  saids  lands  and  teins  within  the  said  parochin  of 

*  Dunbar  she  shall  be  sedudit  fra,  as  will  extend  to  5000  meib 

*  yearlie  during  the  space  of  the  foresaid  suspension  : — ^with  dni 

*  provision  always^  that  l^ere  being  a  son  of  this  present  maitisge^ 

*  or  that  any  of  the  saids  uther  three  sisters  above  namit  sail  be 

*  Countess  of  Roxburghe,  as  sud  is,  that  then  and  in  that  case,  the 
^  said  Lady  Jean  sail  be  secluded  from  her  lyferent  of  the  ssidi 

*  lands  and  teinds  of  West  Sproustoun,  in  ather  of  the  saids  eeiei, 

*  als  well  after  the  deeds  of  both  the  saids  Countesses  of  Cssdlii 
*•  and  Roxburghe  as  during  their  lyfetimes ;  so  that  the  said  Ls£e 

*  Jean  sail  have  no   right   nor  possession  of  the  saids  lands  eai 

*  teinds  of  West  Sprouston,  if  ather  there  sail  be  a  son  of  the  nd 

*  mairiage,  or  if  any  of  the  rest  of  her  said  three  sisters  shaD  be 
'  Countess  of  Roxburghe  by  marriage,  as  said  is/ 

**  My  Lords,  I  presume  to  notice  to  you  these  passages,  that  it  nuij 
be  seen  that  we  have  not  forgotten  what  was  the  course  of  the  aigs- 
ment  founded  upon  this  contract  of  marriage.  It  was  reasoned  span 
as  farnishing  this  inference,  (and  I  here  take  leave  to  observe,  that 
the  counsel  on  both  sides  have  found  it  extremely  diflkult  to  restnsa 
themselves  within  the  boundaries  of  those  principles  of  law  which 
have  been  laid  down,  that  you  are  not  to  construe  one  deed  by  sbo- 
ther) ;  but  it  has,  in  point  of  fact,  been  reasoned,  that  this  is  an  is- 
strument  which  tends  to  shew,  that  in  this  year  1656,  when  this 
contract  of  marriage  was  entered  into,  the  parties  to  this  ooatisct 
of  marriage  did  not  entertain  any  notion  that  the  three  younger 
sisters  could  be  Countesses  of  Roxburghe,  except  by  marriage;  from 
which  it  has  been  inferred,  that  therefore  they  could  not  be  Cow 
tesses  of  Roxbuighe  by  the  effect  of  that  limitation  to  the  eUeit 


1810. 


CASES  ON  APPEAL  PROM  SCOTLAND.  407 

ikaghter  and  their  heirB-male,  which  is  ctMitained  in  the  deed  of 
1648.     Now,  to  be  rare,  it  would  hare  been  yeiy  easj,  if  yon  had 
set  about  executing  a  maniage^contract  like  this  of  1655,  with  refe-     kbe,  &c. 
Knee  to  eyeiy  event  that  might  have  happened,  to  hare  provided  f. 

for  every  sach  event.  Lady  Jean  Ker,  your  Lordships  recollect,  '*'''■*»  **^* 
(and  when  one  is  to  consider  what  belongs  to  an  argument  founded 
upon  the  notion,  that  these  four  daughters  were  the  dilectee  penoncB, 
it  is  worthy  of  observation,  that  Lady  Jean  Ker),  when  she  mar- 
ried Sir  William  Drumraond,  was  not  herself,  if  I  understand  this 
mstrument  of  1648,  to  be  considered  as  owner  of  the  estate,  but  Sir 
William  Drummond  was  to  be  considered  as  owner  of  the  estate ; 
and  if  Lady  Jean  Ker  had  died,  Sir  William  Drummond  would  still 
have  continued  owner  of  the  estate,  with  respect  to  himself  and  the 
heirs-male  of  his  body.  But  put  the  case  the  other  way ;  suppose 
Lady  Jean  Ker  had  married  Sir  William  Drummond,  and  Sir  Wil- 
liam Drummond  had  died  without  heirs  of  the  marriage,  does  it 
appear  to  have  been  of  necessity,  that  any  of  the  three  others,  by 
manying  the  other  parties,  whose  connection  with  them  in  marriage 
was  looked  to,  would  have  been  Countesses  of  Rozburghe.  For 
unless  there  was  some  objection  in  point  of  consanguinity  known  to 
the  Scotch  law,  which  I  am  not  at  present  avnire  of,  but  which  there 
might  be ;  unless  it  is  an  absolute  certainty,  that  no  Scotch  Lady 
likes  a  second  husband ;  I  have  no  idea  that  Lady  Jean  might  not 
have  another  husband  in  a  Fleming,  and  be  Countess  of  Boxburghe 
hj  reason  of  that  second  marriage,  as  well  as  by  the  first.  If  the 
Flemings  were  so  connected  with  her  in  consanguinity,  that  they 
eoold  not  be  connected  with  her  after  her  first  marriage,  the  contrary 
of  that  is  true. 

'^  There  is  another  observation  which  has  been  made,  that  because 
die  author  of  this  deed  thought  the  other  three  could  be  Countesses 
of  Roxburghe  only  by  marriage,  they,  ex  necetsitate^  thought  they 
ooold  be  such  only  by  marriage  vnth  the  Flemings ;  but  there  is  also 
a  dause  in  the  deed  as  to  the  manying  some  other  person  of  lawful 
and  honourable  descent  There  is  a  third  observation  to  be  made 
upon  this  deed,  that  if  you  can  look  at  it  as  evidence,  it  is  but  evi- 
dence ;  and  looking  at  it  as  evidence,  being  but  evidence,  it  amounts 
to  nothing  more  than  the  construction  which  the  individual  parties 
to  this  deed  may  be  said  to  have  put  upon  the  charter  of  1648 ;  and 
they  thought  it  possible  that  one  of  those  other  persons  might  be- 
come Countess  of  Roxburghe  ; — ^they  thought  it,  in  the  first  place, 
likely  the  Flemings  might  not  disregard  the  invitation  to  a  matrimo- 
nial connection,  which  this  deed  of  1648  held  out  to  them ;  and 
they  did  not  look  at  all  the  events,  or  through  all  the  contingencies 
that  might  happen,  to  which  the  deed  of  1648  might  apply.  If  it 
can  be  admitted  as  evidence,  it  is  an  instrument  which  your  Lord- 
ships  undoubtedly,  in  that  view  of  the  subject,  ought  to  consider 
when  you  take  a  full  view  of  the  whole  subject  before  you  ;  and  it 
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1810.       is  for  that  reason  I  hare  taken  the  liberty  to  call  yonr  Lordships*  at- 
■     tention  thus  particularly  to  it 
KBB,  &c.         «« ]^y  Lords,  There  was  another  parliamentary  ratification,  which, 
bI'  &c.    y^^^  Lordships  will  recollect,  followed  this  deed  of  nomination  in 
1648,  which  I  think  was  procured  in  the  year  1661 ;  and  it  is  ma- 
terial also  to  take  notice  of  another  deed,  which  was  a  deed  of  rati* 
fication  by  Sir  Walter  Ker  of  Fawdonside,  who  had  at  that  time 
become  the  heir-male  of  the  Kers  of  C^sfiird,  and  consequ^tly 
heir  under  the  ancient  inyestiture.    That  parliamentary  ratification, 
and  that  ratification  by  Sir  Walter  Ker,  will  be  more  material  to  be 
considered  certainly,  in  the  question  upon  the  dignities,  than  thej 
are  with  reference  to  the  contest  relatire  to  the  estates. 

*'  My  Lords,  This  William  second  Earl  of  Roxburghe  had  two 
sons  by  his  marriage  with  Lady  Jean  Ker;  Robert,  who  succeeded 
him  in  1665,  ^and  John,  who  was  afterwards  Lord  Bellenden. 
Robert,  the  third  Earl  of  Roxburghe,  is  stated  to  hare  been  succeed- 
ed by  his  sons  Robert  and  John,  fourth  and  fifth  Earls  of  Rox- 
buighe  ;  and  all  these  heirs  of  entail  are  stated  to  have  completed 
their  feudal  titles  to  the  estates,  in  the  terms  of  the  deed  of  1648. 

''  In  1707»  John,  who  was  the  fifth  Earl  of  Roxburghe,  obtained 
a  patent  from  the  then  Queen,  (Queen  Anne),  which  your  Lordships 
hare  printed  at  length  in  the  appendix  to  Colonel  Walter  Ker's 
case.  It  is  No.  13.  in  that  appendix ;  and  by  that  deed  her  Majesty 
states,  *  Facimusy  constituimus,  creamus,  et  inaoguramus^  eundem 
'  Joannem  Comitem  de  Roxburghe,  Duoem  de  Roxburghe,  Alar* 

*  donem  de  Beaumont  et  Cessfurd,  Comitem  de  Kelso,  Vicecomitem 

*  de  Broxmouth,  et  Dominum  Ker  de  Cessfurd  et  Cayertoun ;  dando, 

*  concedendo,  et  conferendo,  sicuti  nos,  per  prsesentes,  damns,  con- 

*  cedimus,  et  conferimus,  in  diet.  Joannem  Comitem  de  Roxbuighe, 

*  ejusque  haeredes  masculos  de  suo  corpore,  quibus  deficientibns,  ali* 

*  quos  heeredes,  titulo  et  dignitate  Comites  de  Roxbuighe,  perprioia 

*  diplomata  preedecessoribus  diet.  Joannis  Comitis  de  Roxburghe 
*'  catenus  fact,  et  concess.  succedere  destinat.  dictum  titulum,  bono- 

*  rem,  ordinem,  gradum,  et  dignitatem  Ducis.'  So  that  these  hononn 
were  given  to  him  and  the  heirs-male  of  hb  body,  with  remainder  to 
the  heirs  of  the  title  to  the  Earldom  of  Roxburghe :  and,  without  going 
further  in  matter  of  observation  as  to  the  dignities  at  present,  upon  this 
instrument  of  J707>  I  would  just  observe  to  your  Lordships,  that  if  it 
can  be  made  out,  that  the  deed  of  1648  did  not  pass  the  dignities,  orif  it 
can  be  made  out  that  if  the  deed  of  1648  was  intended  to  pass  the 
dignities,  yet,  by  reason  of  the  mode  and  manner  in  which  the  char- 
ter was  executed,  I  mean  witli  reference  to  the  sign-manual  and  the 
cachet,  it  did  not  pass  the  dignity  of  Earl  of  Roxburghe ;  or  if  it 
can  be  made  out,  that  supposing  that  deed  was  not  effectual  to  pass 
the  dignity  of  Earl  of  Roxbuighe,  the  parliamentary  and  other  isp 
tifications  of  this  charter  are  upon  any  grounds  not  sufiicient  to  give 
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▼alidity  to  the  charter  of  ]  648;  it  will  fall  to  be  oonridered,  with       1810. 
reference  to  this  patent  of  lyO?*  upon  whom  the  titles  granted  by 


the  patent  of  1707  will  actually  devolre,  not  with  reference  merely     **"•  "^* 
to  the  intention  of  her  Majesty  who  granted  those  letters  patent  of   innvs,  &c. 
1707»  but  with  regard  to  the  question  of  law  and  fact,  who  is  at  this 
moment  entitled  to  the  Earldom  of  Rozburghe  ? 

**  My  Lords,  In  the  year  1729,  John  the  first  Duke  of  Roxburghe 
executed  a  disposition  of  his  estates.  He  proceeds,  in  that  disposi- 
tkxDy  upon  the  narratiye  of  the  deed  of  nomination  and  the  entail  of 
1648;  and  he  dispones  these  estates  to  Robert  Marquis  of  Beau- 
mont, his  only  son,  and  the  heirs-male  lawfully  to  be  procreated  of 
his  body ;  which  failing,  to  the  other  heirs  of  tailzie  substituted  to 
them,  contained  in  the  tailzie  made  by  the  deceased  Earl  of  Rox- 
burghe, his  great-grandfather's  father,  and  in  his  infeftments  there- 
upon, all  which  heirt  of  tailzie  are  held  as  therein  insert  and  express^ 
ed  ;  which  failing,  to  him,  his  heirs  and  assignees  whatsoeyer.  My 
Lords,  I  do  not  at  this  moment  correctly  recollect,  whether,  in 
that  diarter  of  1729,  when  the  eldest  daughter  of  Hary  Lord  Ker  is 
mentioned,  she  is  mentioned  with  the  addition  of  Aer  heirs- male. 

**  Lb  1740,  the  Duke  of  Roxburghe  executed  another  deed  of  en- 
tail of  certain  lands,  but  in  like  manner ;  and  they  are  disponed  *  to 

*  his  son  Robert  Marquis  of  Beaumont,  and  the  other  heirs-male  of 
« his  own  body,  and  to  his  brother*  german  Lieutenant-General 
'  William  Ker,  and  the  heirs-male  of  his  body  %  whom  failing,  to 
« the  other  heirs  of  tailzie  substituted  to  them,  contained  in  the  said 

*  entafl  of  the  said  estate  of  Roxburghe,  made  and  granted  by  the 
'  said  deceased  Earl,  his  great-grandfather's  father,  and  in  the  infeft- 

*  ments  following  thereupon ;  all  which  heirs  of  tailzie  are  held  as 

*  herein  insert  and  expressed,'  And  here,  without  answering  for  a 
correct  memory  upon  the  subject,  your  Lordships  will  be  pleased  to 
soppose^  (be  the  fact  as  it  may),  that  the  limitation  is  to  the  eldest 
daughter  of  Hary  Lord  Ker,  and  her  heirs-male. 

•'  In  1741,  Robert,  second  Duke  of  Roxburghe,  succeeded  to  his 
fiither,  and  he  is  stated  to  haye  completed  his  inyestiture,  (I  am  now 
stating  from  the  case  of  Colonel  Walter  Ker),  by  executing  the  pro- 
euiatmes  contained  in  the  two  last  mentioned  deeds,  and  by  yirtue 
of  this,  it  is  represented^  that  he  expeded  a  charter  from  the  Crown 
in  &yonr  of  the  heirs  named  in  the  entail  of  1648.  The  clause  in 
this  charter  contained  in  the  substitution  in  fayour  of  the  eldest 
daughter  of  Hary  Lord  Ker  is  conceiyed  in  the  following  terms: 

*  £t  quibus  omnibus  deficien.  per  decessum,  aut  per  non  obseryan* 

*  tiam,  sen  prsestationem,  restrictionum  et  conditionum  supra  script. 
'  jus  diet,  status  et  patrimonii  per  diet,  literas  tallise  declaratur,  ca» 

*  dere,  deyolyere,  et  pertinere  ad  filiam  natu  maximam  quondam 

*  Henrici  Domini  Ker,  filii  Roberti  primi  Comitis  de  Roxburghe, 

*  absque  diyisione,  et  ad  ^'us  heeredes  masculos,  ilia  omni  modo  ob- 

*  Ugata  nubere,  seu  nupta  esse,  generoso  viro  prseclari  et  legitimi 
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1810.        *  Btemmatisy  qui  omnes  conditiones  suprascript.  perimj^ebit ;  qoibiii 

"  *  omnibus  deficientibus,  ad  prsefati  quondam  Robert!  primi  Gomitig 

KBB,  &c,      <  (le  Roxburgbe  propinquiores  et  legitimes  haeredes  mascolos  qnoi- 

ufNBBy  &o.     *  cinque,  et  per  praesentes  providetur  et  declaratur,  quod  eadem  m 

*  cadent  et  deyolrent  conformiter.' 

*^  In  tbe  year  1747)  Robert,  the  second  Duke  of  Roxburgbe^  ex 
ecuted  another  entail  of  his  whole  estates ;  and  in  this  deed  the  landi 
contained  in  the  charter  of  1741  are  disponed  bj  the  Duke,  with  a  r- 
serration  of  his  own  liferent* right,  *  to  John  Marquis  of  Beaumont, 
'  his  eldest  son,  and  the  heirs-male  of  his  body ;  which  failing,  to 

*  the  other  heirs-male  of  his  own  body ;  which  failing,  to  the  other 

*  heirs  of  taikie  substitute  to  thera  by  the  nomination,  designatioii, 
'  and  tailzie  made  and  granted  by  the  deceased  Robert  Earl  of  Rox- 

*  burghe,  my  great-grandfather's  grandfather,  bearing  date  the  23d 
^  of  February  1648  years,  and  by  the  infeftments  following  there- 

*  upon,  (all  tvkick  heirs  o^  iailsie  are  held  as  herein  insert  and  er- 
'  pressed) ;  which  all  failing,  to  me,  my  heirs  and  assignees  whatio- 

*  erer.'  Then,  my  Lords,  follows  this  clause,  which  calls  for  joor 
Lordships'  particular  attention  :  ^  And  failing  of  them  all  by  death, 
'  or  not  obserring  of  the  provisions,  conditions,  and  restrictions  abore 
^  written,  the  right  of  the  said  estate  was  by  the  said  tailzie  dedir- 

*  ed  to  fall,  pertain,  and  belong  to  the  eldest  daughter  of  Heniy  Lord 

*  Ker,  son  to  the  said  deceased  Robert  Earl  of  Roxbuigbe,  without 

*  division,  and  to  her  heirs^male^  she  always  marrying,  or  being 
^  married  to  a  gentleman  of  honorable  and  lawful  descent,  who  dnH 

*  perform  the  conditions  above  written ;  which  all  foiling,  and  their 

*  saids  heirs-male,  to  the  said  deceased  Robert  Earl  of  Boxbiii{^e 

*  his  nearest  and  lawful  heirs-male  whatsoever ;  and  it  is  hereby 

*  provided  and  declared,  that  the  same  shall  fall  and  devolve  to  them 

*  accordingly.' 

*<  My  Lords,  I  have  troubled  your  Lordships,  by  stating  with  so 
much  of  particularity  and  detail  these  last  charters,  concluding  with 
this  of  1747>  under  which  a  feudal  title  was  made  up  by  special 
service  and  infeftment,  I  think,  by  John  the  third  Duke  of  Box* 
burghe,  for  the  purpose  of  drawing  your  Lordships  attention  to  iHiat 
has  been  contended  in  some  degree  in  the  Court  below,  perhaps  is 
a  greater  degree  than  I  am  aware  of  from  the  information  I  have 
received  from  the  papers, — ^to  what  has  been  contended  also  at  par 
Lordships  Bar, — that  you  are  to  look  at  this  charter  as  the  preseot 
investiture  of  the  estate  ;  and  it  is  therefore  aigued,  that  whatever 
was  the  effect  of  the  charter  of  1648,  if  the  charter  of  1648,  propedy 
construed,  gave  to  all  the  daughters  seriatim,  or  in  any  other  way  in 
which  all  the  daughters  could  take,  and  their  heirs-male^  whatever 
those  words  mean,  could  take  ;  yet  this  charter  limiting  to  theeldeit 
daughter  and  her  heirs-male,  the  efiect  of  this  charter,  and  tbe 
subsequent  possession,  is  to  oust  the  title  altogether  of  the  three 
younger  daughters  and  their  heirs-male,  whether  these  words  *hein- 
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iiMile'  are  to  be  taken  to  mean  hein-male  of  the  body,  or  heinhmale  18^0. 
generallj.  My  Lords,  I  sfaail  ofiFer  to  your  Lordships  my  hmnble  — — 
jadgment,  that  it  is  impossible  to  maintain  that.  The  intention  of  *"*»  *®* 
the  author  of  this  charter,  and  all  these  charters,  appears  to  me  to  ^imm^  &c. 
haye  been  declared  in  the  body  of  the  charters  to  be^  not  to  alter  the 
destination  of  the  entails.  There  is  an  express  declaration  in  each 
and  erery  of  them :  it  is  enough  that  there  is  an  express  declaration 
in  the  last  of  them,  that  all  the  heirs  of  tailzie  of  the  deed  of  1648 
are  to  be  taken  as  if  they  were  therein  inserted.  There  is  therefore 
an  express  declaration  upon  the  face  of  each  instrument  itself,  that 
it  was  not  the  intention  of  the  author  of  it,  that  the  eldest  daughter 
should  take  in  any  other  way  under  those  instruments,  or  that  any 
other  interpretation  was  to  be  given  by  them  to  the  charter  of  1648 
than  what  belonged  to  the  charter  of  1648.  I  haye  a  considerable 
indination  of  opinion,  that  if,  instead  of  the  plural  term  '  tkeir ' 
(although  a  yery  weighty  term)  in  the  charter  of  1648,  the  singular 
term  ^  her*  had  been  inserted,  it  might  haye  been  so  inserted  with- 
out considerable  prejudice  to  what  I  shall  submit  to  your  Lordships 
is  the  true  meaning  of  that  deed.  I  am  perfectly  clear,  that  this 
charter  of  1747»  (and  so  of  the  others),  referring  thus  to  the  charter 
of  1648,  does  in  effect  maintain  it;  and  though  in  general  you 
cannot  construe  one  deed  by  another,  yet  where  one  thus  expressly 
refers  to  another,  the  other  is,  as  it  were,  incorporated  into  it,  by  the 
effect  of  that  express  reference,  and  the  deed  here  professing  to  treat 
tSk  the  heirs  of  tailzie  in  the  deed  of  1648  as  if  they  were  therein 
mserted,  you  must  construe  the  expressions  in  the  deed  of  1747*  and 
m  these  intermediate  instruments  between  1^48  and  1747j  by  refe- 
rence to  the  charter  of  1648.  I  do  not  mean  to  deny,  that  if  you 
ean  look  at  these  charters  as  eyidence,  (if  they  can  be  said  to  cany 
about  with  them  the  legitimate  character  of  testimony  as  to  the  mean- 
ing of  another  deed),  they  may  not  be  said  to  amount  to  some  testi- 
mony, that  you  are  not  to  give  a  plural  interpretation  to  this  term  in 
the  charter  of  1648 ;  but  if  notwithstanding  you  shall  giye  them  the 
ehaiacter  of  legitimate  testimony,  you  are  authorised  and  required, 
upon  the  whole  matter,  to  say  that  the  legitimate  meaning  of  the 
deed  of  1648,  in  the  clause  in  question,  is  to  embrace  a  plurality  of 
persons,  in  that  case  it  appears  to  me  that  it  is  impossible  to  say 
that  by  theefifect  of  this  subsequent  charter  and  prescriptiye  possession, 
the  right  of  these  heirs  of  tailzie  is  destroyed,  who  are  to  be  taken  as 
insert  in  this  subsequent  charter. — 1  shall  certainly  trouble  your 
Lordships  no  further  in  what  I  haye  to  offer  to  your  consideration 
upon  this  point. 

*'  My  Lords,  I  understand  the  third  Duke  of  Boxburghe  died 
without  issue  in  March  1804,  and  upon  his  death,  and  the  conse* 
qsent  fiiilure  of  the  male  line  of  Robert  the  tiuid  Earl  of  Boxbui^he, 
Uie  fiuooession  opened  to  William  Lord  Bellenden,  the  grandson  of 
John  Lord  Bellenden,  second  son  of  William  second  Earl  of  Rox* 
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1810. 


KEB,  &C. 

V 


bnrghe,  and  only  remainiiig  male  descendant  of  the  marriage  be- 
tween Earl  William*  formerly  Sir  William  Dmmmond,  and  Lady 
Jean  Ker,  the  eldest  daughter  of  Haiy  Lord  Ker.  It  has  been 
IMME8,  &c.  stated  to  your  Lordships  as  matter  of  fact,  that  the  line  of  Fleming 
had  for  a  considerable  time  been  extinct. 

^'  This  last  Duke  of  Roxbnrghe  executed  sereral  instniments  (the 
particular  nature  of  which  I  do  not  trouble  your  Lordships  with 
stating  at  this  moment)  previous  to  his  death,  which  happened  on 
the  22d  of  October  1805,  and  which  are  the  instruments  aimed  atia 
the  actions  of  reduction.  By  these  instruments,  different  in  their 
nature  and  contents, — ^under  the  effect  of  these  instruments,  Mr. 
Bellenden  Ker,  (who  appears  to  be  a  relation  of  this  very  honour 
able  family)  and  his  trustees  claimed  the  estates. 

'*  My  Lords,  After  the  death  of  the  Duke  of  Roxburghe,  Colonel 
Walter  Ker,  who  conceired  himself  to  be  entitled,  by  the  failure  of 
the  prior  substitutes,  (and  I  would  here  put  your  Lordships,  in  a 
short  word,  in  mind,  that  Colonel  Walter  Ker  insists,  that  Ladj 
Jane  Ker  was  the  only  daughter  who  took  under  the  clause  I  have 
80  often  referred  to ;  and  tbat  he  farther  insists,  that  the  heiis-male 
of  Lady  Jane  Ker,  who  are  called  under  that  limitation,  are  hdrs-male 
general),  proposed  to  enter  into  possession  of  the  estate  as  heirof  tailrie; 
and  his  intention  being  resisted,  the  papers  represent  to  your  Lordships, 
that  a  petition  was  presented  to  the  Sheriff.depute  of  Roxbuighsfahv, 
for  the  purpose  of  obtaining  judicial  authority  to  enforce  his  daim; 
and  to  this  petition  answers  were  put  in  on  the  part  of  Mr.  Bellen- 
den Ker  and  the  trustees.  Whilst  these  proceedings  were  going  on 
before  the  Sheriff,  and  as  it  has  been  represented,  before  he  had 
pronounced  a  judgment,  a  petition  was  presented  to  the  Court  of 
Session  by  Sir  James  Nordiffe  Innes,  in  which  he  stated,  that  he 
was  the  heir-male  of  the  body  of  his  great-grandmother  Lady  Mar- 
garet, the  third  daughter  of  Hary  Lord  Ker;  that  he  was  in  tfait 
character  entitled  to  succeed  to  the  honours  and  the  estates  of  the 
family  ;  and  he  founded  his  title  on  the  clause  of  destination  in  the 
entail  of  1648,  in  favour  of  the  heirs- male  of  the  eldest  daaghter  of 
Hary  Lord  Ker,  under  his  sense  of  these  words,  *  eldest  dau^tcr, 
&c.';  he  called  upon  the  Court  to  award  sequestration  of  the  estate 
till  there  should  be  an  end  of  the  competition  ;  and,  after  an  answer 
put  in  by  Mr.  Bellenden  Ker  and  his  trustees,  the  proceedings  be- 
fore the  Sheriff  having  been  removed  into  the  Court  of  Session,  in- 
terlocutors were  pronounced,  which  sequestrated  the  estates  in  the 
hands  of  the  Court,  and  appointed  a  judicial  factor  to  manage  them 
—an  officer,  I  presume,  in  the  nature  of  a  receiver  in  other  courts  of 
equity,  to  manage  the  estates,  and  receive  the  rents,  for  the  purpose 
of  handing  over  the  rents  and  profits  of  the  estates,  collected  in  the 
mean  time,  to  that  handy  which  ab  initio  should  be  declared  to  have 
been  entitled.  Appeals  have  been  entered  by  both  parties  against 
this  interlocutor  and  against  this  sequestration. 
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'*  Mj  Lords,  Besides  these  proceedings,  Colonel  Ker  took  the        |q|q 
usual  measures  for  ohtaining  a  service  as  heir  of  tailzie  to  the  late  ^ 

Doke  of  Roxhorghe,  having  purchased,  as  jour  Lordships  know-  he     ker,  &c. 
must  do,  hrieres  from  his  Majesty's  Chancery  in  Scotland,  directed  «• 

to  certain  officers,  known  hy  the  name  of  the  Macers  of  the  Court  of  *"^*®»  ^^* 
Session,  for  serving  him  the  nearest  and  lawful  heir  of  tailzie  and 
provision  in  special  to  William  Ker,  the  last  Duke  of  Roxhui^he. 
Sir  James  Innes  also  purchased  brieves  for  serving  himself  heir  of 
tailzie  and  provision ;  and,  in  consequence  of  that,  a  proceeding 
took  place  in  the  Court  of  Session  in  Scotland,  which  I  understand 
to  he  usually  denominated  a  competition  of  brieves.  The  other  pro- 
ceedings, which  are  usual  in  cases  of  this  nature,  then  took  place. 
The  Court  of  Session  appointed,  as  Assessors  to  the  Macers,  four  of 
their  own  number,  thereby  giving  to  the  Macers  the  most  respectable 
assistance  they  could  receive.  In  this  competition  between  Colonel 
Vfalter  Ker  on  the  one  hand,  and  Sir  James  Innes  on  the  other,  Mr. 
BeDenden  Ker  and  his  trustees  interposed,  and  insisted  to  have  a  title 
and  interest  to  be  heard  as  parties  in  the  services.  They  qualified 
their  title  and  interest,  as  I  understand  it,  thus  :  They  said,  that 
they  had  infefhnents  or  deeds  which  gave  them  a  title  to  the  pos- 
session of,  and  interests  in  the  estates,  the  title  to  the  inheritance  of 
which  was  in  question  between  the  two  competitors  in  these  pro« 
eeedings  :  And  if  Mr.  Bellenden  Ker  and  his  trustees  could  make 
<mt,  either  that  neither  of  these  gentlemen  were  heirs  of  tailzie,  of 
that  one  of  them  might  be,  and  the  other  was  not ;  they  had  an  in- 
terest, in  the  first  place,  to  displace  them  both,  because  then  they 
might  have  no  body  to  contend  with  in  the  actions  of  reduction ; 
or  they  had  an  interest  to  displace  one  or  other  of  them,  because  then 
they  would  not  have  so  many  persons  to  contend  with  in  the  ac- 
tions of  reduction :  And  the  Court  of  Session  were  of  opinion, 
as  your  Lordships  will  find,  by  an  interlocutor,  which  is  likewise 
the  subject  of  appeal,  that  Mr.  John  Bellenden  Ker,  Mr.  Heniy 
Gawler,  and  Mr.  John  Seton  Karr,  had  a  title  to  appear  in  the  serrices 
of  Brigadier-Qeneral  Ker  and  Sir  James  Norcliffe  Innes,  and  to  be 
heard  for  their  interest.  My  Lords,  There  is  a  second  interlocutor 
which  asserts  the  same  thing,  that  they  have  a  title  to  appear ;  and 
finds  also,  that  the  points  of  law,  with  respect  to  the  construction 
of  the  tailzie  and  settlements  of  the  estate  of  Roxburghe,  must  in 
the  first  place  be  determined ;  and  they  recommend  to  the  Macers, 
with  their  assistants,  to  hear  counsel  for  the  parties,  and  to  proceed 
otherwise  in  the  cause  as  to  them  should  seem  proper. 

'*  My  Lords,  Upon  this  proceeding  your  Lordships  will  permit  me 
to  repeat  the  observation  which  fell  from  one  of  your  Lordships  as 
well  as  from  myself  that  it  appeared  to  us,  who  are  not  so  habitually 
sitting  in  a  Court  of  Session  as  the  Learned  Judges  below,  to  be  a 
veiy  singular  species  of  proceeding ;  that  it  was  a  proceeding  for 
which  there  was  no  analogy  in  ihe  Courts  in  England ;  because, 
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1810.        without  establishing  that  these  deeds  of  Mr.  John  BdIenden*Ker 
-  were  good ;  without  establishing  that  Colonel  Walter  Ker  was  the 

KER,  &c.  respectable  individual  in  point  of  family  whom  he  represents  himself 
^'  R,  to  be  ;  without  establishing  that  Sir  James  Innes  Ker  was  the  le- 
'  *  spectable  indiyidual  in  point  of  family  whom  he  represents  himself 
to  be  ;  the  Court  proceeds  to  give  a  judicial  opinion  upon  the  pomts 
of  law,  though  it  might  turn  out  that  not  one  of  the  parties  befoR 
them  had  any  right  whaterer  to  call  upon  them  for  it ;  and  this  hss 
struck  your  Lordships,  I  know  very  much,  in  the  case  of  the  Peer- 
Bges,  so  much  so,  that  I  protest  I  do  not  know  at  this  moment  how 
to  get  orer  it,  as  a  thing  quite  inconsistent  with  all  our  jadieisl 
usages  and  habits,  to  come  to  a  determination  upon  a  point  of  law, 
till  we  are  quite  sure,  that,  in  fact,  we  hare  some  persons  before  u, 
who  have  a  right  to  call  for  that  judicial  opinion  ;  and  it  would  cer- 
tainly be  a  singular  transaction  in  any  court  of  justice,  if«  af^  haT* 
ing  declared  doctrinal  matter  in  point  of  law,  when  you  go  to  try  the 
ftcts,  it  would  turn  out  that  none  of  the  indiridoals  before  yon  hsd 
any  right  to  call  for  yout  opinion  in  point  of  doctrine  ;  and  if  yon 
should  ultimately  happen  to  haye  before  you  hereafter  other  persons 
really  interested  in  the  question,  who  should  be  able  to  pemnde 
you  that  your  present  law  was  wrong,  and  to  prevail  upon  you  to 
reverse,  as  between  proper  parties,  those  legal  adjudications  which 
you  had  perhaps  been  led  to  form,  because  you  came  to  them  in  ^ 
absence  of  the  parties  really  interested  in  duly  laying  the  case  before 
your  Lordships.  I  mean  this  as  general  observation  only.  I  do  not 
mean  to  say,  that  it  will  apply  to  the  conduct  of  the  parties  in  the 
case  before  your  Lordships.  I  am  persuaded  that  some  one  or  other 
of  them  have  the  interest  or  character  here  assumed,  and  that  thej 
really  have  given  your  Lordships  as  much  information  as  ever  was 
given  in  any  case,  and  the  fullest  possible  information,  I  belierei 
which  can  be  given  upon  this  case* 
As  to  the  ««  My  Lords,  While  these  competitions  were  thus  depending,  ae- 

Kedaction.  ^^^^  ^£  reduction,  improbation,  and  declarator  were  seversllf 
brought,  at  the  instance  of  Sir  James  Innes  Ker,  and  also,  as  I  un- 
derstand, of  Colonel  Walter  Ker,  for  annulling  the  conveyanoes 
granted  by  the  late  Duke  of  Roxburghe  to  Mr.  Bellenden  Ker,  and 
to  his  Grace's  trustees,  and  on  the  13th,  (tho'  signed  on  the  15th)  of 
January  1807,  the  Court  of  Session  pronounced  this  interiocutor, 

*  that  the  estates  of  Roxburghe  were  held  by  the  late  William  Dnke 

*  of  Roxburghe  under  an  entail,  which  contains  an  efiectual  prohi- 
'  bition  against  altering  the  order  of  succession.'  There  your  Lord- 
ships also  perceive,  that  you  have  a  judicial  dedaiation,  which,  if  it 
should  happen  to  turn  out,  that  the  Court  of  Session  had  not,  and 
that  your  Lordships  have  not,  upon  the  appeal  respecting  the  estates, 
persons  before  you,  who,  being  able  to  prove  their  propinqoitf, 
would  have  a  right  to  contest,  in  these  actions  of  reduction,  with 
Mr.  ^lenden  Ker,  in  the  result  of  the  matter  it  might  stand  thus, 
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that  here  might  be  a  dedaratioii  upon  record  against  Mr.  Bellenden 
Kcr,  at  the  suit  of  persons  who,  in  such  event,  might  turn  out  to  T" 

hare  no  right  at  all  to  call  for  any  such  reduction ;  and  I  mark  the  ^^ 

drcamstance,  because,  howerer  we  may  deal  with  it,  it  is  right  that    inres,  &c. 
at  least  it  should  appear  our  attention  was  called  to  it. 

*'  Mj  Lords,  There  is  another  passage  in  the  interlocutor  of  the 
15th  of  January  1807>  '  that  the  persons  called  to  the  succession 

*  under  that  branch  of  the  destination,  beginning  with  the  eldest 
*'  daughter  of  Hary  Lord  Ker,  are  heirs  of  tailzie  under  the  said  en- 

*  tail'  My  Lords,  If  they  were  not  heirs  of  tailzie  under  the  entailt 
it  has  been  intimated  to  your  Lordships  in  argument,  that  they 
eoold  hare  no  title  to  reduce  the  deeds,  which  had  been  granted  to 
Mr.  Bellenden  Ker  and  his  trustees ;  that  their  brieves  being  sued 
oat  of  Chancery  for  the  purpose  of  having  themselves  declared  to  be 
heirs  of  tailzie  under  that  entail,  it  was  convenient,  and  it  has  been 
stated  to  be  not  only  convenient,  but,  according  to  the  usage  of  the 
Court  of  Session,  to  come  to  a  decision  upon  such  a  point  of  law  be* 
fore  they  give  the  parties  the  trouble,  or  expose  them  to  the  neces* 
n^  of  proving  their  propinquity ;  because,  if  they  called  upon  them 
first  to  undergo  that  necessity  and  that  expence,  and  if,  that  after  all 
they  should  be  of  opinion  that  neither  of  them  were  heirs  of  tailzie 
upon  the  construction  of  the  clause,  which  each  of  them  insists  is  the 
daiise  which  furnishes  the  question  of  construction  in  that  case, 
after  proving  their  propinquity,  upon  reading  that  clause,  it  might 
turn  out  that  they  had  given  the  trouble,  and  subjected  to  the  ex- 
pence  of  trying  the  question  of  propinquity,  persons,  with  reference 
to  whom  it  was  quite  immaterial  what  was  the  decision  upon  it. 
That  question,  however,  whether  they  are  heirs  of  tailzie,  as  a  pre- 
limmary  question  of  law,  stands  upon  quite  a  different  footing,  or,  at 
least,  may  be  represented  to  stand  upon  a  different  footing,  from  the 
other  questions  of  law  embodied  in  the  first  finding  of  these  interlo- 
cutors ;  for  it  is  one  thing  to  say,  that  the  Court  has  determined, 
(Mr.  Bellenden  Ker  standing  here),  that  those  persons  shall  make 
out  that  the  persons  called  to  the  succession  in  the  clause  in  ques- 
tion are  heirs  of  tailzie,  before  they  establish  their  propinquity,  as 
they  aUege  it,  and  another  thing  to  say,  a  priorif  that  there  is  a 
doctrine  of  law,  which  will  cut  down  Mr.  Ker^s  deeds ;  when  it  may 
turn  out,  that  in  the  question  of  the  propinquity  of  these  gentlemen 
(supposing  persons  called  to  be  heirs  of  tailzie)  the  propinquity  of 
neither  might  be  proved,  and  in  that  case  no  application  against  Mr. 
Bellenden  Ker  could  be  made  at  their  instance,  of  the  doctrine  of 
law  which  would  be  found  in  the  first  part  of  this  interlocutor. 

^  My  Lords,  This  interlocutor,  consisting  of  these  two  parts,  was 
again  brought  before  the  Court  of  Session ;  and  they  a&med  the 
mtedocutor,  in  their  language,  they  adhered  to  their  interlocu- 
cntor,  by  another  of  the  27th  of  June  180?. 

*'  In  the  competition  of  brieves,  the  case  was  reported  to  the  Court     ^ 


416  CASES  ON  APPEAL  PROM  SCOTLAND, 

1810.  of  Session ;  and  the  Court  directed  the  parties  to  aigae  it  in 

— —  rials.    It  resolved  itself  into  two  questions.    The  first  occoired  be- 

KBB,  Sic,  tween  the  appellants  and  respondents,  upon  the  construction  of  the 

.^    ^'  0  entail.     The  appellants  contended.  That  under  the  second  dame  of 

IXMB8,  &C.        ,....,,.  n         ^  II 

destination  in  all  the  inyestitures,  (by  the  second  clause  is  mew 
that  clause  respecting  the  eldest  daughter  and  their  heirs-male),  ^ 
succession  had  devolyed  on  the  heir-male  general  of  Ladj  Jean  Ker, 
the  eldest  daughter  of  Hary  Lord  Ker  ;  the  respondents.  That  wi- 
der the  same  clause,  it  had  deyolyed  on  the  heir-male  of  the  body  of 
Lady  Margaret  Ker,  his  third  daughter.  As  I  had  occasion  to  state 
to  your  Lordships  yesterday,  Mr.  Bellenden  Ker  insisted  with  Golond 
Walter  Ker,  that  the  only  daughter  described  in  this  destination  wis 
the  eldest  daughter;  but  he  disagreed,  and  necessarily  disagreed, 
with  Colonel  Walter  Ker,  in  the  idea,  that  the  term  heirs-male 
meant  the  heirs-male  generally;  because,  if  the  eldest  daughter  wm 
called,  with  her  heirs-male  generally,  then  Colonel  Walter  Ker, 
stating  himself  to  be  the  heir-male  generally,  would  hare  a  right  to 
succeed,  if  he  can  make  out  that  character :  therefore,  Mr.  fiellen- 
den  Ker  contended,  that  heirs-male  did  not  mean  heirs-male  gene- 
'  ral,  but  heirs-male  of  her  body  ;  and  that  of  consequence,  therefore, 

if  the  eldest  daughter  and  the  heirs-male  of  her  body  only  were  heirs 
of  tailzie,  and  there  was  a  fiiilure  of  those  heirs-male,  the  entail  had 
opened  to  the  clause  which,  as  he  insisted,  gaye  the  late  Duke  of 
Rozbui]ghe  a  title  to  make  such  deeds  as  those  under  which  Mr.  Bel- 
den  Ker  claimed. 

*'  My  Lords,  on  the  6th  and  10th  of  March  1807,  the  Court  of 
Session  were  pleased  to  pronounce  this  interlocutor  :    *  The  Lords 

*  haying  adyised  the  mutual  memorials  given  in  by  the  parties  in  this 

*  cause,  in  obedience  to  the  interlocutor  of  the  18th  day  of  Febraaiy 
'  1806,  writings  produced,  and  haying  heard  counsel  for  the  parties 
'  in  their  own  presence ;  they  remit  to  the  Macers,  with  this  instnic- 

*  tion,  that  they  prefer  the  claimant  Sir  James  Nordiffe  Innesi  heir- 
'  male  of  the  body  of  Lady  Margaret  Ker,  in  the  foresaid  competi- 
'  tion  of  brieyes  relatiye  to  the  estates  and  honours  of  the  family  of 

*  Roxburghe ;  and  to  dismiss  the  brieye  at  the  instance  of  Brigadier- 
«  General  Ker.' 

**  Your  Lordships  will  not  be  surprised  that  a  reclaiming  petitioD 
was  presented  against  this  interlocutor ;  because,  if  the  Court  of 
Session  were  right  in  supposing,  that  the  destination  included  Mar- 
garet the  third  daughter,  and  the  Court  of  Session  were  right  in 
supposing  that  the  term  heirs-male  meant  heirs.male  of  the  bodf, 
this  interlocutor  assumes  in  its  terms,  without  any  proof  whatever, 
that  Sir  James  Nordiffe  Junes  is  heir-male  of  the  body,  and  theie- 
fore  prefers  the  claim  of  Sir  James  Nordiffe  Innes,  as  heir-male  of 
the  body  of  Lady  Margaret  Ker  ;  and  haying  done  this,  without 
proof  of  his  sustaining  the  character  of  heir*male  of  Lady  Mai^garet 
Ker,  they  go  on  to  dismiss  the  brieye  at  the  instance  of  Brigadier- 
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Gcnoal  Ker.  Upon  reconsidering  that  interlocutor,  they  pronounced        ]q]o^ 
a  second,  upon  the  7th  and  8th  of  July  1807»  in  these  words:     

*  That  they  prefer  the  heir«^male  of  the  hody  of  Lady  Margaret  Ker,     kbb,  Ktc. 
'  ia  the  foresaid  competition  of  hrieves  relative  to  the  estates  of  the 

*  fiunily  of  Boxhuighe,  on  his  proving  his  propinquity ;  and  in  that 

*  erent,'  (not  ahsolutely,  as  in  die  former  interlocutor),  ^  and  in  that 

*  eTent,  to  dismiss  the  hrieve  at  the  instance  of  Brigadier-General 
*Ker;  and,  with  these  explanations,  they  refuse  the  desire  of  the 

*  petition,  and  adhere  to  the  interlocutor  reclaimed  against.' 

^  My  Lords,  With  respect  to  the  language  of  this  interlocutor,  I 
do  not  mean  the  substance  of  it,  that  is  another  way  of  viewing  the 
case,  they  prefer  the  heir-male  of  the  body  of  Lady  Margaret  Ker, 
on  his  proving  his  propinquity.  Whom  do  they  mean  by  that  ?  Is 
it  Sir  James  Innes,  asserting  himself  to  be  the  heir-male  of  the  body? 
Or  is  this  a  declaration,  intended  to  convey  this  as  a  doctrine  of  law, 
tkat  if  it  turns  out  that  nobody  before  them  is  heir- male  of  the  body 
of  Lady  Margaret  Ker,  yet  that  this  shall  be  an  assertion  in  judg- 
ment for  the  benefit  of  any  body  who  may  in  future  time  come  be- 
fore them,  making  himself  out  to  be  heir-male  of  the  body  of  Lady 
Haigaret  Ker.  With  my  very  great  respect  for  that  Court,  with 
reference  to  whom  I  cannot  help  saying,  that  I  never  saw  a  body  of 
judicial  men  who  appeared  to  be  more  earnest  in  their  attention  to 
a  sahject  than  they  have  been  to  this  ;  and  therefore,  with  the  most 
K^>ectfur deference  to  them,  I  cannot  help  saying,  that  if  this  is  a 
JQBt  doctrine  of  law,  I  entertain  a  doubt  whether  that  doctrine  of 
law  is  rightly  expressed,  in  all  the  circumstances  of  this  case  ;  and 
whether  they  should  not  have  said,  that  they  preferred  the  claim  of 
&  James  Innes  Ker,  if  he  made  himself  out,  by  proof  of  propinqui- 
ty* to  be  the  heir  male  of  the  body  of  Lady  Margaret  Ker ;  and  that 
the  heirs-male  of  the  bodies  of  her  elder  sisters  had  failed.  That, 
^umever,  is  a  small  observation  upon  the  interlocutor.  At  the  same 
tuae>  I  mention  it,  as  I  am  desirous  not  to  omit  any  thing  that  oc- 
caned  to  me  in  the  course  of  the  hearing  of  this  cause. 

^  My  Lords,  Having  stated  to  your  Lordships  my  humble  opinion 
^4  respect  to  the  eflect  of  the  charter  of  1747»  and  the  subsequent 
possession,  as  founding  the  title  upon  prescription,  connected  with 
diat  charter,  your  Lordships  will  permit  me  to  mention,  what  I  have 
passed  over  in  the  historical  account  of  these  transactions,  and  which 
certainly  I  ought  to  have  called  your  Lordships*  attention  to,  I  mean 
the  instrument  of  release  and  renunciation  on  the  part  of  Lady  Mar- 
Pict  Ker,  (I  think  uponr  her  marriage,)  which  has  been  contended 
^your  Lordships'  Bar  to  be  an  instrument  effectual  to  put  an  end  to 
^  claim  altogether,  if  she  had  a  claim  under  the  deed  of  1648. 
MyJLords,  If  the  true  meaning  of  the  deed  of  1648  be  that  which 
Sir  James  Innes  Ker  has  contended  for,  it  appears  to  me,  and  I 
>tBte  it  without  any  hesitation  or  difficulty  to  your  Lordships,  to  be 
naposnhle  to  set  up  that  instrument  as  a  bar  to  the  claim  of  these 

VOL.  V.  2  E 
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1810.        estates.    It  must  operate  to  the  extent  in  which  it  was  intended  it 
should  operate ;  and  in  any  view  of  the  subject,  as  it  appears  to  ne, 


KBB,  &c.      it  nerer  can  be  set  up  as  an  instrument  effectual  as  a  plea  in  bsr  to 
^'  o       the  present  claim. 

**  HaTing  giren  your  Lotdships  my  opinion  upon  that,  befeie  I 

enter  more  particularly  upon  the  consideration  of  the  meaning  of 

the  clause,  ^  eldest  daughter,  and  her  heirs-male,'  there  is  anodier 

point  upon  which  it  is  necessary  that  I  should,  with  your  Lordshipi' 

leave,  express  the  opinion  which  I  entertain  upon  it ;  because  it  is 

a  point  which  must  be  disposed  of  before  we  can  yery  well  agitite 

usefully,  I  mean  the  question,  Whether  the  persons  whodaim  ualei 

that  destination  are  or  are  not  heirs  of  tailzie  ?     And  assmmng  fv 

the  moment,  (your  Lordships  will  be  kind  enough  to  maiic  tiie 

w(«ds),  assuming  for  the  moment,  that  all  the  rights  of  the  heiis  d 

tailzie  are  guarded  by  clauses  irritant,  resolutiye,  and  prohiUtoiy, 

sufficient  to  prevent  an  alteration  of  the  order  of  succession,  upas 

the  point,  Whether  the  persons  named  in  that  destination  aie  soch 

heirs  of  tailzie  as  are  entitled  to  the  benefit  of  those  clauses  so  sd* 

derstood  to  prohibit  alteration  of  succession  ?    My  Lords,  the  opbiion 

which  I  hare  formed,  has  been  an  opinion  which  I  can  yentore  to 

represent  to  your  Lordships  as  haying  undergone  no  change,  (I  <k 

not  say  it  is  one  bit  the  better  for  that) ;  but  as  haying  undeigose 

no  change  from  the  first  moment  that  I  read  this  instrumeot   1 

take  it  to  be  immaterial,  to  what  part  of  a  settlement  or  dispositioB 

of  this  nature,  in  what  order  or  manner,  except  as  to  the  priority  of 

taking  as  heirs  of  tailzie,  that  persons  described  are  inserted.   I  tste 

it,  that  the  true  question  is,  upon  the  whole  matter  and  contents  of 

the  deed,  Whether  the  indiyiduab  named  in  a  part  of  it,  are  messt 

and  intended  to  have  the  same  benefit  of  the  clauses,  prorisioBii 

conditions,  and  restrictions,  which,  it  appears  clear  upon  the  fiwe  of 

the  instrument^  the  persons  mentioned  in  other  parts  of  the  iutni- 

ment  are  designed  to  haye?  and  the  question.  Whether  these  penotf 

are  heirs  of  tailzie  ?  depends  entirely,  in  my  humble  judgment,  upon 

the  question.  Whether  the  estate  was  meant  to  be  protected  with 

ihe  same  anxiety  expressed  in  the  same  chiuses,  or  by  refemoe  to 

the  same  clauses,  as  the  estates  given  to  Dnimmonds  and  FkmiBgi 

marrying  the.  daughter  of  Hary  Lord  Ker  ?     It  appears  to  me  to  be  i 

sufficient  to  say, '  Bead  the  deed  ;'  read  it  over  and  over  again ;  sad 

that  is  the  conclusion  to  which  you  will  come,  in  my  humble  jud^ 

ment,— that  is  most  undoubtedly  the  conclusion  I  have  come  to,  tbit 

they  are  heirs  of  tailzie, — that  the  eldest  daughter  and  her  hein- 

male  whatever  is  meant  by  that  expression,  whether  it  is  an  expM- 

sion  describing  her  only,  and  describing  her  heirs-male  generally  or 

heirs-male  of  the  body  ; — ^in  the  one  casci  she  and  her  heiis-pisle 

are  heirs  of  tailzie,  in  the  other,  she  and  the  heirs-male  of  her  boilf 

are  such  >— that  if,  on  the  other  hand,  it  is  meant  to  describe  all  the 

daughters  seriatim^  and  their  heirs-male  generally,  if  that  be  tke 


INNBS,  &C. 
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inport  of  the  word,  or  the  heirs-male  of  their  bodies,  if  that  be  the       xsiO. 

coofltmction  of  the  woids^  all  the  daughters  and  their  heirs-male,  as    

tiiose  words  are  to  be  understood,  are  heirs  of  tailsie.  kbb,  Sec. 

^*  Mj  Lords,  If  you  shall  be  disposed  to  adopt  that  reasoning,  we  ^« 

come  next  to  consider,  who  is  that  heir?  or  who  are  those  heirs  of  * 
tailne  that  are  mentioned  in  this  clause  of  destination  ?  and  it  be- 
oomes  necessary  for  me  here  to  read  that  clause  once  more  to  your 
Lordships.  But  before  I  do  so,  I  wis)i,  if  your  Lordships  wouid 
pomit  me,  to  request  you  always  to  recollect,  that  when  you  are 
ooosftruing  such  a  clause  as  this,  you  are  applying  yourselyes  to  the 
dstennination  of  a  question  which  may  depend  upon  principles  en- 
tiiely  different  from  those  which  would  belong  to  the  coiisideration 
of  the  ({uestion,  if  is  was  a  pure  dry  destination  to  heirs*male,  or  a 
pare  dry  destination  to  A.  and  his  heirs-male,  without  more :  That 
jou  are  applying  yourselves  to  the  consideration  of  a  question  which 
siises  upon  terms  quite  different,  both  in  common  parlance  and  in 
kgal  language,  from  those  I  haye  last  mentioned,  which  arises,  not 
OQt  of  a  pure  short  diy  limitation,  described  in  strict  leg^l  terms, 
connected  with  an  unquestionable  designation  of  an  indiyidual,  and 
u  indiyidual  only,  but  that  you  are  applying  yourselyes  to  the  con- 
lideiation  of  the  question  which  arises  upon  a  clause,  consisting  of 
a  great  many  expressions,  a  great  many  obscure  expressions,  and  a 
gieat  many  expressions  which  consist  of  terras  unquestionably  flexi- 
Ue,  which  consist  of  terms  flexible  in  common  parlance,  flexible  in 
tbose  instances  which  may  be  produced  from  the  language  of  the 
bw :  That  in  such  a  case,  therefore,  your  Lordships  are  to  put  the 
whole  together;  you  are  to  see  what  belongs  to  each  and  every  part 
^'the  terms  used,  and  you  are  not  to  decide  what  would  belong  to 
tty  particular  part,  if  it  stood  by  itself  unconnected  with  the  rest; 
Int  you  are  to  decide  upon  what  is  the  meaning  of  each  woicd,  re- 
prd  and  reference  being  had  to  all  the  context ; — ^and  I  venture  to 
go  the  length  of  saying,  that  if  there  has  been  any  where  an  opinion 
that  this  clause  cannot  be  construed  but  with  reference  to  the  words 
which  Ibrm  the  clause  itself,  I  venture  humbly  so  far  to  difier  from 
that,  as  to  say,  I  apprehend  it  may  at  least  be  construed  with  refer- 
ence to  eveiy  thing  to  be  found  within  the  four  comers  of  that  deed 
m  which  the  clause  is  found. 

**  My  Lords,  Having  stated  this,  your  Lordships  will  be  pleased 
to  allow  me  to  read  this  clause  once  more :  *  And  qlkis  all  Mlzeing 
'  be  decease,  or  be  not  observing  of  the  provisions,  restrictions,  and 
'  conditions  above  written,  the  right  of  the  said  estates  sail  pertain 
'  and  belong  to  the  eldest  dochter  of  the  said  Hary  Lord  Ker,  with- 
'oat  division,  and  YR  heira-male,  she  always  mareing  or  being 

*  manied  to  ane  gentilman  of  lawll  and  honourl  descent,  wha  sail 

*  perform  the  conditions  above  and  under  written ;  qll^s  all  failze- 
^ingf  and  yr  sds  airis-male,  to  our  nearest  and  lawful  airis-male 

*  qtsomever/ 


V, 
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1810.  *«  My  Lords,  The  first  expression  which  occurs  here  is  the  '  eldest 

<  daughter  ;*  and  there  can  be  no  doubt,    that,  generally  speaking, 
we  should  say,  that  was  a  destination  to  an  indiridual ;  it  is  impo*- 

iNNKsj  &c.  sible  to  deny,  that  in  the  former  part  of  this  deed,  where  Ladj 
Jean  Ker  is  mentioned  as  the  eldest  daughter  of  Hary  Lord  Ker, 
it  was  80  applied  ;  it  is  impossible  to  deny  that : — ^Bnt»  My  Lends, 
on  the  other  hand,  you  must  consider,  that  the  words  *  the  eldest 
'  daughter'  may  admit  of  a  very  different  construction,  aocording  as 
the  context  may  require,  or  as  the  whole  words  of  the  deed  may  re- 
quire. Take  it,  for  instance,  as  it  stands  in  our  own  law  :  I  need 
not  point  out  to  your  Lordships  what  the  expression  '  yomnger 
'  children  may  mean.  I  need  not  point  out  to  your  Lordships  what 
the  first  bom  son  of  a  person  may  mean  with  reference  to  the  ooo- 
text.  I  need  not  point  out  how  often  your  Lordships  are  dciTen*  hj 
the  context,  and  by  the  different  parts  of  the  instrument,  to  say  that 
a  person  is  the  eldest  son  who  is  not  the  eldest  bom  son  ;  and  these 
words,  *  the  eldest  daughter,'  may  at  least  admit  of  all  these  diSer- 
enoes  of  exposition,  and  perhaps  many  more :  Eldest  bom«— -eldert 
at  the  date  of  the  settlement, — eldest  at  the  death  of  the  author  of 
the  settlement, — eldest  at  the  time  the  succession  opens,— or  the 
eldest  according  to  the  series  in  which  they  are  brought  up,  thethiid 
to  be  the  second,  or  the  second  to  be  the  first 

^^  My  Lords,  I  am  very  ready  to  admit,  that  if  there  had  been  tbis 
sort  of  destination  in  the  deed,  '  to  the  eldest  daughter  and  her 
*  heirs-male,  with  remainder  to  the  youngest  daughter  and  her  heiis- 
'  male,'  I  should  not  have  known  how,  by  any  constraction,  you  oouU 
have  brought  in  by  argument  and  inference  the  second  and  the  third 
daughter,  and  their  heirs-male ;  and  supposing  there  had  been  a 
limitation  to  the  youngest  daughter,  it  would  haye  been  a  yeiy  diffi* 
cult  thing,  I  do  not  say  altogether  impossible,  upon  the  context  of 
the  deed,  to  make  the  youngest  a  general  term,  sufficient  to  descnbe 
the  daughter  becoming  from  time  to  time  the  youngest  I  think  I 
could  draw  a  deed  upon  my  own  conception  of  such  a  thing  as  that, 
to  give  the  words  *  youngest  daughter'  that  effect ;  but  it  cannot  be 
said  generally  they  would  have  that  effect ;  on  the  ccmtrary,  they 
would  in  general  hare  no  such  effect.  So  as  to  the  words  '  seoond 
'  son,'  it  is  quite  familiar  to  an  English  lawyer,  and  it  seems  to  be  so 
to  the  Scotch  conyeyancers,  that  he  may  be  the  second  bora  son,  or 
he  may  be  the  son  who,  being  the  third  bom,  becomes  the  second 
within  the  meaning  of  that  instrument :  so  that  it  is  the  omtext, 
contents,  and  plan  of  the  deed  that  always  decide  it. 

*'  The  next  phrase  that  occurs  is,  *  eldest  daughter  of  the  said  Haiy 
'  Lord  Ker  without  diyision.'  Now,  upon  the  words  ^  without  diyi- 
'  sion'  I  lay  no  further  stress  than  this,  that  they  are  to  haye  such  an 
effect  giyen  to  them  as  is  due  to  them,  being  found  in  thisplace»  and 
in  this  context  and  in  this  deed ;  and  I  do  admit,  that  the  words 

<  without  diyision'  being  used,  because  it  has  been  proyed  that  they 
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have  ID  point  of  fact  been  used  in  this  very  case,  without  our  being       isiO. 
therefore  entitled  to  say  that  a  plurality  of  persons  was  intended  by     _—.-. 
singular  words,  where  the  words  *  without  dividon'  are  applied ;  yet     kbb,  &c. 
it  must  be  admitted^  on  the  other  hand^  that  the  words  ^  without  ^'  • 

*  division,*  are  words  familiarly  used  with  reference  to  a  singular 
term,  plural  and  collective  in  its  meaning,  as  heir-female,  for  instance; 
and  therefore  the  true  way  of  considering  these  words  *■  without 
<  division,'  is  neither  to  give  them  too  much  meaning  in  the  con- 
itruction  of  the  sentence,  nor  too  little  meaning  in  the  construction 
of  the  sentence. 

*'  So  again,  another  observation  has  been  made.  It  is  said,  if  the 
eldest  daughter  was  meant,  the  author  of  this  instrument  would  have 
laid,  the  '  said'  eldest  daughter.  I  think  by  some  a  great  deal  too 
much  weight  has  been  given  to  the  want  of  that  word  *  said,'  and 
that  a  great  deal  too  little  has  been  attributed  by  others  to  the  want 
of  it  The  absence  of  the  word  in  this  clause,  which  is  here  to  be 
interpreted,  must  have  some  weight. 

^  My  Lords,  It  has  likewise  been  said,  and  said  with  some  weighty 
if  it  had  been  the  intention  of  the  author  of  this  instrument  to  give  > 
this  to  Lady  Jean  Ker,  why  would  not  he  have  said  Lady  Jean 
Ker  ?  Why  does  he  say  the  eldest  daughter  ?  If  the  writer  was 
pbched  for  room  in  this  blank,  to  be  sure  the  shortest  way  possible 
of  expressing  himself  would  have  been  to  say,  I  mean  to  give  this  to 
Lady  Jean  Ker,  and  her  heirs-male  ;  but  if  it  was  meant  to  give  it 
to  Lady  Jean  Ker  and  her  heirs-male,  why  use  all  this  circumlocu- 
tion and  involved  phrase  ?  His  meaning  being  supposed  to  be  this, 
having  to  write  within  a  cramped  space,  it  is  wonderful  that  he 
ahould  not  take  the  shortest  mode  of  writing,  but  should  adopt  the 
most  roundabout  way  of  doing  it.  That  is  an  observation  that  de- 
serves some  weight ;  but  I  do  not  apprehend  it  deserves  all  the 
weight  that  has  been  given  to  it. 

'*  My  Lords,  The  next  expression  we  have  is  a  very  material  one, 
'  their  heirs  male.'  Now  upon  that  it  has  been  argued,  that  the 
word  their  is  an  error,  and  you  must  read  her  ;  and  it  has  been  ar- 
gued, unquestionably  argued  with  great  effect,  that  if  you  will  only 
substitute  the  word  her  instead  of  the  word  iheir^  the  sentence  will 
all  read  very  well, — ^that  it  will  then  read, — *  The  right  of  the  said 
'  estate  sail  appertain  and  belong  to  the  eldest  daughter  of  the  siud 
'  Haiy  Lord  Ker  without  division,  and  her  aires-male,  she  always 
'  mareing,  or  being  married  to  ane  gentilman  (not  in  the  plural  num- 
'  ber)  of  honourl  and  lawl  descent,  who  sail  perform  the  conditions 
*  above  and  under  vrritten.' — ^And  it  is  stated  very  truly,  provided 
we  were  at  liberty,  in  judicial  construction,  to  act  upon  such  a  state- 
n>ent, — ^You  want  to  correct  the  antecedent  '  eldest  daughter*  by 
the  pronoun  ^  their.*  Now,  say  the  other  side,  it  is  much  more  rea- 
sonable that  we  should  correct  the  pronoun  by  the  antecedent, 
and  that  it  is  much  more  reasonable,  is  evident  from  this,  that 
the  lesl  of  the  sentence  will  then  be  consistent,  if  you  correct  the 


422  OASES  ON  APPEAL  FROM  SCOTLAND. 

1810.  pronoun  by  the  antecedent  eldest  daughter,  for  that  tibat  niil 
""•"^"•^  agree  with  the  term  as  to  the  marriage,  *  she  always  marang^ 
KEB,  &c.  ^^^^  y^^  ^j^  correct  the  word  *  their'  by  the  wotda  •  ddert 
iNMEs,  &c.  *  daughter ;'  but  that  you  cannot  correct  the  eldest  daughter  hj 
the  word  *  their*  because  eldest  daughter  is  exactly  the  ^cpro- 
sion  it  ought  to  be.  So  again,  as  to  the  singular  expression  *a 
'  gentilman,'  that  if  you  do  not  correct  the  pronoun  *  their*  by  tbe 
words  *  eldest  daughter,'  and  by  the  subsequent  expression  *  Ae^ 
instead  of  these  words  '  ane  gentleman  of  honourable  and  lawibl 
*  descent/  you  must  read  it  *  so  many  gentlemen  of  honouiafale  and 
<  lawful  descent. — And  so^  my  Lords,  it  might  ag£un  be  pat  in  as- 
other  way.  Suppose  they  were  to  give  an  interest  in  an  estate  to  a 
son  and  her  heirs,  or  to  a  daughter  and  his  heirs,  to  be  sure  yoa 
will  say  you  must  correct  the  pronoun  by  the  antecedent,  and  notdie 
antecedent  by  the  pronoun — ^you  will  say,  it  must  be  a  son  and  Iw 
heirs,  and  in  the  latter  clause,  a  daughter  and  her  heirs.  My  Loids, 
I  admit  all  this,  but  this  is  never  done  but  in  a  case  of  necessity. 
You  cannot  reject  a  phrase,  except  where  it  is  absolutely  neoessaiy 
that  you  should  reject  it ;  and  you  cannot  so  correct  it,  unless  there 
is  an  absolute  and  indispensable  necessity  that  you  should  so  omect 
it.  If  you  can  give  a  consistent  meaning  to  the  words  forming  the 
phraseology  of  a  deed,  I  say  that  your  Lordships  are  not  at  libertj 
to  alter  one  syllable  of  it.  You  must  take  the  deed  as  it  is  ;  yota 
must  make  a  consistent  construction  of  it  as  it  is.  If  yon  can 
make  a  consistent  construction  of  it  as  it  is,  and  making  a  ood- 
sistent  construction  of  it  as  it  is,  if  you  can  give  effect  to  sD 
the  words,  I  say  then  you  are  bound,  by  every  judicial  rule  I  ever 
heard  of  in  my  life,  to  say  that  the  author  of  a  deed  meant  to  ose 
every  one  word  and  syllable  that  he  has  used.  Then,  my  Loids,  1 
am  bound  to  this,  that  I  cannot  suppose  there  is  any  mistake,—! 
dare  not  suppose  it, — my  duty  will  not  permit  me  to  suppose  it,  if  I 
can  give  a  consistent  meaning  to  all  the  words  as  they  are, — and  1 
dare  not  suppose  that  any  of  these  words  were  vmtten  by  mistake, 
if  a  sensible  meaning  can  be  given  to  the  whole  of  this  sentence  with 
the  word  '  Iheir '  standing  a  part  of  it.  That  is  my  answer  to  tke 
suggestion  about  error,  that  you  cannot  lightly  infer  that  there  is  an 
error  in  transcribing  a  deed,  or  that  you  are  to  read  iheir  as  if  it 
were  written  her,  I  say,  if  you  are  driven  to  it  by  necessity,  the 
necessity  will  justify  it ;  but  if  it  is  not  necessary,  it  is  the  most  un- 
justifiable proceeding  which  can  be  taken  in  judgment 

"  It  is  said,  however,  that  it  is  of  necessity,  because  the  woid 
*■  eldest  daughter'  is  just  as  much  a  singular  term — is  just  as  de- 
scriptive of  no  more  than  one  individual,  as,  in  the  case  I  have  pnt) 
of  the  second  son  and  her  heirs,  or  of  the  daughter  and  his  heirs,  tte 
words  son  and  daughter  are.  That  I  deny,  because  I  have  stated  to 
your  Lordships  the  different  senses  whidi  this  word  may  have  ia 
common  parlance,  and  the  different  meanings  it  may  have  in  instis- 
ments.  I  say,  eldest  daughter  is  an  expression  whi^h^  without  the  aM 
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of  oouinictioii  drawn  horn  the  other  parts  of  this  iBstnunent,  might        1810. 

be  lepresented  perhaps  as  describing  a  claas  of  persons ;  but  in  a  ■ 

deed  where  I  find  singular  words  describing  classes  of  persons —      i^bb,  &c. 

where  I  find  phual  words  describing  rndiridualSy  I  refer  your  Lord-    ^^^^l^  ^c. 

ships  to  the  danses  about  taking  the  name  and  arms — to  the  clauses 

about  the  portions — to  the  small  but  important  obserrations^  as  they 

appear  to  my  mind,  which,  in  passing  through  the  contents  of  this 

deed  yesterday,  I  offered  to  your  Lordships'  attention — ^when  I  find 

phual  and  singular  terms  are  applied  oyer  and  over  again  throughout 

this  deed  in  the  way  in  which  they  are,  am  I  at  liberty  to  say,  that 

I  am  under  such  a  necessity,  such  an  invincible  necessity,  of  consi- 

dering  the  words  ^  eldest  daughter'  as  meaning  an  individual,  as  to 

justify  me  in  proceeding  by  a  rule  of  construction^  the  last  in  con- 

stramg  instruments  to  be  adopted — never  to  be  adopted  but  in  the 

ease  of  inevitable  necessity — to  suppose  that  the  word  *  theity  which 

the  author  of  the  deed  has  inserted  in  the  deed,  is  not  the  word  he 

meant  to  have  inserted  in  the  deed  ? — My  Lords,  I  cannot  do  it. 

*'  But  then  it  is  said,  that  the  word  *  (heir  *  may  be  considered  as 
applying  to  different  individuals  named  or  described  in  this  veiy 
daase  ;  that  the  word  <  their '^  may  mean,  for  instance,  the  heirs  of  i 
the  eldest  daughter,  and  the  gentleman  of  honour  whom  she  shall 
marry.  With  respect  to  this  supposition,  there  are  different  obser- 
Tations  to  be  made  to  your  Lordships.  If  the  word  '  their '  has  been 
properly  rendered  into  either  the  Latin  word  ^earum^  or  ^ ejus ^ 
thii  cannot  be  the  meaning  of  the  word  *  their.^ 

*'  If  the  proper  translation  was  '  eorumi  and  the  limitation  is  to 
the  Lady  and  the  husband  she  shall  marry,  and  their  heirs-male, 
does  Colonel  Ker  vrith  prudence  contend  for  that  ?  If  it  be  so,  then 
what  do  the  words  *  their  heirs-male '  mean  ?  Must  they  not  mean 
in  that  case,  heirs- male  of  the  body,  heirs-male  of  the  marriage. — I 
point  out  to  your  Lordships  also,  the  vast  change  which  you  must 
make  in  the  position  of  words  to  adopt  this  construction.  But  the 
words  '  heirs-male '  are  stated  in  argument,  to  apply  to  Lady  Jane 
Ker,  the  daughter  of  Lord  Hary  Ker,  and  Uary  Lord  Ker.  It  aj^ 
pears  to  me,  however,  that  the  father  is  named  here  for  no  other  rea- 
son than  to  identify  the  daughter  ;  and  that  the  father  should  be  here 
named  to  identify  the  daughter,  when  the  daughter  herself  might  have 
been  identified,  by  using  her  name  of  Lady  Jane  Ker,  instead  of  the 
words  *  eldest  daughter,'  is  not  an  immaterial  circumstance,  perhaps, 
to  be  attended  to  in  construing  the  clause.  There  is  another  way  also 
of  considering  this ;  because  there  might  be  difierent  persons  in 
different  events,  the  heirs-male  of  the  one  and  of  the  other,  and  then, 
who  are  the  heirs-male  meant  ?  So  that  it  appears  to  me  next  to 
impoBsible  that  the  word  '  their'  can  be  applied  in  the  vniy  in  which 
it  has  been  contended,  even  though  you  do  not  give  much  effect  to 
the  word  eatvm  occurring  in  a  very  early  part  of  the  instrument 

"  Ify  Lords,  The  clause  proceeds  thus  : — *  She  always  maieing, 
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1810.        '  <>'  bebg  married  to  ane  gentilman  of  hononrl  and  lawful  desoest, 

^ '  who  sail  perform  the  conditions  above  and  onderwritten.' — ^Upon 

KBR,  &c.  this  it  is  said,  that  these  are  singular  terms.  My  Lords,  they  are 
^'  .  singular  terms  ;  but  ihey  are  to  be  construed  consistently  with  the 
'  '  plural  terms  occurring  before,  and  the  singular  expression  capable  of 
a  plural  meaning  occurring  before — and  then  the  question  will  be, 
Whether  she,  that  is,  the  eldest  daughter  for  the  time  being,  or  the 
eldest  daughter  de  tempore  in  iempus  coming  in  by  substitation^  is 
not  to  be  taken  as  meant.  I  take  it,  therefore,  my  Lords»  the  tme 
question  upon  this  is,  Are  you  not  to  take  erery  word  here  as  die 
word  intended  to  be  used  by  the  author  of  the  deed  ?  If  you  are  to 
take  every  word  here  as  the  word  intended  to  be  used  by  the  aathor 
of  the  deed,  the  question  then  is.  Are  yon  not  at  liberty  to  construe 
the  words  of  the  clause  ?  It  is  impossible  to  say  that  this  dause  is 
a  clause  composed  of  terms  which  each  and  every  of  them  having  a 
meaning  which,  by  the  law,  you  are  bound  to  attribute  to  thenu  My 
Lords,  I  do  not  mean  to  say  by  that,  that  when  you  find  out  what 
the  meaning  of  each  and  every  of  the  terms  used  is,  you  are  not 
bound  to  attribute  that  meaning  to  them ;  you  certainly  are  hoimd 
to  attribute  that  meaning  to  thera  ;  but  you  are  not  in  this  state  that 
you  must  say,  whatever  may  be  the  persuasion  of  your  own  mind  as 
to  the  meaning  of  each  of  these  words,  the  law  has  put  an  inflexible 
construction  upon  these  words.  It  is  a  very  different  question  as  to 
the  construction  of  the  words  <  heirs-male.'  It  cannot  be  said,  with 
reference  to  this  branch  of  the  argument,  that  the  law  has  pot  a 
construction  upon  the  words  of  this  clause,  which  prevents  you  from 
putting  upon  them  the  oonstiuction  which  you  are  convinced  is  their 
real  meaning.  Besides  that,  if  they  have  no  fixed  meaning,  neither 
have  they  an  obvious  meaning  ;  for  taking  the  words  as  they  stand,  if 
I  may  be  permitted  to  use  such  an  expression  in  this  place,  they  are 
nonsense.  They  are  words,  however,  of  which,  by  constructioii, 
you  must  make  sense,  out  of  which,  by  construction,  you  must 
create  a  meaning  ;  and  you  must  make  sense  of  the  words  as  tbey 
stand,  if  that  can  be  done,  for  that  is  the  rule  of  all  law.  Yon  are 
driven  to  construction  ;  and  being  driven  to  construction,  I  say  yoa 
are  not  to  construe  this  clause  upon  the  observation  made  upon  the 
want  of  the  words  *  Lady  Jean  Ker' — upon  the  observation  upon 
the  word  'said'  alone — upon  the  observation  upon  the  woids 
*  without  division '  alone — upon  the  observation  upon  the  weeds 
'  their  heirs-male'  alone — upon  the  observation  upon  the  words  *ske 
<  always  marrying'  alone — upon  the  observation  upon  the  wards  'a 
/  gentleman  of  honourable  and  lawful  descent '  alone :  But  yoo  are 
to  look  for  the  meaning  of  the  words  in  the  aggregate  of  the  obser- 
vations arising  out  of  each,  and  every,  and  all  of  those  words,  and 
putting  together  the  whole  of  the  observations,  to  say  what  is  most 
probably  the  intention  of  the  author  of  the  deed,  regard  being  had 
to  every  observation  which  can  be  made  reasonably  upon  all  and 
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each  of  the  words  of  the  author  of  the  deed.     And,  mj  Jjotdsy  I  go        isiO. 
further,  and  I  say,  that,  in  my  opinion,  you  are  fully  at  liberty  to     , 
look  to  eveiy  part  of  this  deed ;  and  I  say,  that  elsewhere  in  this     kbb,  &c. 
deed  you  find  words  which  unquestionably  create  a  succession  in  their  ^'  ^ 

legal  effect^  which,  as  to  their  obvious  meaning,  hare  no  such  effect ; 
bat  which,  in  their  legal  construction,  you  must  hold  to  create  such 
succession  ; — that  you  find  in  this  deed,  in  many  parts  of  it,  singu- 
lar terms,  yet  unquestionably  showing  themselves  by  their  context, 
to  have  a  plural  meaning,  and  to  describe  classes  of  persons ;  that 
you  find  singular  terms  unquestionably  meaning  plural  things ; — 
that  you  find  in  this  deed  plural  terms  which  must  necessarily  mean 
indiyidnal  and  singular  things.  You  are  to  construe  this  deed,  there- 
fore, as  the  language  of  the  author  of  the  deed,  and  the  language, 
which,  unoJialUf  the  author  of  the  deed  has  spoken.  You  must 
collect  from  bis  style  and  manner  of  language,  taking  the  whole  of 
it  together,  what  he  meant  by  every  part  of  that  instrument  which 
contains  his  language. 

"  My  Lords,  I  have  no  inclination  to  deal  with  other  questions 
which  have  been  submitted  to  your  attention.  It  has  been  said,  that 
your  Lordships  are  not  to  look  at  the  deed  of  1644 — this  has  been 
said  by  those  by  whom,  nevertheless,  your  Lordships  have  been 
called  upon  to  look  at  all  the  deeds  prior  to  1643— and  by  whom 
your  Lordships  have  been  called  upon  to  look  at  all  the  procura- 
tories  of  resignation,  and  all  the  charters  prior  and  subsequent 
to  1648;  and  if  you  have  been  called  upon  at  the  Bar,  to 
do  that  with  a  view  to  say,  that,  because  in  those  other  charters 
the  authors  of  them  meant  to  make  particular  destinations,  there- 
fore they  must  have  meant,  in  this  charter  of  1648,  to  make 
the  same  destinations.  My  Lords,  I  am  ready  to  admit,  that 
that  is  a  mode  of  proceeding  which  I  cannot  reconcile  to  any 
prindples  of  law  which  I  have  been  taught*  It  is  for  that  rea- 
son I  here  state  to  your  Lordships,  that  I  can  give  no  weight  at  all 
to  the  arguments  I  have  heard  from  the  Bar,  that  it  was  not  the  in- 
tention of  the  author  of  the  deed  of  1648,  to  alter  the  destination  of 
this  deed  of  1644.  I  cannot  read  the  deed  of  1644,  and  the  deed  of 
1648,  without  seeing  that  he  did  mean  to  alter  in  some  respects  the 
destination  of  his  property ;  and  when  I  apply  my  mind  to  the 
question — did  he  mean  to  alter  the  destination  of  his  property 
among  his  grand- daughters,  filling  the  institute  and  the  substitutes? 
My  Lords,  I  do  not  look  to  the  deed  of  1644  to  teach  me  what  he 
meant  to  do  by  the  deed  of  1G48  in  this  respect.  I  look  at  the  deed 
of  1644  to  see  what  he  has  done  in  this  respect  in  the  deed  of  1648 ; 
having  regard  to  the  whole  of  that  deed,  and  informing  myself  no 
otherwise  from  the  deed  of  1644  than  I  should  do  firom  a  charter  in 
any  other  fiunily,  that  is,  looking  to  it,  as  an  instrument  to  teach  me 
what  was  the  Scoteh  law-language  in  deeds  of  that  period. 
**  That  the  deed  of  1644  had  some  very  material  passages  in  it  in 
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this  view,  I  think  your  Lordships  could  not  bat  obserre,  when  I 
— —  gave  yoa  the  detail  of  it  yesterday.  I  think  your  Lordahips  caa- 
KKB,  &o.  jjQij  jj^j  jjj^^^  observed,  that  I  have  given  very  little  weight  too  to  a 
iMMBs,  &c.  ff^^^  ^^^  ^^  argument  we  have  heard  at  the  Bar,  as  to  the  predilec- 
tion which  the  author  of  this  deed  is  supposed  to  have  had  for  fait 
grand-daughters  over  the  heirs  male  general,  for  the  three  yomi^ 
grand-daughters  as  well  as  the  eldest  grand-daughter,  and  the 
predilection  which  he  is  supposed  to  have  had  for  the  yoonger 
grand-daughters  over  the  heirs  of  any  description.  My  Loida, 
if  you  look  to  the  effect  of  this  instrument,  all  that  yoa  con 
say  about  it  in  this  respect  is,  that  having  provided  destinatioiis  of 
his  estates  to  the  four  daughters  of  Hary  Lord  Ker,  marrying  these 
fiivourite  persons  the  institute  and  substitutes,  in  the  order  in  which 
he  had  so  provided  for  them,  it  is  probable  that,  if  these  marriaga 
never  took  effect  at  all,  he  should  intend  that  there  should  be  the  same 
provision  for  these  daughters,  seriatim^  not  marrying  an  hononiBbly 
descended  Drummond,  or  an  honourably  descended  Fleming,  but 
a  lawfully  and  honourably  descended  gentleman  of  any  other  Dame. 
One  cannot  imagine  why  he  should  have  had  the  fancy  of  going 
through  this  substitution,  in  case  of  their  marrying  those  &vourite 
individuals,  and  why  he  should  not  have  had  the  same  £Emcy,  to  go 
through  the  same  substitution,  if  it  should  turn  out,  that  thoe 
gentlemen,  the  Drummonds  and  the  Flemings,  did  not  find  these 
Ladies  to  their  taste,  but  lefb  these  Ladies  to  marry  other  gende- 
men  of  honourable  and  lawful  descent ; — why  he  should  mean  to 
exclude  his  second,  and  third,  and  fourth  grand- daughters  in  that 
case, — it  is  very  difficult  to  conjecture  that  that  should  be  his  mean- 
ing ;  but,  my  Lords,  if  the  deed  clearly  expresses  it,  you  mutt  give 
effect  to  it.  You  cannot  fancy  for  him,  you  cannot  insert  deedna- 
tions  he  has  not  inserted  ;  and  when  you  recollect  how  he  has  pasBcd 
over  the  youngest  daughters  of  some,  and  the  grand-daughleis  of 
others,  it  is  impossible  to  deny  that  there  is  a  great  deal  of  argument 
upon  matter  of  probability,  to  be  submitted  to  your  Lordships'  con- 
sideration on  both  sides. 

'<  Then,  my  Lords,  your  Lordships  have  heard  it  argued.  Why  can 
you  possibly  suppose  there  are  four  substitutions  in  so  short  a  daoie 
as  this  ?  My  answer  is,  I  can  suppose  four  substitutions  in  a  much 
shorter  clause.  If  you  ask  me,  Can  I  suppose,  that  if  there  weie 
four  substitutions,  they  would  be  expressed  in  this  way?  My  an- 
swer to  that  is,  that  inexperienced  a  Scotch  Lawyer  as  I  am  in  con- 
veyancing terms,  I  think  I  could  have  drawn  a  much  better  deed 
than  this  in  reference  to  this  destination.  But  I  think,  if  your 
Lordships  differ  from  me  in  this  part  of  the  case,  I  should  be  entit- 
led to  ask  you,  on  the  other  hand.  Can  you  suppose,  that  if  the  au- 
thor of  this  deed  meant  simply  Lady  Jean  Ker  and  her  heiis-nale, 
he  would  have  used  all  the  words  you  find  there  ?  If  that  had  been 
my  meaning,  I  would  have  drawn  a  much  better  deed  than  this  is. 
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go  upon  these  grounds.    Without  entering  into  the  question,  of  how    

much  more,  or  how  much  less  of  weight  belongs  to  all  these  proba-  ^^^*  ^^' 
ble reasonings ;  without  entering  into  the  question,  of  how  much  more,  iknbs'  &c» 
or  how  much  less  of  weight, — whether  any,  and  if  any,  what  degree 
of  weight,  is  to  be  giyen  to  the  prior  charters, — the  charter  of  1644, 
—to  the  subsequent  charters  looked  at  as  evidence  ; — without  refer- 
enoe  to  the  question,  Whether,  if  they  can  be  lodced  at  as  cTidence, 
they  do  more  or  lees  establish  the  propositions  which  each  side  has 
eDdeaTOored  to  maintain  upon  them : — My  Lords,  without  entering 
into  any  thing  but  the  construction,  the  best  construction  that  can 
be  made  of  this  instrument  of  1648  itself; — attending  to  eyery  word 
of  that  instrument  which  can  furnish  a  fair  argument  to  say  that  the 
eldest  daughter  means  only  Lady  Jean  Ker; — attending  to  every 
provision  in,  and  to  every  word  of  that  instrument  which  shews  that 
the  word  *  eldest  daughter,'  (a  term  capable  of  meaning,  and  in 
common  parlance  meaning  neither  more  nor  less  than  the  eldest-bom 
daughter,)  was  to  be  applied,  sometimes  to  one  individual  and  some- 
times to  another,  and  more  than  one  individual, — which  shows  that  the 
smgular  y^otd  person  was  sometimes  tobeapplied  to  one  individual,  and 
sometimes  to  another,  and  more  than  one  individual : — attending  to 
every  provision  and  word  which  shews  the  meaning  of  the  words, 
^her,'  Mhem,'  ^  their,'  <  person,'  *  portion/  *  daughter,*  and  all  the 
ptiua]  and  singular  senses  in  which  they  occur ;  and  attending  to 
the  whole  of  the  phrase  of  this  clause, — to  every  word  of  this  clause 
as  the  very  word  which  the  author  of  this  deed  meant  to  insert  in 
his  deed,  because  he  has  inserted  it,  and  upon  this  great  leading 
principle,  that  in  judgment  you  never  can  (unless  you  are  justified 
by  unavoidable  necessity)  reason  upon  the  supposition  that  the  man 
has  made  a  mistake,  by  inserting  in  a  deed  the  word  which  he  has 
inserted  in  it ;  admitting,  that  where  you  are  driven  by  absolute 
tteeessity  to  do  that,  you  must  do  it.  Attending  to  the  whole  and 
every  part  of  this  deed  of  1648  itself,  sher  the  most  anxious  and 
attentive  consideration,  and  on  the  deliberate  consideration  which  I 
have  given  to  this  deed,  I  offer  to  your  Lordships  my  humble  opi- 
nion upon  this  first  point  of  the  cause,  that  the  words,  '  eldest  law- 
*  M  daughter,  and  their  heirs-male,'  mean  (whatever  be  the  mean- 
ing of  the  words  '  their  heirs-male,')  the  daughters  successive  et 
seriatim;  and  that  if  the  heirs  male,  according  to  the  true  inter- 
pretation of  this  deed,  of  Lady  Jean  Ker  have  failed, — if  the  heirs- 
male  of  Lady  Anna,  the  second  daughter,  according  to  the  true 
interpretation  of  this  deed,  have  failed,— 4hen  that  the  heirs-male 
of  Lady  Margaret,  according  to  the  true  interpretation  of  these 
words  '  heirs^male/  are  entitled  as  heirs  of  tailzie  under  this 
deed.  My  Lords,  I  wish  to  be  understood  here :  I  say,  if  they  have 
^led.  I  observe,  that  in  the  Court  below,  and  in  many  of  the 
papers,  they  have  had  another  way  of  considering  this,  and  that  is, 
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1810.        that  a  daughter  could  not  become  the  eldeet  daughter,  unless  her 
_......    eldest  sister  died  in  her  lifetime*    That  is  not  my  idea  of  the  true 

KBB,  &o.     meaning  of  this  instrument.     If  it  is  a  seriatim  suhetatution,  as  I 

ivvR  Ri  *^*"^  *'  "'  ^°  °*^  ^*^  ^^  *^®  ^'^  ^*  "  immaterial  whether  the  eld- 
est sister  died  before  the  younger  or  not ;  the  eldest  debito  tempore^ 
or  de  tempore  in  tempus^  by  herself,  and  in  her  heirs- male,  that  is, 
in  the  series  in  which  she  and  they  were  called,  would,  in  my  opi- 
nion, be  entitled  to  take  the  succession. 

*'  Haying  offered  to  your  Lordships  my  humble  judgment  upon 
this  one  point,  your  Lordships  will  permit  me  now  to  say,  that  I 
haye  yery  studiously  hitherto  refrained  from  saying  one  syllable  in- 
dicatiye  of  any  judgment  I  haye  formed  with  respect  to  the  words 
^  heirs-male/    Whether  the  words  might  be  understood  to  mean, 
heirs^male  generally,  or  heirs-male  of  the  body.     I  haye  done  ao  for 
this  reason  principally^  that  though  undoubtedly  as  long  as  I  shall 
liye  to  remember  this  cause,  if  I  shall  haye  made  a  mistake  in  the 
part  of  it  that  I  haye  discussed,  and  your  Lordships  shall  act  under 
my  mistake,  to  the  longest  time  I  shall  liye  to  remember  this  cause, 
from  the  moment  I  am  conyinced  of  my  mistake,  I  shall  deeplj  re« 
gret  it,  considering  the  important  interests  here  at  stake  ;  yet  I  am 
aware,  that  of  this  branch  of  the  cause  it  may  be  said,  it  is  but  mis- 
take which  affects  this  particular  case,  and  that  it  is  important  prin- 
cipally to  the  parties  only  ;  but  with  respect  to  the  odier  questkm, 
I  haye  been  anxious  to  keep  it  distinct,  for  this  reason,  that  the  de- 
cision upon  that  is  to  affect  not  this  case  alone  ; — ^that  it  is  a  deci- 
sion to  which  your  Lordships  cannot  come,  without  considering  it 
upon  its  principle, — without  considering  it  with  reference  to  pceoe- 
dents, — ^without  considering  it  with  reference  to  its  consequences, — 
without  considering  it  with  reference  to  all  the  ways  in  which  it  maj 
affect,  and  most  deeply  affect,  landed  titles  and  titles  of  honour. 
My  Lords,  I  haye  formed  an  opinion  upon  it,  and  that  opinioa  I 
shall  take  a  yery  early  opportunity  of  deliyering  to  your  Lordships ; 
but  I  look  upon  that  part  of  the  case  as  so  extremely  important, 
that  I  haye  been  anxious,  as  far  as  my  mode  of  reasoning  would 
enable  me  to  keep  them  distinct,  to  take  care  not  to  confound  one 
point  with  the  other ;  that  with  a  yiew  to  come  to  the  right  condu- 
sion  upon  that  second  point,  your  Lordships  may  find  youiseWes  in 
possession  of  obseryations  so  laid  before  you  upon  the  first  poiot, 
that  you  might  be  able  to  apply  them  in  the  consideration  of  this 
case  to  that  point  only. — I  shall  now,  with  deference  to  your  Loid- 
ships,  humbly  propose,  that  haying  giyen  my  opinion  upon  this  first 
point,  in  the  course  of  this  afternoon,  you  should  adjourn  the  fiirtlicr 
consideration  of  this  case  ;  and  if  your  Lordships  will  haye  the  con- 
descension to  grant  to  the  indiyidual  who  now  addresses  you  diat 
request,  I  should  hope  you  will  not  feel  youiselyes  unwilling  to  per- 
mit me  to  proceed  upon  the  consideration  of  the  next  branch  of  the 
cause  on  Monday  at  eleyen." 
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KBB,  8eu. 


V. 

Monday y  \9ik  June  1809.        xmmbs,  &c. 


**  My  Lord«, 


''  On  the  last  day  on  which  your  Lordships  met  for  the  consider' 
ation  of  this  cause,  I  suhmitted  to  your  Lordships,  as  my  humhle 
opinion,  that  the  persons  described  in  the  clause  in  the  deed  of  1648, 
commencing  with  the  words  '  which  all  failing,  to  the  eldest  daugh- 
ter and  ^  their  heirs-male,*  were  to  be  considered  as  heirs  of  tailzie. 
I  also  stated  to  your  Lordships,  that  it  did  not  appear  to  me  that  it 
would  be  possible  to  hold,  that,  under  the  effect  of  the  instruments 
sabsequent  to  the  year  1648,  connected  with  possession  upon  any 
ground  of  prescription,  the  investitures  of  the  estate  were  dianged 
from  those  which  stood  as  the  regulating  rule  of  the  succession  in 
1648.  I  likewise  stated  to  your  Lordships,  that,  in  my  judgment, 
the  deed  of  renunciation  and  appointment  upon  the  marriage  of 
Lady  Margaret  did  not  destroy  the  title  which  Sir  James  Innes  now 
insists  upon,  if  Lady  Margaret  erer  had  a  title ;  and  I  further  added 
an  opinion  which  I  had  formed,  and  which,  upon  reconsidering  it- 
smce  I  last  had  the  honour  of  addressing  your  Lordships,  I  have  not 
found  reason  to  change,  but  which,  I  might,  I  think,  be  justified  in 
saying,  I  hold  more  firmly  than  I  did  even  then,  that  the  destination 
to  the  eldest  daughter,  connected  with  such  a  context  as  that  in 
which  it  occurs, — occurring  in  such  a  deed  as  that  in  which  we  find 
it, — I  do  not  mean  a  deed  as  partaking  more  or  less  of  a  testamen- 
taiy  nature,  but  a  deed,  such  in  its  contents,  such  in  its  expressions, 
and  such  in  its  objects,  as  this  deed  of  1648, — that  the  sbgular 
term  *  eldest  daughter,'  connected  with  the  plural  pronoun  '  their^ 
heirs-male,  and  the  other  terms  of  the  clause,  did  constitute  a  seria' 
tm  substitution  of  the  four  daughters  of  Hary  Lord  Ker,  and  their 
heirs-^male,  of  some  species.  My  Lords,  I  have  only  to  add  to  that, 
(which,  it  may  be  proper  for  me  shortly  to  intimate^  although,  for 
reasons  I  before  alluded  to,  it  is  impossible  for  your  Lordships  to 
come  to  any  decision  upon  the  question  of  dignities),  that,  giving  as 
pointed  an  attention  as  I  could  to  what  has  been  stated  from  the 
Bar,  with  reference  to  the  effect  of  this  charter  of  1648,  as  intended 
to  pass  the  Earidom  of  Roxburghe,  and  to  what  has  been  stated  at 
the  Bar  as  to  its  efficacy  or  inefficacy  in  passing  that  Earldom,  re- 
gard being  had  to  the  seal  by  which  it  is  supposed  to  be  authorised, 
and  to  the  other  circumstances  which  formed  the  topics  of  argument 
upon  this  head  at  your  Lordships*  Bar  ;  it  occurs  to  me,  that  it  may 
not  be  unfit  that  I  should  state  to  your  Lordships,  that  my  opinion 
upon  that  question  which  we  last  discussed,  as  well  as  upon  that 
which  we  are  this  day  met  to  discuss,  would  be  precisely  the  same, 


430  CASES  ON  APPEAL  PROM  SCOTLAND. 


1810. 


whether  the  honour  does  or  does  not  pass  bj  the  deed  of  1(>I8. 
'"^—    That  it  was  intended  to  pass,  is  certainly  the  opinion  of  the  indiri- 
KBB,  &c.      ^^^1  ^^^  ^^^  addresses  you ;  but  whether  it  did  or  did  not  pass, 
iNNBs)  &c.    whether  it  was  or  was  not  intended  to  pass,  would  not,  in  the  judg- 
ment of  that  individual,  much  affect,  not  materially  affect,  the  deci- 
sion of  the  questions  with  respect  to  these  estates. 

**  My  Lords,  The  question  now  presenting  itself  to  our  consider- 
Import  of  ation,  I  would  put  very  shortly  thus :  Whether  the  words  *  heixs- 
*'  HejrsQiale" male,'  in  the  clause  to  which  we  hare  so  often  had  reference,  mean, 
used  in  the  jq  ^^  intention  of  the  author  of  this  deed,  as  that  intention  is  to  be 
collected  from  the  context  and  the  other  parts  of  the  same  instru- 
ment,  for  so  I  would  put  the  case  to  your  Lordships,  whether  these 
words  '  heirs-male'  mean  heirs-male  general  ?  or  whether  they  mean 
'  heirs-male  of  the  body'  of  the  person  or  persons  to  whom  thejr  re- 
fer ?  And,  my  Lords,  haying  stated  it  to  your  Lordships  as  my 
opinion,  that  there  is  a  succession  of  substitutes  among  these  daugh- 
ters, the  question,  as  put  by  me  at  least  to  your  Lordships,  must  be. 
Whether  these  daughters  successive,  and  their  heirs-male,  mean  a 
description  of  persons,  heirs  of  tail2sie^  and  their  heirs-male  general, 
or  the  heirs-male  of  their  bodies  ?  and  that  question  arises  amongst 
daughters  designed,  in  my  view  of  the  subject,  to  take  one  after 
another  in  that  species  of  succession. 

^  I  need  not  tell  your  Lordships,  that  the  law  of  Scotland,  as  to 
descent,  is  very  different  from  the  law  of  England.  It  is  theie£ue 
not  my  intention  to  trouble  your  Lordships  with  any  obserratioBs 
upon  the  rules  of  English  law  with  reference  to  the  interpretation  of 
deeds  and  papers.  I  apprehend  it  is  hardly  safe  to  do  that.  This 
case  must  be  decided  by  Scotch  law,  as  well  as  we  can  collect  it,  as 
applicable  to  dispositions  of  this  kind,  to  take  effect  after  the  death 
of  the  author.  We  are  to  apply  Scotch  rules  as  to  deeds  or  wills, 
which,  your  Lordships  know^  are  very  different  from  our  rules ;  and, 
in  that  riew  of  the  case,  I  lay  out  of  it  all  consideration  of  the  much 
4  Eurr  2579.  agitated  case  of  Perrin  versus  Blake,  and  some  other  cases  which 
happened  in  England  when  your  Lordships  and  I  were  young ;  be- 
cause it  does  not  appear  to  me  that  we  can  borrow  much  of  nsefiii 
ailment  from  them. 

'*  My  Lords,  this  question  is  to  be  decided  by  discussing  it 
upon  principles,  by  discussing  it  with  reference  to  the  cases  which 
have  been  determined,  and  by  endeavouring  to  apply,  aa  well  as  we 
can,  the  principles  resulting  out  of  general  doctrines,  and  the  princi- 
ples to  be  gathered  from  the  cases  which  hare  been  decided,  and 
bear  upon  the  same  points,  applying,  as  well  as  we  can,  those  prin- 
ciples, to  assist  us  in  the  construction  of  this  instrument* 

*<  My  Lords,  I  shall  begin  with  the  cases  first ;  because,  if  it  be 
true  that  the  case  of  Hay  of  Linplum  has  fixed  this  as  a  rule  of  law, 
as  I  see  some  of  the  judges  in  the  Court  below  seem  to  have  thought 
that  the  words  '  heirs-male/  occurring  in  such  a  destination  as  this,    ^ 
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Itepeat  the  wordsi  *'  oconrring  in  such  a  deBtinatian  as  this,'  had        ^^^0, 

that  preetset  fixed,  techDicai  meaning,  which  no  intention,  however    "" 

clearlj  expressed,  could  control,  which  no  intention,  however  clear-      *^"'  ^^' 
\j  manifested,  can  separate  from  the  words,  it  is  in  rain  we  look  be-    innbs,  Sec. 
jCHid  the  cases ;  and  it  is  in  vain  we  look  to  doctrines ;  for  if  there 
be  a  solemn  decision  in  this  House  which  governs  the  present  case, 
upon  the  ground  upon  which  I  am  now  putting  it,  ccedU  quceslio. 
It  would  be  mis-spending  time  to  discuss  the  matter  further. 

"  My  Lords,  Till  I  looked  back  to  the  date  of  the  case  of  Hay  The  Linplum 
fernu  Hay,  and  found  there  the  name  of  the  person  who  is  now  Case, 
sddiessing  your  Lordships,  as  having  been  counsel  in  it,  I  acknow- 
ledge to  your  Lordships,  that  I  had  totally  forgotten  the  case, — that 
I  knew  no  more  of  it  when  it  was  mentioned  at  the  Bar,  than  if  I 
had  never  been  employed  as  counsel  in  it.  I  have  two  apologies  to 
make  for  that  to  your  Lordships ;  one,  that  I  have  lived  many  years 
nnce  that  case ;  and  the  other,  to  assure  your  Lordships,  that  I  am 
not  surprised  that  so  much  matter  as  has  been  pressed  into  my  head 
anoe,  should  have  pressed  out  of  my  head  the  matter  which  was  then 
ia  it  I  have,  however,  my  Lords,  the  papers  in  that  case  before 
me ;  and  the  question  is,  Whether  it  be  possible  to  maintain,  fitst* 
that  this  was  necessarily/  the  opinion  of  the  House  of  Lords  when  it 
decided  that  case  ?  Secondly,  If  this  was  not  necessarily  the  opin* 
ioD  of  the  House  of  Lords  when  it  decided  that  case,  whether  the 
House  went  upon  any  other  prindple,  than  that  it  thought  itself 
bound,  in  that  case,  to  say,  that  it  was  the  intention  of  the  author  of 
that  deed,  that  the  heirs-male  generally  of  Alexander  Hay  should 
take ;  or  that  it  was  not  the  clear  manifest  intention  that  they  should 
not  take.  My  Lords,  Before  I  state  to  your  Lordships  the  deed  it- 
self which  was  construed  in  the  Linplum  case,  you  will  permit  me 
to  say,  that  the  question,  Who  are  meant  by  a  destination  ?  has 
been  considered  with  more  or  less  of  laxity  by  different  Judges  in  the 
Courts  below.  Some  of  them  seem  to  have  been  of  opinion,  that 
entails,  which  are  slrklissimi  juris,  are  so  with  respect  to  the  fetters 
only.  Others  have  thought,  that  they  were  sirictissimi  juris  with 
lespect  to  the  construction  of  the  words  which  were  meant  to  de- 
Kribe  the  persons  intended  to  take  under  the  destinations  :  and  it  has 
been  put,  and  well  put  to  us,  that  it  is,  in  a  sense,  a  question  of 
fetters ;  becanse  it  is  necessary  for  every  pexaon  put  under  fetters  to 
be  able  to  collect  in  a  deed,  whom  the  fetters  attach  upon,  and  by 
whom  those  fetters  can  be  enforced ;  and  I  think  I  may  therefore, 
in  a  sense,  venture  to  state  to  your  Lordships,  that  the  construction 
adopted  ought  to  be  the  clear  and  fair  construction  of  the  words. 

^  My  Lords,  The  Linplum  case  arose  upon  a  settlement,  with  re- 
ference to  which,  I  should  not  do  justice  to  the  present  case,  if  I  did 
not  state,  that,  like  thisBoxburghe  case,  it  was  a  regular  entail ; — like 
this  Roxburghe  case,  it  was  not  to  take  effect  till  after  the  entailer's 
death ; — ^like  this  Roxbuzghe  case,  the  question  discussed  and  decid- 
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1810.        ed  in  it  was  a  qaestioa  of  competition  between  heirB,^t  inrolred 
■  nothing  with  respect  to  creditors  or  onerous  purchasers  :  there  wss 

KER,  &c.  i|Q(  therefore  that  distinction  in  it,  which,  jour  Lordships  recollect, 
iNNKs  &c.  ^®  ^^^  heard  much  of  at  the  Bar ; — it  was  upon  the  conatmctioD 
of  a  clause,  relating  to  a  destination — it  was  upon  the  construction 
of  a  clause,  upon  which  the  question  depended.  On  whom,  and  in 
fuTOur  of  whom,  the  fetters  were  imposed  ? — ^it  was  upon  a  coa- 
struction  of  a  deed,  in  which  it  is  undeniably  true,  that  there  were 
strong  circumstances  to  infer  an  intention,  in  the  use  of  the  words 
*  heirs-male,"  to  limit  to  ^  heirs-male  of  the  body'  of  the  party.  It 
is  indisputably  true,  too,  that  it  was  a  case  in  which  sabeequeot 
substitutions  included  the  very  indiyiduals  who  would  fall  nnder  the 
description  of  heirs-male  of  Alexander  Hay.  It  was  a  case,  too,  in 
which  it  must  be  admitted,  that  a  very  useless  but  anxious  atten^t 
was  made  to  separate  the  Linplum  property,  in  certain  events  which 
might  take  place,  from  the  Tweeddale  property,  from  the  Dmmmel- 
sier  property,  from  the  Roxburghe  property.  It  was  a  case,  in 
which  it  must  be  indisputably  admitted  too,  that  the  phraseology  of 
the  deed  furnished,  in  different  instances,  and  in  numerous  instances, 
both  the  words  <  heirs-male,'  *  heir»-male  of  the  body,*  and  the 
words  *  heirs-male  whatsoeyer.'  It  was  a  case  too  in  which,  in  cer- 
tain events,  the  supposable  intention  of  the  author  of  the  deed,  I 
say  the  supposable  intention  of  the  author  of  the  deed,  (for  though, 
in  the  construction  of  instruments,  we  are,  judicially  speaking,  to 
suppose,  that  every  granter  foresaw  all  the  events  to  which  his  words 
can  be  applied,  yet,  in  point  of  &ct,  we  know  that  is  not  the  case), 
that  the  supposable  intention  of  the  entailer  would  be  defeated.  AU 
these  circumstances  may,  I  think,  be  predicated  of  that  Linplum 
case ;  and  it  is  fit  that  your  Lordships,  with  a  view  to  determine 
what  weight  is  due  to  my  opinion,  should  be  informed,  that  I  am 
aware  that  all  those  circumstances  may  be  predicated  of  that  case. 

**  Having  stated  so  much,  your  Lordships  will  now  permit  me  to 
state  to  you  the  substance  of  the  deed  in  that  case.  It  was  made 
by  Sir  Robert  Hay  of  Linplum  ;  and  he  disponed  to  himself,  and  to 
his  sister  Lady  Margaret  Hay  in  liferent,  and  to  the  second  son  to 
be  procreated  of  the  body  of  the  Most  Honourable  John  Marquis  of 
Tweeddale,  and  the  lawful  heirs-male  of  his  body,  in  fee.  And  I 
stop  here  a  moment  to  observe,  that  this  case  was  open  to  precisely 
the  same  observations  as  have  been  made  upon  the  Roxbuighe  case; 
that  there  are  express  limitations,  in  four  or  more  instances,  prior  to 
the  destination  to  Alexander  Hay,  to  persons,  and  *  the  heirs-male 
'  of  their  bodies  b(  gotten,'  in  terms ;  then  to  the  third  lawful  son, 
and  to  the  heiis-maJe  of  his  body  ;  and  so  on,  to  all  the  Marquis's 
younger  sons,  one  after  another;  and  failing  all  his  lawful  sons, 
and  the  lawful  heirs  of  their  body,  to  the  Right  Honourable  Lord 
Charles  Hay,  broiher-german  of  die  Marquis,  and  the  heirs-male  to 
be  procreated  of  his  body ;  whom  failings  to  the  Right  Honourable 
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Loid  deoige  Hay»  another  brother-germaa  of  the  Marquis,  and  the        1810. 
lawfal  heirs-male  to  be  procreated  of  his  body ;  whom  failing,  to     ■ 
Alexander  Hay,  second  son  to  Alexander  Hay  of  Drummelzier,      kbr,  &c. 
Esq.;  and  his  lawful '  heirs-male.'     My  Lords,  This  second  son  had  ^  o^ 

an  elder  brother  of  the  name  of  William,  and  he  had  either  three 
or  fbar  younger  brothers ;  and  I  press  upon  your  Lordships'  attention 
that  circumstanoe,  that  he  had  three  or  four  younger  brothers  ; 
'  whom  £uling,  to  the  Honourable  John  Hay  of  Belton,  Esq. ;  and 
liis  lawful  heirs- male.'     He  had  also  a  younger  brother ;  *  whom 

*  fiiilmg,  to  the  Honourable  John  Hay  of  Lawfield,  Esq. ;  and  his 

*  lawful  heirs-male.*  I  think  I  am  correct  when  I  say  there  was  a 
jooDger  brother  of  him  also ;  '  whom  foiling,  to  Lord  Robert  Ker, 
^  second  lawful  son  to  the  Duke  of  Roxbuighe,  and  his  lawful  heirs- 
'  male  ;  whom  fuling,  to  the  heirs-female  lawfully  to  be  procreate  of 
'  the  bodies  of  the  seyeral  persons  above  mentioned,  one  after  the 

*  other,  beginning  with  the  heirs-female  to  be  procreate  of  the  body 

*  of  the  said  John  Marquis  of  Tweeddale,  and  observing  the  same 

*  order  and  course  of  succession  above  written,  the  eldest  heir-female 
'  failing  heirs-male,  always  secluding  the  rest,  and  succeeding  with- 

*  oat  division  ;  and  that  whenever,  and  as  oft  soever  as  the  succes- 

*  sion,  upon  the  fidlure  of  heirs-male,  shall  happen  to  fall  or  devolve 
^  to  heirs-female ;  whom  failing,  to  my  own  nearest  lawful  heirs  and 

*  assignees  whomsoever.' 

"  Tour  Lordships  therefore  perceive,  that  the  destination  was  of 
this  sort :  It  was  a  destination  to  the  second  and  other  sons,  and  the 
hein-male  of  their  bodies,  of  the  Marquis  of  Tweeddale ; — it  was  a 
destination  to  Lord  Charles  Hay,  and  the  heirs-male  of  his  body ; — 
it  was  a  deatination  to  Lord  Qeoige  Hay,  and  the  heirs-male  of  his 
body , — ^it  was  a  destination  to  the  second  son  only  of  Alexander 
Hay  of  Drummelzier,  and  his  heirs-male  | — ^it  was  a  destination  to 
Hay  of  Belton  himself,  and  his  heirs-male ; — it  was  a  destination  to 
Hay  of  Lawfield  himself,  and  his  heirs-male ; — it  was  a  destination 
to  the  second  son  of  the  then  Duke  of  Roxburghe,  and  his  heirs-male ; 
'--and  then  it  was  a  destination  to  the  heirs-female  of  the  bodies  of 
the  several  persons  above  mentioned,  and  the  heirs  procreated  of 
their  bodies.  Your  Lordships  will  be  good  enough  to  keep  in  mind 
the  variegating,  ^if  I  may  so  express  myself),  the  variegating  nature 
of  these  respective  destinations. 

"  My  Lords,  He  proceeded  to  bind  and  oblige  his  heirs  to  infeoff 
ail  these  persons,  Mrs.  Margaret  Hay,  his  sister,  in  liferent,  and  the 
jSecond  son  of  the  Marquis  of  Tweeddale  in  fee,  and  on  failure  of 
|ihem,  the  other  substitutes  and  heirs  of  tailzie  above  specified  ;  and 
then  he  goes  to  that  part  of  the  instrument  which  contains  an  obli- 
gation to  resign.  He  repeats  in  that  again  the  same  limitations ; 
,snd  then  he  proceeds  to  state  himself  thus  :  '  With  this  express  pro- 
*  Tinon,  that  the  said  second  lawful  son  to  be  procreate  of  the  said 
(  Marquis  of  Tweeddale,  and  the  heirs-male  of  his  body,  and  also  the 
VOL.  V.  2  F 
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1810.        ^  whole  heiiB  of  entail  before  mentioned,  succeeding  in  the  rigbk  of 
..............     '  the  said  lands,  annnalrents,  and  others,  shall  be  obliged  to  i 

KBRy  &o.      '  and  constantly  to  retain,  use,  and  bear,  the  surname  and  < 

.«t*  ft  ^     '  ^^^  ^^  ^^J  ^^  Linplum,  and  use  the  arms  and  ooat-armorial  of 

*  this  family*  as  their  own  surname,  designation,  and  coat-armorisl 

*  in  all  time  coming.    And  it  is  hereby  farther  proTided  and  dedaied, 

*  that  it  shall  not  be  leisome  nor  lawful  to  the  said  second  son  to 

*  be  procreate  of  the  said  Marquis,  or  the  lawful  '  heixs-male  of  Im,' 

*  (that  is»  the  lawful  heirs-male  of  his  body),  nor  to  any  of  the  said 

*  heirs  of  tailzie,  nor  their  descendants,  to  alter  that  destination.* 
I  will  not  trouble  your  Lordships  by  going  through  all  the  prohi^- 
tory,  resolutive,  and  irritant  clauses :  the  first  material  ezpr 
that  occurs  here  to  be  laid  hold  of,  by  way  of  applying  it  as  a  < 
text,  constructive  of  the  clauses  of  destination,  which  I  need  not  tdl 
your  Lordships  are  die  clauses  most  material  to  be  looked  at  io 
these  cases,  is  this :  *  It  shall  not  be  leisome  nor  lawfvl  to  the  said 
'  second  son  to  be  procreate  of  the  said  Marquis,  nor  the  lawfbl  hdit- 
'  male  of  his.'  My  Lords,  No  man  can  deny,  that  the  wovdsi 
'  lawful  heirs  male  of  his,'  there  mean,  '  heirs-male  of  the  body,' 
because  these  his  lawful  heir»-male  who  were  to  take  were  heira-male 
of  the  body ;  and  therefore  this  is  an  instance  of  itself,  not  how  fit  it 
may  be  in  general  cases,  or  in  most  oases,  or  in  any  particular  caie 
other  than  this,  to  say  that  the  words  '  lawful  heirs-male'  will 
admit  of  a  construction,  which  gives  to  them  the  same  meanbg 
as  if  the  words  had  been  *  lawful  heirs-male  of  the  body ;'  but  it 
proves  this  truth  undeniably,  that  there  may  be  some  cases  in  which 

*  lawful  heirs-male '  must  mean  *  lawful  heira>male  of  the  bod j  ;'  for 
here  they  cannot  mean  any  thing  else.  *  Nor  to  any  of  the  said 
'  heirs  of  tailzie,  nor  their  descendants :'  It  was  observed  opoa  these 
words,  *  their  descendants,'  that  these  words  were  material  to  show 
that  the  author  of  this  deed  meant  throughout  <h6ir»-niale  of  the 

*  body,*  because  none  but  heirs-male  of  the  body  can  be  deacead- 
ants.  It  was  answered  on  the  other  side,  that  the  word,  at  aaj  rate, 
was  but  surplusage ;  that  the  words  <  heixs  of  tailzie**  would  indbde 
all  heirs  of  tailzie,  whether  descendants  or  not ;  and  that  the  words 
^  their  descendants '  were  most  clearly  used,  not  in  their  strict  pro- 
per sense,  because  descendants  would  not  only  include  heira-aiale  of 
the  body,  but  heirs*female  of  the  body :  and  the  question  nposi  the 
whole  instrument  was,  Whether  *  lawful  heirs-male/  '  lawftd  hein 
'  of  his,'  '  lawful  heirs  of  his  body,'  '  heirs  of  tailzie/  <  or  descend- 

*  ants,'  were  not,  each  and  every  one  of  them,  meant,  referenda nrngjuiu 
iingulUt  to  describe  the  heirs  of  tailzie,  whether  heira-male  gcneisl 
or  heirs-male  of  the  body,  as  the  whole  of  the  respective  claoaes  of 
destination  pointed  them  out,  as  being  heiis-male  general,  or  hens- 
male  of  the  body.    In  another  part,  the  expresnon  is,  ^  lawful  lieics- 

*  male  aforesaid,'  which  tna^  mean  both  species  of  heinnnale.     It  is 
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to  be  obsenred,  that  the  word  *  descendants '  occurs,  I  thiok,  five  or       1810. 
six  different  times  in  the  imstniment.  _^.-. 

"  Mj  Lords^  There  was  then  a  clause  which  was  thought  to     ^*"*  ^^' 
be  material.     After  describing  the  several  cases  and  acts  in  which  ^* . 

■ad  by  which  this  tailaie  might  be  prejudiced,  it  says,  *  Then  and  in 
« tbat  case^  every  one  of  the  facts  and  deeds  to  be  done  in  contra- 

*  tention  hereof  by  the  said  second  lawful  son  to  be  procreate  of  the 

*  said  John  Marquis  of  Tweeddale,  or  his  *  heirs-male  *  aforesaid.' 
There  your  Lordships  see,  that  the  words  *•  heirs-male'  apply  to  those 
who  are,  in  the  beginning  of  the  deed,  expressly  described  as  heirs* 
male  of  the  body  lawfully  begotten*  In  the  passage  I  have  last  read, 
there  are  no  such  words  as  '  of  the  body  lawfully  begotten ;'  but 
there  is  a  context  which  must  help  you  to  the  construction  of  the 
words  <  heira-male*  in  the  clause  I  have  pointed  out,  regard  being 
had  to  the  clause  destining  to  heirs-male.  This  simple  word  '  afore- 
'asid'  is,  as  the  word  ^said'  is  in  many  instances,  as  the  words 

*  berein  before  provided,'  '  herein  before  nominated,'  are  in  many 
lastaDoes,  explanatory  words  of  context,  this  word  of  context  going 
to  make  out  what  heirs-male  are  intended  in  the  description  to  which 
the  word  is  annexed.  *  And  further,  the  said  second  lawful  son  to 
be  procreate  of  the  said  Marquis  of  Tweeddale,  and  his  <  heirs  afore- 

*  said :'  There,  your  Lordships  observe  the  word  ^  male '  is  dropped, 
as  well  as  the  words,  <  of  the  body,'  and  the  word  *  aforesaid '  must 
be  understood  as  the  context  to  the  word  *  heirs,'  including  in  it  a 
description  amounting  to  precisely  the  same  as  if  the  word  *  male ' 
had  been  inserted,  and  as  if  the  words  *  lawfully  begotten  of  their 
bodies,'  had  also  been  inserted. 

There  was  then  a  clause,  my  Lords,  which  is  a  very  material  one. 

*  If  it  shall  happen  that  the  right  of  the  subjects  hereby  entailed 

*  shall  devolve  to  the  said  second  lawful  son  of  the  Marquis  of  Tweed- 

*  dale  before  his  existence,  then  it  shall  be  lawful  to  the  said  Lord 
'  Charles  Hay,  or  to  the  nearest  heir  of  entail  in  being  at  the  time, 
^  to  establish  titles  in  his  person  to  the  lands  and  others  therein 
'  mentioned,  and  to  enjoy  the  rents  and  profits  thereof,  until  the  first 
'Uartinmas  or  Whitsunday  inclusive  following  the  birth  of  the 

*  said  Marquis's  second  son ;  and  then  the  said  Lord  Charles,  or 
'  nearest  heir  aforesaid,  shall  be  obliged  to  denude  himself  in  favour 
'  of  the  said  Marquis's  second  son,  in  the  same  manner  as  is  here  pro- 

*  vided  if  the  said  Lord  Charles  Hay  had  succeeded  upon  a  contra- 

*  vention  of  an  heir  of  entail.'  The  professed  object,  your  Lordships 
observe,  of  this  deed  b,  that  the  Tweeddale  estate  and  the  Linplum 
estate  should  not  come  together  ;  and  at  the  same  time  the  express 
object  is,  that  the  linplum  estate  should  go  to  the  second  son  of  the 
Marquis,  whether  he  was  come  into  being  at  the  time  the  suc- 
Cttsion  opoied  to  him  or  not ;  and  I  think  I  may  venture  to  repeat 
the  observation  with  which  I  troubled  your  Lordships  on  Saturdayj^that 
nobody  can  doubt  that  theae  words  <  second  son  '  must  mean  second 
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1810.  son  for  the  time  being,  and  that  it  is  a  singolar  terni^  inddding  aH 
'■  persons  who  might  answer  that  description. 
EBB,  &c.  a  iviy  Lords,  We  leam  that  the  events  that  happened  were  these : 
iNMKs^  &c.  ^  Robert  Haj  died  without  issue  in  1751.  I  ought  to  have  men- 
tioned, because  it  is  a  circumstance  taken  notice  of,  and  for  that  m- 
son  only  I  ought  to  mention  it,  as  I  really  do  not  think  thane  is  my 
weight  in  it,  that  he  had  executed  a  settlement  of  his  penonsl 
estate  in  favour  of  the  same  series  of  heirs,  which  was  onlj  another 
proof  of  his  determination  to  use  the  same  destinations.  He  died 
without  issue  in  1751;  and  John,  then  Marquis  of  Tweeddale,  hav- 
ing but  one  son,  the  succession  devolved  upon  Lord  Charles  Haj, 
the  Marquis's  immediate  jounger  brother,  and  the  first  snbsdtule  in 
the  aforesaid  deed  of  entail,  failing  younger  sons  of  Marquis  John. 
Lord  Charles  also  having  died  without  issue,  the  succession  nest 
opened  to  Lord  George  Hay,  the  youngest  brother  of  the  Marqm 
The  Marquis  of  Tweeddale  left  issue  an  only  son,  an  infant,  who  died 
in  1770»  when  the  dignity  and  estate  of  Tweeddale  devolved  upon 
Lord  Qeoi^e  Hay,  the  late  Marquis^  (who  was  such  at  the  time  thi» 
case  occurred).  Alexander  Hay,  the  second  son  of  Alexander  Haj 
of  Drummelzier,  and  the  next  nomiHaiim  substitute  in  Sir  Robert 
Hay's  deed  of  entail,  having  died  before  this  period  without  issuer 
the  respondent,  Robert  Hay  of  Drummelsier,  who  was  one  of  his 
younger  brothers,  insisted,  that,  as  heir-male  of  his  brother  the  de- 
ceased Alexander,  heir-male  of  him,  though  not  heir  of  his  body,  he 
was  entitled  to  the  estate  ;  he  brought  an  action  for  the  purpose  of 
trying  that  question  ;  and  having  brought  that  action,  it  was  deter- 
mined by  the  Court  of  Session,  and  I  think  afterwards  by  jam 
Lordships,  that  the  Marquis  was  entitled  to  keep  these  estates  tit! 
he  should  have  a  second  son  of  fourteen  years ;  and  the  estate  of 
Lmplum  was  accordingly  held  by  the  Marquis  till  his  death  in  1787> 
Upon  that  the  respondent  renewed  his  claim,  and  there  was  an  ad- 
verse competition  for  the  estate.  The  appellant  was  Miss  Frances 
Hay,  who  was  the  only  child  of  the  marriage  of  William  Hay  and 
the  deceased  Lady  Catherine  Hay.  She  insisted,  she  had  a  title  to 
the  estates  under  the  effect  of  that  clause  of  destination  which  I 
have  stated  to  your  Lordships,  relating  to  females  who  were  to  take ; 
and  the  question  which  was  actually  agitated  and  decided  in  that 
cause  was,  Whether  the  brother  of  Alexander,  as  the  heir-male  of 
Alexander,  was  entitled  to  the  estate  ?  or,  whether  the  limitation  to 
the  heir  male  of  Alexander  meant  a  limitation  to  the  heirs-male  of 
his  body  ?  If  it  did,  his  brother,  not  being  the  heir-male  of  his  body, 
could  not  take,  and  then  the  substitution  of  the  female  line  had 
opened. 

'*  My  Lords,  The  Court  of  Session  were  of  opinion  that  Aiex« 
ander's  brother  was  entitled,  and  that  this  instrument  was  so  to  he 
construed.  They  did  not  form  that  opinion  either  upon  the  notidit 
that  the  terms  were  altogether  inflexible,  or  upon  the  notioo,  that 
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there  was  nothing  in  the  deed  to  show  that  it  was  not  the  intention        1810. 
of  the  author  of  the  deed,  that  those  words  were  to  have  in  construe-     ........ 

tion  what,  it  was  admitted  on  all  hands,  was  their  ohvious  meaning,  kbb,  &c. 
and  their  prima  ^ct>  meaning.  They  seem  to  have  relied  also  upon  ^*  ^ 
a  case  of  Baillie  versus  Tennant,  which  does  not  appear  to  me  to 
have  had  much  application  to  the  suhject  that  came  before  your 
Lordships  in  the  Linplum  case>  when  it  was  argued  at  this  Bar.  I 
cannot  chaige  my  recollection  with  the  matter  of  fact  by  whom  the 
Lmplum  case  was  argued  on  all  sides.  I  think  it  was  argued 
by  Mr.  Wight  and  Mr.  Tait,  both  gentlemen  whom  your  Lordships 
recollect  to  haye  been  very  considerable  in  their  profession.  I  speak 
from  a  full  persuasion  upon  memory,  when  I  say,  it  was  very  ably 
signed  by  the  late  President  of  the  Court  of  Session  ;  and  I  had 
the  honour  of  giving  him  my  very  feeble  assistance  upon  that  occa- 
sion. I  obserye  that,  in  his  situation  as  Lord  President,  he  makes 
npon  the  present  occasion  an  observation,  to  the  accuracy  of  which 
I  can  bear  a  good  deal  of  testimony,  I  mean  from  my  own  indivi* 
doal  experience,  that  we  professional  men  are  sometimes  extremely 
discontented  with  decisions  which,  after  a  lapse  of  some  few  years, 
perhaps,  we  can  subdue  our  obstinacy  so  far,  as  to  admit  them  to  have 
been  quite  right  I  belieye  we  were  both  out  of  humour  with  the 
decision,  perhaps  not  rery  reasonably. 

"  My  Lords,  The  whole  argument  was  before  your  Lordships  in 
the  papers  laid  upon  your  table,  signed  by  Mr.  Wight  and  Mr.  Tait; 
and  it  does  appear  to  me  to  be  so  material  to  lay  the  whole  of  that 
aignment  before  your  Lordships  again,  with  some  comments  upon 
it,  with  a  view  to  the  right  decision  of  this  case,  that  I  am  sure  your 
Lordships  will  spare  me  as  much  time  as  shall  be  necessary  for  that 
purpose.  My  Lords,  if  it  had  been  true  that  the  Noble  Lord  who 
then  sat  upon  the  wool-sack,  and  any  other  Noble  Lords  then  pre- 
sent in  the  House,  deemed  it  to  be  clear  in  the  law  of  Scotland,  that 
these  words  *  heirs-male'  occurring  in  such  a  deed  as  this  Linplum 
charter,  looking  at  the  clause  in  which  it  occurred — ^looking  at  all 
the  expressions  of  the  instrument — ^that  they  necessarily,  impeni- 
tirely,  and  inflexibly  must  mean  *  heirs-male  general  ;*  to  be  sure 
Oey  sufiered  Mr.  Tait,  Mr.  Wight,  Sir  Hay  Campbell,  and  myself 
to  be  guilty  of  a  great  deal  of  impertinence,  for  it  was  argued  at 
audi  length — ^your  Lordships  will,  I  think,  see  by  the  cases,  that 
the  case  turned  upon  this,— that  the  words  *  heirs- male '  had  a  prima 
fade  obvious  fixed  meaning,  not  to  be  torn  from  them,  except  upon 
what  might  be  stated  to  be  declaration  plain  of  intention,  and,  to 
use  Lord  Hobart*s  phrase,  declaration  plain,  or  absolutely  necessary 
implication. 

•  '^  Your  Lordships  will  see,  from  the  printed  cases,  that  the  aigu- 
aaent  went  upon  the  question.  Whether  the  intention  was  sufficient- 
hf  manifested  to  destroy  the  general  meanbg  of  the  words?  When 
I  say  it  went  upon  the  questioni  whether  the  intention  was  sufficient* 
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1810.        ^J  manifested,  I  do  not  mean  to  say  the  other  qnestion  was  wt 

discussed— far  from  it; — but  that  the  decision  did  not  neoeasaxfly 

HBB,  &o.  establish  that  principle  of  inflexibility^  which  has  been  contended  for 
^'  .  at  your  Lordships'  Bar,  I  think  myself  fully  entitled  to  assert.  I 
'  '  am  confident  that,  if  it  had  been  the  intention  of  this  House  to  have 
asserted  a  great  principle  of  that  kind,  your  Lordships  would  hate 
found  it  embodied  in  the  judgment ;  and  if  you  do  not  find  it  eio- 
bodied  in  the  judgment,  and  the  case  will  admit  of  a  consideretioa 
not  necessarily  establishing  so  large  a  principle  as  that,  your  Loid- 
ships  will  hardly  infer,  that  the  case  meant  for  eyer  to  establish  tfasft 
as  a  principle,  and  an  inflexible  rule  <^  law.  I  am  sure  I  need  not 
remind  your  Lordships  of  the  caution  with  which  you  proceed  as  to 
laying  down  principles  to  regulate  cases — ^not  laying  them  down 
unnecessarily — ^not  forbearing  to  express  them  when  you  mean  t» 
establish  them ; — ^you  do  it  with  care  in  English  appeals — but  with 
respect  to  Scotch  causes,  I  never  saw  any  one  sit  upon  that  wool* 
sack  who  did  not  think  that  he  was  called  upon  to  act  yeiy  caiefiiUy 
and  cautiously,  and  clearly,  in  laying  down  general  principles,  or 
acting  upon  general  principles  not  expressed  in  judgment,  that  shovU 
regulate  questions  of  Scotch  title.  As  to  the  principles  upon  whidi 
these  deeds  are  to  be  construed, — if  the  author  of  such  a  deed  asid 
— '  I  give  to  John  and  his  heirs-male'; — and  in  the  next  line  he 
should  say-—*  I  mean  by  the  words  *  heirs^male,*  *  the  heirs-male  of 

<  the  body,'  it  would  be  difficult,  upon  any  doctrine  or  any  piindpls 
that  I  have  heard  of,  to  say,  he  did  not  effectually  destine  to  *  hei»> 

<  male  of  the  body.'  So  the  nature  of  the  subject  purehascd  may 
affect  the  construction  of  such  words.  If  a  man,  haviag  landed  estate, 
purchases  an  accessory  subject,  whatever  the  words  are  bj  which 
he  takes  that  subject  to  his  heirs,  you  have  been  told  it  will  go  to 
that  series  of  heirs  to  whom  the  other  property  is  destined.  A  gzeal 
many  cases  have  been  put  in  argument  which  go  the  length  of  oon- 
tending,  that  where  a  man  by  a  deed  limits  to  A  and  the  heixe-male 
of  his  body,  and  then  to  B  and  *  his  heirs>male,'  with  remainder  to 
his  own  lawful  and  nearest  heirs-male  whatsoever,  and  then,  by 
another  deed  of  even  date,  expresses  himself  to  have  limited  to  B, 
and  the  heirs-male  of  his  body, — the  effect  of  the  latter  deed  wii 
give  a  construction  to  the  words  '  heirs-male'  in  the  former.  Those 
cases  were  put,  as  cases  in  whidi  it  might  be  well  contended,  thst 
the  author  of  the  deed  had  given  exphmation  enough  of  his  deed  to 
authorise  the  Court  to  say,  that  that  intent  expressed  in  such  wori% 
though  in  another  deed,  could  be  legally  carried  into  effsct.  Vy 
opinion  upon  that  I  do  not  state ;  but  I  have  expressed  an  oj^ien, 
that  a  declaration  plain  in  the  same  deed,  notwithstandii^^  any 
thing  I  have  heard  urged  to  the  contrary,  may  have  such  an  eflect. 
My  Lords,  those  who  were  to  answer  Sir  Hay  Campbell  and  myself, 
I  must  say  aaswered  us  upon  paper  a  little  better  than  we  answered 
them, — they  gave  an  answer  to  what  was  observed  by  us  npoi  a 
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Teiy  fianonB  paasage,  quoted  from  Sir  Thomaa  Ckaig  -z  it  was  quoted        1810. 
too  repeatedlj  in  this  case.    '  He  puts  the  case,  of  an  entail  made     . 

*  to  A,  e/  hceredibus  ex  ^us  corpore  nuucuUi  ;  and  then  to  B,  ethoB*-     kbb»  &<^- 

*  redibus  ex  ejus  corpore  tnasculis  ;  and  then  to  O,  ei  ejus  hasredibus 

*  masculis  ;  quibtu  omnibus  deficienHbus^  haredibus  dicli  Tiiii,  sine 
' primiB  personw  masculis  quibuscunque*  It  was  contended  upon 
^  text  of  that  author,  that  he  meant  precisely  the  same  species  of 
hdis  under  the  words  *  hcsredibus  masculis'  of  C,  as  he  did  under 
the  words  *  hmredibus  ex  ejus  corpore  masculis '  with  respect  to  A 
and  B ;  and  this  instrament  of  Linplum  having  heen  executed  ahout 
1748,  we  contended  on  our  part,  that  the  expressions  *  heirs-male' 
of  Alexander  really  meant  the  same  heirs  as  Craig  meant,  though  it 
was  said  that  there  was  a  great  deal  more  of  nicety  and  attention  to 
technical  phrases  in  modem  conreyances  than  there  was  in  ancient 
deeds  or  ancient  writers*  I  cannot  take  upon  myself  here  to  say  to 
your  Lordships  how  that  is  in  point  of  &ct ;  and  indeed  I  think  it 
would  he  a  yery  dangerous  thing  to  attempt  to  state,  if  I  knew  more 
of  the  fiwt,  what  stress  your  Lordships  ought  to  lay  upon  such  a  fact 
in  omstruing  this  Roxbuighe  deed.  One  thing  is  quite  clear,  that 
aU  the  old  inyestitures  of  this  estatOi  from  fourteen  hundred  and  odd, 
had  most  technical  limitations  to  the  heirs-male  of  the  body.  It  is 
consisteot  with  that  fact,  that  both  expressions  might  be  used  to 
signify  the  same  description  of  persons;  but  it  is  a  dear  fact,  that 
diose  who  so  describe  the  heirs-male  of  the  body,  knew  technically 
how  to  do  it,  not  only  in  1648,  but  for  at  least  two  centuries  before, 
•8  appears  from  the  settlements  of  this  family. 

"  Tour  Lordships  will  find,  in  the  printed  case  of  the  respondent 
m  the  Linplum  cause,  that  we  were  told,  that  a  single  observation 
might  be  sufficient  to  strip  the  appellant  of  the  aid  she  endeavoured 
to  dmw  from  Sir  Thomas  Craig;  for  if,  according  to  the  ideas  that 
were  in  his  times  entertained  of  tailzied  succession,  '  heirs  of  the 
'  body'  could  only  be  called  in  such  a  settlement,  theti^  no  doubly  ihe 
two  terms  of  heirs^male,  and  keirs-male  of  the  body^  must^  in  re- 
speet  to  deeds  of  thai  sort^  hate  been  synonymous  $  and  this  admis* 
tton  is  &r  from  an  immaterial  one.  It  goes  a  long  way  to  admit  a 
esse  in  which  *  heirs-male'  would  be  flexible  in  construction ;  but 
it  was  observed  that  very  different  ideas  were  now  entertained ;  and 
that  the  distinction  between  *  heirs-male'  and  *  heirs-male  of  the 
'  body'  was  as  well  understood,  and  as  generally  known  as  that 
between  heirs  and  heira-male.  But,  my  Lords,  *  heirs,'  by  context, 
nuij  mean  *  heirs-male.'  We  insisted,  that  the  act  of  1685  itself 
bniished  an  instance  of  the  flexibility,  not  perhaps  of  the  tenn 

*  heirs-male,'  but  of  that  term  <  heirs ;'  and  that  that  was  fumi^ed 
by  the  clause  which,  your  Lordships  will  recollect,  forms  a  part  of 
it:  '  That  if  the  said  provisions  and  irritant  clauses  shall  not  be  re^ 

*  peated  in  the  rights  and  conveyances  whereby  any  of  the  heirs  of 
'  taibie  shall  bruik  or  enjoy  the  tailzied  estate,  the  said  omission 


INNCS,  &C. 


440  CASES  ON  APPEAL  FROM  SCOTLAND. 

1910.        '  shall  import  a  contrarention  of  the  irritant  and  resolutiTe  daoies 
■  *  against  the  person  and  *  his  heirs^  irho  shall  omit  to  insert  the 

KBB,  &0.      ^  same,  wherehj  the  said  estate  shall  ipso  facto  fall,  accresoe,  and  be 
<  deyolyed  to  the  next  heir  of  tailzie/ 

'^  To  this  it  was  answered,  and  reiy  properiy  answered,  that  tiie 
word  *  heirs'  there,  is  of  itself  a  more  flenhle  term,  as  it  eertainlj  is, 
than  *  heir-male,'  if  heir-male  he  a  flexible  term ;  and  that  the  word 
*'  heir'  must  receire  its  construction  from  the  context ;  and  as  to  tbe 
effect  of  any  entail  which  was  to  be  registered,  if  it  was  an  entail  to 
A  and  the  heirs-male  of  his  body,  and  then  to  B  and  the  hein*insle 
of  his  body,  and  then  to  C  and  his  heirs-male,  and  then  to  D  and 
his  heirs-male  whatsoeyer— then  the  word  *  heir'  in  the  statute  wooM 
suit  and  accommodate  itself,  referenda  singula  singulis,  to  the  senae 
in  which  it  was  necessary  to  undentand  it,  regard  being  had  to  tbe 
different  series  of  heirs  through  whom,  from  the  heirs  of  taihde^  tbe 
estate  was  to  pass  ;  and  the  worth  of  the  obsenration  on  our  part 
certainly  was  not  considerable. 

*^  My  Lords,  It  was  further  stated  in  (he  printed  case,  that  indnt 
proceeding  which  was  had  when  the  Marquis  of  Tweeddale  wai  d^ 
dared  to  be  entitled  to  the  estate  till  he  had  a  second  son  of  fooN 
teen,  the  Lord  Ordinary's  interlocutor  found,  ^  That  the  deeds  of  en- 
*  tail  upon  which  the  question  in  debate  arose,  were  not  derind 
'  upon  any  regular  or  uniform  plan,  and  so  must  be  taken  as  Si 
'  Robert  or  his  writer  had  chosen  to  express  them.'  Now,  that  is 
the  principle  of  the  decision  which  my  Lord  Ordinary  had  embodied 
in  his  interlocutor.  Is  that  the  language  of  a  man  who  was  prepar* 
ed  to  say,  that  if  there  was  a  regular  and  uniform  plan  in  the  iostra- 
ment,  in  construing  the  words  of  the  instrument,  he  would  pay  no 
attention  to  it  ?  Is  it  the  language  of  a  Judge,  who  had  before  bim 
a  settled,  inflexible,  unbending  rule  of  law,  known  to  him  and  bis 
brethren,  which  could  not  be  affected  by  any  plan  or  form  of  isstza- 
ment,  howeyer  regular  or  uniform  ?  No,  my  Lords,  the  ratio  ded- 
dendij  as  far  as  his  judgment  goes,  is  directly  the  contraiy.  Tbe 
respondent  then  frurther  said,  that  if  the  intention  was  to  prevail  oTcr 
the  words,  the  appellant's  claim  to  the  succession,  taken  upon  Ae 
question  of  intention,  was  ill  founded  ;  for  she  would  be  obliged  to 
make  out,  that  the  author  of  this  deed  intended,  haying  given  an 
estate  to  the  second,  and  other  sons  of  the  Tweeddale  family,  sad 
the  heirs-male  of  their  bodies, — ^baring  passed  oyer  the  father  sad 
the  elder  brother  of  Alexander  Hay,  and  giyen  an  estate  to  him  aad 
his  heirs-male,  Alexander,  the  second  son,  haying  a  third,  fovtb, 
and  fifth  brother,  three  or  four  younger  brothers,  it  is  not  materiel 
how  many,— that  it  was  the  intention  of  the  author  of  the  deed, 
although  they  might  take  as  his  heirs-male,  to  pass  them  all  oyer,— 
to  pass  eyery  one  oyer,  though  he  had  not  substituted  them  eo  m- 
tniite,  as  he  had  substituted  the  third,  fourth,  fifth,  and  sistb,  sod 
other  sons,  in  the  preceding  destinations ;    and  that  he  not  ooif 
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meant  to  pass  over  them,  and  to  let  in  before  them  Hay  of  Belton,  and        1310. 

his  lawfulheirs-male,  and  Hay  of  Lawfield,  and  his  lawful  heirs-male,     

sad  Lord  Robert  Ker,  the  second  son  of  the  Duke  of  Boxburghe,     kbb,  &c. 
and  his  lawful  heirs-male ;  but  with  a  priority  to  the  younger  bro-  •• 

ther  of  Hay  of  Belton,  to  let  in  Hay  of  Lawfield,  and  his  heirs-male,  * 

and  with  a  priority  to  the  younger  brother  of  Hay  of  Lawfield  to  let 
in  Lord  Robert  Ker,  the  son  of  the  Duke  of  Roxburghe,  and  his 
Iieiis*male  generally  ;  and  to  let  in  the  whole  females  who  were  to 
SQcoeed,  with  a  priority  to  the  younger  brothers  of  Alexander  Hay 
of  Dnunmelsier,  Hay  of  Belton,  and  Hay  of  Lawfield. 

*^  My  Lords,  I  beg  your  Lordships'  attention  to  a  reason  which 
iras  then  stated,  and  which  was  much  relied  upon  at  that  time, 
which  has  a  yery  strong  bearing  upon  the  present  case.     In  the  con- 
straction  of  instruments,  it  is  one  thing,  by  construction,  to  include 
persons  who  may  be  intended  to  be  included,  though  not  named, 
and  another  thing,  by  construction,  to  endeavour  to  exclude  those 
who  might  not  be  intended  to  be  excluded.     In  the  case  of  Hay  of 
Brammelsier,  this  House  adopted  a  construction,  which  imputed  to 
the  author  of  the  deed,  the  intention  which  it  was  natural  the  author 
of  that  deed  should  haye,  which  did  not  exclude  the  younger  bro- 
then  of  Alexander,  which  did  not  exclude  the  younger  brothers  of 
Hay  of  Belton,  which  did  not  exclude  the  younger  brother  of  Hay 
<tf  Lawfield.     Your  Lordships  will  pause,  I  think,  before  you  look 
upon  that  as  an  authority  binding  you  to  a  construction,  which  cer- 
tainly does  not  absolutely  exclude  the  heirs-male  of  the  bodies  of 
Lady  Jane  Ker's  three  younger  sisters,  but  which  in  fact  leaves  them 
htde  chance  of  ever  taking  the  estates  beneficially. 

^  My  Lords,  Did  the  counsel  who  argued  that  case  of  Linplum 
suppose,  that  if  there  had  been  a  substitution  of  Alexandei^s  bro- 
thers one  after  another,  the  decision  would  necessarily  haye  been 
the  same  upon  the  words  '  his  heirs- male.'  Mark,  my  Lords,  their 
expression  as  to  this  point.     '  To  suppose  that  Sir  Robert  Hay  in- 

*  tended  to  prefer  to  the  younger  sons  of  Hay  of  Drummelzier,  not 

*  only  Hay  of  Belton,  Hay  of  Lawfield,  and  Lord  Robert  Ker,  but 

*  eyen  the  heirs-female  of  their  bodies,  and,  in  like  manner,  to  pre- 

*  fer  Lord  Robert  Ker,  and  the  heirs-female  of  his  body,  to  the 
'  younger  brother  of  Hay  of  Belton,  who  still  exists,  and  the  younger 
'  htother  of  Hay  of  Lawfield,  who  then  existed,  is  altogether  impro- 
'  bable  ;'  whereas,  upon  the  footing  of  his  meaning  to  prefer  all  the 
younger  sons  of  the  family  of  Drummelxier,  in  their  order,  to  the 
other  families  of  Belton  and  Lawfield,  &c.  your  Lordships  will  per- 
odye  an  obvious  and  satisfactory  reason  for  the  difference  observed 
between  the  younger  sons  and  brothers  of  the  Marquis  of  Tweed- 
dale,  and  the  other  substitutes.  The  former  mere  called  separately 
and  seriatim  :  it  would  therefore  have  been  absurd  to  call  their  heirs- 
male  general ;  and  it  sufficed  to  call  only  the  heiis-male  of  their 
bodies.     But  in  the  other  substitutions,  where  only  one  of  a  Jamily 
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IBIO.        fpag  named,  it  was  necessary  to  call  their  heirs^nuUe  general; 

"""""""^    wbich^  of  cotiney  failing  male  isBue,  would  carry  the  estate  to  their 
KBR,  &c.    i^jfQi;!^^!^.     It  is  no  doubt  true,  that,  by  bo  doing,  the  suooesM 

miiEs,  &c.  might  have  been  carried  beyond  the  brothers.  It  certainly  mi|^t ; 
and  that  prompts  me  to  state  to  your  Lordships  now,  that,  wludi 
may  haye  an  effect  upon  this  case.  It  is  certainly  Tery  tme,  dat 
although  William,  the  elder  brother  of  Alexander  Hay  of  Drommel- 
zier,  was  excluded,  as  &r  as  express  nomination  of  others  codd  ex- 
clude, from  this  settlement ;  and  although  it  is  equally  true,  thtt  the 
lather  of  Alexander  Hay  was  also  excluded ;  and  though  it  was  abo 
true,  that  the  Marquis  of  Tweeddale  was  not  intended  to  take;  and 
equally  true,  that  William  Hay  was  not  intended  to  take ;  thoie 
persons  who  were  not  intended  to  take,  in  certain  eTents,  mi^ 
become  the  heirs-male  of  Alexander  of  Dmmmelsier,  the  seeoad 
son.  Admitting  that  to  be  so,  the  aigument  proceeded  to  conteBd, 
that  there  certainly  was  a  strong  ground  for  saying,  that  *  lawfd 
*  heirs- male*  here  meant  *  heirs-male  of  the  body  ;*  but  as  to  dni^ 
we  were  told  that  we  must  take  the  whole  of  the  instrument  toge- 
ther ;  and  if  we  find  stronger,  or  as  strong  grounds,  on  the  other 
bond,  for  saying,  that  it  was  the  intention  of  the  author  of  die  deed 
to  use  these  terms  *  lawful  heirs-male'  in  their  general  sense,  we  will 
interpret  them  in  their  general  sense.  The  sons  of  the  Marquis  rf 
Tweeddale  haye  been  called  eo  nomine^  with  the  lawful  heirs-male 
of  their  bodies.  It  might  undoubtedly,  by  possibility,  liare  happen- 
ed, that  they  should  all  hare  failed  before  the  author  of  this  deed, 
and  that  Alexander  himself  might  have  died; — ^that  his  yoaoger 
brothers  might  hare  died ; — and  then  that,  contrary  to  the  expects- 
tion  of  the  author  of  the  deed,  his  elder  brother,  William,  might 
hare  taken.  But  you  cannot,  because  you  see,  that  the  exeentieB 
of  the  intention  of  the  author  of  the  deed  might  op«cate  a  mxrftm 
in  some  cases  which  may  happen,  you  cannot  therefore  say,  you  w3I 
refuse  to  execute  his  intention  in  a  case  in  which  he  has  pfanoly 
stated  his  intention.  You  cannot  refuse  to  execute  his  general  in* 
tention  plainly  stated,  because  his  expressions,  in  some  possible  or 
particular  eyents,  may  be  suspected  by  you  to  go  beyond  what  he 
thought  they  might  actually  reach.  Tlie  true  question  upon  the  in- 
strument in  the  Linplum  case  was  this.  Whether  it  was  made  lo 
clear,  by  reasoning  upon  the  fieust,  that  persons  excluded  as  sabati- 
tutes  would  be  included  as  heirs, — ^by  reasoning  upon  the  woid 
'  descendants,'-— and  by  reasoning  upon  the  other  topics  that  led  to 
all  the  material  obserrations,  whether  it  was  made  so  dear  that  he 
meant  to  exclude  all  the  younger  brothors  of  Alexander  of  Dram- 
roelzier, — whether  it  was  made  so  dear  that  he  meant  to  exdnde 
Hay  of  Helton's  younger  brother,  and  Hay  of  Lawfield's  younger 
brother,  that  you  would  yentnre  to  exclude  them,  by  narrowing  the 
terms,  and  the  sense  of  the  terms,  under  which  they  might  be  m- 
cluded,  and,  prima  faciej  were  to  be  taken  to  be  intended  to  be 
included. 
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^*  My  Lords,  I  admit,  that  it  is  a  dangerous  rule  of  construction  iSlO. 
of  instruments,  which  construes  them  hy  reasoning  upon  erents  as  ■ 
improbable,  which  the  author  of  this  deed  has  himself  provided  for.  '^"«  ^^* 
— ^I  will  put  your  Lordships  in  mind  of  the  arguments  at  the  Bar,  as  imnss'  &c. 
to  the  utter  improbability  of  the  author  of  this  deed  of  1648  haying 
in  his  meaning  any  person  but  the  eldest  daughter*  It  was  mged, 
that  he,  offering  these  four  young  Ladies  to  Drummonds  and  Flem- 
ings, could  not  think  it  possible  that  they  should  not  come  together ; 
•—that  it  was  quite  absurd  to  suppose  that  he  could  imagine,  that 
some  or  other  of  them  should  not  marry  some  one  or  other  of  these 
Ladies>  and  have  issue-male  of  their  bodies ; — that  therefore  he 
could  hare  actually  meant  nothing  more  than  a  sort  of  Terbal  com* 
pfiment,  in  this  destination,  to  the  eldest  daughter.  I  need  not  en* 
hige  upon  that ;  but  your  Lordships  will  remember  the  amazing 
number  of  cases  that  were  put,  upon  the  improbability  that  any 
man,  possessed  of  his  understanding,  should  suppose,  that  the  author 
of  the  deed  could  hare  looked  at  them  as  possible  cases  ;  yet  I  shall 
ntisfy  your  Lordships  hereafter,  from  the  express  words  of  the  deed, 
that  all  these  improbable  things  are  not  only  contemplated  by  the 
author  of  the  deed  of  1648,  but  are,  totidem  verbis^  described  and 
provided  for  in  that  deed. 

^  Mj  Lords,  There  was  then  an  admission,  on  all  sides,  in  the 
Linplum  case,  that '  heirs-male'  might  mean  heirs-male  of  the  body 
in  a  particular  clause  of  the  Linplum  deed.  The  deed  provides, 
'  That  it  shall  not  be  leisome  nor  lawful  to  the  second  son  to  be 

*  procreate  of  the  said  Marquis,  or  the  lawful  heirs-male  of  his,'  nor 

*  to  any  of  the  said  heirs  of  tailzie,  nor  their  descendants,  to  alter, 
innovate,  or  change  the  destination.  To  this  part  of  it,  it  was  an- 
Bwered  truly,  that  heirs  of  tailzie  would  take  in  both  the  person  who 
was  named  as  the  heir,  and  every  species  of  heir,  who  firom  him  was 
to  derive  title  to  the  estate.  But  there  is  also  this  clause,  that  when 
tiie  second  son  of  the  Marquis  of  Tweeddale,  Hay  of  Drummelzier, 
or  Duke  of  Roxburghe,  comes  to  the  age  of  fourteen,  that  then  the 
light  to  the  lands  and  others  foresaid  shall  &11  and  devolve  to  his 
asid  second  son,  and  to  *  his  heirs-male,'—*  and  so  on  as  often  as 
*the  same  case  happens.'  Now,  when  your  Lordships  recollect, 
that  the  second  son  of  the  Marquis  of  Tweeddale  was  to  take  *  to 
'  him,  and  his  heirs-male  of  his  body  lawfully  begotten ;'  and  when 
you  recollect,  that  the  second  son  of  Hay  of  Drummelzier  was  to 
take  *  to  himself  and  his  heirs- male,'  without  the  words,  *  of  his  body 
'  hwfully  begotten,'  and  that  the  second  son  of  the  Duke  of  Rox« 
hmghe  was  to  take  to  him,  and  '  his  heirs-male,'  without  one  word 
of  whose  body  they  were  to  be  procreate  ;  I  beg  leave  to  ask,  whe- 
ther you  are  not  compelled  by  the  context  to  say,  that  *  heirs-male' 
of  the  second  son  of  the  Marquis  of  Tweeddale  means  *  heirs-male 
of  the  body ;' — that  *  heirs-male'  of  the  second  son  of  Hay  of 
Dnunmebder  means  *  heirs- male  general;' — and  that  the  '  heirs- 
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1310.        male'  of  the  second  son-  of  the  Duke  of  Roxborghe  means '  hm- 
..........^    '  male  general*  also  ; — that  they  are  flexible  terms^  therefore,  bend- 

KBB,  &c.     ing  in  construction^  the  very  same  words  signifjing  different  species 
^*  .        of  heirs-male,  bj  referring  to  different  destinations  for  the  mean- 
ing of  the  words,  as  thej  apply  to  each  ; — this  Linplum  deed  itself, 
therefore,  (the  case  which  has  been  supposed  to  establish  inflexiblj 
die  sense  of  the  words),  proving  that  they  are  flexible  terms  ? 

^*  That  incontestably  proyes  the  same  point  which  I  obserred  to 
foUow  from  another  passage,  that  *'  heirs-male*  may  be  used  in  sn 
instrument  to  signify  heirs-male  of  the  body,'  in  respect  to  one,  and 
*  heirs  male  in  general'  as  to  another  person  ;  but  clearly,  that  the 
words  ma^  mean  beirs-male  of  the  body.  When  I  say  that  ihtj 
map  BO  mean,  I  do  not  say  they  must  so  mean  ;  that  is  quite  a  dif- 
ferent thing.  Heirs-male  here,  in  the  clause  cited^  must  mesB 
'  heirs-male  of  the  body,'  as  applied  to  one  person,  and  not  *  hein- 
'  male  of  the  body,'  as  applied  to  another  ;  and  the  flexibility  of  tlie 
term  cannot  be  more  clearly  proved  than  by  such  an  observation  si 
this.  There  is  precisely  the  same  thing  to  be  observed,  if  you  wiH 
look  back  to  the  bond  of  tailzie  by  llaiy  Lord  Ker,  on  the  18th  of 
July  1640,  where  it  is  said,  <  The  second  son  procreate  of  the  mar- 
'  riage  shall  succeed  to  the  lands,  baronies,  and  others  specially  and 
'  generally  mentioned,  and  be  provided  thereto,  who  shall  take  upon 
'  him  the  sirname  of  Ker,  and  cany  and  bear  the  name  and  arms  of 
'  the  hous  of  Cessfurd  ;  and  that  he  and  *  his  heirs'  (that  is,  sadi 
heirs  as  were  to  take,)  ^  shall  continue  to  bear  the  said  sirname  and 
*  arms/ 

**  My  Lords,  With  respect  to  this  case  of  Linplum,  I  take  it  to 
have  established  merely  this,  which  I  think  it  does  not  need  any 
case  to  establish,  that  the  heirs-male  may  mean,  and  generally  do 
mean,  heirs- male  general ; — that  in  construing  a  deed  in  which  there 
is  a  question  as  to  the  true  intent  of  the  author  of  that  deed,  you  are 
to  adhere  to  that  as  the  intent  which  is  the  prima  facie  obnous 
meaning  of  those  words,  unless  you  are,  by  fair  reasoning, — by 
strong  argument,^by  that  which  amounts  to  necessary  implicatioa 
or  declaration  plain,  driven  out  of  the  obvious  meaning,  and  unlee 
you  can  satisfy  yourself,  that  the  author  of  the  deed  did  not  intend 
that  such  should  be  taken  to  be  the  meaning  of  the  words  he 
has  used,  and  unless  you  collect,  (I  think  I  may  safely  add  that, 
and  I  absUdn  from  going  further),  that  that  is  not  the  meaning  of 
the  language  of  the  author  of  the  deed,  from  what  the  author  of 
that  deed  has  himself,  by  the  deed,  told  you  is  the  meaning  of  his 
language. 

^*  My  Lords,  Having  gone  through  this  case,  your  Lordships  will 
permit  me  to  say,  it  is  not,  in  my  opinion,  a  case  which  proves,  that 
the  word  '  heirs-male'  is  necessarily,  in  every  deed  in  which  it  oocors, 
an  inflexible  invariable  term.  Previous  decisions  do  not,  at  least 
none  which  have  been  cited  to  us,  seem  to  have  amounted  to  a  de« 
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termination  that  the  term  was  so  inflexible.    The  case  of  Baillie        leiO. 
vernu  Tennant,  upon  which  the  judges  seemed  to  hare  placed  great      ■ 
relianoe  in  the  Court  of  Session,  arose  under  a  will,  or  an  instrument     kbb>  ^c. 
in  the  nature  of  a  will,  made  by  a  person  of  the  name  of  William    ^      ^' 
Walker.    It  bore  date  on  the  7th  May  1762.     He  says,  for  thec^eof' 
lore,  &Tour,  and  affection  I  haye  and  bear  to  my  sister  and  her  Baillie  v, 
children  after  named,  upon  whom  I  am  resolved  to  settle  my  real  Tennsnt. 
estate,  and  to  prefer  them  thereto  next  after  the  issue  of  my  own 
body,  in  the  order  of  succession,  and  in  the  terms,  and  under  the 
conditions  under  written,  and  for  dirers  and  sundry  causes  and  con- 
liderations  me  hereunto  moving ;  wit  ye  me  to  have  given,  granted, 
and  disponed,  likeas  I,  with  and  under  the  burdens,  reservations,  and 
conditions  after  specified,  by  the  tenor  hereof,  give,  grant,  and  dis- 
pone, to  myself  in  liferent,  and  to  the  heirs-male  of  my  body ;  whom 
filing,  to  the  heirs-female  of  my  body  in  fee ;  whom  failing,  to  my 
nster  Isabel  Walker,  relict  of  John  Tennant  of  Handaxwood,  now 
tpoase  to  Thomas  Baillie  of  Polkemmet,  writer  to  the  signet,  in 
liferent,  for  her  liferent  use  allenarly,  in  case  she  shall  happen  to 
nrrive  me,  and  after  her  decease,  to  Alexander  Tennant,  my 
nephew,  eldest  lawful  son  to  my  said  sister,  and  procreate  betwixt 
her  and  the  said  deceased  John  Tennant,  and  his  heirs  or  assigneesf 
in  fee ;  whom  failing,  to  William  Baillie,  eldest  lawful  son  to  the 
nid  Thomas  Baillie,  procreated  between  him  and  my  said  sister,  his 
hm  or  assignees,  also  in  fee ;  whom  all  failing,  to  my  own  nearest 
and  lawful  heirs  and  assignees  whatsoever. 

^*  Now,  my  Lords,  the  question  that  arose  in  that  case  between 
the  parties,  arose  an  consequence  of  the  following  circumstances 
having  taken  place.  After  the  death  of  Mr.  Walker,  Colonel  Alex* 
ander  Tennant,  the  first  substitute,  entered  into  possession.  He 
died  without  a  settlement ;  and  then  a  competition  arose  between 
his  nster  and  heir  at  law,  Mrs.  Agnes  Tennant,  and  the  next  nomi" 
natim  substitute,  Mr.  William  Baillie ;  the  former  contending,  that 
the  word  ^  heirs'  in  Mr.  Walker's  instrument  ought  to  be  taken  in 
Its  proper  and  technical  sense,  to  signify  heirs  general ;  the  latter, 
that  it  ought  to  be  restricted,  from  the  presumed  will  of  the  maker 
of  the  deed,  to  heirs  of  the  body.  The  Court  of  Session  thought  so ; 
bat  this  House  reversed  their  judgment ;  and  I  take  it,  that  what  is 
laid  down  in  that  judgment  of  reversal  amounts  to  neither  more  nor 
leas  than  this,  that  the  author  of  that  settlement  professed  regard  to 
two  children  aflfcer  named ;  that  he  had  made  a  disposition  to  the 
bit  of  them,  his  heirs  and  assignees,  and  foiling  them,  to  the  other, 
his  heiis  and  assignees.  Your  Lordships  will  take  notice^  that  here 
is  nothing  in  the  terms  of  this  settlement  which  looks  like  a  succes- 
sion to  be  enforced  by  prohibitory,  irritant,  and  resolutive  clauses ; 
nothing  of  context  in  the  destination  itself ;  nothing  of  declaration 
of  limited  meaning  to  be  found  in  the  other  provisions  of  the  deed  ; 
nothing  but  a  destination  to  the  first,  his  heirs  and  asugnees,  as  dry 
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1810.       as  a  destination  to  Lady  Jane  Kerand  her  heiiB-niaIe»  withont  more, 
'  would  be  ;  nothing  like  a  clause  describing  the  penon  lo  take,  with 

KBB,  &c.  reference  to  marriage,  or  any  other  of  the  circomstanoes  whidi  we 
iNVBs*  &o  ^^^^  heard  commented  upon  in  the  present  case,  and  in  the  Linphmi 
case.  The  case  is  only  this :  A  person  standing  in  a  relation  to  two 
individuals,  for  both  of  whom  he  prefesses  a  regard,  executes  a  set- 
tlement, by  which  he  gives  to  one  the  whole  fee^  (I  do  not  pledge 
myself  to  accurate  expression),  and  dispones,  in  the  event  of  hk 
having  no  heirs,  to  another  :  that  is  the  extent  of  it ;  and  if  he  doei 
choose  to  give  the  estate  in  terms,  which  ffrima  facie  import  lo 
large  an  interest,  would  it  not  have  been  too  dangerous  to  say,  tfiat 
merely  because  it  would  have  been  a  much  more  reasonable  thing  is 
this  man,  to  have  limited  it  over  to  the  sister,  than  to  have  sufiered 
it,  under  the  effect  of  the  first  destination,  to  go  to  a  stranger,  be* 
cause  he  was  the  heir  to  the  brother,  because  that  would  have  been 
more  rational  f  Would  it  not  have  been  too  bold  for  a  Court  to 
have  declared  it  to  be  his  intent,  that  it  should  not  go  to  the  heir, 
though  he  has  not  made  use  of  a  single  syllable  to  manifest  plainlj 
that  he  had  formed  such  an  intention  ?  The  House  of  Lords  fid 
not  think  itself  at  fiberty  to  carry  into  effect  a  meaning  whidi  tlie 
House  thought  more  rational  than  that  which  the  author  of  the 
deed  had  thought  proper  to  express.  The  House  did  not  think  he 
had  sufficiently  expressed  that  more  rational  meaning.  That  this 
case,  in  any  way  of  considering  it,  should  be  deemed  anthcmty  (or 
the  case  of  Linplum,  to  the  extent  of  taking  that  case  of  Linplum  to 
amount  to  a  decision,  that,  in  whatever  context  those  words  *  hdr»- 
^  male'  are  found,  in  whatever  company  they  aie  found,  they  Ml 
mean  ^  heirs-male  general,'  and  cannot  mean  <  heirs-male  of  the 
*  body,'  is  really  a  proposition  to  which  I  cannot,  after  oonsideriog 
this  a  great  deal,  feel  myself  able  to  assent 

<<  Your  Lordships  have  had  another  case  also  mentioned  as  beer-* 
ing  upon  this  subject,  which,  I  own,  appears  to  me  to  have  no  mss- 
Case  of  Ball  ner  of  rektion  to  it :  it  is  the  case  of  Mrs.  Coutts.  I  thmk  it  ii 
V.  CoQtts.  ^^  i^  General  Kei^s  case.  It  is  represented  thus :  The  niece  of 
Mrs.  Goutts  had  married  a  Mr.  Ball,  by  whom  she  had  a  son  named 
James,  She  was  afterwards,  however,  compelled  to  divorce  her 
husband,  who  went  abroad,  and  had  no  further  connection  with  her 
or  her  firiends.  Mrs.  Coutts  executed  a  settlement,  by  which  she 
conveyed  her  property  to  trustees,  for  various  purposes,  and  among 
others,  to  make  payment  of  the  several  sums  of  money  under  writ* 
ten,  which  she  thereby  legated  and  bequeathed  to  the  respeetiTe 
persons  after  mentioiked,  and  their  heirs,  executors,  or  assigneeL 
She  then  gave  to  her  grand-nephew  the  sum  of  £1800  Steriing ; 
and  with  respect  to  this  legacy,  she  afterwards  declared,  that,  m  the 
event  of  the  decease  of  the  said  James  Robert  Goutta,  her  gitmd- 
nephew,  before  majority  or  lawful  marriage,  this  suns  of  £IM 
Sterling  should  return,  and  pertain  and  belong,  to  her  own  neareit 
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hm  and  assignees  whatsoerer,  absolatelj  exdnsiTe  of  his  father,        igio. 
and  of  all  his  relations  by  the  father's  side;  and  that,  doring  the 


nunority  of  this  grand-nephew,  this  sum  of  money,  and  other  effects     «»«  &«• 
bequeathed  to  him,  should  be  under  the  management  and  admini-  ^'  « 

itnition  of  her  trustees,  and  the  acceptor  or  surriror  of  them,  and 
only  the  interest  arising  therefrom,  so  far  as  they  should  judge  ne* 
cesHuy,  bestowed  and  applioi  for  the  use  and  benefit  of  her  said 
grand-nephew.  She  then  added  a  codicil  in  these  words :  ^  If  my 
'  loTely  James  Coutts  should  not  come  home,  what  money  I  left  to 
'  him  I  leare  to  be  divided  amongst  my  nearest  relations :  plate, 
'  and  other  things,  I  left  to  my  sister  Mrs.  Crawford.' 

**  It  turned  out,  that  this  nephew,  upon  his  return  towards  Eng- 
land, was  lost  at  sea,  a  few  days  before  this  old  lady  died ;  and  then 
this  question  arose,  Whether,  under  this  will,  his  father,  as  his  heir- 
geneial,  I  think,  was  to  take  this  legacy  of  £1800  ?  Now,  of  the 
principles  upon  which  the  Court  of  Session  decided,  as  they  did, 
that  the  fiither  was  to  take,  I  am  not  able  to  give  your  Lordships 
any  account*  In  this  countiy,  your  Lordships  know,  that  although 
you  may  give  a  sum  of  money  to  the  heir  or  executor  of  a  person 
who  predeceases  you,  it  requires  especial  words  to  do  it.  In  the 
next  phwe,  this  lady  had  said,  if  he  did  not  come  home,  this  sum  of 
£1800  was  to  go  to  her  own  nearest  relations.  The  Court  of  Ses- 
sioD,  I  suppose,  construed  the  will  and  codicil  thus,  or  in  some  sudi 
way :  that  because  the  lady  thought  the  nephew  was  living,  and  to 
oome  home,  the  nearest  relations  were  not  to  take  ;  but  inasmuch 
as  he  was  dead  at  that  time,  they  thought  that  the  codicil  did  not 
apply  to  the  nephew,  who  was  dead  at  the  time  of  the  codicil  being 
aade,  but  was  to  be  construed  vrith  reference  to  the  idea  that  he 
was  alive  at  the  time ;  because  that  idea  was  supposed  to  affect  the 
testatrix's  mind  at  the  time  of  making  the  codicil.  They  seem  fur- 
ther to  haTe  held,  that  the  dause  as  to  his  attaining  the  age  of  ma- 
jerity,  or  lawful  marriage,  was  a  cbuse  not  of  much  effect  s  and  they 
laid,  as  I  understand  the  case,  that  that  part  of  the  will  which  gave 
it  to  him  absolutely,  would  carry  it  over  to  hb  heirs,  executors,  and 
admmistrators,  and  that  his  fbther  could  not  be  excluded.  Take 
this  decision  in  that  case  to  be  quite  right,  how  does  that  case  apply 
to  the  subject  before  you  ?  How  it  should  prore,  that  in  no  clause, 
—in  no  context^ — ^in  no  deed,— 4he  words  <  heirs-male '  can  have  a 
fimited  signification,  it  requires  a  person  of  infinitely  greater  powers 
than  those  of  the  person  who  now  addresses  you  to  point  out 

**  My  Lords,  There  were  two  cases  rery  much  relied  upon  on  the  q^^  ^f .. 
other  ride,  one  the  case  of  the  Earl  of  Ross,  which,  on  looking  into  Earl  of  Ross, 
the  terms  and  language  of  it,  I  do  not  find  to  justify  me  in  taking  &od  Case  of 
up  much  of  your  Lordships'  time.    The  other  is  the  case  of  the  Earl  fo^][]^^^^^ 
of  Dundonald  fferwt  the  Marquis  of  Clydesdale,  in  reference  to  the  qnisof  Clydesl 
Earl  of  Dundonald's  estate,  which  proves  no  more  than  this,  which  dale. 
Buqr  be  proved  in  almost  every  instance  you  look  into    that  the 
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1810.        words  'heir-male'  may  signify  <  heir-male  of  the  body.*    The  oh 

-     tail  is  in  these  words  :  '  We  John  Earl  of  Dandonald,  being  failj 

KEB,  &c.     *  determined,  fiiilzieing  heirs-male  of  our  own  body^  or  *  hari-mk* 

*•  '  of  any  of  the  descendants  of  our  own  body,  to  settle  the  sucoeflnon 

*'  of  our  estate  in  one  person,  and  that  the  same  may  not  be  divided 

'  by  the  succession  of  heirs-portioners,  do  hereby  bind  and  oblige  u, 

'  and  our  heirs  of  line,  male,  taiLde,  conquest,  and  provision,  sad 

'  successors  y9hRiaoeYer,JaUsieing  heirs-male^  as  said  if,  to  provide 

'  and  secure  heritably,  and  to  make  resignation  of  all  and  sundij 

*  lands,  lordships,  baronies,  &c.  to  and  in  fiayour  of  our  eldest  lawivl 
'  daughter,  Lady  Ann  Cochrane,  and  the  heirs-male  lawfully  to  W 

*  procreate  of  her  body ;  which  failzieing  to  Lady  Susannah  Cocb- 

*  rane,  and  the  heirs-male  lawfully  to  be  procreate  of  her  body; 

*  which  &ilzieing  to  Lady  Catherine  Cochranei  and  the  heirs-male 
'  lawfully  to  be  procreate  of  her  body,  our  third  and  youngest  lawful 
'  daughter ;  which  failzieing,  to  our  other  daughters  to  be  procreate 

*  of  our  bodies  successivi^  and  the  heirs-male  of  their  bodies ;  whicb 
'  failzieing,  to  our  other  heir»-male  whatsoeyer ;  which  all  failzieing, 

*  to  our  other  nearest  heirs  and  assignees  whatsoeyer.' 
**  Upon  the  death  of  Earl  John,  he  was  succeeded  by  Earl  Wil- 
liam. Earl  William  being  his  son,  was  of  course,  your  Lordships 
obserye,  his  descendant.  He  died  without  issue  in  17^  ;  and  then 
the  Marquis  of  Clydesdale,  the  eldest  son  of  Lady  Anne  Cochiane, 
on  the  one  side,  claimed  the  estate,  and  on  the  other  side,  ThooM 
Earl  of  Dundonald,  who  was  heir-male  general  of  Earl  William. 
Now,  if  your  Lordships  will  giye  your  attention  to  a  phrase  here,  1 
think  that  it  cannot  be  considered  as  dear^  which  has  been  confi- 
dently said,  that  this  narratiye  part  of  the  deed  was  necessarily  let 
right  by  the  positiye  part  of  the  deed,  containing  the  destinationi, 
attending  to  the  circumstances  and  eyents  in  which  the  destinatioin 
were  to  take  place ;  and  perhaps  it  will  be  found,  that  it  will  be  ex* 
tremely  difficult  to  support  this  decision,  unless  you  are  to  support 
it  by  looking  to  the  effect  of  the  context  upon  these  yery  wordi 
'  heirs-male/  Your  Lordships  will  giye  me  your  yery  particalar 
attention  to  eyery  word  of  it.  '  We  John  Earl  of  Dundonald,  heing 
'  fully  determined,  faUeieing  heirs^male  of  our  own  hody^  or  hetn- 

*  male  of  any  of  the  descendants  of  our  own  body*  Now,  here  are 
the  words  *  heirs- male  of  our  own  body,'  used  by  one  who  knew  how 
to  make  use  of  them,  because  he  has  used  them,  and  there  foUoir 
instantly  upon  them,  or  *  heirs- male  of  any  of  the  descendants  of 
^  our  own  body.'  Well,  said  Thomas  Earl  of  Dundonald,  I  am  heir- 
male  of  William,  and  William  was  heir-male  and  descendant  of 
your  own  body,  and  therefore  Lady  Ann  ought  not  to  take.  Noi 
said  the  other  party,  that  is  not  so ;  this  is  only  a  narratiye  of  hit 
purpose :  when  he  executes  his  purpose,  the  person  to  whom  he 
giyes  is  Lady  Ann  Cochrane.  But  how  does  he  giye  to  Lady  Ann 
Cochrane  ?  he  giyes  to  her  in  this  way,  '  to  settle  the  succession  of 
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*  oar  estate  in  one  person^  and  that  the  samen  may  not  be  diyided        1810. 

*  bj  the  saoceasion  of  heirs-portioners,  we  do  hereby  bind  and  oblige 


*  UBy  and  our  heirs  of  line,  male,  tailzie,  conquest,  and  prorision,  and     ^'^«  ^^ 

' flicoessoiB  whatsoeyer,  faUzieing  heirs-male^  as  said  is'  to  provide    j^^^fi^  &c. 
and  secure  heritably,  and  to  make  resngnation  of  *  all  and  sundry 

*  lands,  lordships,  baronies,  &c.  to  and  in  farour  of  our  eldest  lawfioil 

*  daughter  Lady  Ann  Cochrane.'  Then,  might  it  not  be  very  well 
and,  that  the  author  of  this  instrument  did  not  himself  provide  for 
the  daughter  tiU  there  was  such  a  fidlure  of  heirs^male  as  he  men- 
tbns.  He  gives  it,  ^  faiizieing  heirs»male  as  aforesaid.'  ^  Heirs'- 
'  tmk  aforesaid!  may  be  taken  to  be  *  heirs-male  of  the  body,*  or 
'  hein-male  in  general  of  the  descendants  of  the  body  ;'  and  if  the 
obvious  meaning  is  to  be  giyen  to  the  latter  words,  which,  it  is  ad- 
mitted, ought  prima  facie  to  be  given,  then  why  will  not  those 
word%  ^faHsiang  heirs^maie  as  aforesaid^*  reddendo  singula  singiUis^ 
mean,  failing  *  heirs-male  of  his  body,*  and  failing  *  heirs-male  gene- 
'  lal '  of  the  descendants  ?  I  apprehend  it  is  then  by  taking  the 
whole  of  the  words  together,  the  whole  of  the  deed  together,  that 
this  is  explained ;  the  obligation  upon  heirs  to  resign,  being  an 
obfigation  placed  upon  them  only  ^  faiizieing  heirs-male  as  aforesaid. 
When  a  decision  was  made  in  favour  of  Lady  Ann,  it  implies,  or 
seems  to  imply,  that  the  Court  of  Session  did  not  think  these  words, 
'  heiis-male  of  any  of  our  descendants,*  necessarily  inflexible. 

*^  I  will  not  trouble  your  Lordships  with  going  through  that  case  Limited  sen&e 
moie  at  length ;  but  I  will  proceed  to  beg  your  Lordships*  attention  ^"''j^'j^]^  ^Jj® 
onoe  more  to  this  deed  of  1648,  which  I  have  so  frequently  been  ^^  looked  at. 
obliged  to  trouble  your  Lordships  with  hearing  stated  with  a  great 
deal  of  particularity ;  but,  before  I  do  so,  I  will  refer  your  Lordships 
also  once  more  to  the  deed  of  1644 ;  I  say  not  for  the  purpose  of 
otmstruii^  ihe  deed  of  1648  by  the  deed  of  1644  ;  but  your  Lord- 
ahips  have  a  right  to  look  at  the  deed  of  1644  precisely  for  the  same 
purpose  as  you  look  at  the  deed  in  the  case  of  Linplum,  and  the 
deed  in  the  Dundonald  case.  You  cannot  argue  firom  the  intention 
of  die  person  in  one  deed,  that  he  must  have  the  same  intention 
when  he  executes  another ;  but  you  may  collect  from  the  phraseology 
and  hmgaage  of  different  instruments  what  is  the  meaning  of  lan- 
guage in  deeds ;  and  you  may  learn  thus,  that  in  the  law-language 
the  same  intention  is  sometimes  expressed  in  the  same  terms — ^in 
terms  partly  different — or  in  terms  perhaps  altogether  different. 

'^  My  Lords,  In  that  deed  of  1644  there  are,  I  think  I  may  ven- 
ture to  state  to  your  Lordships,  near  ten  instances  in  which  the 
words  ^  heirs-male '  and  '  heirs '  have  not,  and  cannot  have  their 
prima  facie  sense;  for  they  are  deprived  of  that  prima  facie  sense 
by  the  context  in  which  they  occur.  I  think  it  is  a  difficult  proposi- 
tion  for  any  man,  who  will  apply  his  mind  to  this  subject,  to  make 
out,  that  the  author  of  a  Scotch  deed  of  this  kind  cannot  say  in  that 
deed,  that  he  means  by  '  heirs-male,'  heirs-male  of  the  body.    Then 
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1810.  if  jou  can  make  out  that  he  can  efiEectually,  in  express  and  direct 
-—»— .  language,  saj,  that  he  means  *  heirs<*male  of  the  bodjr  *  by  the  teim 
1LER,  &o.  «  heirs-male,'  why  may  he  not  sufficiently  manifest  the  same  pur- 
pose by  any  other  words  equal  to  that  effect — ^by  any  other  context 
which  prores  that  he  meant  ^  heirs-male  of  the  body,'  where  the 
term  '  heirs'  are  followed  by  the  word  *  said,' — by  the  word  * afiirc- 
( gaid,' — ^by  the  words  '  herein  before  nominate,' — '  herein  be&re 
'  proTided,'— *  called  to  the  succession,' — ^including  or  omittiog  intiie 
phrase  the  word  <  male ;' — these  are  all  so  many  instances  of  tiie 
context  giting  to  those  words  a  construction  which,  without  sack 
cohtextt  would  not  belong  to  them. 

**  My  Lords,  There  is  a  passage  in  this  deed  of  1644  which  I  do 
not  remember  to  haye  been  much  observed  upon  at  the  Bar;  audi 
presume  to  ask  your  Lordships  to  listen  to  it,  because  there  is  a  ih 
milar  passage  in  the  deed  of  1648,  each  of  which  appears  to  me  a 
passage  of  very  considerable  weight  in  the  consideration  of  this  case. 
Your  Lordships  recollect  the  manner  in  which  the  destinations  woe 
made  in  the  deed  of  1644,  to  the  Drummonds  marrying  these  ladies 
— ^to  the  Flemings  marrying  these  ladies — and  the  heirs  of  thm 
Drummonds  and  Flemings, — the  heirs  of  their  bodies  ; — and  it  bas 
been  admitted,  and  I  think  full  as  broadly  admitted  as  it  could  H 
and  I  think  more  broadly  than  I  should  have  admitted  it  if  I  l^i 
argued  this  case,  that,  by  the  deed  of  1644,  the  heirs  of  the  bodies  of 
the  Drummonds  and  the  Flemings  (if  the  Ladies  Kers  had  died  with- 
out issue,  after  they  had  once  performed  the  condition  by  nuuning 
them)  by  any  other  wives  would  have  taken — I  think  that  doubtfal 
under  the  deed  of  1644.  It  is  clear,  under  the  deed  of  1618  that 
would  not  be  so.  The  clause  in  the  deed  of  1644  I  proceed  to  read 
to  your  Lordships.  Allow  me,  before  I  read  it,  again  to  observe 
how  dangerous  a  way  of  proceeding  in  judgment  we  should  estabUii 
if  we  were  to  listen  with  as  much  attention  as  is  asked  of  us,  to  aB 
those  curious,  hypothetical,  nice,  improbable  cades  that  are  pot  at  the 
Bar,  that  it  never  could  be  in  the  contemplation  of  the  author  of 
these  deeds,  that  the  Drummonds  and  Flemings  should  have  so  lit* 
tie  taste,  as  not  to  attach  themselves  to  these  ladies,  and  that  it  was 
not  to  be  supposed  that  these  Flemings,  from  the  second  to  tlis 
tenth  sons,  should  not  like  a  wife  among  those  ladies  with  a  veiy 
large  fortune — ^that  it  could  not  be  in  nature,  that  these  ladies  tbem- 
selves  should  not  be  so  attached  to  the  Drummonds  or  the  Ftemiogi 
as  to  marry  them — and  that  it  was  not  to  be  supposed  that  dicae 
ladies  should  all  die  without  issue;  and  that  therefore  this  daose  of 
destination  to  the  eldest  daughter  was  nothing  more  than  a  oom^ 
ment  to  Lady  Jane  Ker,  to  make  her,  as  it  were,  the  conduit  pipe 
through  which  this  estate  was  to  get  back  to  the  heizs-male  of  tbe 
author  of  the  investiture. 

^^  My  Lordsy  Let  us  see,  as  to  all  this,  what  is  the  opinion  of  ^ 
author  of  the  investiture  himsel£    The  clause  is  as  foUows :    '^  It  is 
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*  iieirl»7  expiesalie  protjded,  that  in  caice  it  sail  faappine,  ather  the        1810. 

'  foreflaides  pencmnes  nominate  and  designit  to  succeed  to  us,  as  said  »" 

*  i%  or  the  peisonnes  above  namitt  with  whom  they  are  appointit  to    keb,  &c. 

'  matche,  all  ather  to  be  departit  this  ly£fe,  or  to  be  married  before   j^^j^^^  g^e. 

*  the  said  succession  fall  to  them ;  thane,  and  in  that  catcC)  the  per- 

*  wanes  nominate  and  being  on  ljffe»  being  married  to  personnes  of 
'  honori  and  lawful  detcenU  to  be  free  of  that  pairt  foresaid  of  the 
^  cooditionn  of  the  said  marriadge,  and  notwithstanding  heir  of,  to 

*  soooeed  to  us  in  manner  before  exprest,  they  always  keipand,  ob- 
'  senraad,  and  fulfilland  the  remainent  conditiounes  befoir  and  after 

*  specty  and  na  otherwayes  ;  and  in  caice  it  sail  happine  all  the  fore- 
'  saides  personnes  particularlie  befoir  namitt,  appointed  to  succeed  to 
'as  in  manner  foresaid,  to  depairt  this  lyffe  without  aires-maill 
'  kwUie  gottin  of  yr  awne.  bodies  on  lyffe,  they  mareing  as  said  is  ; 
'  or  litt  give  they  sail  all  fail  in  the  observing  and  fulfilling  of  the 
'  conditiounes  above  and  after  mentionat  set  down  to  be  performit 
'be  them.' 

'*  Now^  my  Lords,  your  Lordships  here  see^  that  the  author  of 
tbisdeed  of  1644  had  got  into  his  head,  that  that  might  happen  which 
«e  have  heard  of  as  an  impossibility,  that  these  ladies  should  none  of 
tten  marry  these  Drummoads  or  Flemings  ;  and  he  says,  that  then, 
IB  the  cases  he  puts,  they  are  not  to  lose  the  benefit  of  this  tailzie. 
Bat  what  does  be  further  say  upon  that  ?  That  the  gentlemen  are  to 
kie  the  benefit  of  this  tailzie,  unless  they  marry  ladies  of  honourable 
sad  lawful  descent  He  lays  upon  them  precisely  the  same  condi* 
in  this  respect,  as  upon  the  daughters  of  Lord  Hary  Ker  after-  . 
:  and  although  the  limitation  of  1648  is  only  a  limitation  to> 
Asm  and  their  spouses,  and  the  heirs  of  their  body;  yet  there  is  a 
fSMsge  in  that  deed  also,  which  supposes  that  none  of  them  may 
iHny  any  of  these  daughters,  and,  in  the  cases  put,  provides  they 
dnttnot  lose  the  benefit  of  the  tailzie,  putting  it,  however,  upon  them. 
Is  narxy  pereons  of  lawful  descent  and  honourable  quality,  and  in 
llftther  deed,  if  they  so  marry  persons  of  lawful  descent  and  honour^ 
•He  quali^,  is  there  any  express  limitation  whatever  to  their  heirs- 
asfe,  or  heirs  of  their  bodies.  Yet  your  Lordships  will  hardly  say, 
dait  the  intent  of  this  was  to  make  the  Drummonds  and  the  Flem^ 
1101  marry  ladies  of  quality  and  honourable  descent,  and  yet  to  give 
ao  benefit  whatever  to  their  heirs ;  or  if  any  was  intended  to  be  given 
to  their  heirs,  it  was  not  intended  for  the  heirs  of  the  marriage,  as 
the  heirs  of  their  bodies ;  but  they  could  take  none,  save  by  irapli- 


**  If  your  Lordships  look  at  the  clause  in  the  deed  of  I648>  you 
will  find  it  runs  thus :    '  And  sicklyke  it  is  providit,  that  in  caice  it 

*  tail  happen  all  the  foresaidea  persons  to  whom  our  saids  aires  of 
^  tailzie  respective  are  appointit  be  us  to  be  married  to  depairt  thb 

*  lyfis,  or  be  all  married,  before  the  said  airis  of  tailzie  respective  sail 
^  fidl  to  succeed  to  our  said  estate,  and  living.*  Here,  then,  the  au- 
dm  of  this  deed  puts  this  very  case,  that  these  Ladies  may  be  all 
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1610.        married  before  the  saocession  falls,  so  that  a  Drammo&d  or  a  Ftem- 

— — —    ing  could  not  tender  their  bands  to  them.    *  In  that  caioe,  the  per- 

KBB,  &o.     c  sonnes  and  ' airU*  respective  nominate  be  us  in  manner  fbrenid, 

IKIIE8*  Sec.     ^  ^^  hereby  dedarit  be  us,  naways  to  amity  hot  to  have  and  eojoj 

^  the  benefit  and  right  of  tailzie  and  succession,  they  always  mare- 

'  ing  persons  of  honourable  quality  and  lawful  birth,  and  withai 

*  keipand,  obsenrand,  and  fulfiUand  the  remanent  otheris  conditioM, 

*  provisions,  and  restrictions  before  and  after  mentionat,  and  ns 
'  otherwise.' 

*'  Now,  is  it  possible  to  deny,  that  the  author  of  this  deed  eon- 
templated  the  case,  that  these  Ladies  might  be  all  so  disposed  of  dal 
these  Gentlemen  could  not  comply  with  the  condition  of  manTing 
them  ?  and  yet  he  imposes  upon  them  the  condition  of  manyiiqiper* 
sons  of  honourable  condition  and  quality  ;  and  then  says,  tiiey  sbA 
enjoy  the  benefit  of  tailzie,  the  right  of  succession.  I  found  upon  diat 
this  observation,  that  if  the  author  of  this  deed  has  given  Co  tbe« 
Ladies  and  their  heirs-male,  however  the  term  is  understood,  tern- 
iimf  the  benefit  of  succession,  in  case  they  did  many  pecsoos  of 
honourable  quality  and  lawful  birth,  not  the  specially  designated  hein 
of  tailzie ;  and  if  the  author  of  this  deed  has  given  to  these  Gentle- 
men seriatim  the  benefit  of  tailzie  if  they  could  not  many  tfiese 
Ladies,  then  the  author  of  the  deed  has  in  fact  contemplated  ftvo 
cases;  one,  that  the  Ladies  might  marry ;«— the  other,  diat  thif 
might  not  marry,  these  heirs  of  tailzie  named  Drummond  and  fta- 
ing ;  and  that  he  did  not  act  upon  a  presumption,  that  the  ddat 
daughter  would  assuredly  marry  one  of  these  heirs  of  tailzie.  If  mh 
can  your  Lordships  be  justified,  when  you  come  to  interpret  tba 
clause  of  destination,  to  argue,  by  assuming,  that  he  never  thoi^ 
that  events  so  improbable  might  happen,  as  that  the  eldest  dangliicr 
should  not,  or  as  that  none  of  these  daughters  should  happen  t» 
marry  a  Drummond  or  a  Fleming ;  and  therefore  has  not  proiided 
for  such  events.  He  has  expressly  described  in  his  deed  of  160 
events  such  as  these.  In  that  instrument,  he  has  destined  the  eslai^ 
in  case  the  daughters  marry  the  specially-named  heira  of  tailae.  U 
the  heirs-male  of  the  bodies  of  the  daughters  seriatim,  Conoedm 
with  a  condition  about  marriage,  he  has,  in  another  event,  in  ^ 
same  instrument,  not  in  express  terms  indeed,  destined  the  eslatii 
to  the  daughters  seriatim^  as  I  think,  and  their  heirs-male,  bat  lij« 
phrase  capable  of  a  plural  meaning,  and  demanding  oonstroctioD^ 

*  to  the  eldest  dochter  and  their  heirs-male.'  like  the  limitations ii 
the  Linplum  case  to  Alexander  Hay  of  Drummelzier,  not  expretflf 
naming  younger  persons,  seriatim  ;  in  which  case  it  was  admitted 
at  the  Bar,  the  words  <  heirs-male'  might  be  construed  *heiis-aik 

*  of  the  bodies :'  but  meaning,  as  I  collect  from  all  his  ezpresaioflt 
taken  together,  that  the  younger  sisters  should  take  as  substitolef 
seriatim^  though  he  does  not  expressly  name  them.  I  ask  tliA 
whether  all  this  does  not  by  a  strong  probable  ground  (when  yoa  kitk 
at  all  the  clauses  which  affect  the  Drummonds,  the  Flemings  ^ 
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tbe  LadieSi  as  to  the  condition  about  marrying  a  person  of  honour-       1810. 
able  quality  and  lawful  descent),  for  saying,  you  get  at  a  declaration 


pUuD,  from  the  whole  instrument,  that  they  who  were  required  to    ^^^  ^^* 
many  persons  of  honourable  quality  and  descent|  were  required  to   „^^  c^ 
msny  persons  of  honourable  quality  and  descent,  because  it  was  the 
intent  of  the  author  of  the  deed,  that  the  succession  should  be  to  the 
beiis-male  of  the  marriages, — ^to  heirS'^male  of  the  bodies  of  those 
named? 

"  Your  Lordships  will  now  permit  me  to  read  to  you  once  more 
tluB  danse  :  *  The  right  of  the  said  estate  saU  pertain  and  belong  to 
'  the  eldest  dochter  of  the  said  umql  Hary  Lord  Ker,  without  divi- 
'iioD,8nd  yr  airis-male;  she  always  mareing  or  being  married  to 

*  ane  gentilman  of  honourl  and  lawfbl  descent,  who  sail  perform  the 
'  conditions  above  and  under  written  ;  qlkis  all  fidlsing,  and  yr  said 

*  airis-male,  to  our  nearest  and  lawful  airis>male  qtsomeTcr.' 

'*  Yoor  Lordships  will  haye  the  condescension  to  permit  me  to  What  Heirs- 
consider  myself  as  speaking  to  you,  as  confidently  of  opinion  that  this  ^^^  mean  in 
neaiisaMnatffiftsuccession of  the  daughters.  Then,  my  Lords,  if  heirs-  ®**®' 
Bsle  may  be  applied, — ^if  that  term  may,  and  must,  in  some  cases, 
I  ttssn  heirs-male  of  the  body,  the  question  is,  Whether  this  expression, 
I'tiieir  hdrs-male,'  in  this  place,  means  heirs-male  of  the  body? 
I' Vow  the  limitations,  fiuling  the  limitations  to  the  Drummonds,  and 
'Uing  the  limitations  to  the  Flemings,  would  then  stand  thus :  To 
I  hAj  Jean  Ker  and  her  heirs-male,  she  marrying  a  gentleman  of 
i  knonrable  and  lawfiil  descent ; — to  Lady  Anna  Ker  and  her  h^rs- 
Mde,  she  marrying  a  gentleman  of  the  same  description ;— to  Lady 
r  Maigaret  K^  and  her  heirs*male,  she  marrying  a  gentleman  of  the 
ime  description ; — and  then  to  Lady  Sophia  Ker  and  her  heirs- 
Ude,  she  marrying  a  person  of  the  same  description ;  and  fiiiling 
As  heirs-male  of  all  of  them,  (I  beg  your  Lordships'  attention  to 
Ikat  expression,  because  I  do  not  mean  to  state  that  that  is  the  ex- 
'|Rttion  in  the  deed  ;-^I  will  state  the  expression  in  the  deed  pre- 
|tntly),  and  failing  the  heirs-male  of  all  of  them,  to  the  heirs-male 
idiatooeTer  of  the  author  of  this  deed,  Robert  Earl  of  Roxburghe. 
iHy  Lords,  I  do  not  mean  to  state  to  your  Lordships,  that  a  man 
MDOt  make  an  instrument,  containing  a  succession  among  sisters 
iad  their  heirs-male  general.  It  certainly  does  not  often  occur  that 
\mA  are  made ;  but  there  are  such.  There  are  instances  to  be 
ifcuid,  where  there  were  successions  between  sisters  and  brothers 
0i  their  heirs-generaL  I  hare  not  information  enough  to  know, 
^lAether  those  I  allude  to  contained  all  the  matter  that  furnishes  ob- 
iHrvations  upon  this  ckiuse  in  our  deed  of  1648;  but  my  Lords,  I 
Mric  this,  diat  when  you  are  construing  the  words  of  an  inaccu- 
liMdy  untechnically  expressed  clause  of  this  sortp  one  sort  of  con* 
Mmetion  may  belong  to  such  a  clause,  and  another  construction  may 
h^oag  to  a  regular  series  of  limitations,  technicaUy,  and  drily,  and 
tKdseiy  expressed  in  a  better«drawn  instrument ;  and  there  may  be 
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Igl0.  nothing  in  the  instnunent  itself  to  affect  the  obnoiiB  meaaing  of  tbe 
limitations  so  expressed. 

<<  Mj  Loids,  The  deed  1648,  after  the  destination  to  the  ddot 
dochter,  &c.  says,  *  which  all  failing,  and  their  saids  heiis-male,  to 
^  mj  heirs  male  whatsoerer.*  Here  the  word  *  all'  has  been  eoa- 
tended  to  mean  all  ike  dochtert.  On  the  other  hand,  it  hsflbeoi 
said,  that  it  means  all  the  persons  named  in  the  farmer  ifefitssfioM, 
and  their  saids  heirs-male.  Be  it  so,  mj  Lords ;  but  this  shorn  te 
power  of  context,  and  the  effect  of  construing  the  whole  deed  to- 
gether :  for  then  the  words  *  heirs-male,'  by  force  of  the  wd 
*  saids,'  mean  '  heirs-male  of  the  body,'  as  to  the  heirs  male  of  tlie 
Drummonds  and  Flemings,  whaterer  they  mean  as  to  the  hmr 
male  of  the  Ladies  not  marrying  Drummonds  or  Flemings;  vd 
therefore  '  heirs-male '  may  mean  ^  heirs-male  of  the  body.* 

'^  My  Lords,  Is  it  probable  that  the  author  of  thia  instmrnent,  con- 
sidering what  he  intended  respecting  his  daughters  refp0c<M  ia 
one  case,  and  what  he  meant  as  to  the  Drummonds  and  Flemii(^ 
respective  in  another,  is  it  probable  that  he  meant  to  say,  I  gitetUi 
to  you  and  your  heirs-male  general,— -and  afterwards  to  your  nattf. 
and  her  heirs- male  general, — and  afterwards  to  a  fourth,  sadka 
heirs»male  general ; — and  then  to  say,  if  you  do  not  many  a  pensa 
of  such  a  quality,  you  shall  not  have  the  estate ;  and  if  you  do  many  t 
person  of  such  a  quality,  and  then  do  some  acts  which  are  prohibited, 
you  shall  not  keep  the  estate  ?  What  is  to  be  die  conseqaeaoeii^ 
after  so  marrying,  she  contmrenes  or  violates  any  of  the  ooDditicBi! 
The  consequence  is,  to  take  away  the  estate  ftom  her  and  her  kdit- 
male  general,  for  the  purpose  of  giving  it  in  all  probabiiitj  to 
the  same  persons  from  whom  it  is  taken  away,  the  hein-iiih 
general  of  the  author  of  the  instrument.  I  beg  your  Loidsk^* 
attention  to  this^  because  we  hare  had  it  axgued,  that  this  is  sot  a 
case  of  forfeiture,  but  that  it  is  a  case  where  a  Lady  is  to  cspadtili 
herself,  by  marrying,  to  take;  and  therefore  it  has  been  ssid,  tkt 
as  these  Ladies  might  not,  none  of  them  might,  capacitate  thefr- 
selves  to  take,  by  marrying  a  gentleman  of  honourable  and  kvM 
descent,  it  is  necessary  that  the  heirs-male  of  the  author  of  tliedctd 
should  come  in  as  his  heirs-male  under  that  general  destinstioa; 
because  they  would  not  come  in  under  these  daughters,  as  their  hen* 
male,  not  capacitating  themselves  to  take.  To  those  who  use  iN 
argument  I  answer,  it  is  not  only  a  case  of  capadtation  to  take,  botit 
is  a  case  of  forfeiture,  too,  after  they  had  taken.  It  is  ntj  tn^ 
that  if  none  of  the  Ladies  married  a  Drummond  or  a  Flemiflgi  or  • 
person  of  honourable  and  lawfhl  descent,  none  of  their  h«iH«ik 
could  take  under  this  destination ;  and  therefore  there  migbt  b^  n 
that  way,  a  necessity  for  the  destination  to  the  author's  heii»*w 
generally.  But  put  the  case  on  the  other  hand,  that  they  did  efoy 
one  marry;  one  a  Drummond,  a  second  a  Fleming,  and  a  tUid  aso- 
ther  Fleming,  and  so  on.    Suppose  one  of  them  afterwards  soft  ^ 
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eafiered  the  estate  to  be  subjected  to  eviction,  (I  say  nothing  as  to       1810. 

altering  the  order  of  succession),  To  whom  is  the  forfeiture  ?    What    

is  to  be  the  effect  of  it  ?  Is  it  understood  to  be  the  clear  meaning  of     ««»»  *«► 
these  words,  that  the  forfeiture  is  to  carry  over  the  estate  to  those  very  jj^^^  ^^^ 
individuals  who  would  have  taken  it  if  there  was  no  forfeiture  ?    If 
that  is  so  to  be  argued,  I  do  not  say  that  this  circumstance  is  decisive, 
but  surely  it  is  very  much  to  be  attended  to. 

**  But  there  is  another  very  weighty  circumstance  distinguishing 
this  from  the  Linplum  case,  which  I  do  not  recollect  having  heard 
taken  notice  of  in  the  argument  in  this  case,  nor  do  I  find  it  in  my 
notes.  I  am  afraid,  therefore,  in  repeating  it,  I  attribute  more 
weight  to  it  than  belongs  to  it ;  but  having  given  it  the  best  atten- 
tion I  can,  I  think  there  is  a  great  deal  of  weight  belongs  to  it  In 
the  case  of  Linplum,  the  limitation  was  to  Alexander,  the  second 
son  of  Hay  of  Drummelzier,  and  his  lawful  heirs-male.  What  was 
the  object  of  the  construction,  that  *  heirs-male '  meant '  heirs-male 
'  general  V  To  let  in  his  younger  brothers,  to  let  in  the  younger 
Inrother  of  Hay  of  Belton^  and  to  let  in  the  younger  brother  of  Hay 
of  Lawfield.  But  what  is  to  be  the  effect  of  this  constraction  here  ? 
Your  Lordships  see,  it  is  to  be  a  construction  to  exclude,  I  do  not 
flay  absolutely  to  exclude,  but  almost  absolutely  to  exclude,  the 
younger  sisters,  until  there  shall  be  a  fiedlure  of  these  heirs-male 
general  of  the  elder  sisters,  for  whom  you  look  upwards,  for  whom 
yoa  look  downwards,  and  on  this  side  and  on  that  side ;  and  in  a 
&mily  numerous  and  respectable  as  those  Kers  of  Cessfnrd,  you 
never  could  look  in  vain  for  them,  in  all  human  probability,  if  you 
locked  to  all  eternity.  The  principle  of  construction  we  are  in  this 
eoiintry  &miliar  with,  which  endeavours  to  include  and  not  to  ex- 
clude, to  make  gift  effectual,  and  not  to  deny  it,  would  thus,  in  all 
probability,  have  no  effect  whatever. 

"  Then  your  Lordships  will  look  too  at  that  part  of  the  instru- 
ment in  which  the  forfeiture  is  created ;  it  is  to  be  on  the  persons 
fiulzieing,  and  the  heirs-male  of  their  bodies.  I  do  not  say  that  that, 
taken  by  itself,  is  a  drcumstance  which  would  weigh  very  much, 
because  if  the  words  heirs-male,  in  the  subsequent  clause,  mean 
betrs-male  generally,  they  are  by  other  words  put  under  the  condi- 
tions, and  the  conditions  attach  upon  the  heirs-male  generally  of 
diose  substitutes  which  attach  upon  the  heirs-male  of  the  bodies  of 
tbe  others ;  yet  it  is  not  without  its  weight,  that  the  author  of  this 
deed,  meaning  to  limit  to  these  Ladies  and  their  heirs-male  general^ 
and  making  them  take  and  hold  under  conditions,  should  describe 
tbem  and  their  heirs-male  general^  as  persons  failzieing,  and  the 
bMrs-male  of  their  bodies, — ^if  this  clause  is  to  be  construed  as  affect- 
um them.  Further,  I  cannot  help  thinking  another  clause  deserves 
great  attention,  though  I  see  it  has  been  treated  occasionally  as 
amounting  to  just  nothing.  It  is  that  with  respect  to  the  other 
landed  property.    '  And  farder,  we  have  sauld  and  disponit,  and  be 
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1810.       '  thir  presents  sellis  and  disponis  to  our  saidis  uris  of  tailne,  i 

.—.— .i*.    ^  son  to  onr  said  estate,  Imng,  earldom,  and  lordship  fonsttd,  sad 

KBBy  Seo.     '  the  aires-maiU  hwfullie  to  be  gottin  of  their  bodies,  always  mder 

*'  •       'the  conditions,  restrictions,  and  proTisions  above  specified,  qlk  sic 

^  herein  halden  as  exprest,  (failzing  of  aires-maill  lawfnllie  gotten  or 

'  to  be  gotten  of  our  awin  bodie),  all  and  singular  utheris  lands,  hoi- 

*•  tagesy  annnalrents,  milns,  woods,  fishings^  patronages,  facki,  sad 

'  rights  of  teindsy  rerersionsy  and  utheris  heritable  rights  whalsomever, 

«  pertaining  and  belonging  to  ns  ;  and  binds  and  obliges  vs  and  oor 

'  luris,  als  well  maille  as  of  line,'  (Your  Lordships  know  they  mig^t 

be  his  heirs-male  without  being  the  heirs  of  the  body  of  those  Lt- 

dies,)  *  failzbg  of  airis-maill  of  our  awin  bodie,  as  said  is,  to  dennde 

*  ourselTes  of  the  right  thereof,  to  and  in  favonr  of  onr  saidis  aim 
'  of  tailzie,  successors  foresaid,  is  always  under  the  proyisioos,  ic» 

*  strictions,  and  conditions  abore  specified,  in  sik  form  and  numncr 
*•  as  sail  be  devysit/ 

^'  Now,  my  Lords,  this  clause  could  mean  nothing,*if  the  intention 
of  it  was  not  to  provide,  that  the  other  property  was  to  go  with 
that  which  had  been  before  conveyed.  Then,  what  is  the  obligatioB 
he  fixes?  It  is,  That  those  who  are  bound  shall  denude  themseiTOi 
for  the  benefit  of  his  heirs  of  tailzie,  and  the  heirs  of  their  boiit$> 
I  have  not  seen  it  any  where  stated,  that  it  was  urged  by  any  body, 
that  the  heirs-male  of  the  body  of  those  daughters,  provided  tfaej 
take  in  seriatim  substitution,  as  I  humbly  think  they  do,  would  not 
have  taken  those  other  subjects ;  or  if  there  was  no  substitntiOi 
among  the  daughters,  that  the  heir-male  of  the  body  of  the  eldcot 
daughter  would  not  have  taken.  I  see  it  asserted  on  one  side,  tbst 
they  would,  and  not  denied  on  the  other.  Who  are  the  penons 
upon  whom  the  obligation  is  fixed, — the  heirs-male  generally  ?  To 
denude  in  favour  of  whom  !  The  heirs  of  tailzie,  and  the  hein- 
male  of  their  bodies  ?  They  are  the  *  successors  as  aforesaid.'  Bst 
then  it  is  said,  that  the  whole  weight  belonging  to  this  obsenratioa 
may  be  got  rid  of  by  this  remark.  That  the  ultimate  destination  it  to 
'  heirs-male  whatsoever.'  And  if  you  construe  this  daase  sbost 
the  other  property  to  mean  heirs-made  of  the  daughters^  and  consider 
heirs-male  of  the  daughters  to  mean  heirs-male  of  their  bodies,  jw 
must  make  the  same  construction  with  respect  to  the  heiis-mde 
whatsoever,  who  are  the  persons  mentioned  in  the  last  destinatioB. 
I  do  not  think  so ;  because  with  respect  to  a  last  destination,  where 
a  man  says  it  is  to  go  to  all  his  heirs-male  whatsoever,  your  Lord- 
ships know,  in  the  first  place,  that  there  is  a  great  deal  of  difference 
between  the  efiect  of  the  deed,  as  to  those  persons  who  are  named 
last  in  it,  and  those  who  are  named  in  preceding  destinations^  ss  to 
their  obligations,  their  liabilities  to  forfeiture,  their  liabilities  to  the 
effect  and  consequences  of  contravention.  A  great  many  impoitsDt 
matters  might  be  mentioned,  with  reference  to  which,  as  to  theiB, 
there  is  a  great  distinction.     It  is  a  very  easy  thing  to  suppose,  thst 
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the  author  of  a  deed,  in  such  a  danse  as  this,  might  meaD,  that  all       1810. 
the  fonner  salstitutes  should  he  the  persons  to  whom,  and  to  the    —— — 
hdiB  of  whose  bodies,  the  conreyance  should  be  made ;  and  yet  that     ^'^^  ^^' 
it  shoold  not  be  made  to  his  heiis-male^  the  last  in  the  destinations,    inmu  &c. 
and  the  hdrs^male  of  their  bodies.    The  expression  indeed  might  go 
h^ond  the  meaning ;  but  yon  are  to  reflect  npon  all  the  other  ob- 
serrations  which  arise  oat  of  the  words  of  the  danse  of  destination 
to  the  daughters  in  that  nntechnically  expressed  destination  to  them, 
and  which  do  in  no  way  apply  to  the  pore,  dry,  technical  destination 
finhBg  them,  and  which  aid  you  in  saying,  that  in  this  clause  he 
nay,  and  does  mean  heirs  of  the  bodies  of  the  daughters ;  and  that 
in  the  latter  destination  the  phrase  in  it  alone  would  not  authorise 
yon  to  say  he  meant  heirs  of  the  bodies  of  his  heirs-male  whatsoerer. 
Suppose  that  all  the  Drummonds  and  all  the  Flemings  had  been 
dead  before  the  author  of  the  deed,  (a  case  he  supposes  in  bis  deeds), 
the  words  heirs  of  the  body  then,  in  thb  clause,  in  that  case^  could 
hare  no  meaning  at  all,  unless  you  applied  them  to  the  daughters ; 
because  if  all  the  Drummonds  and  all  the  Flemings  had  been  dead, 
—if  all  those  had  been  dead  before  the  author  of  the  deed,  to  whom, 
and  to  the  heirs  of  whose  bodies  there  is  an  express  limitation,  the 
oonsequence  of  that  would  hare  been,  that  this  danse  could  not  hare 
qperated  then  as  a  clause  applying  to  the  heirs  of  the  body  of  any 
person,  if  heirs-male  of  the  daughters  does  not  mean  heirs-male  of 
their  bodies.     It  seems,  that  it  is  not  a  wholesome  mode  of  inter- 
pretiog  this  instrument  to  say>  that  you  will  deny  to  the  words '  heirs- 
*  male  of  the  body,'  in  this  clause  relatire  to  the  other  property,  a 
power  of  giying  a  construction  to  the  words  *  heirs-male/  as  to  those 
persons,  the  heirs  of  whose  bodies  were  very  probably  meant,  as  ap-^ 
peats  by  all  which  precedes  in  the  deed,  where  their  heirs  are  de- 
Kiibed  by  the  words  '  heirs-male ;'  because  you  suppose,  that  you 
mast  apply  them  also  to  the  heirs  of  the  bodies  of  those  who  are 
honght  into  the  deed,  perhaps  with  a  view  to  keep  out  the  uUimus 
ktret  of  the  Crown,  by  reason  that  the  words  may  reach  them,  when 
thtte  is  nothing  in  the  preceding  parts  of  the  deed  to  point  to  an  in- 
tention, that  the  heirs-male  of  their  bodies  should  be  described  under 
the  words  *  heirs*male.' 

''  My  Lords,  The  dause  with  respect  to  the  provisions  for  the 
^nghters  appears  to  me  also  to  hare  some  wdght.  I  cannot  help 
stating  to  your  Lordships,  that  it  seems  to  me  to  hare  been  the  most 
*uigdar  intention  in  the  world,  that  this  person,  both  with  respect 
to  the  provisions  of  these  daughters,  and  with  respect  to  the  proper^ 
ty  in  the  estate,  should  be  adverting  to  their  marriages,  and  advert- 
ing to  the  heirs  of  the  marriages,  as  he  does  in  one  place  with 
'aspect  to  their  provisions,  and  yet  that  their  heirs-male  should  not 
he  construed  heirs-male  of  the  body  in  this  part  of  the  deed.  If  he 
had  meant  simply,  that  there  should  be  a  limitation  to  Lady  Jane 
Kc^i  or  Lady  Anna^  or  Lady  Margaret,  or  Lady  Sophia,  and  their 
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18t0.       heirs-male  general,  what  necessity  was  there  for  aQ  this,  abomt  their 
„__    marrying  a  person  of  bonoorable  descent  ?     Why  does  he  aflirfe 
KER,  &c.     thus  always  constantly  to  the  idea  of  their  marriages  ?    Why  doei 
V*  he,  in  eyery  part  of  this  instrument,  allude  to  the  circumstancei  of 

iNMEs,  &c.  ^j^jj,  marriages  ?  If  one  of  these  Ladies  had  not  married  a  penoa 
of  lawful  and  honourable  descent,  to  be  sure  she  could  not  hate 
taken, — ^the  heirs  of  her  body  would  not  hare  taken.  But  if  ibe 
first  marries  a  person  of  lawful  and  honourable  descent,  and  tbe 
second  marries  also  a  person  of  honourable  and  lawful  descent,  whsm 
I  suppose  to  be  a  substitute  seriatim^  is  it  not  a  most  extraordinsry 
thing,  that  the  author  of  this  deed  should  have  required  a  mamage 
of  like  nature  in  both  cases,  and  yet,  with  respect  to  the  mazziage  in 
the  second  instance,  that  the  persons  named  should  hare  no  better 
chance  than  what  depended  upon  the  utter  failure  of  all  heire-mak 
general  of  the  first  taker  ?  In  the  Linplum  case,  counsel  seem  to 
hare  admitted,  that  if  there  had  been  a  substitution  seriatim  d  so* 
miffff^im  of  Alexander  and  his  younger  brothers,  *  heirs^nuile' of 
Alexander  must  hare  meant  heirs-male  of  his  body.  If  you  tlusk 
there  is  here  substitution  among  the  daughters,  here  you  can  ap^ 
this, — the  admission  seems  to  hare  been  founded  upon  what  mflst 
hare  been  supposed  to  hare  been  the  intention. 

'*  My  Lords,  I  do  not  go  through,  because  you  may  refer  to  it 
in  the  papers  on  the  table,  where  you  will  find  it  much  better 
expressed,  the  general  reasoning  that  is  to  be  found  upon  cam 
supposed  to  be  probable  and  improbable  on  the  part  of  the  appel- 
lants, and  on  the  part  of  the  respondents.  Upon  that,  your  Lord- 
ships can  inform  yourselves  better,  and  more  accurately,  by  reading 
the  cases,  than  by  my  detailing  the  matters  to  be  found  in  them.  Bat 
the  result  of  my  consideration  of  this  part  of  the  subject  is,  that  I 
have  not  been  able  to  satisfy  myself,  that  these  words, '  heirs^Dak^' 
occurring,  not  in  a  dry  destination,  but  occurring  in  such  a  context 
as  this,  I  mean  the  context  of  the  clause  of  destination  in  the  deed 
1648,  occurring  in  such  a  deed,  where  there  is  such  a  clause  as  toother 
property,  occurring  in  a  deed  containing  all  such^  the  expression!  aod 
provisions  which  have  been  noticed,  and  the  general  object  and  pha 
of  which  is  such  as  I  have  represented  this  of  1648  to  be,  I  have  not 
been  able  to  satisfy  myself,  that  these  words  must,  by  an  inflexible 
rule  of  law,  receive  the  largest  construction.  I  cannot  persuade  of- 
self,  that  they  may  not  in  legal  construction  receive  a  more  limited 
interpretation,  from  all  the  considerations  to  which  we  have  been 
adverting,  provided  that  that  interpretation  is  made  upon  groundi 
which  satisfy  your  Lordships,  that  this  is  the  declaration  phib,  and 
the  manifest  meaning  of  the  author  of  the  deed. 

*'  My  Lords,  It  is  in  that  view  of  the  subject  it  appears  to  me 
this  case  is  to  be  treated.  For  the  reasons  I  have  stated,  I  do  not 
think  that  the  case  of  Linplum  is  an  authority  that  binds  us  to  hold, 
that  the  <  heiis-male '  of  the  daughters  of  Hary  Lord  Ker  were  caD- 
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d,  if  we  aore  mtkfied  that  the  '  heiiB-male  of  their  hodiee '  were  in-  18X0. 
toded  to  be  called.  On  the  contraiy,  I  thiok  that  the  case  of  Lin-  ■ 
phim,  with  reference  to  the  principle  upon  which  the  words,  ^  heirs-  ^^^>  &c* 
« male  *  there  were  held  to  be  *  heirs-male '  generally,  in  order  that  j^^*  •  ^ 
jomiger  brothers  might  be  included,  is  a  case  which  ought  rather  to 
lead  OS,  instead  of  in  effect  excluding  the  younger  daughters  by  eon- 
itraction,  to  include  tibe  younger  daughters  as  beneficially  as  the  Ian- 
gioageofthis  deed,  andtheauthor^s  intent^  will  allow  us  to  include  them* 
And  the  dedabn  of  this  House  in  that  case  turned  upon  this,  as  I 
ttkb  it,  that  there  was  not  manifestation  enough  of  the  intention  of 
iheoathor  of  the  Linplum  deed,  to  contravene  the  general  and  obvious 
meaning  of  the  words  *  heirs-male  ;* — that  there  was  not  manifesta- 
tion enough,  fiom  what  appeared  in  the  deed,  that  the  author  of  the 
deed  did  not  mean,  that  the  brothers  of  Alexander  of  Drummelaier 
•honld  take,*— did  not  mean  that  the  younger  brothers  of  Hay  of 
Belton  and  Lawfield  should  take, — that  there  was  not  proof  enough 
of  this,  from  the  circumstances,  that  persons  in  several  instances 
would  be  included  under  the  word,  '  heirs-male,'  to  whom  the  author 
of  the  deed  had  not  manifested  an  intention  to  give  any  thing  as 
mbstitates, — ^that  the  word  '  descendants*  had  been  used,  and  from 
other  etrcomstances  and  passages  from  which  argument  had  been 
deduced.  The  House  saw,  that  if  they  did  not  give  the  words  their 
obvious  meaning,  all  the  younger  brothers  of  Alexander  must  have 
been  excluded, — the  younger  brothers  of  Hay  of  Belton  must  have 
been  excluded, — ^the  younger  brothers  of  Hay  of  Lawfield  must  have 
been  excluded  ^--that  Lord  Bobert  Ker,  if  Alexander  had  died 
without  heiis  of  his  body, — if  John  of  Belton  had  died  without  heirs 
of  his  body, — ^if  John  of  Lawfield  had  died  without  heirs  of  his 
body,  that  Lord  Robert  Ker  must  have  come  in  before  the  younger 
brothers  of  Alexander  of  Dmmmelzier, — ^must  have  come  in  before 
the  younger  brother  of  Hay  of  Belton,— must  have  come  in  before 
the  younger  brother  of  Hay  of  Lawfield,  notwithstanding  it  was  the 
marked  and  manifest  purpose  of  the  author  of  the  deed,  to  prefer 
Alexander  of  Drummelaier;  and  it  might  be  his  intention,  and 
probably  was  so,  to  prefer  the  younger  branches  of  the  Drummelsier 
family  to  Hay  of  Belton, — and  to  prefer  Hay  of  Belton,  and  probabl 
the  yomager  branches  of  the  Belton  house,  to  Hay  of  Lawfield, — 
and  to  prefer  all  three  to  Lord  Robert  Ker.  Contrasting  the  car- 
eomstanoes  that  would  take  place  in  one  way  of  construing  the  in- 
strament  with  reference  to  intention,  with  the  circumstances  that 
would  take  plaoe  in  another  way  of  construing  the  instrument  with 
reference  to  intention,  my  apprehension  is,  that  the  judgment  of 
your  Lordships'  House  in  that  case  amounted  to  this,  and  principally 
to  this,  that  it  was  a  dedaration,  that  it  was  more  consistent  with 
the  intention  of  the  author  of  the  Linplum  deed,  to  give  the  words 
*  hcus  male*  their  obvious  construction,  which  woidd  include  indi- 
viduals whom  the  House  thought  were  probably  the  objects  of  the 
bounty  of  the  author  of  the  deed,  and  who  must  have  been  excluded 
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on  a  different  inteipretation  of  the  settlement,  than  if  oonld  be  shewn 
to  be  to  interpret  the  words  ^  heirs  male'  in  a  more  limited  sense, 
KBR,  8£0.  because  consequences  would  otherwise  follow,  which  might  be  re- 
presented as  difficult  to  be  reconciled  with  the  supposed  intention  of 
the  author  of  the  deed,  in  possible^  not  probable  cases  and  events. 
His  Opinion  ^*  ^7  Lords,  Reasoning  in  the  same  way,  unless  I  haTe  fellen  in- 
as  to^*  Heirs- to  a  mistake,  from  which  I  have  not  been  able  to  extricate  mysdf, 
male  in  this  ^y^h  I  have  anxiously  endeavoured  to  avoid,  by  giving  as  painfal  an 
attention  to  this  case  as  I  could  giye,  (not  more  painful  than  I  know 
it  was  my  duty  to  give  to  it),  it  does  appear  to  me,  to  be  the  plain 
and  manifest  intention  of  the  author  of  this  deed,  when  he  nsed 
these  words  *  heirs  male,*  in  the  clause  as  to  the  daughters,  to  mean 
*  heirs  male  of  the  body ;'  and  unless  there  be  some  rule  of  law  irHiich 
says,  that  the  author  of  a  deed  shall  not  tell  you  by  the  deed  itsd( 
that  by  *  heirs  male'  he  means  *  heirs  male  of  the  body/  some  mle 
of  law  which  says,  that  if  he  uses  the  words  ^  heirs  male,*  though 
he  tells  you  he  means  '  heirs-male  of  the  body,'  he  has  bound  yoa 
to  strike  out  of  the  instrument,  all  the  explanatory  context,— ell 
explanatory  provisions, — all  the  explanatory  plan  and  form  of  the 
instrument,  as  the  Lord  Ordinary  said  in  the  Marquis  of  Tweeddale*s 
case ;  unless  there  be  some  such  rule  of  law,  it  does  appear  to  me, 
that  the  opinion  of  the  great  majority  of  the  Court  of  Session  is  the 
right  opinion. 

'*  My  Lords,  The  consequence  of  all  this  is,  that  as  &r  as  this 
applies  to  the  action  in  the  competition  of  brieves,  it  appears  to  me, 
that  this  clause  created  a  serialim  substitution  to  the  four  sisters,  and 
the  heirs-male  of  their  bodies. 

*^  It  appears  to  me  further,  that  the  conveyances  subsequent  to 
the  year  1648,  and  prescription,  have  not  destroyed  the  title  created 
by  the  destination  in  that  deed.  It  appears  to  me,  that  Lady  Mar- 
garet did  not  renounce  that  title,  which,  by  the  effect  of  this  install- 
ment of  1648,  Sir  James  Innes  claims  as  deriving  under  her ;  and  it 
appears  to  me  further,  that  these  persons  are  heirs  of  tailzie.  This 
view  of  the  subject,  I  think,  will  exhaust  the  subject  of  the  compe- 
tition of  brieves,  as  &r  as  the  opinion  of  the  indiyidual  who  has  ^e 
honour  of  addressbg  your  Lordships  is  material. 
Reduction.  *^  With  respect  to  the  action  of  reduction,  it  furnishes  a  p<Mnt  of 

much  importance  in  the  law  of  Scotland.  It  is  a  point,  howerer, 
upon  which  I  feel  myself  very  considerably  in  doubt,  whether  I 
ought  to  express  any  opinion  upon  it  now  in  judgment.  I  have 
satisfied  myself  that  I  ought  not  now  to  express  a  judicial  opinion 
upon  it.  Your  Lordships  will  suppose  I  allude  to  the  question  of 
the  fetters — to  the  question,  whether  there  is  a  prohibition  against 
altering  the  order  of  succession  ?  I  cannot  conceive  your  Lordships 
will  find  yourselves  sanctioned  by  any  precedent  which  the  jouraals 
of  this  House  would  furnish,  to  place  yourselves  in  this  situation, 
improbable  enough  to  happen,  but  which  is  possible  to  happen,  and 
which,  if  possible,  ought  to  be  contemplated.    If  it  should  happen, 
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tkit  the  propinquity  neither  of  Sir  James  Innes  Ker  nor  of  General        1810. 
Ker  should  be  proredy  you  would  have  standing  upon  the  journals      • 
of  this  House  a  judgment  upon  the  fetters  in  thb  deed,  which  would     ^''^^  ^^* 
be  a  judgment  that  would  apply  to  nobody ;  a  judgment  that  eould    innss  &g. 
be  used  neither  for  any  body  nor  against  any  body :  and  I  hare  not, 
on  the  best  consideration  I  hare  been  able  to  gire  this  subject,  been 
sble  to  satisfy  myself,  that  the  moment  is  yet  come,  in  which  your 
Lordships  should  giro  your  opinion  judicially  upon  that.     If  the 
propinquity  is  proved  in  the  brieves,  it  will  then  be  for  your  Lord- 
ships, having  the  parties  standing  before  you,  to  decide  that  question 
of  fetters,  which  is  a  question  which  does  not  affect  merely  the  two 
indiriduals  who  are  about  to  establish  their  propinquity,  but  affects 
abo,  if  they  do  establish  it,  third  persons,  whom,  shoidd  they  not 
establish  their  propinquity,  they  are  not  entitled  to  contend  with. 

'*  My  Lords,  I  forgot  to  mention  the  claim  on  the  part  of  Mr. 
Bellenden  Ker,  to  be  heard  as  a  party  in  the  competition  of  brieves. 
My  opinion  upon  that  is,  that  he  has  properly  been  made  a  party  to 
that  competition  of  brieves ;  and  if  this  were  the  moment  in  which  a 
judicial  opinion  should  be  given  upon  the  other  question  of  fetters,  I 
Bright  have  been  disposed  to  say,  that  I  have  not  found  sufficient 
reason  to  differ  ftom  the  Court  of  Session  upon  that.  But  it  is  not 
the  time,  in  my  opinion,  so  to  do  ;  and  I  desire  to  be  understood, 
as  meaning  to  consider  again,  and  reconsider  that  question.  Your 
Lordships  should  not  preclude  yourselves  from  reconsidering  it,  when 
you  are  sure  you  will  receive  the  argument  from  parties  who  cer- 
tainly have  an  interest  in  contending  the  point  to  be  argued,  who 
undoubtedly  have  an  interest  in  having  it  well  decided,  and  who 
necessarily  have  an  interest  in  what  may  be  finally  adjudged. 

^  With  this  view  of  the  case,  I  have  to  mention  also,  that  I  feel 
it,  after  a  great  deal  of  consideration  of  the  subject,  incumbent  upon 
me,  not  to  leave  this  House  at  the  close  of  this  second  session, 
without  recording,  in  some  form,  the  opinion  which  I  have  adopted 
upon  the  parts  of  the  case  which  I  have  discussed.  However  un« 
worthy  I  may  be  of  that  attention,  it  is  very  possible  that  your 
I^vrdships  may  be  pleased  to  pay  some  attention  to  the  opinion  I 
inay  have  formed  upon  a  subject  of  this  kind.  If  so,  I  cannot  make 
it  consistent  with  my  sense  of  duty  to  your  Lordships  or  the  parties 
competing  at  the  Bar,  not  to  put  your  Lordships  in  possession  of  it. 
But  I  hesitate  as  to  going  farther  now,  because  I  am  giving  an  opi- 
iiiott  of  an  individual  on  a  question  of  mighty  interest  to  the  parties 
at  the  Bar ; — ^I  am  giving  an  opinion  upon  a  question  of  infinite  in- 
terest to  the  titles  both  to  Peerages  and  lands  in  the  law  of  Scot- 
land ^— I  am  giving  an  opinion  in  a  case,  where,  though  I  happen 
upon  these  points  to  agree  with  a  great  majority  of  the  Court  of 
Session,  I  am  very  well  aware  that  individual  judges,  entitled  to  the 
highest  possible  respect  firom  such  a  person  as  I  am,  have  held  a  dif- 
ferent opinion^  and  have  not  only  held  a  different  opinion,  but  have 
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1810.        li^d  such  opinion  in  a  degree  that  lias  led  them  to  oonaid»  sad  ie» 
.-».......    present  mj  way  of  yiewing  this  oase^  as  a  yraj  of  Tiewing  it  danger- 

KBft,  &c.  ons  to  Scotch  law.  I  am  further  giving  it  in  the  absence  of  a  Noide 
ivfvm  &  Lord|  who,  daring  the  whole  of  the  hearing  respecting  the  estates, 
attended  that  hearing ;  with  reference  to  whom  I  have  infinite 
satisfiiction  in  saying,  that  he  considered  it  most  diligently — that  he 
considered  it  most  attentirely — ^that  he  considered  it  moatimpar* 
tially — ^that  he  considered  it  most  learnedly  ;  and  I  do  not  think  I 
ought  to  press  your  Lordships  to  take  a  step  now,  that  would  pn- 
clude  that  Noble  Lord  (if,  cm  a  farther  consideration  of  the  subject, 
he  should  think  right  so  to  do)  from  stating  to  your  Lordships  hn 
sentiments  (whaterer  they  may  be)  upon  the  subject.  The  cooise, 
th^efore^  that  I  hare  determined  to  take  is  this  :  I  am  sony  it  msy 
not  be  so  satisfactory  to  the  parties  as  I  wish  it  should  be ;  but  I 
am  bound  to  take  care  that  I  do  not  inadrertently  do  wrong  to  any 
parties.  The  object  I  hare  in  view  is^  to  propose  to  youx  Lotdships 
certain  findings,  in  which  what  I  have  stated  would  be  embodied ; 
and  offering  them  in  the  form  of  motions  to  your  Lordships*  House, 
you  will  easily  find  a  way  to  take  than  into  fiiture  consideratian,  if 
it  should  be  found  necessary.  I  haye  only  to  state  with  respect  ta 
myself,  that  if  it  should  happen  that  a  different  opinion  should  be 
entertained  by  any  body,  I  shall  do  that,  which,  if  I  continue  to  lire^ 
I  know  it  will  be  my  duty  to  do ;  I  shall  gire  the  utmost  attentioi 
to  any  reasons  which  can  be  assigned  by  any  of  your  Lordships  for 
holding  a  different  opinion ;  but  I  should  feel  that  I  did  not  act  sa 
fidrly  and  candidly  as  I  ought  to  do,  if  I  did  not  assufe  your  Lwd- 
ahips,  that  the  motions  which  I  shall  submit  this  day  or  to-monow, 
contain,  with  respect  to  myself^  my  opinions  upon  these  points  of 
law,  which  I  believe  I  shall  not  be  able  to  alter.  I  have  repeatedly 
considered  this  subject.  I  hare  again  and  again  considered  the  sub- 
ject. I  hare  considered  it  under  all  the  anxiety  that  belongs  to  the 
importance  of  the  case ;  and  I  am  afraid  that  I  must  repeat,  what  1 
before  said  to  your  Lordships,  that  if  I  am  in  an  error,  it  is,  wi^ 
respect  to  myself,  I  fear,  an  invincible  error." 

Resolutions  and  Orders  of  the  House  of  Lords. 

L 

''  Dia  Mortis,  2ff'  Junii  1809. 
Competition  **  Moved,  That  according  to  the  just  and  legal  construction  of  the 
of  Brieves.  ^*  substitution  of  the  deed  1648,  to  the  eldest  dochter  of  Haiy  Lord 
^^  Ker,  without  division,  and  their  heirs-male,  the  several  daugbters 
''  of  Hary  Lord  Ker,  in  their  order,  and  the  heirs-male  of  their  re- 
^  spective  bodies  b^otten  seriatim,  were  called  as  heirs  of  tailzie  sad 
'<  provision,  to  take  the  estates  conveyed  by  the  said  deed,  in  prefer- 
'*  ence  to  the  heir-male  general  of  the  eldest,  or  of  ttiy  other  of  the  odd 
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**  dangbteiB;  and,  therefore^  that  Sr  James  NorcHffe  Innes,  so  de-        isio. 
^  scribed  in  the  interlocutors  of  the  Court  of  Session^  in  case  he  shall     , 
"  prove  himself  to  be  the  heir-male  of  the  body  of  Lady  Margaret     kbr,  &c. 
**  £[er,  and  that  there  are  no  heirs-male  existing  of  the  bodies  of  the  ^* 

"  Ladies  Jane  and  Anna  Ker,  according  to  the  usual  course  of  pro-  ' 

"  oeeding  in  services^  is  to  be  preferred  in  the  competition  of  brieyes 
'^  respecting  the  said  estates ;  and  that  upon  such  proof  made,  the 
"  brieTes  purchased  by  Brigadier-General  Ker  ought  to  be  dismissed. 
**  Ordered,  by  the  Lords  Spiritual  and  Temporal,  in  Parliament 
*'  assembled.  That  the  said  motion  be  taken  into  consideration  on 
*'  the  first  cause-day  in  the  next  session  of  Parliament. 

(Signed)        <<  Oborob  Rose,  Cler.  Parliamentry 


II. 

«  Die  MartU^  20*^  Junu  1809. 

**  Mored,  That  it  is  premature  for  this  House  to  determine  the  ap-  Reduction. 
**  peals  in  the  action  of  reduction,  complaining  of  the  interlocutors 
^  which  find.  That  the  estates  of  Roxburghe  were  held  by  the  late 
"  William  Duke  of  Roxburghe  under  an  entail,  which  contains  an 
^  effectual  prohibition  against  altering  the  order  of  succession»  before 
<«  the  pursuers'  title  and  propinquity  be  established. 

"  Ordered,  by  the  Lords  Spiritual  and  Temporal  in  Parliament 
'*  assembled,  That  the  said  motion  be  taken  into  consideration  on  the 
"  first  cauae-day  in  the  next  session  of  Parliament. 

(Signed)        *'  OsoRaB  Rosb,  Cler.  Parliamentry 


III. 

**  Die  Mercurih  21®  JunU  1809. 
*^  Ordered  by  the  Lords  Spiritual  and  Temporal,  in  Farh'ament  Order  for  Sir 

"assembled.  That  the  Lords  of  CouncU  and  Session  do,  notwith.i*"f"]°°«? 
^        ,.        ,  ,  *..*,.,.    Trr  .      Ker  8  Service 

**  standing  the  pendency  of  the  Appeals  m  this  House,  respectmgto  proceed. 

"  the  Roxburghe  Estates,  if  they  shall  so  think  fit,  direct  the  Maoers 

'*  to  proceed,  according  to  the  Interlocutor  dated  the  7th,  and  signed 

'*  the  8th  July  1807)  (the  said  Interlocutor  being  understood  by  this 

^  House  to  meaui  that  Sir  James  Norclifie  Xnnes,  so  described  in 

**  the  Interlocutors  of  the  Court  of  Session,  is  to  be  preferred  in  the 

^  competition  of  Brieres,  if  he  prores,  according  to  the  usual  course 

"  of  proceedii^  in  services,  that  he  is  the  heir-male  of  the  body  of 

"  Lady  Margaret  Ker,  and  that  there  are  no  heirs-male  of  the  bodies 

"  of  Ladies  Jean  and  Anna  Ker  respectively)  ;  but  that  such  pro- 

^  eeedings  of  the  Maoers,  and  all  acts,  deeds,  and  proceedings,  of 

"*  whatever  nature,  to  be  made,  done,  or  executed,  by  any  person 

"  or  person^  or  following  thereupon,  shall  be  without  prejudice  to 
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1810.       "  any  person  or  right,  in  case,  upon  determining  the  Appeals,  or  any 

■'    "  of  them,  in  any  manner  relating  to  the  Boxbuighe  estates,  depend- 

KBB,  &0.     u  log  Iq  ^|2£g  House,  this  House  should  hereafter  adjudge,  that  tibe 

iNNBS^  &c.    "  ^^  ^"^  James  Nordiffe  Innes  ought  not  to  hare  been  so  preferred 

'^  as  aforesaid,  or  shall,  upon  determining  as  aforesaid,  or  upon  anj 

**  application  made  to  this  House,  make  any  order,  adjudication,  or 

**  judgment)  contrary  to,  or  inconsistent  with  the  effect  of  such  pro- 

**  ceedings  of  the  Macers,  or  such  other  acts,  deeds,  or  proceedings 

"**  as  aforesaid,  or  any  of  them,  in  any  respect ;  and  that  all  oMts, 

**  charges,  and  expenses  attending,  or  to  be  occasioned  by  the  same, 

«  or  in  relation  thereto,  or  in  consequence  thereof,  or  of  any  of  them, 

«<  shall  be  paid  as  this  House  shall  direct,  and  that  the  considenitioo 

**  thereof  shall  be  resenred. 

(Signed)        **  GEORas  Boss,  Cler.  ParUamenirr 


IV. 

<«  Die  Mercani,  21''  JunU  1809. 
^^  Ordered  by  the  Lords  Spiritual  and  Temporal,  in  Parliameot 
'<  assembled,  That  this  House  proceed  generally  upon  the  serenl 
^'  Roxburghe  causes,  on  the  first  cause-day  in  the  next  Session  of 
'*  Parliament. 

(Signed)        <<  Gbobob  Boss,  Cler.  PttrUam&Urr 


2(M  Jme  1810. 
(On  the  House  resuming  consideration  of  the  Boxbuighe  causes  ia 
the  following  Session,  after  making  a  few  preliminary  obserratioiis), 

Thb  EarIi  of  Lauderdale  said  : — 
*'  I  am  fortunately  released  firom  the  necessity  of  entering  into  any 
argument  on  the  bearings  of  the  deed  1644,  which,  I  must  thbk, 
was  too  much  relied  on  in  the  Court  below.  For,  with  the  Noble  and 
learned  Lord  whom  you  hare  heard,  I  agree  in  thinking  it  impossible 
to  trarel  out  of  the  deed  1648  for  the  purpose  of  learning  the  mesa« 
ing  of  the  deed  1648  ;  and  eren  if  this  could  be  permitted,  the  deed 
1644,  which  was  reroked  and  set  aside  by  Bobert  Earl  of  Box- 
buighe, appears  to  me,  of  all  others,  the  most  extraordinaiy  source 
to  which  any  one  could  resort  for  the  purpose  of  collecting  his  inten- 
tions ;  far  less,  my  Lords,  can  I  regard  this  deed  as  a  source  fimm 
which  I  can  infer  any  thing  that  can  lead  my  mind  to  decide  on  the 
consequences  of  that  deed  of  nomination  he  was  empowered  to  make 
by  the  charter  1646,  the  construction  of  which  is  the  moreimmediBte 
question  brought  by  appeal  before  your  Lordships*  House;  for  to 
me  it  appears  impossible  to  doubt  of  the  accuracy  of  that  statement 
made  by  the  learned  Lord  whose  argument  you  hare  heard,  that  die 


i 
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deed  1644  can  only  be  referred  to  in  this  case,  in  the  same  manner         1810. 

you  would  refer  to  any  other  deed,  to  learn  the  use  made  of  particu-     — 

Jar  expressions  in  the  language  of  conveyancing ;  indeed,  agreeing    *«J*»  ^^' 
as  I  do  with  the  Noble  Lord  on  this  subject,  I  have  only  to  regret,   j^^^  &c. 
that  there  are  some  passages  in  the  speech  he  addressed  to  your 
lordships,  in  which  most  certainly  he  does  not  confine  himself  to 
wluit  he  has  so  accurately  stated  to  be  the  only  legitimate  use  of  the 
deed  1644. 

**  I  hare  the  satis&ction  also  to  think,  that  it  will  be  unnecessary 
for  me  to  intrude  upon  your  Lordships  with  any  argument  to  shew 
that  it  is  the  deed  1648,  which  must  still  exclusively  regulate  the 
raooession  to  the  estates  of  Roxburghe,  as  I  am  ready  to  avow  a 
perfect  coincidence  of  sentiment  with  the  Noble  and  Learned  Lord 
whom  yon  have  heard*  in  thinking,  that  the  deed  1648,  which  is  cited 
and  referred  to  in  all  the  subsequent  investitures  of  the  family,  cannot 
be  superseded  by  any  length  of  possession  on  the  investiture  1747* 

*'  Possesstog  abo  a  similarity  of  opinion  vnth  that  which  has  been 
stated  to  your  Lordships,  on  tiie  impossibility  of  giring  any  weight 
to  the  argument  in  fevour  of  the  construction  of  this  deed,  as  con- 
tended for  by  Mr.  Bellenden  Ker,  it  is  in  my  power  to  save  a  con- 
ndenible  portion  of  your  Lordships'  time,  by  abstaining  from  all  re- 
nttrks  on  this  view  of  the  question.  It  will  also  be  my  endeavour, 
in  the  course  of  what  I  shall  have  the  honour  of  stating  to  your 
Lordships,  to  economise  your  time,  by  cautiously  passing  over  every 
opinion  delivered  or  hinted  at  on  the  question  of  the  reduction, 
on  which  your  Lordships  have  also  heard  counsel  at  your  Bar; 
because  1  shall  shortly  state,  before  I  sit  down,  the  reasons  why  I 
mat  think,  and  why  I  conceive,  on  the  principles  stated  by  the 
Nobh  and  Learned  Lord  who  has  addressed  you,  he  must  think,  that 
the  action  of  reduction  comes  by  appeal  before  this  House  in  a  shape 
that  renders  the  remitting  of  it  to  the  Court  of  Session  unavoidable. 

"  Having  thus,  my  Lords,  enumerated  the  various  branches  of 
this  important  cause,  in  which  my  entertaining  similar  views  with 
those  that  have  been  stated  to  your  Lordships,  will  render  it  unneces- 
aaxy  for  me  to  detain  you  by  entering  into  any  details,  I  have  once 
inore  to  express  my  most  serious  regret,  that,  on  the  main  question, 
viz.  on  the  disputed  clause  in  the  deed  1648,  there  is  hardly  any 
part  of  the  reasoning  your  Lordships  have  heard  to  which  I  can  im- 
plicitly subscribe. 

^  My  Lbrds,  The  clause  which  you  have  so  often  heard  repeated 
in  this  House,  is  to  the  following  effect: — 

*' And  qlkis  all  feilzeing  be  decease,  or  be  not  observing  of  the  provi-> 
*^  lions,  restrictions,  and  conditions  above  written,  the  right  of  the 
"  said  estates  sail  pertain  and  belong  to  the  eldest  dochter  of  the 
"  said  Hary  Lord  Ker,  without  division,  and  yr  heirs-male,  she  al« 
**  ways  mareing  or  being  married  to  ane  gentilman  of  lawll  and  ho- 
'*  oood  descent,  wha  sail  perform  the  conditions  above  and  under- 

vou  V.  2  H 
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1810.       *'  written ;  qlkis  all  &ilEeing,  and  yr  tds  airi»-ma1e,  to  our  neaictf 

■  <*  and  lawfal  airifr»male  qtsomeTer.^ 

KSB,  &0.  <<  Before  proceeding  to  the  consideration  of  the  ferj  important 
^  ^  qnestions  which  arise  in  the  oonstraction  of  this  danse,  allow  me^ 
my  Lords,  to  express,  in  the  strongest  manner,  my  ooneorrenoe  mm 
the  Noble  Lord  who  has  already  addressed  yon,  in  thinkii^^,  dot  if 
any  one  has  stated,  that  this  danse  cannot  be  constmed  bat  with 
reference  to  the  words  which  themselTcs  form  the  danse,  he  hsi 
delirered  a  most  erroneous  opinion.  With  him,  my  Lords,  I  sgne 
in  the  accnracy  of  the  statement,  that  the  danse  mnst  be  oonslrorf 
with  reference  to  erery  thing  that  is  to  be  fonnd  within  the  fbir 
comers  of  the  ieed  in  which  it  is  placed ;  with  this  limitadon,  hs^ 
erer,  that  it  shall  be  constmed  in  a  manner  eonsistent  with  ikm 
known  rales  of  oonstraction  recognised  by  the  law  of  Soodand,  into 
the  details  of  which  I  shall  hare  an  opportunity  of  entering  in  a  is* 
tnre  part  of  what  I  am  about  to  submit  to  your  Lordships.  Naj« 
my  Lords,  subject  to  this  limitation,  I  go  still  farther ;  for  I  not 
only  oonoeiye  it  to  be  competent  to  look  to  CTery  thing  within  the 
four  comers  of  the  deed,  but  I  think  justice  requires  your  Lcxdibipi 
should  do  so,  in  erery  step  of  the  reasoning  employed  to  asoertsiB 
what  is  the  legal  import  of  the  dause,  so  &r  at  least  as  to  prevcst 
those  who  aigue  upon  it,  from  assuming  any  thing  as  prored  iriueh 
proceeds  on  a  partial  view  of  the  deed.  And  this  obeenratioa,  mf 
Lords,  leads  me  to  remark,  that  though  I  shall  follow  the  order  whiii 
the  learned  Lord  has  pursued,  I  must  tlhus  eariy  express  my  dodblir 
(on  which  I  shall  hereafter  enlarge),  how  flu  the  frame  of  the  aignmest 
he  has  submitted  to  your  Lordships,  has  not  precluded  the  NoUp 
Lord  himself  after  haying  so  property  suggested  this  role,  firea  Al- 
lowing it,  in  what  he  has  submitted  to  you  in  faTour  of  that  cob* 
straction  of  this  dause  for  which  he  has  contended. 

'*  For  I  certainly  must  fed,  that  the  Noble  Lord,  by  oomidaim 
in  the  first  instance  what  is  the  import  of  the  words  *  ddest  doi^ttt*' 
exdusire  of  the  effect  the  term  *  heirs-male'  may  have  on  tiiat  ezpre*- 
don,  has  riolated  the  rale  he  has  with  such  justice  laid  down.  Ai< 
I  must  also  express  to  your  Lordships  my  doubts,  whether  the  NsUb 
Lord  did  not  again  materially  riolate  this  rale^  when  lie  afleiw** 
proceeded  to  use  the  words  <  eldest  daughter,'  in  tiie  meaniiig  t» 
imposed  upon  them,  for  the  purpose  of  indudng  your  Lorddupstt 
think  it  necessary  to  add  to  the  generic  term  'heirs-male^'  the  tens 
of  spedfioation  *  of  the  body.'  For  I  do  flatter  mysdf,  I  shall  eoa- 
Tince  your  Lordships,  that,  by  conddering  the  dause  dins  difljoinft' 
edly,  and  by  excluding  firom  his  view  circumstances  of  importsaee 
(which  are  to  be  found,  not  only  within  the  four  oomeis  of  the  ded, 
but  within  the  four  comers  of  the  dause),  in  feiming^  diese  sepsnl^ 
condudons,  the  Noble  Lord  has  contrived  to  acquire  the  uw  of 
an  argument  on  whidi  he  has  mainly  rdied,  to  proye  to  your  IaA' 
ships  that  heirs^male  ought  to  be  constmed  to  mean  hdia-msieaf 
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the  body ;  which,  if  the  whole  clause  had  been  considered  together,        1810. 
could  only  operate  to  induce  your  Lordships  to  presume,  that  eldest 


daogbter  was  used  for  the  express  purpose  of  denoting  Lady  Jane     ker,  &c» 

V. 
INNES,  &C. 


Ker. 


*'  My  Lords,  Having  protested  thus  formally  against  this  line  of 
aigoment,  on  the  effect  of  which  I  shall  subsequently  enter  more  at 
iaige,  it  is  my  intention,  as  I  have  stated  to  your  Lordships,  to  pur- 
ne  the  order  adopted  in  the  argument  you  have  heard.  It  shall, 
boweyer,  be  my  study  cautiously  to  avoid,  in  what  I  hare  to  submit 
to  your  Lordsh^s,  forming  any  conclusion,  by  excluding  from  my 
view  either  any  one  part  of  this  clause,  or  any  one  part  of  this  deed* 
Whilst  I  shall  be  equally  cautious  never  to  found  any  part  of  my 
Mgament  upon  what  I  feel  myself  obliged  to  adc  you,  to  have  iht 
ttmdaeeiuum  to  admit  as  prot^edy  merely  because  it  is  consistent  with 
the  opinion  formed  in  consequence  of  such  reasoning. 

'*  Adopting  this  order,  I  have,  in  the  first  place,  to  solicit  your  Ist  Point.— 
Ixffdships"  attention  to  the  reasoning  on  which  I  am  induced  to\^^^^?^  . 
diftr  with  die  Noble  Lord  who  has  addressed  you,  on  the  mode  of  ^^ 
ooDstniing  the  words  ^  eldest  daughter'  in  this  clause^  and  to  think, 
ttat '  eldest  daughter'  cannot  with  justice  be  construed  as  mean- 
isg^  daughters  seriatim  et  successive,*  My  Lords,  On  considering 
the  import  of  the  words  '  eldest  daughter,'  standing  unconnected 
with  any  part  of  the  context,  though  you  have  heard  it  stated  that 
tiiey  may  admit  of  many  more  expositions,  it  does  not  occur  to  me, 
(harring  the  technical  sense,  which  in  the  Committee  of  Privileges 
has  been  imputed  to  them,  of  meaning  in  the  eye  of  the  law  heir- 
fcnale),  that  they  can  be  used  as  descriptive  of  daughters  in  more 
<hui  ihtd  four  following  situations.  First ^  Hie  eldest  bom  daughter. 
-^Secoifdfy,  The  ddest  at  the  time  of  making  the  deed.^-TAtr<tfy, 
The  eldest  at  the  time  the  suoeession  opens.-— Four/AZ^,  A  daughter 
who  aoquites  that  appellation  at  a  subsequent  period,  by  the  death 
of  her  eldest  sisters  during  her  lifetime. 

'^  In  the  first  case  here  stated,  it  cannot  escape  your  Lordships 
^haervatioti,  that  a  female  obtains  the  title  of  eldest  daughter  by 
iirth^  wbilst  in  the  three  last  cases,  she  becomes  entitled  to  it  by 
AepiedeceasiDg  of  one  or  more  of  her  sisters :  And  to  roe,  it  eer- 
ily appears  tiiat  these  are  the  only  two  modes  by  which  this  ap- 
pellation can  be  acquired.  For  I  must  submit  to  your  Lordships,  that 
the  idea  of  a  lady's  being  entitled  to  the  appellation  of  eldest  daughter 
tem  the  death  of  a  nephew,  a  grandnephew,  or  a  great-grand- 
^qJiew,  must  arise  out  of  a  meaning  imposed  upon  the  words  by 
constmcrion  with  other  wmrds  vrith  which  they  are  conjoined,  and 
Asv«r  can  suggest  itself  to  die  mind  from  the  simple  use  of  the 
iwids  themselves. 

*'  My  Lords,  If  I  have  the  good  fortune  to  cany  your  Lordships 
^g  with  me  in  this  reasoning,  I  know  you  cannot  refuse  to  assent 
^  the  inferences  I  am  disposed  to  draw  from  it,  viz.  That  in  which- 
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1810..      OY^  of  these  four  modes  a  person  becomes  entitled  to  the  appdhtioi 
».......—.    of  eldest  daughter,  it  is  a  definite  designation,  and  applies  to  the 

KEB,  &c.  situation  of  the  lady  in  relation  to  her  other  sisters^  she  acqatring 
^'  „  the  title  at  a  period  of  time  which  is  fixed,  either  by  their  reladTe 
'  '  births  or  their  relative  deaths.  It  cannot,  howerer,  escape  josr 
Lordships,  that,  according  to  the  sense  of  this  term,  as  contended 
for  bj  the  respondent  Sir  James  Innes  Ker,  a  younger  sister^s  (for 
example  Lady  Mai^garet  Ker's)  becoming  ddest  daughter,  depeads 
neither  upon  the  relative  births  or  deaths  of  any  of  her  sbtevB.  For, 
supposing  the  reasoning  used  by  the  respondent  to  be  aocoratei  t 
the  woi^s  of  the  destination  had  been  to  the  *  eldest  daij^hter,  sad 

*  the  heirs-male  of  her  body,'  Lady  Margaret  Ker,  without  anj  re- 
ference to  the  births  or  deaths  of  her  sist^s,  would  hanre  become 
eldest  daughter  at  a  difierent  period  from  that  in  which  she  woaU 
have  attained  that  appellation,  if  the  destination  had  been  to  tlic 
^  eldest  daughter,  and  her  heirs-roale.'  And  she  would  bate 
become  eldest  daughter  at  a  third  period  of  time,  if  the  destina- 
tion had  been  to  the  *  eldest  daughter,  and  the  heirs- male  or  fenudt 

*  of  her  body/ 

'^  To  those  of  your  Lordships  who  reflect  upon  this  subject,  I  can- 
not help  suspecting  it  will  appear,  that  our  habitual  fimuliarity  with 
the  laws  of  primogeniture  and  succession,  give  to  the  word  ddtd  die 
faculty  of  producing  an  impression  on  the  mind  which  in  realitj  it 
ought  not  to  effect.  Eldest  daughter,  properly  speaking,  is  an  ex- 
pression denoting  an  individual,  just  as  much  as  tiie  phrase  yoiingat 
daughter  ;  and  if  a  destination  to  the  youngest  daughter  *  of  Haij 

*  Lord  Ker,  without  division,  and  their  heirs-male,  she  always  nap 

*  rying  a  gentleman  of  lawful  descent,'  would  not  have  canied  the 
estate  successively  to  the  elder  sisters,  as  the  younger  sisters,  or  the 
heirs-male  of  the  younger  sisters  failed  ;  neither  can  the  destioatiMi 
to  the  eldest  daughter  call  to  the  succession  any  other  person  dun 
the  individual  it  denotes. 

"  To  illustrate  the  absurdity  of  supposing  that  the  words  '  eldeit 

*  daughter'  in  themselves  can  describe  a  series  of  persons,  and  to  ei- 
plain  the  consequences  to  which  this  hypothesis  would  lead,  let  witk 
my  Lords,  suppose,  that  the  destination  by  Earl  Robert  had  been 
'  to  the  eldest  daughter  of  Uaiy  Lord  Ker,  and  the  heirs  o(  ber 
'  body,  whom  fiuling,  to  the  youngest  daughter,  and  the  heirs  of  her 

*  body.' 

^^  It  is  obvious,  that  such  a  destination  would  have  called,  in  ^ 
first  place,  Lady  Jane  Ker,  the  eldest  daughter  of  Hary  Lord  Ker, 
and  her  heirs  :  Secondly,  Lady  Sophia  Ker,  the  youngest  dai^t^ 
of  Hary  Lord  Ker,  and  her  heirs :  Thirdly,  That  Lady  Anna  Ker, 
the  second  daughter,  and  Lady  Mai^ret  Ker,  the  third  daugfateCf 
and  their  heirs,  would  have  been  disinherited.  But  if  the  exprei- 
sion  *  eldest  daughter*  could  be  deemed  to  convey  the  meaning  an* 
nexed  to  it  by  the  respondents,  Lady  Sophia,  the  youngest  daughter, 
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would  not  find  herself  called  to  the  succesBion  sooner  than  if  she  had       1810. 
DeTer  been  named  ;  and  Lady  Anna  and  Lady  Margaret^  the  second    — -«— — 
and  third  daughters,  and  the  heirs  of  their  bodies^  would  fall  to  be     ^"^*  ^^* 
preferred  to  their  younger  sister  Lady  Sophia,  though  she  was  ex-     nj^Es,  &c. 
pressly  called  in  preference. 

**  For  though  it  is  obTious,  that  Lady  Sophia  might  urge  her  claim 
on  the  fiulnre  of  the  heirs  of  Lady  Jane,  the  eldest  sister,  stating 
that  the  *  youngest  *  was  called  upon  such  failure,  she  would  be  at 
once  defeated  by  Lady  Anna's  statement,  that  she,  upon  the  death 
of  Lady  Jane  and  her  heirs,  had  become  *'  eldest,'  and  that  as  such 
she  had  a  right  to  be  preferred. 

"  The  same  plea,  my  Lords,  would  secure  the  preference  to  Lady 
Maigaret,  the  third  daughter,  and  her  heiis,  on  the  failure  of  Lady 
Anna,  the  second,  and  her  heirs,  and  this  absurd  and  monstrous 
consequence  would  result  from  the  proposition  that  Lady  Sophia, 
the  youngest  daughter,  though  expressly  called  to  the  succession, 
could  only  take,  on  the  failure  of  all  her  three  sisters  and  their  heirs, 
when  she  would  become  entitled  to  the  succession  as  eldest  daugh- 
ter, without  deriving  any  preference  from  the  special  terms  in 
which  she  was  called.  Indeed,  it  seems  apparent,  that  the  term 
*  eldest  daughter'  cannot,  in  construction,  receire  the  meaning  con- 
tended for  by  the  respondent,  when  unaided  by  any  expression  with 
which  it  may  stand  connected.  Suppose,  for  example,  that  a  person 
baring  three  sons,  John,  James,  and  Thomas,  should  destine  his 
eitate  to  his  eldest  son,  and  the  heirs-male  of  his  body ;  whom 
failings  to  the  heirs-female  of  his  body :  if  John,  the  eldest  son, 
bad  a  daughter,  and  James  and  Thomas  each  uf  them  sons  ;  ao- 
eoxding  to  the  mode  of  reasoning  which  imputes  to  the  term  eldest 
daughter,  the  meaning  of  daughters  seriatim  ei  succeisive^  the  heirs- 
male  of  all  the  brothers  would  come  in  before  the  daughter  of  the 
eldest  son,  because,  construing  the  term  *  eldest  son,'  as  it  is  attempt- 
ed to  construe  the  term  *  eldest  daughter,'  it  would  hare  the  effect 
of  meaning  sons  seriatim  et  successivi  ;  and  this  destination  to  the 
ddest  son  and  the  heirs-male  of  his  body,  whom  failing,  to  the  heirs- 
female  of  his  body,  would,  according  to  this  reasoning,  be  under- 
ttood  to  be  synonymous  to  a  destination  to  my  eldest  son,  and  the 
heirs-male  of  his  body  ;  whom  foiling,  to  my  second  son,  and  the 
hein-male  of  his  body ;  whom  failing,  to  my  third  son,  and  the 
heifB-male  of  his  body  i  whom  failing,  to  the  heirs  female  of  my 
eldest  son  ;  whom  failing,  to  the  heirs-female  of  my  second  son ; 
whom  failing,  to  the  heirs-female  of  my  third  and  youngest  son. 

'^  That  this,  my  Lords,  is  an  undeniable  consequence  of  imputing 
neh  a  meaning  to  the  word  eldest,  when  prefixed  to  the  word  son 
or  daughter,  is  not  to  be  doubted ;  yet  I  hardly  belieye  there  is  any 
lawyer  who  will  hare  the  smallest  hesitation  in  pronouncmg,  that  a 
destination  to  my  eldest  son,  and  the  heirs-male  of  his  body,  whom 
^Biliog,  to  the  heirs^female  of  his  body,  would  inevitably  carry  the 
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1810.        estates  so  destined  to  the  heirs-female  of  that  eldest  scnii  oa  the 
■    fiuluie  of  the  heirs-male  of  his  body,  in  preference  to  the  hein-niale 
KBR,  &e.     of  the  second  son. 
E^  &  ^'  From  all  this,  my  Lords,  I  mast  submit  to  yonr  Lordshipi,  tbt 

it  seems  indisputably  to  foUowi  that,  without  some  qualifying  ex- 
pression, the  words  *  eldest  daughter'  cannot  be  deemed  to  dendbe 
a  series  of  persons  ;  they  can  in  truth  only  denote  a  person  ia  ose 
of  the  four  situations  above  stated ;  and  as  Lady  Margaret,  the  s»> 
cestor  of  Sir  James  Innes  Ker,  neyer  stood  in  any  of  these  sttnadoa^ 
it  is  impossible  to  argue  that  the  words  *  ddest  dau^^ter,'  unexpltts* 
ed  by  the  context,  could  make  out  the  plea  of  Sir  James  Luim.  It 
must,  howeyer,  my  Lords,  be  admitted,  that  eldest  daughter  b  a 
phrase,  the  meaning  of  which  must  be  gathered  from  the  coatext; 
it  becomes  therefore  important,  minutely  to  examine  all  the  exp» 
sions  with  which  it  is  connected,  as  these  may  undoubtedly  giTe  iti 
meaning,  which  it  does  not  naturally  possess. 

^'  In  the  first  place.  The  clause  ^Is  the  eldest  daughter  of  Haiy 
Lord  Ker  *  without  diyision  ;*  and  the  respondent  have  conteiMM 
that  these  words  tvitkotU  division^  denote  the  four  sisters  haying  bees 
called  in  succession.        ^  '. 

"  The  appellants,  on  the  other  hand,  have  contended,  thst  tk 
words  without  division  point  out  exclusiye  possession,  in  oppontus 
to  divided  possession,  and  that  they  would  not  hare  been  esaeDlial 
either  in  the  event  of  one  daughter  being  called,  or  in  the  event  of 
four  daughters  being  called,  though  in  both  cases  tliey  would  bsw 
had  accurately  the  same  meaning,  and  served  the  same  pnrpoR^ 
Indeed,  my  Lords,  the  impossibility  of  giving  any  influence  wlat* 
ever  to  the  words  ^  without  division,'  has  been,  in  my  opinioOi  Colly 
established  by  the  argument  your  Lordships  have  already  heard fien 
the  Noble  Lord,  in  which  it  was  illustrated  by  a  quotation  firam  the 
bond  of  tailzie  1640,  where  there  is  a  destination  to  Lady  Jane  Ker* 
and  her  heirs*male  ^  without  division,'  being  one  of  thousands  of 
instances  that  might  be  brought  from  the  records,  of  these  veriB 
being  used  merely  ior  the  purpose  of  expressing  an  exclusive  ^^ 
to  possess,  without  any  reference  to  a  series  of  persona  being  cdled  (o 
the  succession. 

*<  In  the  speech  your  Lordships  have  abready  heard^  it  has  aba 
been  submitted  to  you,  that  the  omission  of  the  word  said  before  die 
words  eldest  daughter,  is  a  circumstance  to  which  some  weigbt  ii 
due,  diough  I  think  the  learned  Lord,  who  has  addressed  you,  in* 
not  seriously  stated  it  as  a  ground  that  can  be  rested  upon  with  tk 
smallest  d^p:ee  of  effect.  But  in  the  course  of  what  I  shaD  bsTe 
the  honour  of  stating  to  your  Lordships,  it  will  be  my  duty  to  es* 
plain  very  fiilly  the  meaning  and  effect  of  the  words,  saids— afoie* 
saids-— and  other  words  of  reference,  when  they  occur  in  deeds  rf 
this  nature  ;  and  I  think  it  will  follow,  from  what  I  shall  then  suW 
mit  to  you,  without  the  possibility  of  dispute,  that  no  weight  wiist- 
ever  is  due  to  the  omission  of  the  word  said» 
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"  Mj  Lordfl^  The  next  expresaoDy  or  laiker  worcL  to  be  consideiw       1810. 
ed  in  forming  a  judicial  opinion  on  the  meaning  of  the  words  eldest    — — — 
danghter,  as  they  are  used  in  this  deed,  is  the  plural  pronoun  their,     ^^^  ^* 
—in  the  phrase  <  their  heirs-male.'     This,  in  the  outset  of  the    „^f^  ^^^ 
speed  which  your  Lordships  hare  heard,  was  pointed  oat  to  you  by 
the  learned  Lord  as  a  Tery  material  circumstance,  though  it  was 
slated  in  one  part  of  the  same  argument  to  make  no  great  difference ; 
whilst  in  another  it  was  submitted  to  you,  that  the  word  her  might 
be  inserted  instead  of  the  word  their^  without  great  prejudice  to  the 
eonstraetion  fo€  which  he  contended.   The  same  opinion,  I  recolTect, 
was  also  hinted  at  by  the  Lord  President  of  the  CJourt  of  Session,  in 
the  rery  extracnrdinary  speech  he  addressed  to  the  Court  on  advising 
the  redaiming  petition.      I  confess,  howerer,  that  though  I  have 
minutely  attended  to  erery  thing  that  has  been  said  or  written,  either 
hj  Counsel  or  Judge  in  this  cause,  I  hare  not  yet  heard  any  one 
attempt  at  an  aigument,  to  shew  that  the  respondent's  case  would 
be  tenable,  if  the  singular  pronoun  her  had  been  inserted  instead  of 
the  plural  pronoun  iheir. 

**  By  the  respondent's  counsel,  it  has  been  argued  at  the  Bar,  cer- 
tamly  with  great  ability,  and  I  think  with  rery  considerable  effect, 
that  when  the  plural  pronoun  their  is  considered  as  connected  with 
the  phrase  *  eldest  daughter/  it  creates  the  necessity  of  supposing, 
that  more  than  one  daughter  was  designated  by  that  expression,  and 
that  in  truth  Robert  Earl  of  Roxbuighe  must  hare  meant  to  call 
his  four  daughters  successive  et  seriatim* 

In  the  first  place,  my  Lords,  it  has  been  remarked  to  you,  and 
truly  remarked^  that  in  various  parts  of  this  deed,  *  plural  words  are 
'  used,  describing  individuals ;'  and  the  inaccuracy  here  alluded  to 
undoubtedly  occurs,  not  only  in  many  passages  of  this  deed,  but  in 
puBages  of  many  Scotch  deeds  that  might  be  referred  to.  For  ex- 
ample, in  the  clause  with  regard  to  the  obligation  to  take  the  name 
and  aims,  it  is  said,  '  That  in  case  of  fiulure,  or  that  they  refuse  or 
'  forbear  to  take  upon  them  the  said  surname,  &c.  in  tlmt  case  the 

*  pfriDfi  fiEdling,  and  the  heirs  of  their  body.* 

'^  Again,  the  obligation  for  provision  to  the  renmnent  daughters  » 
thus  expressed:  ^  In  case  it  shall  happen  the  said  Sir  William 
'  Drommond,  or  any  other  heirs  of  tailzie,  to  succeed  to  the  estate, 
'  then  and  in  that  case  the  samen  persone  sua  succeeding,  and  their 

*  spouses  to  be  joined  in  marriage  vnth  them^  sail  pay,'  &c. 

'*  The  follovfing  passage  is  also  to  be  found  in  anodier  part  of  this 
^eed :  <  In  case  it  shall  happen  any  of  the  said  daughters  to  depart 
<  this  life  before  they  be  of  the  age  foresaid,  or  yet  before  they  be 
'  manied,  in  that  case  the  portion  of  the  daughter  sae  deceisand  be- 

*  fore  their  marriage,  as  said  is,  sal!  return  to  our  sud  heirs,'  &c. 

*'  It  does  so  happen,  however,  with  regard  to  all  these  three  instan- 
ces, as  vrell  as  all  other  instances  cited  or  referred  to  in  the  various 
deeds,  which  hare  on  this  occasion  been  submitted  to  the  consideration 
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1810.  of  this  House,  that  the  plural  word  is  used  in  a  manner  such  as  to 
■  create  no  effect  on  the  sense  of  the  words  with  which  it  is  coDJoined, 

KKB,  &c.  as  the  substitution  of  the  singular  instead  of  the  plural  pronomi, 
would  make  no  material  difference. 

''  For  instance,  mj  Lords,  in  the  clause  in  relation  to  the  oUifpi- 
tion  to  take  the  name  and  arms,  it  is  obvious,  that  if  the  words  had 
been  *  the  person  failing,  and  the  heirs  of  hU  hody^  instead  of  the 
^  person  failbg,  and  the  heirs  of  their  hody^^  it  could  hare  made  no 
difference  in  the  meaning  which  it  conreyed. 

^'  Now,  mj  Lords,  let  me  ask  how  it  can  with  any  degree  of  ac- 
curacy be  inferred,  from  the  circumstance  of  finding  the  plural  pro- 
noun conjoined  with  a  singular  coUectire  noun,  where  it  can  make 
no  difference  in  the  sense,  whether  it  is  the  singular  or  the  plmal 
pronoun ;  that  where  it  is  conjoined  with  words  in  such  a  maimer 
as  to  make  an  alteration  in  the  sense,  it  is  to  hare  the  power  of 
changing  the  meaning  which  the  antecedent  would  otherwise  posseai. 
For  my  own  part,  I  hare  not  the  least  hesitation  to  state  to  your 
Lordships,  that  when  in  a  deed  there  is  a  discrepancy  between  the 
pronoun  and  the  antecedent,  it  is  the  antecedent  which  must  direct 
the  alteration  to  be  made  in  the  pronoun,  instead  of  the  pronoun 
authorizing  an  alteration  of  the  antecedent*" 

**  It  is,  however,  asserted,  which  is  a  proposition  I  am  in  nowiie 
disposed  to  deny,  that  you  are  not  authorised^  in  construing  a  deed, 
to  make  any  alteration,  (I  quote  the  words,)  *  unless  you  are  driTen 
•  to  it  by  a  case  of  necessity,* 

'^  Agreeing,  then,  in  opinion,  that  it  is  a  case  of  necessity  that  cm 
alone  justify  this  operation,  I  must  most  earnestly  request  your 
Lordships'  attention  to  the  consideration  of  what  must  be  deemed  to 
constitute  a  case  of  necessity.  To  me,  my  Lords,  it  appears,  that 
when  the  sentence,  without  an  alteration,  is  nonsense ;  and  vdien  a 
variety  of  circumstances,  connected  with  the  sentence,  combine  to 
point  out  the  particular  alteration  that  ought  to  take  place,  this  is 
the  case  of  all  others  which  would  justify  such  a  proceeding.  Now, 
in  ihe  first  place,  It  is  without  fear  or  dread  I  assert  to  your  Lord- 
ships, that  this  clause  as  it  stands  is  nonsense ;  because  I  have  the 
auUiority  of  the  learned  Lord,  who  preceded  me,  for  saying  so.  I 
repeat  the  words  he  used  in  describing  it.  *  Taking  the  mwrds  as 
'  they  stand,  if  I  may  be  permitted  to  use  such  an  expression  in  this 
'  case,  they  are  nonsense!  In  the  second  place,  I  think  I  hsTO 
shewn  you,  that  all  the  circumstances  connected  with  the  sentence, 
combine  to  demand  the  same  alteration  of  the  pronoun  their  into  the 
pronoun  her. 

^  It  is,  however,  stated  to  your  liordships,  that  if  the  constmctioB 
I  contend  for  should  be  given  to  this  sentence,  it  would  involve  the 
necessity  of  an  alteration  ;  and  the  argument,  to  my  astonishment, 
is  seriously  conducted,  as  if  it  could  be  maintained,  that  Uie  con- 
struction which  the  learned  Lord,  who  preceded  me  contends  for, 
does  not  equally  involve  the  necessity  of  alteration. 
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"  With  all  due  sabmiadon  to  him,  howeyer,  I  think  I  night,  with       {qiq^ 

the  greatest  safety,  put  the  aocuracy  of  my  opinion  at  issae,  upon  the  ............ 

singie  point,  of  desiring  the  learned  Lord  to  express  the  sense  he  kbb,  &c. 
attributes  to  the  antecedent  of  the  plural  pronoun  their,  without  al-  ^'  . 

^    .        .  '^  INNS8,  &c. 

tenng  the  expression.  ' 

"  I  know,  in  the  argument  the  Noble  Lord  has  offered  to  you,  he 
has  distinctly  said,  that  <  eldest  daughter  means  daughters  successive 
dterialimJ'  Is  there,  then,  any  difference  betwixt  this  proposition, 
and  saying,  that  the  term  '  eldest  daughter'  must  be  altered  into 
*  daughters  successive  el  seriatim  V  Would  it  give,  in  the  opinion 
of  that  learned  Lord,  or  in  the  opinion  of  any  of  your  Lordships 
who  hear  me,  the  least  additional  force  or  effect  to  my  aigument,  if, 
instead  of  contending,  that  in  construing  the  sentence,  you  must 
oUer  the  plural  pronoun  their^  into  the  singular  pronoun  Aer,  I  was 
to  contend  that  the  word  their  must  be  taken,  in  construing  the  sen- 
tenoe^  as  meaning  her  ?  I  am  sure,  if  this,  which  I  must  consider  as 
a  ridiculous  subterfuge,  can  haye  the  least  effect,  I  am  ready  to 
adopt  the  phraseology  in  addressing  your  Lordships. 

^  If  the  learned  Lord's  argument,  therefore,  is  to  be  stated  as  an 
aigument  to  construe  the  sentence,  by  giving  the  words  ^  eldest 
•daughter,'  the  meaning  of  *  daughter  seriatim  et  successive^' 
(as  he  expresses  it),  let  mine  be  stated  as  an  argument,  for  giring  to 
the  word  their  the  meaning  of  the  word  Aer,  and  then  let  us  go  to 
issue  upon  that  state  of  the  case.  On  the  other  hand,  if  I  am  to 
be  stated  as  arguing  to  your  Lordships,  that  the  sentence  should  be 
oonstrued,  by  altering  the  word  their  into  the  word  Aer,  let  that 
leamed  Lord  be  also  stated  as  contending,  that  the  sentence  should 
be  construed,  by  altering  the  words  *•  eldest  daughter'  into  *•  daught- 
'  en  seriatim  et  successive  y'  and  I  express  myself  equally  ready  to 
go  to  issue  upon  that  state  of  the  question. 

^  For,  so  far  from  disputing  the  proposition  as  stated  by  the  leam- 
ed Lord,  *  that  if  you  can  give  a  consistent  meaning  to  the  words 
'  forming  the  phraseology  of  a  deed,  you  are  not  at  liberty  to  alter 
'  one  syllable  of  it ;'  I  admit  it  in  its  fullest  extent.  Nay,  I  go  a 
little  farther,  and  I  say,  that  if  a  case  of  necessity  exists,  where  a 
MDtence  has  no  consistent  meaning  without  alteration,  you  are 
bound  judicially  to  construe  it,  lo  a  j  to  make  the  least  possible  alter" 
aiion.'' 

"  Whatever  may  be  your  Lordships*  decision,  however,  in  regard 
to  the  meaning  of  the  words  <  eldest  daughter,'  I  have  the  satisfac- 
tion to  reflect,  that  the  effects  of  it  must  exclusively  operate  on  the 
case  now  under  your  consideration. — It  can  neither  undermine  any 
principle  of  law  established  by  decisions,  nor  give  rise  to  confusion 
in  the  tenure  of  landed  property,  by  the  effect  it  may  have  on  deeds 
of  a  similar  nature.  Far  different  is  the  case  with  the  point  to 
which  I  must  next  solicit  your  Lordships'  attention ;  for  you  cannot 
decide,  that  the  words  *  heirs-male'  can  be  taken  to  mean  ^  heirs- 
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male  of  the  bodj»'  on  the  ground  of  the  presDmed  mtcntkn  of  the 
author  of  the  deed  1648,  without  pronouncing  a  decision  more  ge- 
nerallj  interesting  to  all  who  have  an j  connection,  however  remote^ 
with  landed  property  in  Scotland,  than  any  that  ever  resulted  dm 
a  judgment  of  your  Lordships*  House. 
2d  Point.^  ^  Here,  then,  I  must  solicit  your  Lordships^  attentbn  to  an  exa- 
*  Heirs.male.*  mination  of  this  question  so  extended^  and  so  minute,  that  my  mm 
of  the  serious  importance  of  the  subject  can  akme  plead  my  vm£- 
cation. — ^The  Noble  and  learned  Lord,  in  proceeding  to  disans  dm 
branch  of  the  aigument,  has  stated,  that  the  question  presentiiig  it- 
self for  your  Lordships^  oonsideration  may  be  shortly  put  tfao%— 

*  Whether  the  words  ^  heirs*male'  in  the  dause  to  which  we  hm 
^  so  often  had  reference,  mean,  m  the  inteHtion  of  the  author  if  dut 
*'  deed  as  that  intention  is  to  be  collected  from  the  context,  aad  A* 
^  other  parts  of  the  same  instrument,  for  so  I  would  put  the  cam  to 

*  your  Lordships ;  whether  these  words  *  heirs-male,'  raeaa  hdn- 
^  male  general  ? — or  whether  they  mean  *  heirs-male  of  the  bodj'  of 
^  the  person  or  persons  to  whom  they  refer  ?' 

^<  Now^  my  Lords,  before  I  enter  on  the  discussion  of  diis  soVjed, 
I  must  say,  that,  consistently  with  the  reasoning  I  am  aboet  to 
submit,  I  cannot  agree  with  the  statement  that  is  here  made  to  jknl 
— For  it  will  be  my  object  to  show  you  that,  by  the  lawof  Sootbnd, 
your  Lordships  are  precluded  from  considerbg  what  was  or  wlnt 
was  not  the  intention  of  the  author  of  the  deed,  and  your  newcf 
thle  question  must  be  confined  to  the  oonsideration  of  what  mtentien 
is  expressed  by  the  words  used  in  the  dispositiTe  dause  of  the  deel 
^  I  do,  however,  perfectly  agree  with  the  Noble  Lord  in  what  k 
has  stated  concerning  the  importance  of  the  cases  that  have  ben 
relied  on.  I  do  in  particular  completdy  concur  in  the  opinion  he 
Linplum  has  deiiyered,  that  if  the  case  of  Hay  of  Linplum  has  dedded,  tiiat  thi 

^^*^'  words  heirs'fnale  occurring  in  that  destination,  had  a  precise  fixed 

technical  meaning,  which  the  intention  of  the  entailer,  howerer 
clearly  expressed,  was  not  suffident  to  separate  from  the  wofdii 
such  a  decision  must  imperiously  regulate  the  judgment  now  to  be 
IMx>nounced. 

^'  I  am  aware,  my  Lords,  that  in  the  speech  you  have  bflarif 
there  is  a  variation  in  the  terms  in  which  this  propositioa  is  tt- 
nounced,  from  those  in  which  I  have  now  expressed  it. 

*<  It  was  on  that  occasion  admitted,  that  the  Linplum  esse  m«t 
be  conclusive  on  the  subject  of  the  question  coaoeming  the  taeuiag 
of  the  term  *  heirs-male ;  if  it  dedded,  that  the  word»  *  heirs-msle/ 
occurring  in  such  a  desiinaium  as  ihisj  (meaning  such  a  desttsslioB 
as  that  of  Robert  Earl  of  Roxburghe's  in  the  year  1648),  caaast 
bend  to  the  intention  of  the  author. 

"  These  two  propositions,  however,  I  hold  to  be  the  same,  aiMi 
that  position  is  broadly  admitted  in  the  speech  of  the  Noble  Lofd,  i* 
(he  following  terms : 


IVHXSj  &C. 
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"  '  The  Liliplam  case  arose  upon  a  settlement,  vdth  refeieiioe  to       isio. 

*  which,  I  should  not  do  justice  to  the  present  case,  if  I  did  not    ......i.i_ 

*  state,  that,  like  this  Boxbnighe  case,  it  was  a  regular  entail  $ — ^iike      kxb,  &c. 
'  this  Rozbmghe  case,  it  was  not  to  take  effect  till  afiter  the  entailer's  ,^,*' 
'  death ; — like  this  Boxbuvghe  case,  the  question  discussed  and  de- 

*  dded  in  it  was  a  question  of  competition  between  heirs, — it  in- 

*  ▼olred  nothing  with  respect  to  creditors  or  onerous  purchasers ; 
'  there  was  not  there&re  that  distinction  in  it  which,  your  Lordships 
'  RooUect,  we  hare  heard  much  of  at  the  Bar ; — it  was  upon  the 

*  construction  of  a  danse  relating  to  destination  ;-^t  was  upon  the 

*  cfmstmction  of  a  clause,  upon  which  the  question  depended,  on 

*  whom,  and  in  favours  of  whom,  the  fetters  were  imposed.' 

*'  Under  these  circumstances  of  similarity,  I  think  there  b  no 
danger  of  its  being  disputed,  what  must  be  the  decision  in  this  case  , 
if  the  judgment  of  the  Courts  below,  and  that  of  this  House  in  the 
ease  of  Dnplum,  proceeded  on  the  ground,  that  the  term  *  heirs- 

*  male*  occurring  in  the  clause  of  destination,  could  not  be  control- 
led by  the  presumed  intention  of  the  author,  howerer  dear,  so  aa  to 
gi?e  it  the  legal  meaning  of  the  words  *  heirs-male  of  the  body.' 

^  It  is,  my  Lords,  this  impression  of  the  importance  of  the  cases, 
and  particularly  of  that  of  Linplum,  which  dictates  to  me,  as  it  did  to 
the  Noble  Lord,  the  propriety  of  adopting  an  arrangement  that  leads 
to  canvass  the  bearings  of  those  cases  that  haye  been  relied  upon, 
before  discussing  the  general  grounds  on  which  I  am  disposed  to  rest 
die  propriety  of  the  opinion  I  am  about  to  deliyer  to  your  Lordships 
OQDceming  the  legal  effect  of  the  term  <  heirs-male'  in  the  clause  of 
Bobert  Earl  of  Itoxbuighe*s  settlement  in  the  year  1648. 

^  I  shall  also  follow  the  arrangement  of  the  speech  your  Lordships 
have  already  heard,  by  solidting  your  attention  in  the  first  place  to 
tile  case  of  Hay  verws  Hay,  usually  dted  under  the  denomination 
of  the  Linplum  Case;  the  reasoning  on  which,  in  the  speech  of 
the  learned  Lord,  may  be  properly  examined  under  two  heads." 

(Here  his  Lordship  went  into  an  examination  of  the  cases  at  great 
length,  concluding  thus) :  ^'  That,  when  I  now  look  back  and  review 
what  has  fallen  fit>m  the  learned  Lord,  I  certainly  do  feel  that  no 
iieasonable  ground  has  been  stated  for  giving  to  the  words  '  eldest 

*  dan^ter,'  the  meaning  of  daughters  seriatim  et  wccessiti  $' — 
whilst  I  try  in  Tain  to  discover  any  thing  like  a  tenable  ground  for 
nuiintaining  that  Earl  Robert  intended  to  use  the  term  kars'-male 
as  meaning  hdrs-male  of  the  body'* 

Visoousrr  Mjsltillb  (in  the  Reduction)  spoke  in  substance  as 
follows  :*- 

"  My  Lords,— 
^*  Two  days  ago,  in  a  short  conversation  which  took  place  among 
T'onr  Loidships  in  the  Committee  of  Privileges,  I  had  occasion  to 
state,  that  I  entertain  very  great  doubts  as  to  a  principle  of  law 
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1810.        stated  in  the  second  Resolation  laid  last  year  on  the  Table  of  the 
— —     House  bj  the  Noble  and  Learned  Lord  on  the  Woolsack.    I  am  the 
KiBy  &c.      more  anxious  to  explain  the  reason  of  my  doubts,  because  both  the 
IHMB8  &c.    Noble  and  Learned  Lord,  and  the  Noble  Lord  who  gave  his  opinion  aft 
length  this  day  upon  the  whole  cause,  seemed  to  concur  in  the  opi- 
nion, which  I  conceire  to  be  erroneous. 

**  The  Resolution  states,  « That  it  is  premature  for  this  Hooie  to 

*  determine  the  appeals  in  the  action  of  reduction  complaining  of  the 
^  interlocutors  which  find,  that  the  estates  of  Roxburghe  were  held 
'  by  the  late  William  Duke  of  Roxburghe  under  an  entail  which 

*  contains  an  effectual  prohibition  against  altering  the  order  of  sue- 
^  cession  before  the  pursuers  title  and  propinquity  be  estahtished.* 

<■  Now,  I  conceive,  that  by  the  laws  and  practice  of  Scotiand,  it 
is  not  necessary  for  a  person  taking  out  such  a  brieve,  to  esftaUidi 
his  propinquity  by  a  proof,  previous  to  the  discussion  of  the  rights  of 
the  parties  in  a  competition  of  rieves.  The  general  prindple,  and 
the  foundation  of  the  practice  which  universally  takes  place  oa  a 
competition  of  brieves,  is  pointed  out  in  the  following  quotation  from 
Lord  Stau:,  one  of  the  oldest  and  most  respectable  authoritiea  with 
Stair's  Inst,  regard  to  the  law  and  practice  of  Scotland.  His  words  are,  *  The 
ill.  5.  33.         « brieve  and  claim  are  as  a  libel,  against  which  any  party  compear^ 

*  ing^  and  found  to  have  an  interestf  may  propone  their  exceptioiii, 

*  which  are  many  more  than  those  contained  in  the  said  last  act  of 

*  Parliament  1503,  cap.  94.' 

'^  The  proposition  which  I  am  now  contending  for  has  hcea  ao- 
lemnly  recognised  by  the  Court  of  Session  in  the  veiy  case  now  be* 
before  your  Lordships. 

^*  Sir  James  Innes  and  General  Ker  began  their  proceedu^  by 
severally  taking  out  brieves  for  serving  themselves  heirs  of  entail  in 
special  under  the  deed  of  1648.  Upon  these  brieves  a  eompetitioo 
ensued  before  the  Macers. 

^<  Pending  the  competition,  they  severally  sued  out  their  actions 
of  reduction*  To  enable  them  to  obtain  decree  in  these  actions,  it 
is  necessary  that  one  or  other  of  them  should  be  served  heir  of  ea- 
tail ;  that  is  the  title  upon  which  alone  decree  can  be  granted  in 
their  favour.  But  it  is  according  to  the  practice  of  the  Court,  re- 
peatedly recognised  in  the  House  of  Lords,  to  allow  such  actions  of 
reduction  to  proceed  pari  passu  with  such  competitions  of  brieves. 
'  ^  Mr.  Bellenden  Ker  insisted,  that  he  should  be  heard  for  his  in- 

terest in  the  competition  of  brieves.  He  strenuously  contended  alsoi 
that  neither  party  should  be  allowed  to  obtain  a  service  till  the 
merits  of  the  actions  of  reduction  were  first  of  all  discussed.  In  sup- 
port of  his  pleas  on  this  subject,  he  insisted  upon  several  cases  de« 
cided  in  the  Court  of  Session  and  in  the  House  of  Lords. 

**  He  was  successful  upon  both  points  before  the  Court  of  sarvice. 
On  the  14th  of  February  1806,  the  Court  remitted  to  the  Macers 
with  instructions  to  find,  firsi^  that  Mr.  Bellenden  Ker^  &c.  have  a 
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tide  to  appear  in  the  senrice  ;  and,  second,  that  the  points  of  law        1810. 
with  lespect  to  the  construction  of  the  tailzie  and  settlements  of  the  ''" 

estate  of  Roxborghe  mnst  in  the  fivst  place  be  determined.  **^»  ^*^" 

"  In  a  competition  of  brieves,  it  is  obrious,  that  neither  competi-  innbs'  &c. 
tor  has  a  certainty  of  obtaining  a  service  in  his  favour.  It  is  ob- 
vious, too,  that  in  such  a  competition  points  of  law  and  of  construc- 
tion must  arise  and  be  decided.  These  are  either  decided  by  the 
Assessors,  or  are  remitted  by  them  to  be  decided  in  the  Court  of 
Session. 

^  It  is  not  necessary  to  give  authorities  for  this :  It  is  inherent  in 
the  very  nature  of  the  proceeding.  There  are  often  many  contending 
parties  in  a  competition  of  brieves  ;  and  it  would  render  the  pro- 
ceeding endless  and  inextricable^  if  it  was  necessary  that  every  se- 
parate competitor  should  establish  his  propinquity  by  a  proof,  pre- 
rious  to  a  discussion  of  the  respective  rights  of  the  parties. 

^'  The  Court,  on  the  suggestions  of  Mr.  Bellenden  Ker,  having 
returned  to  the  actions  of  reduction,  the  interlocutor  of  the  13th  of 
January  1807  was  pronounced  therein,  deciding  the  points  of  law. 

*^  Yarious  cases  bearing  upon  this  were  stated  by  Mr.  Bellenden 
Ker  in  the  Court  below.  In  the  case  of  Don  v.  Don,  (Forbes  28th 
November  1712),  there  was  a  competition  of  brieves,  in  which  points 
of  law  came  to  be  discussed.  Upon  the  report  of  the  Assessors, 
'  The  Lords  stopped  the  service  till  the  point  of  right  be  summarily 
*  discussed,  and  remitted  the  contending  parties  to  be  heard  before 
'  the  Lord  Ordinary  to  that  effect/ 

^  The  other  cases  still  more  closely  resembled  the  present,  and 
were  also  decided  upon  appeal. 

*<  The  first  of  these  was  the  CassiUis  case,  27th  Februaiy  1760. 
In  that  case,  the  Earl  of  March  took  out  brieves  for  serving  himself 
heir  of  entail  in  special  to  the  then  late  Earl  of  Cassillis ;  he,  also, 
during  the  dependence  of  his  brieves,  brought  an  action  of  reduction- 
improbation  against  Sir  Thomas  Kennedy,  as  disponee  of  the  said 
late  Earl  of  Cassillis. 

*'  Sir  Thomas  Kennedy  was  admitted  for  his  interest  in  the  ser- 
rioe ;  but  the  Court  proceeded  to  a  judgment  in  the  reduction  be- 
fore it  was  determined  if  the  pursuer  had  a  title ;  and  in  the  same 
interlocutor  which  decided  in  favour  of  Sir  Thomas  Kennedy  in  the 
redaction,  they  stopped  all  farther  procedure  in  the  service.  This 
judgment  was  affirmed  upon  appeal. 

"  So,  in  the  great  question  between  the  Duke  of  Hamilton,  and 
Ixyrd  Selkirk,  and  Mr.  Douglas,  the  same  course  of  proceeding  was 
adopted.  Mr.  Douglas  was  disponee  under  a  general  disposition 
executed  by  the  Duke  of  Douglas,  to  which  he  had  right  by  general 
wrrice.  The  Duke  of  Hamilton  and  Earl  of  Selkirk  took  out  brieves 
for  serving  themselves  heirs  in  special  to  the  deceased  Duke  of  Doug- 
las, and  during  the  dependence  of  their  brieves,  brought  actions  of 
reduction  of  the  deed,  under  which  Mr.  Douglas,  the  disponee, 
claimed. 


V, 
IMMBS,  &C. 
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1810.  '^  ^^  whole  proceeded  there  as  in  the  present  case.    Tfaej  went 

— —    at  once  to  the  merits  of  the  reductioiiy  before  allowing  the  services 
KKK,  &c.      to  proceed,  and  in  the  same  inteilocntor  which  decided  in  fiiroor  oC 
the  defender  in  the  lednction,  they  found  that  the  brietes-of  the 
Doke  of  Hamilton  and  Earl  of  Selkirk  could  not  proceed.    Hus  in^ 
terlocutor  was  affirmed  on  appeal. 

**  It  is  impossible  almost  to  distinguish  that  case  from  die  preipnr 
In  it  there  was  a  competition  of  brieves  between  two  compedlon. 
and  actions  of  reduction  at  their  instance  against  a  disponee.  Tte 
same  mode  of  proceeding  which  has  been  adopted  in  this  case  was 
adopted  in  it 

*'  It  is  true,  that  in  these  cases  of  Cassillis  and  Dongbs*  the 
judgments  of  the  Court  were  in  farour  of  the  disponees;  but  if  thej 
had  been  in  favour  of  the  competitors,  it  would  still  have  Temained 
for  them  to  establish  their  title  by  service. 

*'  If  your  Lordships  should  adopt  the  principle  suggested  in  the 
Resolution,  the  consequence  would  be,  that  after  the  oompetitioci  of 
brieves  is  completed,  the  actions  of  reduction,  boUi  as  to  the  esdat- 
ence  of  the  old  entails  and  ihefeusj  must  be  commenced  anew* 
Thus  two  years  more  may  be  spent  in  the  Court  below.  The  caoaet 
may  then  be  brought  here  by  appeal,  and  may  be  hung  up  for  an  in* 
definite  time,  perhaps  ^ht  or  more  years,  before  they  come  in  coarse 
for  hearing;  and  all  this,  though  these  causes  have  been  folly  oon- 
sidered  and  aigued  in  the  Court  below,  and  the  appeals  in  the  re- 
duction have  been  heard  for  twenty-five  days  in  Session  1806» 

'^  The  necessary  consequence  of  this  will  be,  that  one  competiior 
will  be  removed  at  least  Sir  James  Innes  Ker  can  have  no  hope 
that  be  should  survive  this  delay.  It  would  render  his  dtaation 
worse  than  it  was  before  the  commencement  of  these  causes. 

**  It  is  conceived,  that  your  Lordships  will  hesitate  before  you 
adopt  a  principle  leading  to  such  consequences;  and,  upon  the 
ground  of  the  principles  I  have  stated,  and  the  authorities  to  whi^ 
I  have  referred,  I  am  confident,  that  the  prematurity  alleged  in  the 
Resolution  upon  which  I  have  ofiered  these  observations,  is  not 
warranted  by  the  law  and  practice  of  Scotland,  and  ought  not  to 
influence  the  proceedings  of  your  Lordships  in  the  forUier  arrange^ 
ments  of  this  long  depending  litigation.  If  there  are  any  points^in 
the  questions  of  reduction  upon  which  your  Lordships  are  disposed 
to  entertain  forther  consideration,  it  is  competent  for  you  to  teserve 
those  points  to  a  foture  opportunity ;  but  there  can  be  no  reason, 
either  in  justice  or  in  form,  for  sending  back  any  part  of  the  cense 
to  the  Court  of  Session." 

NoTB. — The  Resolution  wasy  upon  motion^  tuUhdrawn. 

VisoouifT  Melville  (in  the  Competition  of  Brieves)  spoke  in 
substance  as  follows  :— 
«« My  Lords, 
'^  It  is  not  my  intention  to  trouble  your  Lordships  with  vamj 
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words  on  the  present  occasion ;  but  baring  formed  a  decided  opinion^        ig|o. 
I  feel  it  a  dntj,  under  the  ciroumstances  of  the  present  case^  to  state     _... 
distinetif  what  that  opinion  is.  kbb,  &c. 

<«  I  had  not  the  advantage  of  hearing  the  long  and  able  pleadings  **  ^ 

which  originally  took  place  at  the  Bar  of  this  House  on  the  subject  * 

of  the  present  competition ;  but  I  baye  carefully  perused  all  the 
pvinted  pleadings  in  the  Court  below,  and  the  cases  which  baye  been 
•obmitted  to  your  Lordships.  I  baye  also  studied  the  elaborate 
statement  of  the  different  points  in  the  case  giyen  by  the  Noble  and 
Leanied  Lord  on  the  Woolsack  at  the  close  of  the  last  Session  of 
Facliameat  I  haye  likewise  had  the  benefit  of  hearing  the  yexy 
Me  statements  which  haye  been  uiged  in  the  pleadings  before  the 
Committee  of  Priyileges,  in  consequence  of  the  claims  recently 
brought  forward  by  Lady  Essex  Ker ;  and  I  haye  attentiyely  lis- 
tened to  the  yery  elaborate  argument  of  the  Noble  Lord  who  has  just 
sat  down.  And  upon  a  mature  consideFation  of  eyery  topic  which 
has  been  stated,  I  must  confess  to  your  Lordships,  I  feel  it  impossi- 
ble to  resist  the  conclusion  which  I  formed  a  considerable  time  ago, 
and  which  is  expressed  in  the  first  of  the  resolutions  laid  upon  the 
table  last  year  as  the  result  of  the  opinion  the  Noble  Lord  on  the 
Woolsack  had  then  formed,  after  a  painful  and  anxious  examina^ 
tien  of  eyery  deed  and  every  circumstance  whidi  had  any  relation  to 
this  important  cause.    My  opinion  is^  *  That  according  to  the  just 

*  and  legal  construction  <^  the  substitution  of  the  deed  1648,  to  the 
'  eldest  dochter  of  Haiy  Lord  Ker,  without  division,  and  their  heirs- 

*  male,  the  several  daughters  of  Hary  Lord  Ker,  in  their  order,  and 

*  the  heirs-male  of  their  respective  bodies  begotten  seriatim,  were 

*  called,  as  heirs  of  tailzie  and  provision,  to  take  the  estates  conveyed 

*  by  the  said  deed^  in  preference  to  the  heir-male  general  of  the 

*  ^dest,  or  of  any  other  of  the  said  daughters;  and  therefore  that  Sir 

*  James  Nordiffe  Innes,  so  described  in  the  interlocutors  of  the 

*  Coort  of  Session,  in  case  he  shall  prove  himself  to  be  the  heir-mide 

*  of  the  body  of  Lady  Margaret  Ker,  and  that  there  are  no  heirs^ 

*  male  existing  of  the  bodies  of  the  Ladies  Jane  and  Anna  Ker,  ac- 

*  cording  to  the  usual  coutse  of  proceeding  in  services,  b  to  be  pre* 
*•  ferred  in  the  competition  of  brieves  respecting  the  said  estates ; 

*  and  that  upon  widi  proof  made,  the  brieves  purchased  by  Brigadiert- 

*  Ckneral  Ker  ought  to  be  dismissed/ 

^'  AXLAe  parties  interested  in  the  ptesent  competition  have  very 
liberally  availed  themselves  of  the  usual  privilege,  of  resorting  to 
cdlatexal  deeds  and  circumstances  in  support  of  the  claims  which 
they  respeotiv^y  maintain  ;  and  for  that  puipose,  the  bond  1640, 
the  charter  1644^  the  charts  1646,  and  the  marriage-contract  1655, 
have  all  in  their  turn  been  pressed  into  the  service  of  the  contend«- 
ing  parties*  In  the  judgment  I  have  formed  upon  this  case,  I  have 
no  occasion  to  enter  into  any  ocmtroversy,  to  what  extent  it  is  justi* 
fiaUe^  by  the  h\x  rules  of  interpretation,  to  have  recourse  to  other 
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1810.  deeds,  clauses,  and  circumatances  in  order  to  form  an  nltunate  opi- 
— —  nion  upon  the  rights  of  parties :  For  in  truth,  according  to  the  new 
KBR,  &c.  I  have  of  the  present  cause,  I  hold  myself  to  be  acting  upon  eTciy 
&c.  1^^^°^^^^  principle  of  construction,  when  I  contend,  that  if  & 
clause  on  which  the  question  confessedly  turns,  does,  without  any 
foreign  or  collateral  aid,  admit  of  a  natural  construction,  expressiTe 
of  the  intention  of  Robert  Earl  of  Roxbuighe  as  to  his  soooesnoa ; 
that  is  the  construction  which  ought  to  be  adopted,  without  having 
recourse  to  strained  and  artificial  interpretations,  in  order  to  dcaw 
out  his  intention  from  other  deeds  or  clauses.  The  clause  in  the 
deed  1648,  to  which  I  hare  already  referred,  does,  in  my  opinioa, 
admit  of  such  a  clear  and  distinct  construction,  without  unneoe»* 
sarily  torturing  the  meaning  of  the  terms  used,  or  wantonly  disre- 
garding any  of  the  words  which  the  maker  of  the  deed  has  made  use 
of.  The  term  *  eldest  dochter/  is  the  most  important  for  conader- 
ation  ;  and  I  do  not  conceive,  that  it  is  either  a  strained  or  anna- 
tural  construction  to  contend,  that  the  expression  of  '  eldetl  daugk* 
ler*  is  susceptible,  both  in  legal  construction  and  common  parianee, 
of  being  interpreted  to  mean  the  eldest  daughter  at  various  differe&t 
periods,  either  at  the  time  when  the  deed  is  made,  or  at  any  time 
during  the  life  of  the  maker  of  the  deed,  corresponding  to  the  Taria- 
tions  in  the  state  and  numbers  of  the  females  alluded  to  in  the  deed, 
or  at  the  time  when  the  succession  opens,  which  is  to  be  regulated  by 
the  deed.  In  the  present  case,  it  appears  to  me  to  be  dear,  that  the 
maker  of  the  deed  meant  by  this  description  to  refer  to  the  eldest  of 
the  daughters  of  Hary  Lord  Ker  at  any  time  the  succession  ahould 
open  to  the  heirs  called  by  the  substitution  in  the  deed  1648.  And 
it  does  not  appear  to  me,  that,  considering  the  expression  made  use 
of,  viz.  ^  their  heirs  male,'  it  is  possible  to  put  any  other  constrae- 
tion  on  the  expression  *  eldest  daughter,*  without  doing  a  wanton 
and  unnecessary  violence  to  the  terras  made  use  of  in  this  material 
clause.  Nor  am  I  in  any  degree  shaken  in  that  opinion  by  the  ela- 
borate argument,  and  the  various  cases  and  illustrations  which  have 
been  resorted  tO|  to  establish  the  proposition,  that  heirs^male  in 
legal  language  means  heirs-male  in  general.  I  can  without  difficulty 
admit  the  proposition  as  an  abstract  and  general  one ;  but  it  is  im- 
possible for  me  to  admit,  that  the  expression  is  to  be  held  of  so 
stubborn  a  nature,  as  to  be  incapable  of  a  limitation  to  heirs-male  of 
the  body,  if  that  construction  appear  to  be  more  consistent  with  the 
general  frame  of  the  clause,  and  the  terms  used  in  it.  Their  ban* 
male  are  prominent  words  in  the  clause,  and  are  incapable  of  any 
rational  meaning,  if  heirs-male  is  to  receive  so  unlimited  a  oonstrao- 
tion  as  that  contended  for  by  General  Ker.  It  is  certainly,  in  eveiy 
view  of  the  situation  of  Earl  Robert's  family,  more  natoxal  to  sup- 
pose, that  he  meant  all  the  daughters  of  Hary  Lord  Ker,  than  that 
he  should,  under  the  then  circumstances  of  the  family,  exclusively 
select  his  eldest  grand-daughter,  and  pass  immediately  from  her  to 
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her  heir  male  in  general,  orerlooking  and  passing  bj  all  the  other        l^l^* 
daughters  of  Hary  Lord  Ker.     It  is  not  a  sound  argument  to  observe,    — — — 
in  answer  to  this,  that  Earl  Robert  appears  to  have  been  so  whim-     ^^^*    '^' 
sical  in  the  selection  of  his  heirs  from  among  his  descendants  that  innes,  &c. 
therefore  you  are  to  reject  the  natural  and  just  construction  of  the 
leading  clause  in  his  settlement,  when,  without  departing  from  the 
daose  itself,  it  is  capable  of  a  plain  and  obvious  meaning,  and  a 
meaning  collected  without  having  recourse  to  any  forced  or  strained 
construction. 

*^  I  shall  not  longer  intrude  upon  the  patience  of  your  Lordships, 
trusting  that,  in  the  few  words  I  have  used,  I  have  made  the 
grounds  of  my  opinion  sufficiently  inteUigible." 

After  their  Lordships  had  spoken,  the  following  judgment 
waa  moved  by  Lord  £ldon,  and  carried : — 

20th  June  1810. 
It  was  ordered  and  adjudged,  That  so  much  of  the  inter*  Judgment  in 

locator  of  the  Lords  of  Session  of  the  14th  Feb.  1806  Competition 

,      ,-  /.    J   xt-  ^ of  Brieves. 

as  contains  an  instruction  to  the  Macers  to  nnd  tnat 

John  Bellenden  Ker,  Henry  Gawler,  and  John  Seton 
Karr,  Esq.,  had  a  title  to  appear  and  be  heard  for  their 
interest  in  the  said  services,  and  so  much  of  the  said 
interlocutor  of  the  Court  of  Macers  of  the  17th  Feb, 
1806,  as  finds,  in  conformity  to  the  said  instruction,  be 
affirmed.  And  it  is  declared  that,  according  to  the 
just  and  legal  construction  of  the  substitution  of  the 
deed  1648,  to  the  eldest  dochter  of  Hary  Lord  Eer, 
without  division,  and  their  heirs-male,  the  several 
daughters  of  Hary  Lord  Eer,  in  their  order,  and  the 
heirs-male  of  their  respective  bodies  begotten  seriatim 
were  called  as  heirs  of  tailzie  and  provision  to  take  the 
estates  conveyed  by  the  said  deed,  in  preference  to  the 
heir-male  general  of  the  eldest,  or  of  any  other  of  the 
said  daughters ;  And  it  is  further  ordered  and  adjudg* 
ed.  That  the  said  interlocutor  of  the  Lords  of  Session 
of  6th,  signed  10th  March  1807,  and  the  said  interlo- 
cutor of  the  7th,  signed  the  8th  July  1807,  (the  latter 
interlocutor  explaining  the  former  interlocutor  of  6th, 
signed  10th  March  1807,  and  being  understood  by  this 
House  to  mean  that  the  said  Sir  James  Innes  Eer  is  to 
be  preferred  in  the  competition  of  brieves,  if  be  proves, 
according  to  the  usual  course  of  proceedings  in  services, 
that  be  is  the  heir-male  of  the  body  of  Lady  Margaret 
Ker,  and  that  there  are  no  heirs-male  of  the  bodiea  of 
Ladies  Jean  and  Anna  respectively,)  be  affirmed,  and 
VOL-  v.  2  I 
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^^^^*  that  the  said  interlocutor  of  the  Lord  Ordinary  on  the 

DUBHAK  &c.  ^^^"^  ^^  ^'^^^  ^^^'  ^^^®»  ^^  *'®^  affirmed.    And  it  is 

v!  further  ordered^  That  the  said  original  and  croas  ap- 

DUHHAM,  &c.  pgals  be  dismissed  this  House. 

[The  consideration  of  the  appeal  in  the  reduction  and  de- 
clarator was  postponed  until  it  was  seen  that  Sir  James 
Norcliife  Innes,  in  proceeding  with  his  service,  succeeded  in 
proving  his  propinquity  as  nearest  heir-male  of  Margaret, 
third  daughter  of  Hary  Lord  Eer,  and  that  Ladies  Jane  and 
Anna,  and  the  heirs* male  of  their  bodies  respective,  had 
failed.  This  having  been  done  by  Sir  James,  the  House  of 
Lords  again  resumed  consideration  of  the  reduction  and  de- 
clarator, and  pronounced  in  it  the  following  judgment.] 

House  of  Lords,  8th  June  1811. 

.Tudgment  in       Ordered  and  adjudged,  That  the  appeal  be  dismissed,  and 
Reduction.  ^hat  the  interlocutors  complained  of  be,  and  the  same 

are  hereby  affirmed. 

For  the  Appellants,  Thos,  Flumer^  Wm.  Adam,  Mai.  Bo9», 

John  Clerky  James  Mcncrtijf^ 

For  the  Respondents,  Daind  Boyle,  Sir  Samuel  Bamilfyj 

Ad,  Rollandy  Ro,  Craigie^  Archd.  Cullen^  W.  Home, 


[Fac.  Coll.  voL  xiii.  p.  141,  et  W.  11220;  Napier  on 
Prescription,  p.  219.] 

Mrs.  Janet  Durham,  and  Alex.  Weir,  her^    .      Uanijt  - 

Husband,  .  .  ) 

Mrs.  Sarah  Durham,  and  Major  William)   jf^^jmnnd^eutM 

Shillinglaw,  her  Husband,  .  J  -»»p 

House  of  Lords,  6th  March  1811. 

Spbcl^l  Service — Heir  of  Limb,  or  Heir  op  Pbotision — Limi- 
ted OR  Umlimitbd  Title — ^Falsa  Demonstratio— Prbscbiptiox. 
— An  estate  vras  conveyed  '*  to  Jean  Brace  (wife  of  Adolpbua  Dor- 
ham)  "  in  liferent,  and  Robert  Durham,  her  eldest  son,  and  the  hdn 
*^  lawfuUy  to  be  procreated  of  his  body  in  fee ;  vrbich  foiling,  to 
*'  the  other  heirs,  male  or  female,  without  division,  procreated  or  to 
^*  be  procreated  betwixt  the  said  Adolphus  Durham  and  the  ssid 
*'  Jean  Bruce ;  which  failing,  to  the  other  heirs  male  or  female 
**  without  division/'  of  the  said  Jean  Bruce.     Charter  and  infeft- 
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rnent  were  obtained  on  this  oonreyance  in  1702,  in  &Tonr  of  Ro-       161 1. 
bert  Dnrham,  in  these  tenns.     He  thereafter  died  without  issue,     ■ 
male  or  femide.    His  younger  brother  (the  present  party's  grand-  durham,  &c. 
&ther)  took  out  a  special  senrioe,  and  was  serred  nearest  heir  of  pugg^^^  ^^ 
line  to  his  brother,  and  he  having  died,  his  son  was  senred  in  same 
terms.    Prescription  had  run  upon  the  title  so  made  up.    By  the 
death  of  Thomas,  the  last  heir  maie»  the  succession  opened  to 
the  heirs  female  wUhout  division,  under  the  original  conveyance. 
The  appellant  contended  that  the  inrestiture  haying  been  conceiv- 
ed in  fiftvour  of  heirs  of  line,  for  seventy  years,  the  limited  title  had 
been  worked  off  by  the  unlimited  title  by  force  of  prescription,  and 
she  had  right  to  succeed  as  heir  portioner,  along  with  her  sister. 
Held,  that  there  were  no  termini  habiUs  for  prescription  of  the 
charter  1702,  that  charter  being  still  extant  and  unlimited  in  its 
nature^  and  these  retours  of  service  to  be  construed  as  conformable 
thereto,  and  carrying  the  original  unlimited  title ;  and,  therefore, 
whenever  one  has  two  unlimited  titles  in  his  person,  he  is  sup- 
posed  to  possess  on  both. 

The  female  parties  in  this  case  are  sisters  of  the  late  Tho- 
mas Durham,  Esq.  of  Boghead ;  and  the  question  at  issue 
between  them  is,  Whether  Mrs.  Shillinglaw,  the  respondent, 
be  entitled  to  succeed  as  sole  heiress  of  provision  to  her  said 
brother,  in  the  lands  of  Foulshiells,  or  can  only  claim  as  heir 
portioner,  with  her  sister,  the  appellant. 

This  question  is  made  to  depend  on  the  titles  upon  which 
Foulshiells  estate  was  held.  The  great-grandmother  of  the 
parties  (Jean  Bruce)  married  to  Adolphus  Durham,  their 
great-grandfather,  had  acquired  it  by  conveyance  from  her 
Qterine  brother,  Thomas  Hamilton,  who,  having  no  children 
of  his  own,  conveyed  in  these  terms«  **  Be  it  known  to  all 
*'  men  by  these  presents,  I  Thomas  Hamilton  of  Boghead, 
"  heritable  proprietor  of  the  lands  and  others  after  mention- 
"  ed,  for  the  love  and  favour  I  bear  to  Jean  Bruce,  my  sis- 
"  ter  uterine,  spouse  to  Adolphus  Durham,  merchant  in 
"Edinburgh;  and  a  grateful  sense  of  the  goodwill  and 
''  kmdness  of  the  deceased  David  Bruce,  merchant  in  Edin- 
*' burgh;  father  to  the  said  Jean,  who  did  substitute  me, 
"  failing  of  her  and  Hugh  Bruce,  his  children,  in  the  disposi* 
"  tioo  and  assignation  made  and  granted  by  him  to  them, 
"  of  his  haill  lands  and  estate,  heritable  and  moveable,  to 
''  have  sold,  annailzied,  and  disponed,  likeas  I  be  these  pre- 
"sents,  with  and  nnder  the  reservations  and  conditions 
'*  after  mentioned  allenarly,  and  no  otherwise,  sell,  annailzie, 
"  and  dispone  from  me  and  my  heirs,  to  and  in  favour  of  the 
"  iaid  Jean  Bruce  in  liferent,  and  Robert  Durham,  eldest 
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1811.       «  lawful  SOD  to  the  said  Adolphus  Darh&m,   and  to  (he 
heirs  lawfully  to  be  procreate  of  his  body  in  fee:  which 


DURHAM,  &c.  uj!'ciiiing^  f^  the  other  heirs,  male  or  female^  without  divisum, 
DURHAM,  &c.  **  procreated  or  to  be  procreated  betwixt  the  said  Adolphu» 
"  Durham  and  the  said  Jean  Bruce;  which  failing,  to  the 
"  other  heirs,  male  or  female,  without  division,  to  be  law- 
"  fully  procreate  of  the  body  of  the  said  Jean  Bruce,  in  any 
"  other  marriage ;  which  all  failing,  to  my  own  nearest  heirs 
"  and  assignees  whatsoever,  all  and  whole  the  lands  of 
"  Foulshiells." 

In  the  disposition  there  was  no  procuratory  of  resignation 
of  precept  of  sasine,  whereby  the  disponee  could  not  be 
infeft  without  considerable  expense,  he,  after  his  sister  was 
Nov.  16,1701.  dead,  executed  a  procuratory  of  resignation,  proceeding 
upon  the  narrative  of  the  omissions  in  his  former  settlement, 
whereby  he  conveyed  his  lands  of  Foulshiells  in  these 
terms :  *'  in  favour,  and  for  new  infeftraents  of  the  sanaev  to 
'*  be  made  and  granted  to  the  said  Robert  Durham,  and  to 
**  the  heirs  lawfully  to  be  procreated  of  his  body ;  which 
.  •*  failing,  to  the  other  heirs,  male  and  female^  without  divi- 
**  sionj  procreate  betwixt  the  said  Adolphus  Durham  and  the 
**  said  Jane  Bruce  ;  which  also  failing,  to  my  own  neacrest 
'*  lawful  heirs  and  assignees  whatsoever.^' 

By  the  law  of  Scotland,  there  being  no  succession  through 
the  mother,  Jean  Bruce,  as  sister  uterine  only  to  Mr.  Hamil- 
ton, could  never  have  succeeded  to  him,  nor  of  course  her 
children,  so  that  the  family  of  Adolphus  Durham  had  right 
to  the  lands  of  Foulshiells  by  these  deeds  of  Mr.  Hamilton, 
and  by  these  only. 

In  consequence  of  the  procuratory  of  resignation,  Robert 
1702.  Durham  obtained  a  charter  from  the  crown  of  these  lands 
of  Foulshiells,  in  which  the  destination  is  in  these  words : — 
"  Dilecto  nostro  Roberto  Durham  filio  legitime  natu  maxi- 
*'  mo  Adolphi  Durham,  mercatoris  Burgen.  Burgi  de  Edin. 
"  procreat.  inter  ilium  et  quond.  Jeanam  Bruce  ejus  spous- 
**  am  et  sororem  uterinam  quond.  Thomie  Hamilton  de  Bog- 
"  head  et  hseredibus  de  ejus  corpore  legitime  procreand. 
**  quibus  deficien.  aliis  hseredibns  masculis  sen  ftemellis  sine 
"  divisions  procreat.  inter  prsedict.  Adolphum  Durham  et 
**  Jeanam  Bruce.  Quibus  deficien.  prsedict.  quond.  ThomsB 
"  Hamilton  suis  propinquioribus,  et  legitimis  hsredibus  e( 
"  assignatis  quibuscunque  hsereditarie  et  irredimabiliter.*' 

In  virtue  of  this  charter,  Robert  Durham  was  infeft. 

Robert  Durham  died  without  issue,  and  without  making 
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any  alteration  of  this  settlement  of  the  estate.     On  that        IBll. 
event,  the  succession  devolved  on  Thomas  Durham,  his    — — 
yoongest  brother,  the  claimant's  grandfather,  vrho  made  np*^"*^^"'    ^' 
titles  to  the  lands  by  a  special  service  in  1729.    The  vreight  DnsHAif,  &c. 
attached  to  the  respondent's  construction  of  this  service,       ^'^^' 
from  its  being  a  special  service,  is  of  importance  to  be  at- 
tended to,  because  it  specially  proceeds  upon  and  enume- 
rates the  conveyances  above  set  forth,  and  the  terms  there- 
of; but  in  the  retour  of  this  service  the  following  words 
appeared,  **  Thomas  Durham  est  legitimus  et  propinquior 
*'  hcBres  UnecB  diet,  quond.  Roberti  Durham  sui  fratris  ger- 
**  mani  in  omnibus  et  singulis,"  &c.    This,  it  was  alleged, 
was  the  mere  erroneous  character  which  the  retour  stamped 
on  Thomas  Durham  by  mistake,  which  being  contrary  to  the 
titles  adduced  and  specially  referred  to,  was  thereby  cor- 
rected of  itself. 

This  blunder  in  the  service  being. discovered  too  late  for 
detection,  it  was  alleged  that  in  taking  sasine  upon  it,  the 
word  *^  line»"  was  omitted,  and  Thomas  was  infeft  as 
**  nearest  and  lawful  heir,"  which,  being  a  flexible  term,  can 
be  explained  in  no  other  sense  than  to  import  heir  of  pro- 
vision to  his  brother  in  the  said  lands. 

Thomas  Durham  died  soon  thereafter,  and  was  succeeded  17^. 
by  bis  eldest  son  Robert,  who,  after  possessing  on  apparen- 
cy for  several  years,  served  himself  heir  in  special  to  his 
father.  He  was  served  **  propinquior  et  legitimus  hcsres  1745. 
'*  linecs  dicto  quondam  Thom»  Durham  ejus  patri,*^  under 
which  character  it  was  alleged  that  he  too  was  heir  of  pro- 
vision. The  retour,  in  like  manner,  specially  mentions  the 
charter  1702,  and  the  destination  of  the  succession  therein. 

Robert  Durham  having  died,  was  succeeded  by  the  claim- 
ant's brother  Thomas  Durham.  He  possessed  the  estate 
on  apparency  until  1798,  when  he  served  himself  heir  to  his  1798. 
father  in  the  lands  of  Foulshiells.  This  retour  bears  "  Quod 
**  diet.  Thomas  Durham  est  unicus  filius  et  propinquior  et 
"  legitimis  hares  diet,  quond.  Roberti  Durham  ejus  patris 
**  in  terris  et  aliis  mentionat.  secundum  retornatum  specialis 
**  servitii  diet,  quond.  Roberti  Durham,  ut  haaredis  Thomas 
"  Durham  patris  sui  inibi  datam  6to  die  Augusti  1745,  et 
**  instrumentum  sasinaa  subsequen.  super  praaceptum  a  can- 
*'  cellaria  in  ejus  favorem  datam  17  Octobris,  et  recordatam 
"  in  particulari  registro  sasinarum  apud  Edinburgh  2do  die 
•»  Decembris  1745 :"  Thus  declaring  that  his  title  thereto, 
was  the  same  as  that  of  his  father  and  grandfather. 
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1811.  Mr.  Dnrham  died,  of  this  date^  unmarried,  and  withonl  leaT- 

ing  any  settlement  of  these  estates.     Whereupon  the  present 


DURHAM,  &c.  question  arose  between  his  two  sisters ;  the  respondent,  as  his 
DURHAM,  &c.  eldest  sister,  considering  that,  bj  virtue  of  the  titles  to  the  es- 
Aug.  7, 1799.  |;ate,  she  was  entitled  to  the  whole  without  division.   She  ac- 
cordingly purchased  a  brieve  from  Chancery,  to  have  herself 
served,  which  was  resisted  by  her  sister,  and  who  likewise 
procured  a  brieve  to  be  served  heir  portioner. 

The  competition  in  these  brieves  was  carried  by  advoca* 
tion  to  the  Macers  of  the  Court  of  Session,  and  the  Judges 
of  that  Court  appointed,  in  common  form,  two  of  their  num- 
ber to  be  Macers,  who  ordered  the  parties  to  state  their 
claims  in  mutual  memorials,  and  the  Macers,  on  advising  the 
memorials,  took  the  cause  to  report  to  the  Court ;  for  whidi 
purpose  they  ordered  the  parties  to  prepare  informations. 
Nov.  24  and  The  Court  thereafter  pronounced  this  interlocutor :  "  Up- 
*  "  on  report  of  Lord  Glenlee,  and  having  advised  the  mutual 

"  informations  for  the  parties,  find  that  Mrs.  Sarah  Durham 
''  alias  Shillinglaw,  has  the  sole  right  to  be  served  heir  of 
"  provision  to  her  brother,  the  deceased  Thomas  Graham,  in 
*'  the  lands  of  Foulshiells,  and  in  the  superiority  of  the  lands 
*'  of  Langrigg,  but  that  sho  must  pay  a  composition  to  her 
**  sister,  Mrs.  Janet  Durham  aliaa  Weir,  for  her  share  of  the 
"  said  superiority  of  Langrigg,  and  remit  to  the  Macers  to 
•*  proceed  accordingly."* 


•  24/A  November  1802. 

Opinions  of  the  Judges  ;— 
Lord  MsADowBAifK  said, — ^*  The  institute,  Robert  Durham,  obtain- 
ed the  investiture  in  1702,  and  there  has  been  no  new  grant  fiom  the 
crown  since  that  time.  There  have  been  a  succession  of  retouzs  of 
heirs  of  h'ne,  and  these  are  now  unchallengeable,  but  what  they  bate 
carried  is  the  investiture  in  1702.  There  is  no  prescription  heie; 
because  there  is  no  investiture  to  be  set  up  against  the  original  oae 
in  1702." 

Lord  Hermamd. — *^  I  don't  think  it  requires  to  go  deep  into  tbe 
decisions  to  show  that  an  infeftment,  whether  from  the  crown  or  the 
subject,  will  cany  the  subjects  in  terms  thereof,  and  I  don*t  see  how 
we  can  get  the  better  of  prescription." 

Lord  Pbbsidbnt. — ^  I  think  that  part  of  what  Lord  Meadoir- 

Mor.  10803.    hank  said  is  right.    The  valuable  decision  in  Kilkerran,  Bogle  and 

Smith  0.  Gray,  explains  that  an  unlimiUd  title  with  possession  will 

work  off  a  limited  title.    Bat  where  there  are  two  tmUmUtd  tiller 
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The  Bttperiority  of  Lanrigg  Btood  in  a  differeDt  situatioD,       1811. 
and  being  of  smidl  importance,  the  judgment  in  regard  to  it 


wag  aequiesoed  in.  dubham,  &c. 

On  reelaiming  petition  by  the  appellants  the  Court  adiDVRBAu,  &o. 
hered.*  !>««•  14,1802. 

They  presented  a  bill  of  suspension,  but  this  was  refused.  Mar.  8, 1805. 


thevD  can  be  no  prescription,  because  there  is  nothing  to  lose  or  gain 
by  prescription.  The  only  limitation  here  is,  that  the  succession 
flhall  go  to  heirs  female  without  division,  which  I  consider  to  be  no 
limitation  at  all.  And  there  is  no  other  title  opposed  to  it  The 
sendees  don't  appear  to  me  to  signify  one  button.  I  will  admit  them 
all  to  be  good.  What  then  ?  They  have  no  limitations  to  work  off. 
The  ori^al  inyestiture  still  remains,  because  there  is  no  other  con- 
tradictory title  to  set  up  against  it.  Both  the  titles  are  unlimited^ 
and  none  of  them  is  lost  by  prescription.  Any  of  the  Durhams 
could  hare  altered  the  destination  at  pleasure,  and,  of  course,  there 
was  no  freedom  or  immunity  that  they  were  to  gain  by  prescription. 
It  is  otherwise  when  a  man  possesses  under  a  tailzie.  He  is  fetter- 
ed, and  may  prescribe  immunity." 
Lord  Meadowbank's  Session  Papers,  toI.  68. 

*  Advisingj  I4th  December  1802. 

Lord  President  Campbell  said: — '^  The  case  of  Cassillis 
was  different  from  this^  as  it  was  a  general  seryice  about  which  the 
doubts  arose ;  but  here  it  is  a  special  sendee,  and  I  therefore  think 
that  the  services  all  referred  to  the  original  investiture  1702,  and' 
saved  it  from  prescription.  Bat,  besides,  I  think  the  case  of  Bogle  Mor.  10803. 
and  Smith  to  be  sound  law,  and  to  refer  to  every  case  where  a  man 
had  two  unlimiied  titles  in  his  person.  The  man  could  not  prescribe 
against  himself, — ^but  must  have  something  to  gain  or  lose  by  pre* 
seription.  Here  there  was  nothing  to  lose  or  gain.  There  were  no 
fetters  in  this  investiture,  but  it  was  competent  to  take  up  the  one 
or  the  other,  as  the  heir  thought  proper ;  and  although  the  Durhams 
had  served  as  heirs  of  line,  it  was  still  open  to  serve  as  heirs  of  pro- 
rision." 

Lord  Armadale.-— <•  I  do  not  think  that  prescription  in  the 
statute  1617  applied  at  all  to  questions  among  heirs ;  but  only  to 
questions  between  a  man  and  his  heirs,  and  third  parties;  and  I 
also  think  on  that  account  the  case  of  Bogle  to  be  good  law." 

Lord  Meadowbark.  —''  I  think  prescription  does  not  apply  in 
the  case  of  retours  and  precepts  from  the  Chancery,  with  infeftment 
thereon^  when  the  original  charter  is  extant.  This  is  precisely  con- 
form to  the  words  of  the  act  1617>  which  requires  only  a  connection 
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1811.  Against  these  interlocntors    the    present    appeal   waa 

brought. 


DURHAM,  &c  Pleaded  for  the  Appellants.—!.  The  only  inveatdture  or 
DUHHAK  &c.  ^^^'®  VLpon  whlch  the  appellant's  grandfather  and  brother 
held  the  estate  of  Foulshiells,  was  in  favour  of  heirs  of  Iw^ 
and  therefore  it  necessarily  descended  to  heirs  of  Une^  and 
the  appellant,  in  that  character,  had  jast  the  same  right  to 
take  up  this  estate,  as  to  take  up  the  other  property  which 
belonged  to  her  brother,  and  to  which  she  has  been  allowed 
to  succeed  without  contest.  2.  The  appellant's  right  to 
succeed  as  heir  of  line,  in  virtue  of  the  investitures  of  her 
predecessors  in  that  character,  is  completely  secured  against 
the  claim  of  the  respondents,  and  of  all  others,  by  the  ex- 
press terms  of  the  statute  1617,  c.  12,  which  has  most  justly 
been  considered  as  one  of  the  most  valuable  enactments  in 
the  statute  law  of  Scotland,  not  only  as  quieting  the  minds 
of  the  lieges  against  all  dormant  claims,  whether  upon  the 
part  of  the  crown  or  others,  but  also  as  curing  all  defects 
which  might  have  originally  taken  place  in  framing  the  tide 
or  investiture,  but  which  cannot  be  challenged  after  the 
period  of  40  years.  3.  It  is  said  by  the  respondents,  that 
where  two  rights  are  in  the  same  person,  and  both  of  them 
are  unlimited,  prescription  cannot  be  pleaded  by  the  heirs 
of  the  one  right  against  the  heirs  of  the  other ;  and  the  case 
Mor.  10803.  of  Boglo  V.  Gray,  30th  Juno  1752  is  founded  on  as  supporting 
this  doctrine ;  but  there  is  several  answers  to  this,  lst»  Al- 
though every  one  whose  title  is  challenged  may  found  on 
overy  right  in  his  person,  whether  feudal  or  personal,  so 
as  to  defeat  the  plea  of  the  person  attempting  to  evict 
his  right,  yet,  according  to  strict  feudal  principles,  the  pos- 
session must  be  imputed  to,  and  prescription  can  only  be 
pleaded  upon  the  title  secured  by  infeftment  for  40  yean. 
2d.  It  was  utterly  impossible  to  ascribe  the  possession,  in 
the  present  case,  to  any  other  title  than  to  the  investiture  as 
heirs  of  line.  The  appellant's  grandfather,  father,  and 
brother,  never  having  any  other  title  whatever  in  their  per- 


of  these  Basines  forty  years  when  the  original  charter  is  not  extant. 
When  it  is  not  extant,  the  presumption  if,  thai  these  remowUums  are 
in  terms  thereof.  But  there  is  no  reason  for  presumption  where  it 
is  extant ;  and  the  original  charter  here  being  extant,  I  think  there 
were  no  termini  habiles  for  the  prescription  of  it,  because  all  these 
renovations  must  be  considered  to  be  renewals  of  it." 
Lord  Meadowbank's  Session  Papers. 
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lODB  than  aa  heirs  of  line,  and  as  there  was  not  even  a  per-       IBll. 

Bonal  right  Tested  in  them  under  the  deed  1699,  this  right    7 

was  not  transmissible  to  their  heirs  through  them,  and  there  ^,  ' 
conid  be  no  competition  of  these  rights.  3d.  The  conse-oDEBAK,  &o. 
qnences  of  the  judgment  pronounced  by  the  Court  of  Ses- 
sion are  most  dangerous.  It  may  not  only  have  the  effect 
of  rendering  useless  the  valuable  statute  of  prescription,  but 
of  disturbing  the  rights  and  properties  of  almost  all  the 
families  in  the  kingdom  vrho  have  enjoyed  landed  estates  for 
any  length  of  time,  and  it  is  directly  opposed  to  every  prin- 
dple  hitherto  established  in  the  law  of  Scotland.  For,  sup- 
posing a  destination  could  be  discovered  which  had  remain- 
ed latent  and  unknown  for  centuries  to  heirs  male,  and  that 
the  estate  had  been  possessed  for  all  that  period  by  regular 
and  feudal  investitures  to  heirs  of  line,  nevertheless  if  this 
decision  be  affirmed,  the  heir  male,  or  any  other  heirs  under 
these  old  and  latent  destinations,  which  may  have  been  ne- 
glected for  centuries,  may  now  come  forward  and  take  the 
estate  from  the  heirs  of  line,  perhaps  the  daughters  of  the 
last  proprietor,  who  were  the  heirs  of  investiture.  In  regard 
to  the  original  destination  here,  it  is  evident  that  the  words 
"  to  the  other  heirs,  male  or  female,  without  division,"  ex- 
tended only  to  the  immediate  children  of  Adolphus  Durham 
and  Jean  Bruce,  and  not  to  their  descendants,  and  therefore 
that  the  exclusion  of  heirs  portioners  could  not  be  extended 
any  further. 

Pleaded  for  the  Respondents. — 1.  In  the  title  to  the  estate, 
Mr.  Hamilton  conveyed  it  to  the  heirs  of  his  body,  which 
failing,  to  the  other  heirs^  male  or  female,  without  division^ 
of  Adolphus  Durham  and  Jean  Bruce.  Females  are  there- 
fore called  to  succeed  without  division,  which  clearly  ex- 
cludes heirs  portioners.  In  the  first  place,  it  is  a  direct  line 
of  succession  that  is  established  by  the  deed»  viz.  a  succes- 
sion in  favour  of  heirs  male ;  and  there  being  no  room  in  it 
for  heirs  of  conquest,  the  succession  must  naturally  devolve 
to  the  eldest  heir  male,  one  after  another.  But  heirs  male 
and  female  without  division  are  coupled  together  in  the 
same  sentence ;  so  that  the  plain  meaning  of  the  testator 
was,  that  the  eldest  heir  female  should  be  preferred,  in  case 
of  the  succession  opening  to  females,  in  the  same  way  as  the 
eldest  heir  male  (if  there  had  been  heirs  male)  woiJd  have 
had  the  preference. 

2.  It  being  indisputable  that  the  succession  is  given  to 
one  female  without  division,  the  spirit  of  the  law  of  Scot- 
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1811.       land  neeeflsarily  leads  to  the  preference  of  Mrs.  ShiUinglaw. 
Even  in  the  case  where  the  common  law  takes  effect,  and 


^"^  «"'  ^^'  ^^^^^^  ^^^  succession  among  heirs  portioners,  the  eldest  ii 
DUBBAM,  &c.  allowed  a  preference.  She  gets  a  title  of  honour,  the  pnt- 
cipal  mansion-house  and  garden,  and  any  superiorities  thai 
may  have  belonged  to  the  predecessor ;  and  the  very  reaaon 
assigned  for  this  by  Mrs.  Weir  and  her  husband,  m  that 
these  particulars  cannnot  be  divided,  and  that  sapeiioii 
cannot  be  multiplied,  showed  the  preference  given  to  eideit 
heir  female,  who  gets  all  those  rights  that  will  not  bear  di- 
vision, and  of  course,  where  a  whole  estate  is  given  to  an 
heir  female  without  division,  the  legal  interpretation  ia^  that 
the  eldest  must  be  preferred.  Nor  is  there  any  reason  for 
supposing,  as  is  contended  for  by  the  appellants,  that  the 
exclusion  of  heirs  portioners  was  confined  to  the  bein  of 
Adolphus  Durham  and  Jean  Bruce,  because,  if  he  had  any 
dislike  to  any  of  them  he  could  have  excluded  them  altoge- 
ther, and  not  left  it  to  the  contingency  of  whether  the 
second,  third,  or  fourth  daughter  succeeded,  on  failure  of 
elder  sisters.  His  object  seems  to  have  been,  to  transmit 
his  estate  entire  to  his  successor,  and  to  let  it  go  by  the 
same  destination  by  which  he  held  his  paternal  estate.  For, 
by  the  ancient  charters  of  the  estate,  it  appeared  that  hein 
portioners  had  been  excluded,  the  heir  female  being  called 
without  division. 

But  the  appellants  say,  even  supposing  all  this  were  tne, 
yet  as  the  estate  has  been  held  upon  titles  of  those  who 
were  served  as  heir  of  line,  and  infeft  as  heir  of  line,  for  a 
period  of  seventy  years,  the  previous  investitures  are  com- 
pletely done  away  with,  and  the  right  is  thus  secured  by 
the  positive  prescription  secured  by  the  statute  1617,  c  13. 
But  this  proceeds  upon  the  mistaken  supposition  that  Robert 
Durham's  service  of  1729  was  a  mere  service  as  heir  of 
line.  It  was  a  service  as  heir  of  provision  as  well  as  of  heir 
of  line.  It  is  a  proposition  confirmed  by  repeated  decimons, 
that  if,  in  a  special  service,  there  appears  on  the  face  of  the 
retour,  conclusive  evidence  of  the  character  in  which  an  heir 
serves,  or  must  necessarily  serve,  it  is  quite  enough  to  es- 
able  him  to  take  every  subject  destined  to  an  heir  of  that 
particular  description,  just  as  much  as  if  he  had  specified 
the  particular  denomination.  In  regard  to  general  serrieesi 
perhaps  it  may  be  different  But  no  difficulty  can  occar  in 
special  service,  because  the  claimant  does  not  set  forth  any 
general  character,  but  positively  avows  his  intentiona  to 
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serye  himaelf  heir  to  the  lands  speoifiod  in  his  claim^  so  that       leu, 
it  is  reasonable  to  presume  that  he  wishes  to  assume  that 


character.  Accordingly^  in  the  present  retour,  he  ezpresslj  »obham,  &o. 
claimed  to  be  served  as  in  right  to  the  following  titles :  1.  pubbam,  &c. 
To  a  charter  in  favour  of  Hugh  Watt  and  his  son  Robert, 
and  their  heirs  and  assignees,  dated  24th  May  1677*  2. 
To  a  charter  from  the  crown  in  favour  of  Thomas  Hamilton 
of  Boghead,  5th  Dec.  1679.  And  lastly.  To  a  charter  from 
the  crown,  dated  24th  March  1702,  in  favour  *^  of  Robert 
"  Durham  of  Foulshiells,  brother  german  of  the  claimant 
"  Thomas  Durham,  therein  designed  eldest  lawful  son  of 
"  Adolphus  Durham,  merchant  burgess  of  Edinburgh,  pro« 
*'  created  between  him  and  the  deceased  Jean  Bruce,  his 
"  spouse,  sister  uterine  of  the  said  Thomas  Hamilton, 
"  Boghead,  and  the  heirs  of  his  body,  wham  failing^  the 
**  other  heirs,  male  or  female,  without  division,  procreated 
*' between  the  said  Adolphus  Durham  and  Jean  Bruce." 
Thus  the  words  *<  heir  of  line"  contain  merely  a  falsa  de- 
monstratio.  It  was  clear  that  the  Inquest  saw  his  true  cha- 
racter of  heir  of  provision  set  forth  in  the  deeds ;  and  their 
meaning  of  necessity  was,  that  being  thus  brother  german 
and  HEIR  OF  LiNB  to  his  brother  Robert,  he  was  therefore  his 
heir  of  provision  in  the  lands  specially  claimed.  The  deci- 
sions support  the  conclusion  that  the  service  so  taken  is  not 
incooBistent  with  a  service  as  heir  of  provision.  In  Living-  Forbes'  CoU. 
aton  V.  Menzies,  22d  Jan.  1706,  it  was  found  that  a  general  P*  7^-  ^or. 
retoor  as  heir  of  line,  carried  right  to  a  provision  in  a  con* 
tract  of  marriage  in  favours  of  heirs  male,  both  characters 
coinciding  in  the  same  person,  although  nothing  appeared 
in  the  service  as  to  the  terms  of  the  contract.  In  Dalhousie  Mor.  5241. 
V.  Lord  and  Lady  Hawley,  13th  Nov.  1712,  the  Earl  of 
Dalhousie,  in  1646,  made  a  settlement  of  his  estate  in  favour 
of  George  Lord  Kamsay,  his  son,  and  the  heirs  male  of 
hiabody ;  whom  failing,  to  his  own  heirs  male  whatsoever; 
by  virtue  whereof  Lord  George  was  infeft  in  1647.  William 
Earl  of  Dalhousie,  the  eldest  son  of  Lord  George,  expede  a 
service  in  1647,  and  was  infeft  '*  tanquam  legitimus  et  pro- 
*'  piaquior  haeres  to  his  father.**  To  this  Earl  William  ano- 
ther Earl,  his  cousin  german,  being  served  heir  male  in  1711, 
parsued  a  reduction  improbation  against  Lady  Hawley  and 
Earl  William's  only  child,  and  heir  of  line  of  all  rights  and 
titles  to  the  estates  in  her  person,  founded  upon  the  suppos- 
ed defect  in  her  father's  service.  '^  The  Court,  however, 
"  found  that  Earl  William  being  eldest  son,  and  thereby 
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1811.        "  both  heir  male  and  of  line  to  Earl  George,  and  senred 
—    "  legitimtis  et  propinquior  haeres  to  him  in  lands,  wherein 
DDBHAM,  &0.  €i  jj^yi  George  was  infeft  to  himself,  and  his  heirs  male  onght 
DURHAM,  &c.  "  to  be  understood  as  served  in  the  terms  of  Earl  George's 
"  infeftment,  and  therefore  repelled  the  objection,  and  sns- 
"  tained   the  process."      This  is  a  decision  expressly  in 
Mor.  14016.  point  in  favour  of  the  respondents.      In  Bell  t;.   Carm- 
thers,  June   1749>   the  service   had   taken   place  in   the 
wrong  character^  Jane  Bell  having  been  served  heir  of 
provision  instead  of  heir  of  line,  yet  the  Court  found  that 
Jane  Bell  so  served,  although  in  that  erroneous  charae- 
ter,  was  entitled  to  take  up  the  provision  as  heir  of  line, 
because  the  service  itself  showed  that  she  was  actually 
the  person  called.     Other  decisions,  down  to  Graham  v. 
Mor.  16118.  Durham,  3lst  Jan.  1798,  were  referred  to.    In  this  last  case, 
an  objection  was  stated  to  the  progress  of  titles.  That  al- 
though the  same  were  settled  by  marriage  contract  upon 
David  Muirhead,  and  the  heirs  of  his  marriage  with  Mrs. 
Jean  Scott,  yet  the  precept  of  clare  constat^  by  which  Alex- 
ander Muirhead,  the  son  of  that  marriage,  had  made  up  his 
titles  to  the  lands  so  provided,  bore  only  that  '*  he  was  near- 
**  est  and  lawful  heir  of  his  father,"  and  did  not  expressly 
bear  that  he  Was  heir  of  provision,  though  it  recited  the 
Graham  «.      contract  of  marriage,  and  that  this  was  the  investiture  under 
J^^*™-    g  which  the  lands  were  held.    The  objection  was  repelled. 
Mor.  15118.  '^bis  was  a  case  oi  falsa  demonstration  and  of  the  same  na- 
Unreported,   *^^®  "^^^^  ^^^  present.     Orr  t;.  Orr,  Nov.  1798,  and  Blane  v. 
ante  p.  1.      Earl  of  Cassillis,  1807,  were  also  founded  on. 

2.  But  the  respondents  contend,  even  supposing  these 
were  not  good. services  as  heirs  of  provision,  stiU  they  would 
be  entitled  to  take  as  heir  of  provision  under  the  old  inves- 
titures. 3.  And,  in  pleading  this  last  ground,  the  positive 
prescription  now  set  up  to  fortify  the  services  and  infeft- 
ments  taken  as  heirs  of  line,  would  not  avail,  because  she 
has  a  right  to  ascribe  her  right  to  the  best  of  any  two  tides 
that  may  be  in  her  person.  The  object  of  the  statute  1617, 
c.  12,  regarding  the  positive  prescription,  obviously  was  to 
secure  a  person  and  his  family,  who  have  the  title  thereby  re- 
quired, from  all  challenge  and  inquietude  at  the  instance  of 
strangers  claiming  the  estate  from  them ;  but  not  by  any 
means  to  prevent  the  succession  going  according  to  the 
established  investiture,  or  to  prevent  that  investiture,  or 
even  a  separate  personal  deed  from  taking  place.  But  eyen 
if  prescription  had  run  on  the  services  and  infeftmenta  taken 
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as  heir  of  line,  these  services,  as  they  refer  specially  to  the       1811. 

rights  by  which  the  claimant  claims,  as  heir  of  provision,  the    

service  as  heir  of  line  must  be  qualified  by  the  rights  upon  ^^^^^  ^^ 

which  it  proceeds,  which  is  that  of  heir  of  provision,  and  robbrtsom, 

therefore  held  to  comprehend  a  service  as  heir  of  provision. 

Consequently,  the  prescription  pleaded  upon  these  can  only 

go  to  confirm  the  respondents'  right,  and  not  undo  it.    In 

Smith  and  Bogle  v.  Gray,  Kilk.  30th  June  1752,  a  case  of  Voce  Pre- 

this  nature  was  decided,  where  a  party  possessed  for  about •^P**^"* 

60  years  upon  retours  and  infeftments  in  their  favour  as 

heirs  ofline^  and  yet  a  simple  destination,  executed  by  their 

father,  which  had  lain  dormant  for  nearly  80  years,  was 

found  to  be  effectual  to  carry  the  estate  from  the  heir  of 

line  to  the  heirs  substituted  in  that  deed.     So  that  the  ap* 

pellants'  plea  on  the  ground  of  prescription  cannot  avail  in 

this  case. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  complained 
of  be,  and  the  same  are  hereby  affirmed. 

For  the  Appellants,  John  Clerk,  David  Cathcart. 
For  the  Kespondents,  FFm.  Adam^  Sir  Samuel  Romilly^ 

J.  Wolfe  Murray, 


Thomas  Cadbll  and  William  Davibs,  Book-l 
sellers  in  London  ;  and  William  Cebbch.  V    Appellants ; 
Bookseller  in  Edinburgh,         .        .        ) 

Jambs  Kobbrtson,  Printer  in  Edinburgh,  Respondent. 

House  of  Lords,  16th  July  1811. 

LlTSBART     PbOPBRTT — CoFTRIOHT  —  PbOTBCTION    BOTH    BT    THB 

Act  akd  at  Common  Law. — ^This  was  the  case  of  an  interdict  and 
action  of  damages  brought  by  the  appellants,  in  right  to  the  copy- 
right of  the  Works  of  Bums  the  Poet,  which,  after  the  publication 
of  Dr.  Gunie's  edition,  had  been  pirated  and  published  by  the  re- 
spondent The  book  had  not  been  entered  at  Stationers'  Hall, 
and  the  Court  of  Session  held,  that  the  only  protection  lay  in  the 
statatoxy  penalties ;  and  if  the  book  was  not  entered  in  Stationers' 
Hall,  no  action  was  competent  at  common  law  for  indemnifica- 
tion or  protection.  In  the  House  of  Lords,  this  judgment  was  re- 
Tened  by  a  special  declaration,  stating  that,  though  the  work  was 
not  so  registered,  yet  that  the  parties  had,  for  the  term  specified  in 
the  statute,  a  right  rested  in  them,  entitling  them  to  maintain  a 
soit  for  damages,  and  also  to  interdict  in  case  of  the  yiolation  of 
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181 1.  that  right    It  was  also  held.  That  the  penalties  and  forfntma  n 

'  the  statutes  of  Qaeen  Anne  applied  only  to  the  first  fourteen  jtm, 

CADBLL,  See.      and  not  to  the  second. 

The  appellants  were  proprietors  of  the  Works  of  the  lite 
Robert  Bornsy  the  Scottish  poet ;  and  the  question  at  isne 
by  the  present  appeal  was,  Whether  the  appellants  had  anj 
legal  remedy  for  the  protection  of  the  right  which  they  bad 
acquired  in  the  copyright  of  these  works,  though  they  had 
not  been  entered  in  the  register  book  of  the  Companj  of 
Stationers  in  London ;  and  if  they  had  such  legal  remedyi 
what  that  remedy  was  ? 

In  the  year  1786,  Burns  published  at  Kilmarnock*  in  Ayr- 
shire,  the  first  edition  of  his  poems. 

In  the  year  ITS?,  he  published  in  Edinburgh,  a  second 
edition,  which  he  sold  to  the  appellant,  Mr.  Creech.  As  to 
this  edition,  the  term  granted  by  the  statute  expired  in 
1801* 

In  the  year  1793,  the  poems  of  Bums  came  to  a  new  edi- 
tion. On  this  occasion  he  added  twenty  new  poems  to  the 
collection.  The  property  of  these  new  pieces  was  vestfid 
in  the  appellant,  Mr.  Creech,  in  consequence  of  an  agree- 
ment entered  into  between  the  author  and  him  in  the  year 
1787.  By  this  agreement,  Burns  conveyed  to  the  appeUant, 
Mr.  Creech,  his  right  of  property  in  this  new  edition,  in  the 
1793.  following  terms : — "  The  sole  property  legally  inherent  in 
**  me  of  the  poems  already  published  by  me  in  one  Tolame 
**  octavo,  and  of  which  I  am  the  authori  with  any  additions, 
*'  alterations,  or  corrections  I  may  make  to  the  said  yolome, 
"  in  any  future  edition,  if  such  shall  be." 

The  benefit  of  this  right  the  appellant,  Mr.  Creech,  com- 
municated to  the  other  appellants,  Messrs.  Cadell  and  Danes. 
Of  the  additional  pieces  published  in  1793,  the  exdiuive 
privilege,  according  to  the  provisions  of  the  statute,  did  not 
expire  till  the  year  1807. 

In  the  year  1796  Bums  died.  He  left  his  family  in  Tenr 
distressed  circumstances,  their  only  resource  being  in  the 
publication  of  his  works.  Dr.  Currie  of  Liverpool  benefo- 
lently  undertook  to  be  the  editor  of  a  complete  collection  of 
these ;  and  the  appellants  were  applied  to  by  the  guardiani 
of  tiie  family,  and  by  Burns'  widow,  (who  had  been  con- 
firmed his  executrix,  and  bad  conveyed  her  rights  as  such  to 
trustees),  to  purchase  the  book  when  prepared  for  the  preo. 
The  appeUants  agreed  to  the  proposal,  and,  on  the  35th  of 
February  1800,  a  contract  was  entered  into  between  the 
appellants  of  the  one  part,  and  of  the  other,  •*  William  Mu- 
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"Weill  Esq.,  physician  in  Dumfries,  John  Mnrdo,  Esq.  of       1611. 

"  Hardriggs,  and  John  Syme,  Esq.  collector  of  stamp-duties 

"  at  Damfries,  the  acting  trustees  for  the  family  of  the  de- 

"  ceased  Robert  Burns,  sometime  residing  in  Dumfries,    bobbbtson 

"North  Britain,  Gilbert  Bums,  farmer  at  Mossgeil,  only 

"  brother  and  nearest  heir-male  to  the  sunriTing  infant  ohil^ 

"  dren  of  the  said  Robert  Bums,  Jean  Armour,  the  widow 

"and  mother  to  the  said  children,  William  Thomson  of 

"  Moat,  writer  in  Dumfries,  factor  loco  tutorisj  appointed  by 

"  the  Right  Honourable  the  Lords  of  Council  and  Session  in 

"  Scotland  to  the  said  infant  children,  viz.  Robert,  Frances, 

"  William  Wallace,  Nicol,  and  James,  of  the  said  Robert 

"  Bums  and  Jean  Armour,  during  their  pupillarity.'' 

The  agreement  proceeded  on  the  recital  :-^That  the  said 
Messrs.  Thomas  Cadell,  William  Davies,  jointly,  with  the 
said  William  Creech,  were  entitled  to  the  copyright  of  the 
Works  formerly  published  of  the  said  Robert  Burns,  for  the 
remainder  of  a  period  of  years  then  unexpired ;  and  the 
family  of  the  said  Robert  Burns  having  in  their  possession 
at  the  time  of  his  death  several  original  works  and  writings 
of  his  own  composition,  and  then  unpublished,  the  said  trus- 
tees, upon  the  behalf  of  the  family,  agreed  withthe  saidMessrs. 
Thomas  Cadell  and  William  Davies,  and  William  Creech, 
that  the  same  should  be  united  and  incorporated  with- the 
said  Works  so  formerly  published.  And  that  a  new  com- 
plete edition  of  such,  and  so  many  of  the  works  and  corapo- 
dtions  of  the  said  Burns  as  James  Currie,  M.D.  and  F.  R.  S. 
of  Liverpool,  with  the  advice  and  consent  of  the  said  trus- 
tees, should  think  proper  for  publication,  should  be  printed 
in  four  volumes  octavo,  with  a  life  of  the  said  Robert  Burns 
to  be  prefixed  thereto,  to  be  written  by  the  said  James  Currie. 
Therefore,  and  for  certain  valuable  considerations  to  be  paid, 
ind  obligations  to  be  performed,  on  the  part  of  the  appeUants, 
the  other  parties  "  give,  grant,  bargain,  seU,  assign,  and  con- 
"  firm»  unto  them,  their  executors,  administrators,  and  asitigns, 
"  all  that  the  said  intended  edition,  not  exceeding  2000  copies, 
"  in  four  volumes  octavo  of  the  Works  of  the  said  Robert 
"  BumS)  with  his  life,  by  the  said  James  Currie,  to  be  prefixed 
''  thereto,  so  to  be  printed  and  published,  under  the  super- 
"  intendence  of  the  said  James  Currie,  and  at  the  costs, 
"charges^  and  expenses  of  the  said  Thomas  Cadell  and 
"William  Davies;  and  also,  all  the  copyright,  right  of 
"  authorship,  use,  interest,  trust,  property,  claim,  demand, 
*'  privilege,  and  authority  whatsoever,  which  the  said  Ro< 
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1811.       "  bert  Bums  in  his  lifetime  had,  or  which  thej,  the  nid 

"  William  Maxwell,  John  Mardo,  John  Syme,  Gilbert  Burns, 

CADBLL,  &c.  a  Jean  Armour,  and  William  Thomson,  or  any  other  of 
moBKBTsoir.  "  them,  or  any  other  person  or  persons,  now  have,  or  of 
''  right  ought  to  have»  by  force  or  virtue  of  any  law,  statute, 
*'  usage,  or  custom  whatsoever,  or  howsoever,  of,  in,  and  to 
''  the  said  Works  of  the  said  Robert  Burns,  and  his  h'fe  to 
«*  be  prefixed  thereto,  and  to  be  contained  in  such  intended 
*^  edition,  and  every  part  and  parts  thereof.  And  abo 
**  of,  in,  and  to  all  other  works  and  compositions  of  the 
*'  said  Robert  Bums,  which  may  not  be  inserted  in  such  in- 
'*  tended  edition,  together  with  full  power  and  authority  to 
"  print  and  reprint  all  such  works,  and  to  sell,  vend,  and 
<<  dispose  of  the  same  from  time  to  time ;  and  at  all  times 
'*  hereafter  to  have  and  hold  the  said  intended  edition,  and 
**  all  future  editions  of  the  said  works,  and  also  the  copj- 
'*  right  in  and  to  all  the  works  of  the  said  Robert  Bums, 
*'  and  all  other  premises  with  the  appurtenances  hereby 
"  assigned  ;  and  all  profit,  benefit,  and  advantage  that  shaD 
"  or  may  arise  by  and  from  printing,  reprinting,  publishing, 
'*  selling,  vending,  and  disposing  of  the  same,  unto  the  said 
**  Thomas  Cadell  and  WUliam  Da  vies,  their  executors,  ad- 
*'  ministrators,  or  assigns,  as  their  own  proper  goods  and 
'*  chattels,  and  sole  and  exclusive  property  for  ever,  for  so 
''  long  time  as  such  property  can  or  may  by  law  sabost, 
*'  remain,  and  endure." 

Under  this  assignment,  joined  with  the  original  assign- 
ment in  the  year  1787,  the  appellants  were  fully  vested  in 
all  right  of  property,  or  exclusive  privilege,  in  regard  to 
these  works,  which  had  stood  in  the  persons  of  Bums  or  of 
his  representatives. 

In  1802,  about  two  years  after  the  publication  of  Dr.  Cor- 
rie*s  edition  of  Burn's  Works,  the  respondent,  James  Ro- 
bertson, a  printer  and  bookseller  in  Edinburgh,  published  a 
book,  entitled,  *«  Poems^  chiefly  in  the  Scottish  dialect,  by 
"  Robert  Burns,  1802." 

Besides  the  poems  published  in  1787,  of  which  the  term 
of  exclusive  privilege  had  expired  in  1801,  this  publication, 
the  appellants  stated,  included  many  poems  pirated  from  the 
edition  1793,  and  from  Dr.  Gurrie's  edition  of  1800. 

In  order  to  stop  these  depredations,  the  appellants  brought 
a  suspension  and  interdict  (injunction),  which  was  passed  by 
Lord  Meadowbank,  Ordinary  on  the  Bills. 

They  also  raised  an  action  in  the  Court  of  Session  against 
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the  respondent,  concluding  against  him  to  pay  to  the  pur-       leii. 
saers  the  sum  of  £200,  in  name  of  damages,  and  as  an  in-    ■ 
damnification  for  the  loss  they  had  sustained  by  his  invasion  cadell,  &c. 
of  their  exclusive  right,  and  for  £60  sterling  of  expenses.       robrrtsoh. 

The  bill  of  suspension  and  action  of  damages  were  founded 
upon  the  before  recited  assignments,  and  upon  the  act  of 
Parliament  of  the  8th  of  Queen  Anne,  c.  18,  entituled,  <'  An 
'*  act  for  the  encouragement  of  learning,  by  vesting  the 
"  copies  of  printed  books  in  the  authors  or  purchasers  of 
*'  sQch  copies  during  the  time  therein  mentioned." 
These  two  actions  being  conjoined,  the  respondent  stated  the 
following  defence : — ^That  the  appellants  had  not  produced 
the  assignments  from  Bums  and  his  family  upon  which  they 
foonded  their  title  to  bring  the  action ;  but  this  defence 
having  been  done  away  with  by  producing  the  assignments, 
the  defences  were,  1st,  Supposing  the  appellants  to  have  a 
legal  right  to  the  exercise  of  the  exclusive  privilege  of  print- 
ing Burns'  Works,  there  was,  in  point  of  fact,  no  invasion  of 
that  privilege,  since  all  the  poems  published  by  the  respond- 
SDt  were  either  first  published  in  the  edition  of  1787,  the 
privilege  of  which  was  admitted  to  be  expired ;   or  were 
given  freely  to  the  public,  and  abandoned  by  Bums  himself, 
who  sent  them  to  newspapers,  or  occasional  publications, 
not  only  with  no  expectations  of  emolument,  but  with  ex- 
press contempt  for  remuneration.    Secondly,  With  regard  to 
the  poems  in  Dr.  Gurrie's  edition,  published  from  the  manu- 
scripts found  in  Burns'  repositories,  the  respondent  con- 
tended, that  there  was  not  vested  or  acknowledged  by  the 
hw  any  right  to  the  executors  or  representatives  of  a  de- 
ceased author,  exclusively  to  print  and  sell  his  unpublished 
compositions.    That  his  family,  after  his  death,  might  refuse 
to  publish  them,  or  they  might  sell  them  as  manuscripts ; 
bnt  if  they  published  them  to  the  world,  they  could  claim  no 
Qxclosive  privilege  of  multiplying  copies  of  them.    On  the 
merits,  it  was  pleaded,  1st,  That  even  in  the  simplest  and 
most  abstract  case,  no  author,  nor  assignee  of  an  author,  has 
by  the  statute  of  Queen  Anne,  an  exclusive  privilege  relative 
to  a  book  which  has  been  published,  unless  it  has  been  pre- 
viously entered  in  Stationers'  Hall.     And,  secondly,  That  at 
all  events,  even  were  such  exclusive  privilege  admitted, 
though  it  might  justify  an  interdict,  or  give  the  appellants 
a  right  to  penalties,  it  could  never  be  made  the  foundation 
of  an  action  for  damages.  ' 

Lord  Glenlee,  before  whom,  as  Ordinary,  the  cause  came, 

(ordered  memorials,  to  report  the  whole  cause  to  tho  Court. 
VOL.  V.  2  k; 
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1611.       He  also  directed  a  condeficendence  to  be  given  ia,  so  that 
— —  -    certain  disputed  facts  might  be  specifically  stated  by  tho 

CADBLL,  ice,  parties,  to  be  answered  by  the  respondent. 

BOBBRTsoK.       ^^0  disputed  facts  related  to  the  question.  Whether,  on 
the  supposition  that  the  appellants  had  a  right  to  legal  re- 
medies for  the  protection  of  a  book  not  entered  in  StationenT 
Hall,  the  respondent  was  not  entitled  to  plead  that  all  the 
pieces  which  he  was  accused  of  having  pirated  from  the  edi- 
tions in  1793  and  1800,  had  been  abandoned  to  the  wodd  bj 
Bums  himself  before  they  appeared  in  either  of  these  editions. 
The  Lord  Ordinary,  in  ordering  this  condescendenoe,  ex- 
pressed his  opinion  that  the  appellants  ought  to  specify  the 
poems  which  they  charged  against  the  respondent  as  pin- 
cies ;  and  that  the  respondent  should,  on  his  part^  specifi- 
cally state  in  what  manner  he  intended  to  justify  the  pub- 
lication of  these  particular  pieces,  and  from  what  publiea- 
tion  he  alleged  he  had  taken  them,  which  accordingly  the 
appellants  did,  by  furnishing  a  list  of  the  pirated  piecea 
But  the  respondent,  instead  of  a  specific  answer,  contented 
himself  with  stating,  1st,  That  the  poems  first  published  in 
the  edition  1793,  were  never  conveyed  to  the  appeUantii 
there  being  (as  he  stated)  no  new  conveyance  from  Burns  at 
that  period,  and  that  the  original  contract  in  1787  only  gave 
a  right  to  the  poems  then  published,  with  any  additions, 
alterations,  or  corrections,  which  the  author  might  uake  on 
them ;  and  did  not  extend  to  any  new  poems  he  might  after* 
wards  compose.  And,  2d.  That  all  the  other  poems  in  the  a(h 
pellants'  condescendence  were  abandonedandgiventoapuUi- 
cation,  termed,  **  J  ohnston^s  Musical  Museum,  **  or  to  the  col- 
lection  of  songs  published  in  Edinburgh  by  Mr.  ThomBOO, 
without  any  reservation  of  Bums^  right  of  property.    Infor- 
mations for  the  parties  were  also  given  in  and  reported  to 
the  Court  by  the  Lord  Ordinary.    When  the  cause  came  to 
be  advised,  the  Court  took  it  up  as  a  question,  chiefly,  if  not 
solely,  as  to  the  effect  of  the  statute,  whether  or  not  it  eonM 
protect  the  copyright  of  a  book  not  entered  in  Stationen' 
May  16, 1804.  Hall  ?  And  pronounced  this  interlocutor : — "  Upon  the  re- 
**  port  of  Lord  Olenlee,  and  having  advised  the  informa> 
"  tions  for  the  parties,  the  Lords  recall  the  interdict ;  find  the 
'*  letters  orderly  proceeded ;  sustain  the  defences  against  the 
*'  action  of  damages ;  assoilzie  the  defender,  and  decern. 
Dee.  18, 1804.  On  reclaiming  petition,  the  Court  adhered.* 

*  Opinions  of  the  Judges. 
Lord  Fbbbidbnt  Camfbbll.-— '<  There  is  one  point  only  aigoc^ 
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Againat    these    interlocutora    the    present   appeal    was       isii. 
broQght  to  the  House  of  Lords. 


Pleaded  by  the  Appellants.— I.  The  appellants  being  pro-  cadell,  &c. 
prietors  of  the  Works  in  question  for  the  term  of  years  Robertson. 
granted  by  the  statBte  of  Qaeen  Anne,  had>  by  yirtue  of 
that  statute,  a  right  vested  in  them,  which  they  were  entitled 
to  have  protected  by  an  interdict,  and  by  an  action  of  da* 


hen;  and  this  h  upon  the  late  act,  in  regard  to  literary  property.  In 
my  opinion,  the  decision  of  the  cause  does  not  depend  on  this  point 
alone,  but  much  more  upon  otherB.  1.  The  few  poems  which  are 
in  ^estion  had  been  abandoned  to  the  world  before  any  of  these 
editions  were  published.  2.  They  were  mixed  up  in  the  mass  of 
theyolumes  published  and  republished  by  Dr.  Currie,  as  to  which  the 
terai  of  the  statute  is  expired,  and  cannot  be  prorogated  by  this  de* 
TJce  of  putting  in  a  few  additional  poems,  especially  as  even  these 
bad  come  under  the  original  purchase.  3.  The  statute,  whether 
ccmferring  a  new  right,  or  settling  the  boundaries  of  an  old  one,  pre- 
•eribed  remedies  as  the  only  ones  that  could  be  used,  and  left  no  room 
for  actions  of  damages.  The  conditions  there  set  forth  were  adopted 
aoeoidiDgly,  and  this  is  the  true  reason  why  the  clause  concerning 
entry  in  Stationen^  Hall  is  so  worded.  Is  it  possible  that  two  ac« 
tims  eould  go  on  at  the  same  time^  or  two  conclusions—one  for 
damages,  the  other  for  penalties  ^  Monopolies  in  general  cannot  well 
be  imposed  by  actions  of  damages.  The  fines  provided  by  the  act, 
or  the  penalties^  or  the  seiaure  of  the  goods,  are  the  proper  reme- 
diei. 

'*  As  to  injunctions  and  interdicts,  these  are  no  evidence  of  oom- 
sran  law  right,  or  indeed  of  any  right  at  all,  unless  perhaps  a  prima 
foc*^  one  granted  every  day,  and  upon  any  colour  of  right,  to  keep 
nstteis  entire,  until  the  merits  are  tried,  especially  where  it  is  in 
&Toiir  of  possession.  But  suppose  only  a  statutory  penalty,  e.g, 
tltamp  acts,  it  is  very  proper  to  grant  an  interdict  against  doing 
*  the  law  declares  punishable." 

Lord  Justice  Clbrk  (Hopb).-^<*  I  am  for  adhering.'' 

Loan  WooDHousBLEB. — **  An  action  of  damages  lies  at  common 
and  the  entry  in  Stationers'  Hall  ?ras  only  applicable  to  the 
i  where  the  penalties  alone  are  sought  to  be  recovered,  and  the 
I  of  action  to  three  months  applies  to  the  whole  statute." 

IiOBD  Hermand. — *'No;  it  does  not.    There  is  a  literary  property 

k  common  law." 

Loan  Mbaoowbank. — **  A  British  statute  cannot  be  construed 
atly  here,  and  in  the  House  of  Lords.  I  am  dear  that  the 
I  lies  here,  independent  of  the  entry  in  Stationers'  Hail.*' 

I^ai)  AniCABALB. — **  The  damage  given  to  the  author  is  the  for* 
|eitiffe  and  delivery  of  all  the  sheets  published  to  the  author  and  his 

signees,  who  also  may  be  the  informer.    I  am  for  adhering." 
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18U.       mages  as  in  the  present  case.    2.  The  condition  of  entry  in 

Stationers'  Hall  does  not  apply  to  the  vesting  the  property 

cADELu,  &c.  ^f  j^jjy  ^^,.jj  j^  ^j^^  author,  or  his  assignees,  for  the  term  of 
KOBBRTsoN.  jears  limited  by  the  statute ;  but  such  condition  of  entry 
relates  merely  to  the  subjecting  the  offenders  to  the  for- 
feitures and  penalties  of  the  act  granted.  The  intention  of 
the  Legislature,  in  passing  the  act  of  Queen  Anne,  was  to 
accomplish  two  objects.  In  the  first  place.  To  declare,  in 
absolute  terms,  that  an  author  and  his  asagns  should  haTO 
the  exclnsiTe  priyilege  of  printing  and  reprinting  his  own 
works  for  the  term  of  fourteen  years  from  the  date  of  pub- 
lication ;  and  for  a  second  term  of  fourteen  years,  provided 
he  should  survive  the  expiration  of  the  first ;  and,  2ndly, 
To  enact  certain  penalties  and  forfeitures  against  offend- 
ers, upon  the  particular  conditions,  one  of  which  was,  that 
the  book  should  be  entered  in  Stationers'  Hall.  The  entry 
in  Stationers'  Hall,  is  only  applicable  to  the  recofeiy  o( 
the  penalties  and  forfeitures,  but  the  vesting  of  the  right 
and  the  protection  which  the  act  affords,  stands  free  of 
any  such  condition.  Indeed,  were  it  otherwise,  the  inade- 
quacy of  the  remedies  prescribed  in  this  statute  for  the  pro- 
tection  of  authors,  would  be  apparent,  since,  on  the  one 
hand,  although  the  statute  orders  the  copies  to  be  forfeited, 
it  also  orders  them  forthwith  to  be  damasked,  and  made 
waste  paper  of.  And  also,  on  the  other  hand,  there  ia  a 
penalty  of  one  penny  per  sheet ;  this  penalty  goes  not  to 
the  author ;  but  one  half  to  the  informer,  the  other  to  the 
king.  The  consequence  of  this  is,  that  the  author,  who 
alone  is  injured,  receives  no  indemnification,  unless  he 
had  some  such  remedy  at  common  law  as  the  present 
action  of  damages.  The  remedies  of  the  statute  can  never 
apply  to  any  other  case  than  that  in  which  the  piracy  has 
not  been  fully  accomplished.  If  the  piratical  bookseller  has 
sold  off  his  edition,  and  so  accomplished  the  whole  et3» 
there  is  no  remedy  for  the  author,  since  no  copies  remain  to 
be  forfeited ;  and  no  sheet  is  to  be  found  in  the  custody  of 
the  person  contravening  the  statute,  upon  which,  in  termaof 

Lord  Balhuto. — '*  I  am  for  adhering.'* 

Lord  President  Campbell's  Session  Papers,  voL  115.* 

*  Lord  Mansfield,  in  Midwinter's  case,  on  a  consaltation  from  this 
coantry,  gave  his  opioion  as  counsel  in  1748,  thus :  — ."  It  was  always  beM 
that  the  entry  in  Stationers*  Hall  was  only  necessary  to  enable  the  pirty 
to  bring  his  action  for  the  penalties."  And  he  reiterated  that  opioioB 
in  the  case  of  Tonson  v.  Collins,  in  the  Queen*6  Bench,  as  a  jaclge.-* 
Vide  Blackstone's  Reports,  vol.  L  p.  330. 
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the  act,  a  penalty  can  be  levied.  In  the  interpretation  of  1811. 
statntea,  concerning  crimeB  and  public  wrongs,  the  enact-  — — — 
ment  of  penalties  may  well  be  considered  as  superseding  all  ^^"^^»  ^' 
proceedings  at  common  law ;  but  the  statute  in  question  robkrtboit. 
was  enacted,  not  so  much  for  the  punishment  of  crimes,  as 
to  bestow  a  private  and  individual  right,  and  to  provide 
certain  remedies  for  protecting  and  enforcing  it,  which)  ac* 
cording  to  the  fair  rule  of  interpretation,  can  never  be  held 
as  anything  else  than  a  cumulative  remedy  ;  without  which 
coDStniction,  the  right,  instead  of  being  protected,  would  in 
many  cases  be  entirely  defeated.  The  right  bestowed  by 
the  statute  is  not  a  monopoly,  but  merely  a  continuance  to 
the  author,  after  publication,  of  that  right,  which,  till  the 
moment  of  publication,  he  indisputably  has,  and  giving  him 
the  benefit  only  for  a  limited  time  of  the  productions  of  his 
own  genius  and  labour.  It  has  the  effect  merely  of  correct- 
ing what  is  unjust  and  harsh  in  the  principles  of  common 
law,  when  applied  to  a  new  and  peculiar  species  of  pro- 
perty. But  to  admit  the  competency  of  an  interdict  is  to 
acknowledge  the  principle  upon  which  an  action  of  damages 
rests.  Where  the  piracy  is  discovered  in  time  to  prevent 
the  publication,  an  interdict  is  the  remedy.  When  it  is  not 
discovered  till  afterwards,  and  the  person  guilty  of  the  en- 
croachment has  made  his  advantage  of  it,  while  the  author 
has  proportionally  suffered,  an  action  of  indemnification  is 
the  only  remedy.  Accordingly,  it  has  always  been  held, 
that  an  entry  in  Stationers'  Uall  was  only  necessary  to  en- 
able the  party  to  bring  his  action  for  the  penalties,  and  it 
was  so  found.  Tonson  v.  Collins,  1  Black,  p.  330,  and  other 
eases.  3.  The  act  extending  in  its  operation  to  both  parts 
of  the  island,  cannot  admit  of  one  interpretation  in  Scot- 
land, and  of  a  different  interpretation  in  England ;  and  the 
meaning  and  interpretation  given  to  it  by  the  appellants, 
have  been  confirmed  by  a  long  train  of  the  opinions  of 
judges,  by  the  practice  of  the  courts  of  equity,  and  decisions 
of  the  courts  of  common  law  in  England  ;  and,  on  a  recent 
occasion,  by  the  Legislature  itself;  and  tho  rights  of  indivi- 
duals, founded  upon  this  meaning  and  interpretation  of  the 
statute,  cannot  now  be  shaken  without  extreme  prejudice 
to  the  public. 
After  hearing  counsel, 

Loan  Chakcbllob  (Eldon)  said, — 

"  My  Lords,— 
'*  The  appellants  are  proprietors  of  the  Works  of  Burns,  the  cele- 
bnted  Scottish  poet 


B0BSET8OK. 
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1811.  *'  The  respondent  haying  pirated  parts  of  these  wodos,  the  appd- 

«^-*—    lant8»  in  1803,  applied  to  the  Court  of  Session  for  an  interiiet 
CADEX.X.,  &o.  against  the  respondent;  and  they  also  brought  an  action  agHsit 
him,  concluding  for  £200  of  damages,  and  £60  of  expenses. 

*^  The  bill  of  suspension  and  action  for  damages  were  fomilei 
upon  the  statutes  of  Anne,  c.  18,  rebtiye  to  literaiy  property,  sod 
these  actions  were  conjoined. 

*^  The  Court,  upon  these,  pronounced  the  two  interlocatois  t^ 
pealed*  from  of  16th  May  and  18th  December  1804.  (Here  hn 
Lordship  read  the  interlocutors  appealed  from.) 

<*  In  this  cause,  it  came  into  discussion  in  the  Court  below,  as  to 
some  of  the  poems  in  question,  if  the  exclusiTe  right  to  them  mi 
not  expiired  by  lapse  of  time ;  and,  as  to  others,  if  Bums  had  sot 
himself  thrown  them  open  to  the  public 

**  But,  on  looking  into  this  case  with  the  attention  due  to  it,  it 
dearly  appears  to  me  that  the  Court  proceeded  entirely  on  the  qsei* 
tion.  Whether  the  entry  at  Stationers'  Hall  was  necessaiy,  in  orfei 
to  give  a  right  to  maintain  the  action  or  not  I  One  of  the  jndgce 
said,  that  with  regard  to  some  of  the  works,  there  was  a  derelictioD 
of  the  author's  exclusiye  right,  but  none  of  the  other  judges  gare  an 
opinion  upon  that  point. 

'*  The  majority  of  the  judges  were  of  opinion^  that  if  a  book  is 
entered  in  Stationers'  Hall,  the  only  protection  lies  in  the  statutoiy 
penalties ;  but  that  if  the  book  was  not  so  entered,  no  proceediogs 
in  equity  could  be  had  for  the  protection  thereof. 

^  It  is  to  this  point  only  of  the  entry  in  Stationers'  Hall  that  I 
can  call  your  attention.  I  am  not  able  to  distinguish  what  poesH 
fall  within  the  other  grounds  of  defence,  and  what  do  not. 

^  The  sole  question  for  our  consideration,  thereferes»  at  jnetent  k 

if  there  exists  at  common  law  any  protection  of  the  right  of  propertj 

giyen  to  authors  by  the  statute  of  Queen  Anne^ 

Donaldson  v.      '^  The  judgment  of  this  House  in  the  great  questicm  as  to  lilsmiy 

5®^^®*'^   .  t^?^*  declared  that  there  was  no  right  of  property  at  cobudod 

2  Ero.'p.C.  '^^* 

p.  129.  «(  The  act  of  Queen  Anne,  in  the  first  section,  enacts,  that  aa  an- 

ther should  haye  the  exclusiye  right  of  printing  and  pubUshiiig  bb 
works  for  the  term  of  fourteen  years ;  and  it  then  goes  on  to  8bj> 
that,  in  case  of  pirated  works,  the  same  should  be  forfeited  sod 
damasked,  and  made  waste  paper  of,  and  that  for  eyeiy  sheet 
printed  or  exposed  to  sale,  contraiy  to  the  true  intent  and  mesDiBg 
of  the  act,  the  offender  or  offenders  should  forfeit  and  pay  one  peosj 
per  sheet,  one  moiety  to  the  crown,  the  other  to  the  common  infor- 
mer. 

**  In  the  next  section  of  the  act,  it  is  enacted,  that  no  pensltics 
should  be  receiyed  unless  the  title  of  the  book  was  entoed  in  Sta- 
tioners' Hall ;  and  the  whole  question  in  the  present  case  is,  If  there 
be,  or  be  not  any  remedy  at  law,  or  in  equity,  for  the  pubhcatioo  el 
a  book  not  entered  in  Stationers'  Hall. 
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"  In  the  great  cause,  Donaldson  v.  Becket,  in  1774,  as  to  !i-        1811. 
teraxy  property,  in  this  House,  there  was  some  differeDce  of  opinion     ■ 
among  the  judges  as  to  the  effect  of  this  statute.    Mr.  Justice  Willis  cidsll,  &c. 
thoi^t  that  there  was  no  protection  but  in  the  penalty,    Mr.  Jus-  hobbe'tsoh. 
tiee  Yates  was  of  opinion  that  the  statute  gave  a  right,  and  that  the 
common  law  attached  remedies  to  enforce  this  statutory  right. 

«*  In  the  former  case  of  Tonson  v.  Collins,  Lord  Mansfield  had  1  Blackstone, 
giTen  as  his  opinion,  that  there  was  a  right  at  common  law  to  pro-P-  ^^^* 
tect  the  authors  giren  by  the  statute. 

**  In  the  case  now  under  appeal,  the  judges  below  were  of  opinion 
ihat  the  statutory  penalties  formed  the  only  remedy  to  an  author.  I 
conceire  it  follows,  that  if  a  civil  right  is  giyen  by  statute,  the  party 
will  be  entitled  to  all  the  benefits  known  in  the  common  law  for  the 
protection  of  that  right,  in  addition  to  those  in  the  statute*  As  a 
great  Lord  said  (Hardwicke)  on  another  occasion,  when  penalties 
in  a  statute  are  proTided  to  supply  a  remedy  for  a  wrcmg  or  defect 
in  common  law^  it  was  an  established  rule  in  England  that  the 
judges  ought  to  supply  every  defect  in  such  a  statute,  and  to  com- 
plete the  remedy  intended  by  the  Legislature. 

*^  Upon  this  subject  I  know  no  difference  between  the  law  of  this 
country  and  the  law  of  Scotland. 

^  It  is  true  there  is  a  remedy  giyen  by  the  statute,  but  this  is  not 
a  remedy  to  the  author ;  the  penny  per  sheet  is  giyen  one  half  to 
the  informer,  and  one  half  to  the  crown.  The  author  may  indeed 
destroy  what  he  can  seize,  but  that  is  no  proper  remedy  to  him. 

^  In  the  case  of  Beckford  v.  Hood,  in  this  country,  the  CourtDurnf.  and 
held,  that  although  the  book  was  not  entered  at  Stationers'  Hall,  J^^t's  Reports, 
that  the  party  had  at  common  law  his  remedy  for  the  protection  of  '  ^' 
tiie  inoperty  giyen  by  the  statute.    It  was  not  less  his  property  than 
if  it  had  been  entered  in  Stationers'  Hall.    This  has  been  understood 
to  be  clear  in  this  country  eyer  since. 

'*  Your  Lordships  also  know,  that  in  this  country,  for  a  long  time 
past,  injunctions  haye  been  granted  by  our  Courts  of  Equity  for  the 
protection  of  books  not  entered  in  Stationers*  Hall. 

''  If  the  judgment  in  Beckford  and  Hood  was  wrongs  this  practice 
as  to  injunctions  has  also  been  fundamentally  wrong ;  if  the  statute 
only  gaye  a  right  to  penalties,  then  there  is  no  reason  for  an  injunc- 
tion. 

^  If  we  look  to  the  words  of  the  statute,  we  see  that  there  is  no 

right  to  the  penalties  giyen  by  it,  unless  the  book  be  entered  in  Sta> 

tkmenf  Hall ;  but  it  says  nothing  as  to  the  dyil  redress  competen 

to  an  author.    Besides,  by  the  statute,  the  right  to  penalties  is  only 

giyen  for  fourteen  years ;  but  as  the  exdusiye  right  of  property  is 

giyen  in  a  certain  eyent,  for  a  second  term  of  fourteen  years,  if  there 

be  no  right  at  common  law  for  the  protection  of  the  property,  there  Midwinter  v. 

would  be  no  protection  during  the  second  term  of  fourteen  years  Hamilton, 
^  njj^  Karnes'  Deci- 

-  sions. 

^  It  was  said  that  the  case  of  Midwinter  and  Hamilton  had  re-  June  11, 1748* 
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1811.        ceived  a  oontraiy  decision  in  Scotland.    This  case  of  Midwinter  wai 
rerersed  in  the  House  of  Lords  upon  another  point    It  was  also  said 


CADBLL,  &c.  there  were  one  or  two  other  decisions  in  Scotland  to  the  same  effect. 

ROBBKTsoN        "  ^^^  ^^®  statuto  has  heen  uniformly  administered  otherwise  in 

J.  .       1  .  '  this  country.    The  judges  in  Scotiaad  say  truly,  that  they  ought  not 

4g9^ '      'to  decide  as  the  judges  in  England  decide,  unless  they  decide  rightly 

and  according  to  the  law  of  Scotland.    On  the  other  hand,  we  naay 

say,  that  if  the  judges  in  Scotland  have  not  decided  right,  they  are 

not  to  he  followed ;  and,  in  my  own  view,  they  have  misunderatood 

the  meaning  of  the  statute  in  this  instance. 

*<  I  therefore  move  your  Lordships  to  declare  the  meaning  of  tke 
statute  to  he  according  to  the  English  decisions,  and  that  the  cause 
he  remitted  back  to  the  Court  of  Session  to  apply  this  principle." 

It  was  therefore  declared, 

That,  although  by  the  act  of  the  8th  year  of  Queen  Aone, 
entitled,  *'  An  act  for  the  encouragement  of  leaming, 
by  vesting  the  copies  of  printed  books  in  the  authors  or 
purchasers  of  such  copies,  during  the  times  therein  men- 
tioned," no  person  printing  or  reprinting  any  book 
without  such  consent,  as  in  the  said  act  is  mentioned,  is 
liable  to  any  of  the  penalties  or  forfeitures  thereby  enact- 
ed, unless  the  title  to  the  copy  of  such  book  shall,  before 
publication,  be  entered  in  the  register-book  of  the  Com- 
pany of  Stationers,  as  by  the  said  act  is  directed ;  yet, 
that  the  persons  to  whom  the  sole  liberty  of  printing 
books  is  thereby  .given,  for  the  term  or  terms  ther^ 
mentioned,  have,  by  the  said  statute,  a  right  vested  in 
them,  entitling  them  to  maintain  a  suit  for  damages,  in 
case  of  a  violation  of  such  right,  and  also  entitling 
them  to  maintain  a  suit  in  order  to  prevent  the  viola- 
tion thereof  by  interdict,  for  the  term  or  terms  for  which 
the  statute  hath  given  them  such  sole  liberty,  although 
there  shall  not  have  been  such  entry  made  before  pub- 
lication as  aforesaid.  And  it  is  ordered,  that  with  this 
declaration  the  cause  be  remitted  back  to  the  Court  of 
Session  to  review  the  interlocutor  complained  of;  and 
further,  to  do  therein  what  may  be  just. 

For  the  Appellants,  Wm.  Adam,  Sir  Samuel  Bwnilfy, 
For  the  Respondent,  No  case  given  in. 

Note. — ^The  remit  made  was  as  to  the  other  point  in  the  csnw, 
viz.  Whether  Bums,  by  sending  many  of  his  poems  to  the  news- 
papers,  and  publishing  them  in  this  fugitive  form,  was  to  be  held  as 
having  abandoned  these  poems  to  the  world,  to  the  effect  of  baniog 
the  protection  claimed.    Professor  Bell,  who  was  one  of  the  counsel 
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for  the  appellants  in  this  case,  thought  this  part  of  the  defence  bet-        181 1. 

ter  founded;  but  on  the  point  appealed,  (entry  in  Stationers*  Hall),     

the  aboTe  judgment  was  held  as  fixing  the  law  on  the  subject,  re-  cadbll,  &c 
rening  the  judgment  of  the  Court  of  Session.  bobbrtson. 

The  case  of  Donaldson  v.  Becket,  referred  to  by  Lord  Eldon,  was 
the  great  Literary  Property  cause,  which  occurred  in  England  in 
1774  ;  first,  in  the  King's  Bench,  before  Lord  Mansfield,  and  after- 
wards appealed  to  the  House  of  Lords.  It  was  different  from  the 
present.  The  booksellers  there  sought  a  much  larger  right — a  per- 
petual copyright  at  common  law  after  publication,  and  after  the  sta- 
tatoiy  right  had  expired.  In  the  present  case,  the  claim  at  common 
law  was  made  within  the  statute,  and  sought  a  remedy  while  the 
statutory  right  was  still  current.  In  the  English  case,  which  came 
first  before  Lord  Mansfield,  his  Lordship  sustained  the  right  at  com- 
mon ]|iw,  and,  when  on  appeal,  the  whole  judges  of  England  were 
consulted,  five  of  these  declared  that  there  was  a  perpetual  right  in 
the  author  at  common  law,  and  six  declared  there  was  no  such  right. 
Lord  Mansfield,  on  the  case  coming  before  him,  on  this  second  oc- 
casion, did  not  vote.  Had  he  done  so  the  numbers  would  have 
been  equal.  He  still  retained  his  origmal  opinion,  but  refrained 
firom  expressing  it  i  and  the  Lord  Chancellor  Camden,  whose  opi- 
nion was  adverse  to  the  common  law  right,  reversed  Lord  Mansfield's 
judgment. 

Simultaneously  with  the  English  case,  another  great  cause,  involv- 
ing the  same  question  of  law,  was  going  on  and  decided  in  the  Court 
of  Session,  (Hinton  v.  Donaldson,  and  other  Booksellers).  It  was 
decided  a  short  time  before  the  judgment  in  the  House  of  Lords  in 
the  English  case ;  and  the  Lords  of  Session  came  to  the  same  result 
in  denying  the  common  law  right.  It  is  stated  in  Brown's  Supple- 
ment to  Morison,  p.  506,  and  by  Professor  Bell,  (Com.  i.  p.  119), 
that  this  case  was  affirmed  on  appeal ;  but  this  is  a  mistake.  The 
case  was  never  appealed,  it  being  found  unnecessary  to  do  so,  from 
the  same  question,  involving  similar  interests,  awaiting  a  final  deci- 
non  in  the  House  of  Lords  in  the  English  case. 

Though  it  was  so  decided  in  1774,  yet  the  tendency  of  legal  opi- 
nion continued  to  preponderate  strongly  in  favour  of  Lord  Mans- 
field's judgment,  until,  very  recently,  the  case  of  Jeffreys  v.  Boosey, 
occurred  in  the  House  of  Lords  (1st  August  1854,  H.  L.  Cases,  4 
p.  815),  regarding  the  copyright  of  Bellini's  Opera,  *'  La  Sonnam- 
biila,''  and  in  which  the  Lord  Chancellor,  and  Lords  Brougham  and 
St.  Leonard,  after  consulting  the  Judges,  came  to  agree  in  opinion 
that  there  was  no  copyright  at  common  law  ;  so  that  this  question,  so 
long  a  moot  point,  may  now  be  looked  on  as  finally  settled. 

The  opinions  of  some  of  the  judges  in  the  case  which  occurred  in 
Scotland,  above  alluded  to,  being  interesting,  are  given  below  : — 

Opinions  of  the  Judges : — 
Lord  ICenmet. — "  We  have  had  this  question  very  ably  stated  in 
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1811.        papers,  and  reiy  fully  discussed  in  pleadbgs.    I  do  not  ncaa  to  m 
throogh  all  the  arguments ; — to  support  those  on  the  one  wi^  or 


cASEix,  &c.  confute  those  on  the  other.  I  will  not  meddle  with  the  kw  of  Esg- 
ROBBBTsoM.  ^^"^ »  *^  thejirst  place,  because  I  do  not  profess  to  understsnd  (fail 
law ;  and,  secondly^  because  I  think  it  ought  to  hare  no  bfloace 
in  determining  upon  the  law  of  Scotland.  I  presume  the  lesned 
judges  of  the  Court  of  King's  Bench  gave  a  just  judgment  upon  tin 
law  of  England ;  but  they  founded  reiy  much  upon  the  acts  of  tin 
Stationers'  Company,  and  the  injunctions  of  the  Court  of  CtasBOXj, 
with  which  we  in  this  country  haye  no  concern. 

*<  I  am  of  opinion,  that  literary  property  is  not  in  the  law  of  Soti- 
land.  It  is  not  in  the  law  of  nature,  which  is  one  great  fountain  rf 
our  law.  The  law  of  nature  is  not  founded  on  metaphysical  aigar 
ments,  nor  to  be  deduced  from  long,  abstruse,  and  abstract  rsmb- 
ingfi.  It  must  be  obvious  to  mankind,  at  least,  as  soon  as  it  is  pnk 
posed)  according  to  the  elegant  passage  in  Cicero,  mentioned  by  Mr. 
Murray,*  *  Est  hsec  non  scripta,  sed  nata  lex,  quam  non  didioBtt, 
'  accepimus,  legimus ;  Terum  ex  natura  ipsa  arripuimus, 
'  expressimus,  ad  quam  non  docti^  sedfaciif  non  instituti,  sed  i 
'  sumus.'  It  is  in  Tain  to  say,  that  it  is  founded  on  that  part  of  tk 
law  of  nature,  by  which  we  are  not  to  hurt  another,  or  take  bm 
him  what  belongs  to  him  ;  for  to  apply  that  is  a  petiiio  ffrina^i^ 
It  is  not  in  the  law  of  nations :  there  is  not  the  concensus  genimrn; 
for  it  is  admitted  that  no  such  consensus  obtains.  So  far  from  dii^ 
we  find  it  to  be  only  such  a  kind  of  right  as  particniBr  atata 
haye,  in  some  instances,  conferred  by  a  patent,  or  prtwirgtm,  ftr  a 
limited  time.— It  is  not  in  the  law  of  Scotland^  properly  so  catted.  We 
haye  no  responsa  prudentum  for  it.  It  is  not  eyen  mentioned  by  asf 
of  the  writers  on  our  law,  except  by  Lord  Bankton,  when  treotisgef 
the  statute  of  Queen  Anne.  On  the  contrary,  the  practke  of  all  ov 
lawyers,  who  took  limited  patents  for  printing  their  works,  ahovi 
that  they  entertained  no  sadi  idea.-»There  is  no  series  rerum  jnS- 
catarum  ;  nay^  not  one  judgment  of  this  Court  finding  such  s  po- 
perty.— There  is  no  statute  upon  the  subject,  except  the  statute  of 
Queen  Anne,  which  appears  to  me  to  be  against  the  commoB  law 
right.  The  rubric,  or  title  of  that  statute,  is  clearly  against  it:  fo 
it  bears  to  be  an  act  for  vesting  the  right  for  a  certain  time  :  Audit 
is  material  to  consider,  that  ^e  title  at  first  stood  otherwise,  sad 
bore,  to  be  for  securing  ;  but  it  was  altered  by  the  Legislature  itadt 
Stress  has  been  laid  on  the  narratiye  of  the  act ;  but  this  I  think  the 
weakest  part  <^  it.  The  most  material  part  is  certably  the  eoactlBg 
clause,  which  confers  the  ri^t  for  a  limited  time.  I  admit,  tbst  the 
words  no  longer^  add  nothing  to  the  sense.  Bnt  then  I  see  this  to 
be  an  express  danse,  distincUy  limited,  and  quite  separate  6oaa  tfae 

*  Afterwards  Lord  Henderland,  the  eloquence  of  whose  pleading  io 
this  case  was  much  admired  at  the  time. 
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daiue  witb  i^rd  to  penaldea.    The  moat  that  can  possibly  be  said       181 1. 
upon  this  clause  is,  that,  if  literary  property  existed  antecedently,  it 


does  not  take  it  away.    But  I  do  not  see  that  it  existed  at  all  before  ^abell,  &c. 
the  act    The  last  clause  of  the  act,  which  provides,  that  *  the  sole  bobbrtbok. 

*  dght  of  printing  or  disposing  of  copies  shall  return  to  the  authors 

*  thereof,  if  they  are  then  living,  for  another  term  of  fourteen  years,' 
would  have  been  absurd,  if  authors  were  understood  to  have  that 
sole  light  ab  anie.  I  am  therefore  of  opinion^  that  there  is  no  right 
in  authors  to  the  sole  printing  of  their  works,  except  what  the  statute 
has  rationally  given." 

LoBD  AucfiUfiiECK. — ''  This  question  is  new  and  interesting : 
TIU  veiy  lately,  it  never  received  a  judgment  in  any  court  in  Europe. 
It  has  received  but  one,  and  that  in  England,  the  laws  of  which 
oountry  are,  in  many  particulars,  special  to  itself;  and,  when  it  was 
there  determined,  the  court  was  divided. 

**  We  have  had  the  question  aUy  handled  in  mutual  informations, 
both  of  them  well  drawn ;  in  particular^  that  on  the  side  of  the 
defenders,  is  a  performance  which  does  honour  to  the  author :  We 
have  likewise  had  laboured  and  long  pleadings,  and  now  we  are  to 
give  our  opinions. 

*<  In  the  entiy,  I  cannot  help  observing!  that  it  is  well  said  by  a 
wise  man.  Nil  tarn  absurdum  quod  turn  dicendo  fit  probabile.  By 
much  labouring  any  subject,  the  attention  is  apt  to  be  drawn  away 
frtnn  the  real  merits,  and  run  into  extraneous  matter :  As  I  think 
diat  has  been  the  case  here,  and  that  the  diversity  of  opinions  has  been 
owing  to  it ; — ^in  the  opinion  I  am  to  give^  I  shall  endeavour  to  oon» 
fine  myself  to  the  proper  merits  of  the  case,  without  kiunching  ont 
iaio  many  of  the  learned  arguments  which  both  sides  have  insisted 
on. 

^  I  own  that  the  cause,  when  stripped  of  extraneous  matter,  does 
not  appear  to  me  to  be  difficult.  The  question  is,  whether  he  who 
writes  a  book,  and  publishes  it,  has,  by  common  law,  independent 
of  any  statute  or  privilege  granted  him  by  the  state,  a  perpetual  pro- 
perty in  that  performance,  in  the  same  way  as  he  had  before  pub- 
lishing? 

*«  It  is  agreed  by  all,  that,  while  the  book  is  not  published,  whe- 
ther the  work  be  in  the  author's  head  or  his  cabinet,  it  is  absolutely 
his,  and  no  man  can  deprive  him  of  it  But  the  question  is,  if  this 
right  continues  after  publication  ? 

'*  There  has  been  much  said  on  the  necessary  consequence  from 
its  being  once  owned  to  be  a  man's  property,  that  it  should  still  con- 
tinue  to  be  so.  But,  with  submission,  the  reasonixig  appears  to  me 
not  just  My  thoughts  aie  mine  so  long  as  I  retain  them  in  my 
mind  ;  but  if  I  utter  them,  nescii  vox  mUsa  reveriif  every  hearer  has 
a  right  to  them  as  much  as  L  A  man  need  not  speak  in  company 
unless  he  chooses  it ;  but  if  he  speaks,  and  does  not  enjoin  secrecy, 
eveiy  man  may  propagate  the  sayings  with  impunity.  If  a  man 
throws  out  a  thing  in  company,  whether  instructive  or  entertaining, 
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1811.       can  he  maintain  that  he  has  a  right  of  property  in  this  6011  mol  to 

'     him  and  his  heirs  for  erer  ? 

CADKLL,  &c.       i€  ^n^  here  j  |^  i^^^  ^  ^j^  ^^less  it  can  he  shown  there  is  a 

HOBKBTsoN.  "g^^  ^^  property  in  what  a  person  ntters  Terhally,  there  can  he  none 

in  what  he  puhlishes  to  all  mankind  hy  printing  it.     Indeed,  when 

a  man  puhlishes  his  thoughts,  he  giyes  them  away  still  more  than 

the  man  who   utters    them  in   conrersation :    The   latter  gins 

them  only  to  his  hearers ;  hut  the  former  to  the  whole  hahitahfe 

earth. 

''  For  illustrating  this,  suppose  sereral  people,  well  acquaintrf 
with  this  country,  diould  go  up  to  the  castle  of  Edinburgh,  and  one 
of  them,  who  liked  speaking,  should  immediately  describe  ail  tbe 
objects  he  saw  from  it,  would  he  acquire  a  right  ever  after  to  that 
description  ?  And  could  he,  by  printing  it,  create  a  right  not  in  him 
before  ? 

"  What  has  created  an  obscurity  in thecase,  is,  that  eyer,  almost  since 
printing  began,  there  hare  been  pririleges  and  grants  giyen  as  to  pub- 
lications of  books ;  and  men  are  apt  to  intermix  the  notion  of  these 
rights  with  a  common  law  right,  a  right  independent  of  grants ;  and 
the  most  part  of  the  argument,  in  behalf  of  the  pursuer,  seems  to 
haye  been  deriyed  from  that  source,  particularly  that  from  what  is 
called  injunctions^  which  supposed  a  right  in  the  complainer  to  stop 
a  publication. 

**  But  to  come  at  the  certainty ;  let  us  go  back  to  the  times  befoce 
any  law  was  made  for  priyileges  to  publishers,  or  any  patent  granted 
to  them,  which  is  all  after  printing  came  in,  which  happened  in  tlie 
fifteenth  century ;  and  we  shall  find  no  attempt  made  to  assert  the 
author^s  property  in  any  book  which  he  had  published.  We  see,  in 
the  learned  dissertations  deliyered  in  the  couri  of  our  neighbouiii^ 
country,  stress  laid  on  the  king's  right  to  print  certain  books,  and 
this  is  said  to  be  a  right  of  property.  It  is  true  the  king  has  still  a 
right  to  print  certain  books,  and  he  has  his  own  printer ;  in  the 
choice  of  whom  great  care  ought  to  be  taken,  which  is  not  alwsjs 
the  case  ;  for  I  remember,  in  the  year  IJ^^i  the  same  printer  offi- 
ciated for  the  king  and  for  the  pretender :  But  this  right  of  the  king 
is  prerogative^  not  property^ 

"  We  had  in  Scotland,  pretty  early,  licences  granted  to  printen ; 
particularly  there  is  one  in  1567,  to  Robert  Lickprioick  ;  and  when 
your  Lordships  hear  the  list  of  the  books  which  he  obtained  a  special 
priyilege  to  print,  you  will  judge  if  they  were  the  king's  propertjr. 
His  licence  is  to  print '  Donatus  pro  Pueris,  Rudiments  of  PeUsso, 
'  the  Acts  of  Parliament,  except  those  of  the  last  part,  the  Chronidei 
'  of  the  Realm,  Regiam  Majestatem,  the  Psalms  of  David,  with  the 

*  English  and  Latin  Catechisms,  less  and  mair,  Mrith  the  buik  callet 

*  Omilies  for  Reiders  in  Kirks,  with  the  general  Grammar  to  be  set 

*  out  for  erudition  of  Zouth. — The  privilege  to  endure  twenty  years; 

*  and  none  to  print  the  said  buiks  without  his  consent,  under  the 

*  pain  of  the  escheat  of  the  buiks,  and  being  fined.' 
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**  This  privilege,  and  all  such,  were  granted  to  printers,  and  were       jgu, 
not  calculated  for  the  benefit  of  authors,  and  not  founded  on  any    __^ 
right  of  property  in  the  printer.  cadbll,  &c. 

**  But  there  is  not  upon  record  in  any  countiT,  not  even  in  Ene-  *' 

•       *  .  .M.i.  "i  ..  1  aOBEBTSON, 

lana,  a  patent,  or  pnnlege,  m  farour  of  any  person  whatsoever  be- 
fore printing ;  nor  is  there  at  this  day  any  privilege  granted  to  au- 
thors, which  hinders  as  many  copies  to  be  taken  of  the  work  as 
people  choose,  provided  they  be  not  printed  copies :  Nay,  these 
gentlemen,  the  London  booksellers,  who  have  obtained  so  many  pa- 
tents, and  even  the  act  of  Queen  Anne,  though  they  call  printers 
who  interfere  with  them  pirates  (a  cruel  name),  never  pretend  that 
they  can  hinder  nrUten  copies  to  be  taken.  The  law,  then,  is  di- 
rected  only  against  printing,  and  is  no  restraint  from  writing ; 
diough  we  all  know,  that,  before  the  art  of  printing,  there  was  no 
other  method  of  spreading  books.  It  was  then  a  great  trade.  It 
may  be  so  again ;  and  the  London  booksellers  would  have  no  reme- 
dy. This  is  a  clear  proof,  that  the  restraint  was  introduced  after 
printing  began,  and  that  it  is  nowise  founded  on  common  law,  but 
on  grants ;  for  if  it  were  founded  on  common  law,  it  would  reach 
against  manuscript  copies  as  well  as  printed  ones ;  and  this  to  me 
is  demonstration,  that  there  is  no  common  law  property  in  authors. 
**^  And,  as  a  farther  illustration  of  this,  let  us  consider,  that  an- 
ciently very  valuable  performances  were  preserved  only  by  the  me- 
mory. It  is  said  Homer  was  so,  and  Ossian,  When  that  was  the 
case,  what  privilege  could  the  author  have  ?  The  poem  of  Ckevy^ 
cfttfcf,  so  much  celebrated,  and  upon  which  we  have  a  criticism  by 
Mr.  Addison,  was,  in  my  remembrance,  repeated  by  every  body. 
Was  there  a  copy  of  this  little  heroic  poem  ?  What  pririlege  could 
the  author  have  in  it,  after  he  had  let  one  man  get  it  by  heart  ? 

<'  Again,  as  to  extempore  compositions,  such  as  all  our  sermons  in 
this  country  were  long  ago,  or  were  supposed  to  be,  as  some  of  us 
who  are  far  advanced  in  life  remember ;  (for  at  that  time  a  minister 
who  used  notes,  and  would  not  trust  to  Providence,  as  it  was  said, 
would  have  been  very  ill  heard);  when,  as  was  common,  people  took 
them  down  in  writing,  as  some  of  them  were  Teiy  good,  very  enter- 
taining discourses ;  had  the  preacher  any  property  in  these  sermons? 
He  could  have  none  in  writing ;  for  he  nerer  had  written  himself : 
Could  he  have  said,  that  they  were  only  intended  for  his  own  con- 
gregation, and  were  not  to  be  communicated  to  others  ?  I  apprehend 
the  proprietor  of  these  was  the  person  whox  wrote ;  for  the  author 
was  not  able  to  repeat  what  was  in  the  copy. 

<*  In  short,  the  whole  of  the  author's  plea  consists  in  his  claim  to 
restrain  from  printing ;  and  it  is  founded  on  blending  the  notions 
arising  from  privileges  and  patents  with  a  common  law  right,  which 
is  quite  erroneous ;  and  this  clearly  must  put  an  end  to  the  common 
law  right ;  for  as  it  is  directed  only  against  printing,  it  is  plain,  that, 
before  printing,  there  was  no  such  right;  that,  to  this  day,  it  could 
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1811.       not  be  pleaded  against  utterii^  as  manj  manuscript  copies  as  a  man 
diooses ;  so  oonseqaentlj,  it  is  not  founded  on  commoa  law  pio- 


cADBLL,  &0,  perty. 

R0BIRT80N.  ''  ^  ^^®  ^^^  uotfaing  of  the  act  of  the  eighth  of  Queen  Aniie^  for 
I  do  not  think  it  necessary ;  but^  if  there  were  any  dubiety,  that  mi 
removes  it ;  for  it  giVes  the  author  a  right,  under  certain  conditiaosy 
and  for  a  fixed  period. " 

Lord  Haile& — **  Authors  in  England  may  hare  a  commoa  kw 
right  in  their  works,  even  after  pubticatioa. 

'<  So  English  lawyers  hare  said  i  so  the  Court  of  Kii^s  Beach 
hare  determined. 

''  English  law,  as  to  us,  is  foreign  law ;  foreign  law  is  matter  of 
feet  Of  the  foot  I  ask  no  better  eridence ;  for  I  can  hare  no  better 
OTidence  than  die  opinion  of  the  lawyers  and  judges  of  that  foieiga 
country. 

'*  Whether  this  common  law  right  be  considered  as  a  praperly^m 
as  an  irUerest,  or  as  something  distinguishable  from  eilher,  is  of  bo 
moment. 

'<  If  we  are  once  satisfied  of  the  exiHence  of  a  legal  right,  all  ia- 
quixy  into  the  mode  of  its  existence  is  superftuons. 

'*  This  commpB  law  right  is  strangely  interpreted  by  the  Londoa 
booksellers. 

^  The  Bishop  of  Gloucester,  in  his  admirable  Ohaige  to  his  defgy, 
has  bestowed  on  the  London  booksellers  the  appellation  of  The  Saga 
oJSt.  Paurs  Church  Yard. 

*^  The  doctrine  of  these  sages  is  commodious  ;  Uiey  Uwtii  or  ew- 
large  this  common  law  right  as  best  suits  their  own  conTenieiicy. 

*<  They  limii  it,  1.  When,  maintaining  that  an  author  has  a  rigbt 
to  the  fvhole  of  his  work,  they  take  the  liberty  of  borrowing  whatever 
part  of  the  work  may  be  a  proper  ingredient  for  their  monthly  hashes 
of  literature,  their  Universal  Magazines  of  Knowledge  and  Pkasnre, 
''  If  a  work  chances  to  be  short,  they  retail  it  in  a  newspaper,  aa- 
der  the  appellation  of  a  criticism  or  an  extract. 

"  2.  Again,  they  limit  this  common  law  right,  by  exciting  their 
dependants  to  make  abridgments  of  yaluable  works. 

'<  Herein  Stackhouse^  the  author  of  this  day,  was  an  adept:  He 
abridged  the  discourses  pronounced  at  Mr.  Boyle's  lectures. 

''  He  and  his  bookseller  would  have  condemned  Donaldson  and 
his  associates  for  encroaching  on  the  common  law  right  of  Bendcy  or 
Gastrel;  and  yet  he  scrupled  not  to  make,  nor  his  bodrseller  to  pub- 
lish, an  abridgment  of  the  arguments  of  Bentley  and  Gastrel  in  de- 
fence of  religion  \ 

«  How  much  of  the  argument  eyapoiated  in  this  Ktenuy  process,  I 
pretend  not  to  say. 

'<  Perhaps  an  abridger  is  held  to  acquire  a  right  by  specification 
in  the  work  abridged ;  according  to  the  trito  saymg,— «  Male  dum 
redtae,  incijat  esse  tuu^: 
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**  3.  Thej  limU  this  commoii  law  right»  bj  pablishiag  Diciionaries        1811. 

of  Arts  and  ^arace»— the  works  of  a  handled  authors  are  ransacked:     • — 

out  of  them  ia  produced,  as  the  Sages  express  it,  an  entire  new  work,  cadbli^  &c. 
,*'  Poetlethwayt  common-placed  the  authors  who  had  written  of  hqbrktsoii. 
tsade  and  commerce.    *  It  would  be  hard/  says  he  [article  Booke}^ 

*  were  I  to  be  deprired  of  the  fruit  of  mj  twenty  years*  labour  by  a 

*  literary  pirate.'  That  is,  it  would  be  hard  that  any  one  should  steal 
from  me  what  I  have  stolen  from  others. 

*^  To  show  his  consistenoy»  he  has  transcribed  Forbes's  Treatieeon 
BiiU  qfExchangCt  in  so  for  as  relates  to  Scodand. 

^  What  right  had  he  to  plunder  Forbes  ?  Yet  the  London  book- 
aellers  can  see  no  &ult  in  this  as  long  as  they  are  proprietors  of 
PoMeihwayifs  Didumary* 

**  4.  They  limii  this  right  even  in  prerogatire  copies.  They  dare 
not  print  the  text  of  the  English  translation  of  the  Bible  by  itself : 
that  belongs  to  the  king ;  but  they  print  it  with  notes,  borrowed 
from  Genefa  sometimes,  but  more  frequmtly  from  Poland. 

**  Again,  they  enlarge  the  common  bw  right,  and  that  in  Taiious 
ways. 

**  1.  It  is  admitted,  that  there  is  no  literary  property  in  works 
wliereof  the  author  is  absolutely  unknown. 

**  If  there  ever  was  an  anonymous  writer,  it  is  the  author  of  ^  the 
practical  treatise,  entitled  The  whole  Duty  of  Man*  At  this  day 
eren  the  wex.  9f  the  author  is  problematical. 

«^  NeTertheless,  the  trade  have  found  means  to  appropriate  to 
themadves  a  copy  in  which  the  pious  author  pretended  no  property. 

^  Dr.  Hammond,  in  his  commendaUny  epistle,  obserres,  that|the 
author  had  thrown  the  work  into  the  Corban^  or  common  treasury ; 
the  London  booksellers  have  taken  it  out  of  the  Corban. 

**  Aod  how?  From  Dr.  Hammond's  commendatory  epistle  they 
leam.  that  Ghxthwait  the  publisher  had  the  MS.  in  his  possession 
before  he  printed  the  work ;  therefore  the  property  of  the  book  is  in 
the  heirs  or  assigns  of  Garthwait. 

^  On  this  momentous  discoTBiy,  that  a  publisher  was  possessed  of 
the  MS.  which  he  published,  is  founded  the  injunction  1735. 

^  This,  by  the  way,  shows  that  injunctions  hare  been  granted 
sometimes  without  much  attention  to  the  merits  of  the  cause. 

*^  2.  The  London  booksellera  enlarge  the  common  law  right,  by 
conferring  the  name  of  original  author  on  erery  tasteless  compiler, 

*^  Hereof  there  is  an  apposite  example  in  Stackkause^  the  author 
of  this  day. 

^  He  was  as  Tcry  a  compiler  as  erer  descended  from  a  bookseUer^s 
garret. 

^  The  incorporeal  substance  of  Stackhouse's  ideas  is  a  non-entity. 

*^  And  yet,  in  the  opinion  of  The  Sages  in  Si.  PauTs  Church  Yardj 
StaekhoQse  is  no  less  an  original  author  than  Hooker  or  Warbnrton. 

*^  Here  lies  my  first  difficulty.    Were  we  to  copy  the  judgment 
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1811.       of  the  Kingf  8  Bench  in  the  case  of  Millar  v.  Taylor ;  were  we  to  find 
■■  that  the  common  law  right  of  aathon  in  England  conld  he  made 

CADBLL,  &c.  effectual  in  Scotland ;  were  we  eren  to  find  that  literary  propeity 
ROBERTSON    ^^  estahHshod  in  the  law  of  nature  and  nations*  still  we  conld  not 
pronounce  judgment  for  the  pursuer,  unless  we  were  to  hold  Slack- 
house  to  haTC  been  an  original  author ;  this  I  can  never  do. 
'*  But  I  hare  still  a  farther  difficulty. — *  In  this  case  it  is  i 

*  to  consider  how  the  common  law  of  Scotland  stood  before  the  i 
'  tute  of  Queen  Anne.'    These  are  the  words  of  an  eminent  ] 
age  on  a  similar  occasion. 

<<  This  inquiry  was  not  maierialy  had  he  understood  literaiy  pro- 
perty to  be  grounded  on  the  law  of  nature  and  nations:  thai  hm 
varies  not  in  different  countries :  according  to  the  elegant  panmigr 
which  we  heard  finom  the  bar,  it  is  not  aliud  Romas^  aliud  Alkatis  ; 
neither  was  the  inquiry  material  if  the  common  law  r^t  in  Sngiaail 
could  have  had  effect  in  a  foreign  country. 

'*  The  inquiry  which  that  great  man  thought  material  has  bees 
made. 

**  Of  this  right  there  is  not  a  vestige  to  be  discovered  in  the  law 
of  Scotland. 

*'  From  Lord  Stair  down  to  Forbes  all  our  authors  are  silent  ood- 
ceming  it  From  Lord  Stair  down  to  Forbes  all  our  authors  have 
acted  as  if  there  had  been  no  such  right. 

''  It  is  said,  ^  that  the  privilege  which  Lord  Stair  obtained,  prohi* 

*  biting  others  from  printing  his  works,  did  indeed  confer  nothing 

*  upon  him,  but  that  his  remedy  lay  by  an  ordinary  action  at  law.* 
Strange !  that  he  should  have  sought  and  obtained  a  privil^e  which 
gave  him  no  right ;  and  that  he  should  never  have  mentioned  tliat 
right  which  he  had. 

**  It  is  in  vain  to  say,  *  that  our  authors  lived  under  the  deqwtic 
*•  sway  of  a  Scottish  privy  council ;  and  that  they  were  obliged  to 

*  accommodate  themselves  to  those  wretched  times.' — ^The  Scottiili 
privy  council  was  not  despotic  after  the  revolution  ;  it  was  a  leg^l 
court,  and  legally  administered  ;  it  was  indeed  abolished  at  the  union 
of  the  two  kingdoms,  not  because  it  was  despotic,  but  because  it 
could  no  longer  subsist ;  for  the  same  reason,  and  at  the  same  timer 
the  English  privy  council  was  abolished. 

*^  Many  of  our  authors  lived  not  in  wretched  timet.  Lord  Stmt 
published  his  corrected  work  after  the  revolution ;  Forbes  wrote  is 
the  days  of  Queen  Anne ;  Lord  Bankton  in  the  days  of  Oeoige  II 

'*  I  dare  not  pronounce  that  to  be  a  right  in  the  law  of  Sootlandii 
which  has  escaped  the  observation  of  all  our  statutes,  lawyers^  sad 
authors. 

<*  I  therefore  must  give  my  judgment  for  the  defenders.** 

LoED  Gardenston. — ^*  I  think  we  are  bound  to  take  notice  of 
the  pleadings  in  this  cause.  They  have  been  admimble  on  both  side» 
The  lawyers  are  entitled  to  our  thanks ;  and  I  do  not  believe  tlist 
ever  this  question  has  been  debated  with  greater  ability  than  by  tbfi 
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Scotch  bar»    I  cannot  agree  with  any  of  your  Lordships  who  con-        ign^ 
aider  this  as  a  clear  case,    I  think  it  is  a  nice  and  difficult  question. 


I  ovm  I  hare  been  pnazled  to  fix  my  opinion.     In  my  first  reflection  cadbll,  &c. 
on  the  argument,  I  was  strongly  inclined  to  embrace  the  opinion  of  ^* 

a  literary  property.  I  was  moved  by  the  great  object  of  encourage-  *®***''**^** 
ment  due  to  learned  and  ingenious  men.  By  the  apparent  justice 
and  reason  of  a  right  and  property  in  a  man's  own  works,  and  the 
productions  of  his  genius  or  industry ;  and  I  was  greatly  moved  by 
the  authority  of  a  judgment  pronounced  by  a  court  of  high  reputat- 
ion in  our  neighbouring  country.  But  my  maxim  is,  and  ever  shall 
be,  nuUifu  addictus  Jurare  in  verba  magiHri ;  and,  on  the  fullest 
Gooflideration  of  this  matter,  I  am  now  of  opinion,  that  authors  have 
in  reason  and  equity  a  right  to  be  protected  in  the  sole  and  exdu-^ 
siTe  publication  of  their  own  works  for  a  limited  time.  But  the 
nature  of  the  thing,  and  the  practice  of  nations,  admits  not  of  a  real 
and  perpetual  property. 

'^  The  question  in  England  depended  upon  the  common  law  of 
diat  country.  There  is  no  need  of  argument  to  prove  an  undeniable 
proposition,  that  we  must  judge  by  the  common  law  of  Scotland  ;  in 
which  I  cannot  find  a  sufficient  foundation  for  this  claim  of  perpetual 
property  in  authors. 

'*  There  are  three  fountains  from  which  the  common  law  of  Scot-* 
land  is  derived:  1»  From  certain  usages  and  consuetudes  which 
hare  been  long  and  uniformly  observed;  the  origin  of  which  in 
some  cases  cannot  be  traced.  Our  law  of  deathbed  is  an  example  of 
diia.  2.  A  great  fountain  of  our  common  law  is  the  civil  law  of  the 
Romans,  in  so  far  as  it  has  been  received  in  our  practice,  and  is 
evidently  just  and  applicable  to  cases  undetermined  in  our  own  law: 
and  some  of  our  statutes  mention  the  Roman  law  as  the  common 
law  of  Scotland.  3.  I  admit  into  our  common  law  every  princi- 
ple of  justice,  as  distinguished  from  mere  obligations  of  morality, 
which  have  been  allowed  and  received  as  principles  of  justice  by 
odier  civilized  nations.  I  have  examined  this  claim  of  literary  pro- 
perty under  those  di£ferent  branches  of  our  common  law. 

As  to  the  first,  our  usage  stands  against  the  plea  of  a  property  in 
authors.  It  is  an  upstart  property  in  this  country,  which  authors 
hare  never  claimed,  and  our  lawyers  have  never  asserted.  They  have 
always  contented  themselves  with  demanding  that  limited  protection 
which  a  patent  gave.  2.  It  is  admitted,  that  there  is  no  foundation 
for  this  plea  in  the  civil  law,  though  we  find  in  it  the  greatest  va- 
rietVy  and  the  most  subtle  distinctions  of  property.  3.  The  principles 
of  reason  and  justice,  as  approved  by  all  civilized  nations,  do  support 
the  author^s  claim  to  a  temporary  protection  or  privilege,  not  to  a  pro- 
perty or  perpetual  right.  Upon  this  ground  I  chiefly  rest  my  opi- 
nioD.  The  most  substantial  and  convincing  evidence  of  what  is 
leallj  just  and  rational,  in  a  matter  of  public  concern  to  all  coun« 
tiiesv  is  the  concurring  sense  of  nations.    For  above  three  hundred 

VOL.  V.  2  L 
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181 1.       years,  and  ever  since  the  invention  of  printings  all  the  nations  and 

" states  of  Europe  have,  by  their  practice,  established  the  nature  of 

cADBLr,  &c.  iiQ  author's  right.  They  have  granted  no  more  than  a  tempomy 
KoBERTsoN.  pnTilegc,  and  in  that  they  have  all  concurred.  I  make  no  nar- 
row distinctions  of  Popish  and  Protestant, — ^monarchies  and  fine 
states.  It  is  certain,  that  since  the  aera  of  printing,  and  of  the  rdbr* 
mation,  even  the  Popish  countries  have  been  greatly  oiiigfate&ed ; 
nor  has  learning  and  justice  been  confined  to  the  Protestant  and 
free  countries  only.  This  is  the  substantial  ground  of  my  opinion.  I 
can  conceive,  in  a  question  of  this  nature,  no  authority  of  eqnri 
weight  with  the  sense  and  concurring  practice  of  civilized  nations 
for  ages.  The  splendid  error  of  one  great  man  may  mislead  many; 
but  I  cannot  be  easily  induced  to  think,  that  the  ooncorring  sense 
and  practice  of  nations  is  erroneous. 

'*  It  does  not  appear  to  me  that  this  question  is  of  such  import- 
ance even  to  the  literary  trade  of  London  booksellers  aa  they  seem 
to  imagine ;  and  I  am  clear  that  authors  have  no  concern  in  tlie 
question  at  all.  The  term  of  legBti  protection  outlives  the  great  balk 
of  books  that  are  published.  Nine  hundred  and  ninety-nine  «f  a 
thousand  have  little  merit  but  their  novelty :  they  are  once  read  by 
idle  people  for  amusement,  and  are  never  thought  of  again.  Hov 
few  books  published  in  the  last  century  are  reprinted  in  thia  ?  How 
few  books  of  this  will  be  reprinted  in  the  next  ?  We  had  in  Soot- 
land  some  good  solid  law-books,  and  books  of  wild  divinity  ;  iheht* 
ter  may  exist  in  some  odd  libraries.  Lord  Stair's  InstitntioDS  has 
been  reprinted,  by  which,  I  am  informed,  the  bookseller  lost  Tbat 
book  was  reprinted  without  leave  of  his  heirs ;  indeed  I  know  not 
how  many  people  roust  have  been  applied  to,  had  it  been  nndostood 
to  be  in  bonis  of  Lord  Stair ;  and  even  the  best  anthors  are  obliged 
to  sell  their  works  to  the  bookseller. 

*'  When  I  consider  this  question  of  literary  property  npon  prind* 
pies  of  reason  and  expediency,  I  find  so  many  intricacies,  something 
so  anomalous  and  inconsistent  in  this  idea  of  perpetual  property  in 
an  author's  work,  after  he  has  published  it  to  all  the  worid,  tbat  I 
cannot  assent  to  it.  The  great  argument,  or  ratio  dubilandij  whidi  I 
own  at  first  almost  convinced  me,  is,  that  the  author  has  undoubtedly 
a  property  right  \r^  the  original  manuscript  composed  by  himself ; 
why  should  he  lose  it  by  publication,  as  he  intends  only  to  give  the 
instruction  or  pleasure  of  reading,  not  the  profit  of  publicatioii  ia  re- 
printing ?  I  answer,  that  certainly  the  author  has  a  real  pn^erty  in 
the  manuscript  of  his  own  work,  but,  in  the  nature  of  the  thin^  by 
publication,  he  gives  his  work  to  the  public,  and  he  gives  the  same 
spedes  of  property  to  every  individual  who  buys  his  book,  which  he 
had  in  the  original  copy  before  publication.  This  is  a  natural,  a  neces- 
sary, and  a  legal  consequence  of  the  sale,  and  it  has  been  so  under* 
stood  and  settled  by  the  sense  and  practice  of  nations  ever  since  print- 
ing was  introduced.    So  that  every  man  who  purchases  a  book,  being 
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thereby  unquestionably  proprietor,  has  a  right  to  use  it  at  his  discre-        1311. 
tion  ;  to  multiply  the  copies  by  transcribing,  or  by  printings  except  in  ' 

80  fiir  as  he  may  be  restrained  by  statute,  or  the  legal  interposition  cadbll,  &c. 
of  the  sorereign,  or  the  equitable  injunctions  of  the  ciWl  magistrate.  ^' 

"  I  hare  nerer  been  able  to  find  a  solid  and  substantial  distinction 
between  the  right  of  an  author  in  his  book  aflber  publication,  and  the 
right  of  a  person  who  invents  a  machine,  afiter  he  makes  it  public. 
The  distinctions  which  I  haye  heard  in  the  course  of  this  debate, 
appear  to  me  too  metaphysical  and  immaterial.  When  I  was  in- 
clined to  the  opinion  of  literaiy  property,  and  bent  to  answer  this 
objection,  I  found  it  insurmountable;  at  least,  the  distinctions  are 
too  nice  for  my  discerning,  or  too  unsubstantial  for  my  principles  of 
jadging  in  matters  of  right.  I  will  draw  the  comparison  in  every 
material  point,  and  I  think  they  coincide  exactly.  The  author  has 
a  property  admitted  on  both  sides  in  the  manuscript  copy  of  his  com- 
position before  publication.  Is  there  any  doubt  that  the  inventor  of 
a  machine,  which  may  be  more  beneficial  to  mankind  than  any 
book,  has  also  a  property  in  his  work  before  it  is  made  public  ?  It  is 
said,  that  the  author  of  a  book  cannot  be  supposed  to  intend  by  pub- 
lication and  sale  to  part  with  his  property  in  the  literaiy  composi- 
tioD,  as  contained  in  the  original  manuscript ;  and  may  it  not  with 
equal  reason  be  supposed,  that  the  inventor  of  a  machine  does  not 
mean  to  sell  his  art  or  invention  ?  he  sells  only  the  individual  ma- 
chine to  be  used  for  the  purposes  which  it  was  contrived  to  serve. 
A  distinction  was  made,  that  the  mechanic  who  makes  a  machine, 
after  the  model  of  the  original  inventor,  employs  his  own  art  and 
genius ;  it  is  an  act  of  imitation  which  he  cannot  be  barred  from 
eiercising ;  but  the  act  of  reprinting  is  merely  mechanical,  having 
no  similarity  to  the  authoi^s  art  or  genius.  This  seems  also  an  im- 
matmal  distinction.  The  most  stupid  mechanic,  incapable  of  any 
invention,  for  less  the  most  sublime  and  useful,  can  as  easily  execute  a 
madiine,  when  he  sees  the^model  or  original  composition,  as  the  most 
%norant  booksellers  and  printers  can  make  a  new  edition  of  a  book 
without  any  share  of  the  author's  taste  or  genius.  There  is  nothing 
can  be  more  similar,  than  the  work  of  engraving  is  to  literaiy  com- 
pontion.  I  will  illustrate  this  proportion  by  the  works  of  Mr. 
Hogarth,  who,  in  my  humble  opinion,  is  the  only  truly  original  au- 
thor which  this  age  has  produced  in  England.  There  is  hardly  any 
character  of  an  excellent  author  which  is  not  justly  applicable  to  his 
works;  what  composition — what  variety — ^what  sentiment — ^what 
Smcy — ^invention — and  humour — we  discover  in  all  his  performances ! 
In  every  one  of  them  an  entertaining  history,  a  natural  description 
of  characters,  and  an  excellent  moral.  I  can  read  his  works  over 
and  over,  Horace's  characteristic  of  excellency  in  writing;  decies 
repdita  placehUy  and  every  time  I  peruse  them,  I  discover  new  beau- 
tiei»  and  feel  fresh  entertainment.  Can  I  say  more  in  commenda- 
tion of  the  literary  compositions  of  a  Butler  or  a  Swift  ?   There  is 
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1811.       g>^^^  authority  for  this  paralleL     The  Legislature  has  considered  the 
works  of  authors  and  engrarers  in  the  same  light ;  they  haye  granted 
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CADBLL,  &c.  the  same  protection  to  hoth  ;  and  it  is  remarkahle,  that  the  act  of 
Parliament  for  the  protection  of  those  who  inrent  new  engrsTingsor 
prints,  is  almost  in  the  same  words  with  the  act  for  the  protectioii 
and  encouragement  of  literary  compositions. 

''  The  strange  consequences  which  would  arise  from  this  new  dew- 
trine  of  perpetual  property  in  authors,  haye  been  well  explained,  and 
haye  great  weight  in  my  opinion.     I  shall  mention  some  of  those 
consequences  which  affect  me  most. — ^There  is  either  an  absolote 
right  of  property  in  authors,  or  only  an  equitable  claim  to  piotedifn 
and  ezclusiye  publication  for  a  limited  time. — ^The  last  is  agreeable 
to  the  practice  of  nations  ;  and,  I  think,  to  material  justice  and  ex- 
pediency.   If  we  admit  the  first,  it  is  an  unlimited  right  of  pn^eitf, 
and  must  haye  all  the  effects  of  property  in  other  subjects.    Let  vs 
try  this  literary  property,  by  applying  the  principles  of  property  in 
other  subjects  to  it.     This  is  a  fair  test  to  discoyer  if  it  be  earreiit 
and  legitimate  property  or  not.    There  are  three  material  things 
which  concern  property  :  1 .  The  objects  or  subjects  of  it    2.  Tbs 
manner  or  mode  in  which  it  is  conyeyed  among  the  liying*   3d. 
The  manner  in  which  it  is  transferred  from  the  dead  to  the  linage 
The  ordinary  subjects  of  property  are  well  known,  and  easily  gob- 
ceiyed.     We  haye  lands  and  tenements,  houses  and  gardens,  fiflhings. 
and  moyeables  of  great  yariety.     But  property,  when  applied  to 
ideas,  or  literary  and  intellectual  compositions,  is  perfectly  new  and 
surprising.     In  a  law  tract  upon  this  species  of  property,  the  dinnoa 
of  its  subjects  would  be  perfectly  curious ;  by  far  the  mostoompR- 
hensiye  denomination  of  it  would  be  a  property  in  nonsense.    It  mast 
also  be  branched  out  into  the  property  of  bawdy,  blasphemj,  sad 
treason.     For  an  instance,  we  might  specify  Mr.  Wilkes's  property  ia 
No.  45,  in  his  licentious  Essay  on  Woman ;  and  in  his  abominable 
writings  to  inflame  and  divide  the  minds  of  a  people  united  by  na- 
ture, interest,  and  goyemment.    By  the  just  principles  of  property 
no  man  can  lose  his  right  in  whole  or  in  part,  without  his  own  act 
and  consent.     According  to  this  principle,  I  cannot  think  it  wooM 
be  justifiable  to  translate  a  book  without  the  author's  warrant ;  f<ff 
thereby  you  take  the  benefit  and  profit  of  his  composition.    Yoo 
take  his  ideas,  his  sense  and  meaning,  which  is  really  his  literary 
property,  from  him  ;  as  if  I  should  take  a  piece  of  cloth  from  a  na* 
nufactarer,  and  dye  it  of  a  difierent  colour  ;  I  haye  taken  the  soh- 
stance  from  the  owner,  the  superficial  appearance  is  only  my  own. 
This  puts  me  in  mind  of  the  method  practised  by  Mr.  Bayes  in  the 
Rehearsal,  to  appropriate  other  men  s  wit     Mr.  Bayes  says,  *  I  take 
'  a  book  in  my  hand ;  if  there  is  any  wit  in  it,  as  there  is  no  boc^ 
'  but  has  some  wit,  if  the  wit  be  in  prose  I  turn  it  into  yerse ;  thii  I 
'  call  traniverstngy  and  so  I  make  it  my  onn  ;  if,  says  he,  it  be  in 
'  yerse,  I  turn  it  into  prose,  which  I  call  transpoiingt  and  make  that 
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*  mj  own.*    Mr.  Bayes  had  a  perfect  idea  of  this  literary  property,       1811. 
and  had  a  method  of  stealing  ivit  from  conYersation  too.    '  I  go,'  says  ■ 

he,  *  where  witty  men  resort ;  I  make  as  if  I  minded  nothing — do  cadbll,  &c. 
*ye  mark  ?— if  any  one  says  a  good  thing,  pop  !  I  slap  it  down ;  bobektson. 
'  — ^and  so  make  that  my  own  too  !* 

**  If  this  is  a  real  property,  it  must  he  theft  to  publish  an  author's 
work  without  a  right  from  him.  Literary  property  makes  a  strange 
figure  in  this  view.  The  theft  of  all  other  property  must  be  gainful, 
if  the  thief  escape  with  impunity ;  but  this  is  a  perilous  theft  by  the 
nature  of  it ;  in  many  cases  the  thief  will  be  a  loser  by  taking  the 
author's  property ;  for  booksellers  know  well  that  many  a  publica- 
tion is  attended  with  loss.  In  most  cases,  it  would  be  but  petty 
larceny ;  at  worst,  in  a  Tery  few,  the  most  aggravated  and  capital 
crime. — Who  steals  from  common  authors,  steals  trash  ;  but  he  who 
steals  from  a  Spenser,  a  Shakespeare,  or  a  MiUon,  steals  the  fire  of 
heaven,  and  the  most  precious  gifts  of  nature. — So  we  must  hare 
new  statutes  to  regulate  those  literary  felonies. 

^'  Let  us  push  this  analogy  of  the  principle  of  property  in  other 
subjects  a  little  farther.  If  the  publication  of  a  whole  work  is  theft,  to 
publish  parts  of  it  must  also  be  theft ;  as  a  man  is  undeniably  a  thief 
who  steals  five  guineas  out  of  mj  purse,  in  which  there  is  twenty : 
Quotation  is  therefore  literary  theft. — I  have  always  believed  that 
the  author  of  a  book  called  the  Elements  of  Crilicism^  is  an  ingeni- 
ous man,  and  a  very  honest  gentleman  ;  but  in  this  view  of  the  mat- 
ter, he  lies  under  a  very  criminal  charge ;  every  page  of  his  book  is 
enriched  with  quotations  from  the  most  classical  poets  and  other 
authors. 

"  The  most  perplexing  difficulties  would  arise  by  the  transmission 
of  this  property  from  the  dead  to  the  living.  By  the  principles  of 
our  law,  a  man's  moveable  estate  is  understood  to  lie  in  bonis  d^ncti, 
until  it  is  vested  in  proper  form  in  the  person  who  is  entitled  to  take 
that  succession.  It  sounds  oddly,  that  a  man's  ideas  and  his  literary 
compositions  should  lie  in  bonis  defuncii*  Shall  learning  and  genius 
be  vested  in  an  idiot  by  confirmation  ?  But  there  are  more  serious 
inconveniencies  and  incongruities  from  this  perpetual  succession  in 
literary  property.  By  the  law  of  Scotland,  possession  of  moveables 
presumes  property,  and  this  property  is  unembarrassed  by  any  writ- 
ten titles ;  but  the  literary  property  must  for  ever  be  transmitted  by 
titles  in  writing,  and  a  perpetual  progress  of  title- deeds  will  be  neces- 
sary. Though  land  estates  are  secured  by  a  proper  title,  and  forty 
years  possession,  which  cannot  be  applicable  to  this  species  of  pro- 
perty^ in  the  course  of  time,  and  various  successions,  it  must  happen 
that  the  property  of  books  must  be  split  and  divided  among  a  vast 
and  indefinite  number  of  sharers.  No  publication  can  be  legally 
made  without  the  concurrence  of  all  the  common  proprietors ;  for  it 
is  an  indivisible  property,  and  the  inextricable  inconveniencies  arbing 
from  this  are  apparent.     As  to  the  authorities  from  the  law  of  Ezig- 
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1811.        land,  I  shall  say  little.     We  must  judge  from  our  own  laws,  and  oar 
■  own  ideas  of  property.    I  cannot  howerer  think,  that  the  injimD- 

CADXI.L,  &e.  tions  in  Chancery  are  to  be  considered  as  judgments  upon  the  la^ 
Considerations  of  equity,  in  particular  cases,  may  afford  saffieiat 
ground  for  a  temporaiy  injunction,  without  supposing  a  peipetanl 
property.  The  statute  of  Queen  Anne,  which  no  doubt  extends  to 
Scotland,  is,  in  my  opinion,  no  foundation  of  a  just  aigumenton 
either  side  of  the  question;  for  the  saying  clause  expressly  lesTtt 
the  point  of  any  separate  right  which  authois  may  claim  entin  sad 
undetermined. — Upon  the  whole,  I  am  of  opinion,  that,  by  the  com- 
mon law  of  Scotland,  authors  hare  no  property  or  perpetual  tight  is 
their  works  after  publication ;  and  that  it  would  neither  be  jmt  sor 
expedient  to  allow  it." 

Lord  Monboddo. — ^'  This  cause,  whatever  way  it  shall  be  de- 
cided, does  great  honour  to  our  bar ;  for  it  has  been  most  aUj 
pleaded,  nor  do  I  remember  ever  to  have  heard  a  better  pleodifig. 
It  is  a  veiy  important  cause.  It  is  of  importance,  as  being  pediapi 
the  cause  of  greatest  property  that  ever  came  before  us.  The  pio- 
perty  indeed  is  immense.  We  know  not  the  extent  of  it ;  and  it  it 
of  importance  in  another  respect,  that  it  divided  the  present  judgei 
of  England  ;  and  my  Lord  Hardwicke  would  give  no  opinion  op«B 
it.  I  am  to  give  my  opinion  with  the  majority  of  the  English  judges. 
If  it  had  been  on  the  other  side,  I  should  have  given  it  with  tbi 
same  freedom. 

'*  As  this  cause  has  been  treated,  the  first  question  is, — ^Whetfaei 
such  a  property  as  I  contend  for,  of  authors  in  their  works,  esn  stall 
exist  ?  For  a  great  deal  of  aigument  has  been  used  to  prove  tiist 
such  a  property  is  a  mere  chimera,  incapable  of  being  defined  or 
ascertained.  This  part  of  the  argument,  1  own,  surprised  me  a  good 
deal ;  for  it  must  be  allowed  that  such  a  property  is  given  hj  the 
statute,  at  least  for  a  time ;  and,  if  it  be  given  by  the  statute  for  a 
time,  there  is  nothing  to  hinder  it  to  be  given  by  common  law  for  a 
perpetuity.  And  the  nature  of  it  is  sufficiently  defined  by  theste- 
tute  ;  for  it  is  there  said  to  be  '  the  sole  liberty  of  printing  or  le- 
*  printing  the  book.'  It  is  therefore  what  every  right  of  property  ii, 
— ^the  right  of  using  a  thing  exclusive  of  others ;  and  the  use  of  the 
thing  in  this  case  ascertained.by  the  statute  is,  the  printing  or  lepiint- 
ing  of  the  book  ;  for  there  may  be  sundry  uses  of  the  same  thing; 
and  as  many  uses  as  there  are,  so  many  difierent  rights  or  intensti 
there  may  be  in  it.  If  I  purchase  a  book,  I  may  use  it  for  my  in* 
struction  or  amusement,  or  I  may  employ  the  paper  or  binding  of  it 
as  I  think  proper ;  and  so  far  I  may  be  said  to  have  the  propet^r  of 
it ;  but  I  cannot  reprint  it,  because  that  use  belongs  to  the  author  or 
his  assignee  ;  and  so  far  he  is  proprietor.  Here  is  nothing  obsonn 
or  unintelligible,  but  it  is  what  every  man,  even  though  he  be  no 
philosopher,  can  readily  conceive.  All,  therefore,  that  we  bsie 
heard  about  the  absurdity  of  a  property  in  ideas  appears  to  me  to  be 
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Bodiiog  to  the  purpose.  Ideas,  or  bons  moty  as  my  brother  said,  are  not        1311. 
by  their  nature  a  subject  of  property  ;  for  property,  though  it  be  an    ■' 
vneorporedL  right,  it  must  have  for  its  subject  some  corporeal  thing  :  ^^^^^^  ^^* 
But,  supposing  they  were  capable  of  property,  I  allow  eyery  man,  bobbetsoii. 
who  purchases  a  book,  to  appropriaie  the  ideas  of  it  to  himself  as 
mudi  as  he  can,  and  the  words  too,  if  his  memory  be  good  enough. 
I  think  I  oonld  go  further  without  hurting  my  argument,  and  admit 
that  he  may  carry  those  ideas  in  his  mind,  and  those  words  in  his 
memory,  to  a  printing  press,  and  get  them  thrown  off.    Such  a  man 
I  would  call  a  plagiary,  but  not  the  pirate  of  a  book ;  nor  do  I  think 
tliat  he  would  foil  under  the  sanction  of  the  statute,  which*on]y  for- 
bids him  to  use  the  book  for  a  press-copy,  to  transfer  the  author's 
words  from  paper  to  paper  by  the  mere  mechanical  operation  of 
printing,  without  any  hibour  of  the  mind,  but  does  not  prohibit  him 
to  exercise  either  his  memory  or  judgment  upon  it. 

^  This  being  the  nature  of  literary  property,  the  next  question  to 
be  considered  is,  Whether  there  be  such  a  property  at  common  law, 
independent  of  the  statute  ?  And  let  us  begin  with  the  manuscript 
—That  erery  author  has  a  property  in  his  own  manuscript,  has  not 
been  denied  ;  and  it  has  been  admitted,  that,  in  consequence  of  this 
property,  he  may,  as  the  law  now  stands,  print  it  if  he  pleases.  Thus 
fiff,  therefore,  he  may  reap  the  fruits  of  his  property  ;  but  these,  it  is 
said,  are  the  only  fruits  he  can  reap ;  for,  if  the  MS.  is  once  printed, 
and  the  copy  sold,  then  it  becomes yuri^  publici^  and  erery  man  is  at 
liberty  to  reprint  it,  and  make  what  profit  of  it  he  can.  If  this  be 
m,  the  property  of  a  MS.  is  a  property  of  a  rery  extraordinary  kind, 
of  which  a  man  can  only  make  profit  once ;  whereas  other  things^ 
which  are  the  subject  of  property,  we  may  use  for  our  profit  as  often 
SB  we  please,  and  hinder  others  from  interfering  with  us  in  that  use. 
"  Let  us  suppose  that  the  author,  instead  of  multiplying  his  MS. 
by  the  press,  makes  several  copies  of  it  in  writing ;  and  let  us  sup* 
pose  that  he  gires  the  use  of  one  of  those  copies  to  a  friend.  This 
bappened  in  the  case  of  Lord  Clarendon's  history,  and  it  was  there 
adjudged,  that  the  person  who  got  the  use  of  the  copy  had  not  a 
right  to  print  it,  though  it  did  not  appear  that  when  he  got  it  he  was 
laid  under  any  restraint  or  limitation  as  to  the  use  of  it.  It  is  true, 
indeed,  that  the  person  in  that  case  got  the  use  of  the  MS.  for  no* 
tbing.  But  would  it  haye  altered  the  case,  if  Lord  Ckrendon's  heir, 
in  oonsidemtion  of  the  expense  or  trouble  of  transcribing  the  MS., 
bad  made  him  pay  something  for  the  use  of  it  ?  Or  suppose  that, 
instead  of  transcribing  it,  he  had  taken  the  more  expeditious  way  of 
making  copies  of  it  by  the  press. 

*^  It  appears,  therefore,  that,  by  giving  the  use  either  of  MS.  or 
book  for  hire,  or  without  hire,  I  do  not  give  the  liberty  of  printing 
or  reprinting  it,  even  though  no  such  condition  was  mentioned ;  and 
•0  it  was  adjudged  by  my  Lord  Hardwicke  in  the  case  of  a  Leiler^ 
of  which  the  man,  to  whom  it  is  written  and  sent,  appears  to  be  as 
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1811.  much  proprietor  as  any  man  of  any  book  or  MS.»  and  yet  he  is  noC 
— -^^  entitled  to  print  it  I  hold  it  to  be  part  of  the  eontract  of  emptioii, 
CADBLL,  &c.  ^hen  a  book  is  sold,  that  it  shall  not  be  multiplied.  U,  in  the  sale 
of  a  book,  it  were  made  a  condition,  that  the  buyer  should  not  re- 
print it,  aU  your  Lordships  would  be  of  opinion  that  he  would  not 
haye  that  right.  Now  I  say,  that,  in  the  case  of  a  printed  book^  it 
is  not  only  understood  that  the  possessor  of  it  shall  not  repYint  it, 
but  it  is  expressed;  for  the  title-page  bears  that  it  is  printed  either 
for  the  author,  or  for  some  bookseller,  to  whom  he  has  assigned  the 
right  of  the  copy  ;  the  meaning  of  which  cannot  be,  that  the  anthor 
or  bookseller  has  a  right  to  the  copies  already  printed  (for,  as  Ch^ 
are  in  his  possession,  such  advertisement  is  altogether  unneeessaiy), 
but  to  intimate  that  he  has  the  sole  right  of  printing:  so  that  the 
selling  a  book  with  such  a  title  is  in  effect  coTenanting  that  the  par- 
chaser  shall  not  reprint  it. 

''  The  common  law  of  Scotland  and  England  must,  I  think,  be 
the  same  in  this  case,  as  the  common  law  of  both  is  founded  upon 
common  sense,  and  the  principles  of  natural  justice,  which  require 
that  a  man  should  enjoy  the  fruits  of  his  labours :  for  it  is  certainly 
contraiy  to  justice  that  a  man  should  empby  perhaps  his  whole  fifis 
in  composing  a  book,  and  that  others  should  enjoy  the  profit  of 
printing  and  publishing  it,  '  to  his  yery  great  detriment,  and  too 
*  often  to  the  ruin  of  him  and  his  family,'  as  is  said  in  the  preamble 
of  the  statute. 

*'  It  has  been  said  that  literary  property  is  unknown  in  thk 
country,  and  was  not  known  till  of  late  in  England  :  That  in  thi% 
and  other  kingdoms  of  Europe,  authors  did  formerly  secure  to  theis- 
selyes  the  profit  of  their  works  by  getting  patents  from  the  crown, 
with  the  ezclusiye  pririlege  of  printing  them  for  a  eertain  number  of 
years ;  and  particularly  our  great  lawyers,  Sir  Geoige  Maekenzis^ 
Lord  Stair,  and  Lord  Dirleton,  took  patents  of  this  kind  for  the 
printing  of  their  works. — To  this  1  answer,  that,  in  those  times,  the 
licensing  the  press  was  held  to  be  part  of  the  prerogatiye.    Sir 
George  Mackenzie  has  expressly  said,  that  it  was  inter  r^alia.    No 
man,  therefore,  had  then  a  right  to  print  any  thing  without  the  per- 
mission of  the  king  ;  so  that  eyery  copy  of  a  book  was  what  is  now 
called  a  prerogatiye  copy  ;  and  upon  this  foot  matters  still  contiDiie 
in  the  other  kingdoms  of  Europe.     But  in  Britain,  it  is  now  admit- 
ted, that  the  king  has  no  such  prerogatiye,  except  as  to  Bibles,  pom- 
mon  piayer  books,  or  law  books,  which  cannot  yet  be  printed  with- 
out  his  permission ;  of  such  books,  I  think,  the  king  may  be  proper- 
ly enough  said  to  haye  the  property,  which,  as  it  is  defined  by  the 
statute,  consists  in  the  exclusiye  privilege  of  printing ;  and  accnd* 
ingly  I  see,  that  in  England  the  king's  right  to  prerogatiye  oofHes  it 
maintained  upon  the  principle  of  property  ;  and  the  same  right  that 
the  king  has  to  those  books,  eyery  author  has  to  the  book  he  writes, 
now  that  the  encroachment  of  the  crown  upon  the  liberty  of  the  press 
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18  at  an  end.    Ajid  thot  I  think  a  yeiy  good  reason  may  be  giren        i8ll. 
why  authors  hare  now  a  right  in  their  works  which  they  were  not     . 
supposed  to  have  before.  cadbll,  &c. 

*'  The  reprinting  a  book  has  been  compared  to  the  imitating  or 
copying  of  «n  engine,  which  eyery  man  may  do,  if  the  inventor  has 
not  secured  to  himself  the  property  of  it  by  a  patent.  But  the  cases 
are  very  different ;  for  the  printing  of  a  book  is  a  mere  mechanical 
operation,  which  a  man  may  perform  without  understanding  one 
word  of  it ;  whereas  no  man  can  copy  an  engine,  unless  he  have  in 
his  mind  the  idea  of  that  engine,  and  know  the  purpose  for  which  it 
is  intended,  and  the  mechanical  powers  by  which  it  operates.  Now, 
80  far  as  concerns  ideas,  and  every  operation  of  the  mind,  any  man 
who  purchases  a  book  is  absolute  master  of  it :  but  with  respect  to  the 
multiplying  of  copies  by  the  mechanical  operation  of  the  press,  that 
belongs  only  to  the  author ;  and  in  the  same  way  the  imitating  a 
print  or  copperplate  is  to  be  distinguished  from  the  printing  a  book, 
or  the  taking  an  impresnon  of  the  copperplate.  This  last  is  a  mere 
mechanical  operation  like  printing ;  whereas  the  imitating  a  copper* 
plate  by  eng^raving  a  new  plate,  is  like  copying  a  picture,  a  work  of 
•ome  taste  and  genius,  and  often  very  ill  performed.  Every  man, 
therefore,  was  at  liberty  to  engrave  any  print,  though  it  had  been 
invented  and  first  engraved  by  another^  till  he  was  prohibited  by 
the  act  8th  Qeo.  IL  But  as  the  two  operations  of  engraving  and 
printing  are  so  different,  no  argument  can  proceed  from  the  one  to 
the  other. 

"  The  last  thing  to  be  considered  is,  whether,  supposing  a  right  to 
exist  at  common  law,  it  be  taken  away  by  the  statute.  And  I  have 
the  satis&ction  to  find,  that  the  judge  in  the  Court  of  King's  Bench, 
who  was  single  in  his  opinion  there,  as  I  shall  probably  be  here,  did 
not  think  it  was  taken  away  if  it  did  once  exist.  The  argument 
drawn  from  the  word  vesting  in  the  title  of  the  statute,  to  prove  that 
authors  had  no  right  before,  is  not  at  all  conclusive  ;  for  the  same 
word  occurs  in  the  title  of  the  act  annexing  the  estates  lately  forfeit- 
ed to  the  crown,  which,  however,  did  certainly  belong  to  the  crown 
before  that  act  was  made.  The  word,  in  both  titles,  signifies  no- 
thing more  than  that  a  fuller  right  was  given,  and  of  more  ready  ex- 
ecution than  what  was  given  by  the  common  law ;  besides,  the  title 
of  an  act  is  but  once  read,  whereas  the  preamble  is  thrice  read,  as 
well  as  the  rest  of  the  act.  Now,  in  the  preamble  of  this  act,  the 
right  of  an  author  to  his  work  is  asserted  in  express  terms  ;  and  if 
there  was  any  doubt  in  the  matter,  it  is  removed  by  that  proviso  in 
the  end  of  the  act,  by  which  it  is  declared,  that  nothmg  in  the  act 
shall  either  prejudice  or  confirm  any  right  claimed  by  any  person  to 
the  printing  or  reprinting  any  book  or  copy.  This  leaves  the  matter 
JQit  where  it  was  before  the  statute,  and  appears  to  have  been  in- 
tended to  obviate  this  very  doubt,  whether  the  right  which  formerly 
belonged  to  authors  was  not  taken  away  by  this  statute,  giving  them 
a  new  right,  I  mean  a  right  secured  by  penalties  and  forfeitures. 
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181 1.  "  As  to  the  alleged  inconveniencies  of  literaiy  property,  the  dev- 

est principles  of  law  may  be  attended  with  inoonrenieQcies  ;  but  that 


MBNziBs,  &c.  consideration  belongs  not  to  us,  but  to  the  Legislature.    Here,  how- 
••  ever,  I  see  no  inconyeniendes ;  on  the  contrary,  were  there  not  soeh 

&e.  *  a  property,  such  a  right,  there  would  be  great  inconyenieocicfl,  gnat 
injustice,  I  think  it  would  be  very  hard,  and  much  to  the  diaoou- 
xagement  of  literature,  if  an  author,  after  spending  a  laborious  life  in 
composing  a  book,  did  not  provide  by  it,  not  only  for  himself  but 
also  for  his  family :  Nor  is  the  remedy  in  the  statute  against  this 
evil  sufficient ;  for  the  best  books  may  be  twenty  years  published 
without  having  their  merit  known,  and  afterwards  have  a  great  and 
universal  sale.  The  copy  of  Milton's  Paradise  Lost  was  sold  for 
fifteen  pounds,  and  it  is  probable  that  the  bookseller  lost  by  it ;  fer 
it  is  certain,  that  the  book  was  in  no  repute  or  estimation,  till  my 
Lord  Somers  let  the  people  of  England  know  that  they  had  in  their 
language  the  best  heroic  poem  of  modem  times. 

"  Upon  the  whole,  therefore,  I  am  of  opinion,  Imo,  That  authon 
had  a  right  of  property  in  their  works  before  this  act  was  made ; 
2do,  That  such  right  was  not  taken  away  by  the  act." 


Stbuart  Menzibb  of  Coldares,  an  Infant,^ 
and  the  Hon.  Henry  Erskinb  and  Others,  >  Appellants ; 
his  Guardians,         .         .         .         •        ) 

Mrs.   Elizabeth   Mackenzie    Bere8ford'\ 
(formerly  Mbnzies),  and  John  ClaudiusY  R^goondenti 
Beresford,  of  the  City  of  Dublin,  Esq^|      ^^ 
her  Husband,         ....  / 

House  of  Lords,  20th  July  1811. 

Entail — ^Fetters — Institute  or  Heir  of  Tailzie. — Here  the 
question  was,  whether  the  party  first  called  in  the  entail  was  an  in- 
stitute or  an  heir  of  tailzie  ?  In  the  first  part  of  the  deed  (nomioa- 
tion  of  heirs  of  tailzie)  he  was  called  expressly  as  an  heir  of  tailzie ; 
but  in  the  latter  part  of  the  deed  of  disposition  he  was  called  ssan 
institute  or  fiar.  Held  him  not  subject  to  the  fetters  of  the  en- 
tail.   Affirmed  in  the  House  of  Lords. 

The  particulars  of  this  case  are  reported,  ante  toI.  if.  p. 
242. 

The  case  was  remitted  from  the  House  of  Lords  to  the 
Court  of  Session,  to  review  the  interlocutors  which  the  Court 
had  pronounced,  and  which  were  appealed  from. 

On  resuming  consideration  under  this  remit,  the  Court  of 
Session  ordered  mutual  memorials  on  the  whole  question. 
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After  these  were  given  in,  the  Court  pronounced  this  inter-      I8II 
locator: — '*  The  Lords  haying,  in  obedience  to  the  remit 


"  from  the  House  of  Peers  of  the  80th  day  of  June  1801,  re-  ««™»i  «««• 

"  Tiewed  the  interlocutors  of  the  24th  day  of  June  and  6th  BBBssroBo* 

"  December  1785,  heard  counsel  for  the  parties  in  presence        i^\oqo 

"thereon,  and  advised  the  mutual  memorials  and  other      *     ' 

"  writings,  and  proceedings  in  the  cause ;  they  find  that 

"  James  Mensies  of  Culdares,  although  nominated  as  heir  of 

"  tailzie  by  the  first  part  of  the  deed  1697,  being  made 

**  disponee  or  institute  by  the  latter  part  thereof,  was  not 

<<  comprehended  in  the  prohibitory,  irritant,  and  resolutive 

"  clauses  imposed  on  the  heirs  of  tailzie  of  the  grantor,  and 

"  that  this  is  the  case  as  to  the  whole  estate  comprised  in 

**  the  deed  1697,  including  such  part  thereof  as  was  com- 

"  prised  in  the  charter  1675,  and  therefore  adhere  to  the 

"  foresaid  interlocutors  of  the  24th  day  of  June  and  6th  day 

"  of  December  1785." 

The  appellants  conceiving  themselves  aggrieved  by  the 
jodgmenty  brought  the  present  appeal,  not  only  against  the 
former  interlocutors,  but  also  against  the  one  above  quoted. 

Pleaded  jor  the  Jppellants, — It  is  perfectly  clear,  from 
the  general  tenor  and  conception  of  the  deed  1697,  as  well 
as  from  various  passages  in  it,  that  it  was  the  intention  of 
the  maker  to  subject  James  Menzies,  the  person  who  was 
first  to  take,  to  the  observance  of  the  conditions  prescribed, 
and  to  lay  him  under  the  restrictions  specified,  as  much  as 
any  other  person  or  substitute  who  was  to  take  after  him, 
and  that  the  maker  did  conceive  that  he  had  so  subjected 
James  Menzies,  as  well  as  the  rest,  when  he  imposed  the 
conditionB  and  restrictions  upon  the  heirs  qf  tailzie  generally. 
Thus  he  begins  by  nominating  the  said  James  Menzies^  and 
the  heirs  male  of  his  body^  whom  failing,  the  other  persons 
favoured  to  be  his  (the  grantor's)  heirs  of  tailzie  and  provi- 
ticn.  Then,  for  farther  security  of  the  heirs  so  nominated, 
he  conveys  to  the  said  James  Menzies  and  the  substitutes, 
the  different  estates.  He  next  appoints  a  moiety  of  the 
rents  to  be  paid  to  Captain  Archibald  Menzies  during  his 
life,  and  the  other  moiety,  after  payment  of  his  debts,  to 
the  heirs  of  tailzie  above  mentioned^  to  whom  the  fee  is 
hereby  appointed  to  belong,  in  their  order,  which  must 
either  be  applied  to  James  Menzies,  or  it  must  he  held  that 
the  grantor  meant  to  give  James  nothing  in  fee  of  the  estate. 
He  then  reserves  power  to  burden  the  heirs  of  tailzie  above 
mentioned,  not  meaning  surely  to  exclude  James  Menzies, 
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1811.       the  first  to  take^  from  a  share,  and  the  principal  share,  for 

sustaining  the  burdens.     Then  comes  the  restrictions :  "  It 

MBNZIB3,  &c.  a  ^]^^\i  ^qj.  ^0  lawful  to  9X\j  of  the  heirs  of  tailzie  contained 
BBBBSFORD,  "  in  tho  forcsaid  nomination,  James  Menzies  being  expren- 
&c.  «<  \j  called  as  an  heir  of  tailzie  in  the  nomination."  And  in 
this  clause  it  will  be  observed,  that  the  word  heirs  and  the 
word  persons  are  used  indiscriminately,  and  applied  as  well 
to  James  Menzies  as  the  rest.  And  the  deed  concludes 
with  the  following  clause  :  ^*  And  which  persons  succtstm 
''  aforesaid,  I  design,  nominate,  and  appoint  to  be  served  aod 
**  retoured,  and  to  haye  right  to  my  said  whole  lands,  &c 
^^  <u  heirs  of  tailzie  and  provision  to  me''  On  the  part  of 
the  respondents,  it  is  not  denied  that  the  granter  meant  to 
comprehend  James  Menzies ;  but  they  say  intention  is  no- 
thing unless  it  is  properly  executed ;  and  they  refer  to  i 
variety  of  decided  cases,  where  it  was  adjudged  that  re- 
straints imposed  upon  heirs  of  tailzie  did  not  reach  the  dis- 
ponee  or  institute,  who  is  not,  technically  speaking,  an  heir 
of  tailzie.  They  rest  on  the  doctrine  laid  down  in  the  noted 
case  of  Edmonstone  of  Duntreath.  *^  That  the  appellant 
"  being  fiar  and  disponee,  and  not  an  heir  of  tailzie,  ought 
"  not  by  implication  from  other  parts  of  the  deed  of  entail, 
"  to  be  construed  within  the  prohibitory,  irritant,  and  reso- 
'*  lutive  clauses  laid  only  upon  the  heirs  of  tailzie."  The 
appellants  certainly  have  no  wish  that  your  Lordships  should 
unsettle  any  decided  case,  or  give  a  different  judgment  in  a 
similar  case,  however  much  the  justice  and  propriety  of  the 
principle  which  governed  those  decisions,  may  now  be 
doubted  ;  but  the  appellants  submit  that  the  present  case  is 
essentially  different  from  any  one  that  has  gone  before. 
Here  there  is  no  attempt  to  subject  one,  who,  by  the  terms 
of  the  deed,  is  only  a  fiar,  dispones^  or  institute^  and  not  on 
heir  of  tailzie^  to  the  prohibitory,  irritant,  and  resolati?e 
clauses,  by  implication  from  other  parts,  but  here  is  a  per- 
son expressly  named  heir  of  tailzie,  and,  as  such,  expressi; 
subjected.  Ho  is  rightly  and  technically  so  called  in  one 
part,  though  perhaps  not  with  perfect  propriety  so  denomi- 
nated in  another  part,  while  undeniably  meant  to  be  de- 
scribed by  that  denomination  in  every  part.  Your  Lord- 
ships cannot  put  the  first  part  of  the  deed  wholly  out  of 
view,  and  decide  on  the  after  part  of  it.  The  first  part  is 
the  nomination  of  heirs  of  tailzie,  and  James  Menzies  is  call- 
ed there  as  an  heir  of  tailzie. 

Pleaded  for  the  Respondents,—!.  James  Menzies,  the 
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respondent'g  grandfather,  was  in  no  shape  an  heir  of  entail,       1811« 
under  the  deed  1697,  fettered  by  the  prohibitory,  irritant, 
and  resolutiye  clauses  therein  contained,  but  disponee,  or        ^^^ 
institute,  against  whom  these  clauses  neither  were  directed,  «• 

nor  could  by  implication  bo  extended.  2.  That  as  such  dis- 
ponee  or  institute,  he  had  full  power  to  have  defeated  the 
entail  1697  in  toto,  much  more  was  he  enabled  to  execute 
the  supplementary  entail  now  in  question,  agreeing  in  all 
respects  with  the  original  entail,  and  only  adding  to  the 
sabstitutions  thereof  a  certain  series  of  heirs  to  succeed 
when  the  former  should  be  exhausted. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  be,  and  the 
same  are  hereby  affirmed. 

For  the  Appelhints,  Wm.  Adam,  Jof^n  Clerk. 

For  the  Respondents,  Sir  Sam.  Romilly,  Jaa.  Abercromby. 

NoTB. — ^Unreported  in  the  Court  of  Session. 


[Fac.  Coll.  vol  xiii.  p.  839.] 

John  Eirkpatrick,  Esq.,  Advocate,  Resi- 
duary I^egatee  of  John  Sims,  Ship-builder 
in  Leith,  deceased,  and  Mrs.  Isabella^  Appellants; 
Eirkpatrick,  Mother  of  the  said  John 
Eirkpatrick,         .... 

Margaret  Sime,  Sister  consanguinean  of^ 
the  said  John  Sime,  deceased,  and  onlyf  ji^gnondeat 
surviving  child    of  the  deceased  JohnT 
Sime,  Senior,  Ship-builder  in  Leith,        J 

House  of  Lords,  22d  July  1811. 

LBOmiC — HOMOLOQATION ^HsRITABLE  OR  MoTEABLB — PaRTNER- 

BHip.^l.)  A  father,  in  his  settlement,  left  all  his  heritable  and 
moveable  property  to  his  son,  who  was  in  partnership  with  him  as  a 
•hip-builder.  This  settlement  was  burdened  with  an  annuity  of 
£50  to  his  only  daughter.  The  daughter  never  received  her  an- 
nuity ;  but  for  twenty-one  years  resided  with  her  brother  in  fa- 
mily* After  her  brother^s  death,  and  twenty-one  years  after  the 
death  of  her  &ther,  she  claimed  her  legitim  as  due  at  his  death. 
Held  her  entitled  to  it,  and  that  she  had  not  homologated  or  appro- 
ved of  the  deceased's  settlement. 
(2.)  In  computing  the  legitim  :  Held  that  certain  heritable  subjects, 
tlumgh  vested  in  the  father's  name,  as  an  individual,  belonged  to 
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1811.  the  partnership,  and  as  sach  were  to  be  held  as  moTeable  esCatei 

*''"~^"~~~  as  in  a  question  of  succesuon,  and  therefore  subject  to  her  legitim. 

^'^^  &c^'^'^^'  ^  ^^^  ^^^^  ^^  ^>^>  ^^^  ^^  P^^°^  remitted  for  connderation, 

v.'  with  doubts  expressed. 


After  the  respondentia  father,  the  deceased  John  Sime, 
senior,  shipbuilder  in  Leith,  died,  her  brother,  who  had  been 
in  partnership  with  him  in  business,  intromitted  and  pos- 
sessed himself  of  his  whole  real  and  personal  estate ;  and 
the  present  claim  was  an  action  raised  by  the  respondent 
against  the  appellant,  the  trust -disponee  of  her  brother,  who 
^  shortly  thereafter  also  died,  claiming,  1st,  Her  legitim  out 

of  her  father's  estate.  2.  A  share  in  certain  heritable  sub- 
jects held  by  the  copartnership,  in  which  her  father  and 
brother  were  sole  partners. 

It  appeared  that  the  respondent  was  the  child  of  the  first 
marriage  of  John  Sime,  senior,  and  John  Sime,  junior,  a 
child  of  his  second  marriage.  That  some  time  before  tho 
1749.  father's  death  he  had  executed  a  settlement  of  certain  heri- 
table subjects  acquired  by  him,  in  the  following  tenns :  **  in 
**  favour  of  himself  and  Margaret  Hog,  his  spouse,  in  con- 
"  junct  foe  and  liferent,  for  the  said  Margaret  Hog  her  life- 
"  rent  use  allenarly,  and  to  the  said  John  Sime,  junior,  their 
'^  only  son,  his  heirs  and  assignees  whatsoeyer,  heritably 
"  and  irredeemably,"  &c.,  with  reservation,  howoTor,  of  full 
powers  of  property  in  the  subjects  in  fayour  of  himself. 

11  July  and    Upon  this  disposition  infeftment  passed. 
^^  About  the  same  period  Mr.  Sime  acquired  five  other  sub- 

jects in  North  Leith,  and,  by  disposition  and  sasine,  of  these 

Mar.  25,  and  dates,  these  subjects  were  conveyed  by  the  vendors  in  the 

^P'j}^^»^'^^^»  same  terms  as  above  mentioned,  and  the  titles  to  these  com- 

20, 1749.        pleted  by  charter  and  infeftment. 

At  an  early  period,  many  years  before  his  death,  he  had 
constructed,  upon  a  part  of  the  ground  so  held,  a  dry  dock, 
and  other  accommodations  connected  with  it,  in  which  he 
carried  on  his  trade  of  a  ship  builder. 

Apri]19,l776.  Of  this  date,  he  executed  a  testamentary  deed  of  general 
disposition  and  assignation,  by  which  he  *'  gave,  granted, 
**  assigned,  and  disponed  to  and  in  favour  of  the  said  John 
*'  Sime,  my  son,  his  heirs  and  executors,  or  assignees,  not 
**  only  all  and  sundry  lands  and  tenements,  houses,  annual- 
*'  rents,  dry  dockSf  tacks,  or  other  Jieritable  subjects  wbat- 
"  soever,  presently  pertaining  and  belonging  to  me,  ot  whidi 
"  shall  pertain  and  belong  to  me  at  the  time  of  my  decease, 
"  but  also  all  and  sundry  goods,  gear,  debts,  sums  of  mooej 


SIMS. 
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**  &c.,  or  other  moveable  subjects  whatever/'  under  burden       1811- 

of  a  liferent  annuity  to  Janet  Lawson,  his  third  wife,  pro-    

Tided  by  contract  of  marriage,  "  cu  also  an  annuity  or  Zi/%-*""^^™®'' 
**  rent  of  £50  to  Margaret  Sime^  my  daughter ^  during  her  «. 

••  Ufey*'  &c. 

Mr.  Sime  survived  the  execution  of  this  deed  about  nine 
months,  and  died  in  January  1777.  He  left  issue  John 
Sime,  junior,  and  the  respondent.  It  has  been  already  seen 
that  John  Sime  had,  for  many  years  before  his  father's 
death,  been  assumed  as  a  partner,  and  that  they  carried  on 
a  joint  trade  as  ship-builders,  under  the  firm  of  ^*  John  Sime 
&  Son." 

Under  the  settlements  above  mentioned,  John  Sime,  jun., 
paid  regularly  the  annuity  to  the  deoeased'^s  widow;  but 
with  reference  to  the  respondent,  it  was  alleged,  that  she 
lived  with  him  in  family,  and  in  this  way  received  her  board 
in  lieu  of  her  annuity,  with  whatever  sums  and  necessaries 
she  had  occasion  for  or  demanded. 

Matters  continued  in  this  situation  until  1796,  when  John 
Sime,  junior,  died. 

In  March  1789  he  executed  two  deeds,  by  which  he  con- 
veyed, after  his  death,  all  his  estate,  real  or  personal,  to 
certain  trustees,  for  the  following  purposes:  1.  For  paying 
his  debts.  2.  For  paying  a  legacy  of  one  thousand  guineas 
to  each  of  his  two  natural  children.  3.  For  paying  an  an- 
nuity to  the  appellant  Mrs.  laobel  Irving,  wife  of  William 
Kirkpatrick,  Esq. ;  and,  4.  Of  conveying  to  his  son,  the  other 
appellant,  John  Kirkpatrick,  when  he  should  become  of  age, 
the  residue  of  his  estate. 

Upon  the  death  of  Mr.  Sime,  junior,  the  only  surviving 
trustees  who  accepted  were  James  Balfour,  W.  S.^  and  John 
McLaren  of  Leith,  and  they  entered  on  the  management  of 
the  trust. 

In  June  1797  the  present  action  was  raised  by  the  re- 
spondent against  the  surviving  trustee  and  the  appellant, 
concluding,  first,  for  her  annuity  since  her  father's  death, 
under  deduction  of  £25  per  annum  for  maintenance ;  but 
this  action  was  afterwards  abandoned,  or  changed  for  a 
claim  of  £5000,  or  whatever  other  sum  should  be  found  to 
be  due  to  her  as  heir,  executrix,  or  nearest  of  kin,  or  as  only 
surviving  child  of  her  father's  first  marriage. 

The  Lord  Ordinary  ordered  her,  by  interlocutor,  **  to  give 
"  a  special  condescendence  of  what  she  claims  from  the 
•*  defender,  as  trustee  of  the  late  Mr.  John  Sime,  either  as 
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1811.      «  bygone  annuities,  in  Tirtue  of  the  settlement  of  her  father^ 
——^    **  or  as  her  share  of  the  effects  that  might  have  belonged  to 

&IRKPATRICK 

^e,       '  *'  Margaret  Gordon,  her  mother,  or  for  her  legitim  out  of 
V'  *'  her  father's  effects. 

The  respondent,  accordingly,  gave  in  a  condescendence, 
claiming  as  legitim,  one  half  of  the  whole  amount  contained 
in  the  inventory  of  the  personal  estate  given  up  by  the  son 
after  her  father's  death  in  1776. 

The  Court,  on  report  of  Lord  Polkemmet,  pronounced 
May  28, 1600.  this  interlocutor^:  *<  The  Lords  find  the  pursuer  entitled  to 
*'  her  legitim;  but  remit  to  the  Lord  Ordinary  to  hear  the 
'<  counsel  for  the  parties  on  the  amount  thereof,  and  the 
'<  other  particulars  in  the  cause,  and  to  do  as  be  shall  see 
"jnst." 

This  having  been  decided,  a  discussion  then  took  place 
as  to  its  extent. 

The  parties  stated  the  case  in  memorials,  and  the  Lord 
Nov.  12, 1801.  Ordinary  pronounced  this  interlocutor,  **  Finds  that  a  co- 
''  partnery  in  the  trade  of  ship-building  subsisted  between 
"  the  father  and  son,  John  Sime,  senior  and  junior,  for  a 
"  number  of  years :  Finds  it  instructed  by  the  inventories 
*'  made  up  at  four  different  periods,  that  the  whole  proper- 
*'  ty,  both  heritable  and  moveable,  contained  in  said  inven- 
"  tories,  fell  under  this  copartnery,  and  was  understood  be- 
''  tween  the  father  and  the  son  to  be  their  joint  pro-indiviso 
**  property,  in  equal  shares,  both  as  to  stock  and  profits : 
"  Finds  that  the  assumption  of  the  son  into  this  copartnery, 
"  whereby  the  father,  in  his  lifetime,  had  bestowed  on  him 
*'  one  half,  or  nearly  so,  of  his  whole  substance,  is  to  be  held 
''  as  a  virtual  and  effectual  forisfamiliation  of  the  son,  so  as 
**  to  exclude  him  from  any  after  claim  of  legitim  at  his 
'*  father's  death  :  Finds  that  by  the  father's  death  the  co- 
'*  partnery  was  dissolved,  and  that  there  then  fell  to  be  an 
**  equal  division  of  the  property  thereof,  one  half  of  which 
"  belonged  to  John  Sime,  junior,  proprioynr^,  and  the  other 
''  half  fell  to  be  taken  up  by  the  father's  representatives: 
**  Finds  that  the  plea  of  the  pursuer  that  the  father's  into- 
"  rest  in  the  whole  copartnery,  subjects,  and  effects,  is  to 
"  be  held  as  moveable  or  personal  right,  falling  under  his 
*'  executry  (though  applicable  to  the  case  of  a  copartneryt 
*<  or  trading  or  manufacturing  company,  so  constituted  as 
''  not  to  be  dissolved  by  the  death  or  bankruptcy  of  one 
**  partner,  and  where  the  share  of  the  deceasing,  or  bank- 
"  rupt  partner,  is  to  be  drawn  out,  according  to  a  certain 
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*'  Taloation),  does  not,  however,  ^pply  to  this  case,  where       1811. 

**  the  father'^  death  effected  a  total  and  absolute  dissolution  of    — ^— 

*•  the  copartnery;  so  that  his  share  of  the  property  thereof  did*"'^^]"^'* 

*'  thereby  become  descendible  to  his  representativesi  accord-  «. 

'*  ing  to  the  general  rule  of  law  as  to  heritable  or  moYeable       "^*' 

^*  succession :  Finds  that  such  part  of  the  father^s  half  of 

*'  the  copartnery  property  as  was  heritable  fell  to  John 

*'  Sime,  junior,  as  disponee  by  the  father's  settlement  in  his 

"  favour  :  Finds  as  to  the  father's  moveables,  that  the  half, 

**  or  dead^spart,  fell  likewise  to  John  Sime,  junior,  in  virtue 

*'  of  said  settlement:  Finds  that  the  other  half,  as  legitim, 

**  fell  wholly  to  the  pursuer,  her  father's  only  remaining 

**  child  infamiliaj  in  consequence  of  the  son's  forisfamilia- 

**  tion  aforesaid :  Finds  the  pursuer  entitled  to  said  legitim, 

''  with  interest  thereof  from  her  father's  death :  And  finds, 

*'  that  the  long  lapse  of  time  which  intervened  between  the 

**  opening  of  the  pursuer's  claim,  and  its  being  first  insisted 

"  on,  affords  the  defenders  no  plea  of  favour  for  a  restriction 

**  of  the  interest  or  otherwise,  in  respect  there  is  no  appear- 

''  ance  that  John  Sime,  junior,  did  ever  communicate  to  his 

'*  sister,  the  pursuer,  the  contents  of  their  father^s  settle- 

"  ment,  or  ever  applied  for  acceptance  of  the  annuity  in 

*'  place  of  her  right  of  legitim.    As  to  other  matters  of  con- 

*'  troversy  between  the  parties,  renews  the  remit  to  the  ac- 

*'  countant  in  the  interlocutor  of  the  12th  Nov.  1799 ;  the 

'*  report  to  contain  a  state  of  the  amount  of  the  pursuer's 

"  legitim,  upon  the  principle  of  this  interlocutor." 

Both  parties  having  represented,  the  Lord  Ordinary  re- 
presented the  cause  to  the  Court,  who  pronounced  this  in- 
terlocutor:— ^  The  Lords  find  that  there  was  a  subsisting  Not.  17  and 
**  partnership  between  John  Sime  and  son,  in  consequence  ^^t  1^^^* 
**  whereof,  John  Sime,  junior,  had  rights  proprio  jure,  to  one 
**  half  of  the  partnership  funds:  Find  that  the  dock  and  perti- 
**  nents  thereof,  which  were  used  in  the  business  of  the 
**  partnership,  must  be  held  as  sunk  in  the  company's  estate, 
**  and  moveable  as  to  every  question  of  succession :  Find 
**  that  the  son's  claim  of  legitim  remained  entire,  in  respect 
"  the  same  has  never  been  discharged,  without  prejudice  to 
**  any  claim  of  collation,  at  the  instance  of  his  sister  Marga- 
**  ret,  who  is  also  entitled  to  her  claim  of  legitim,  with  inte- 
'*  rest  from  the  time  of  her  father's  death ;  but  subject  to  a 
**  reasonable  deduction  for  board,  clothing,  and  other  articles 
"  furnished  to  her  while  she  lived  in  family  with  her  bro* 
"  ther,  and  romit  to  the  Lord  Ordinary  to  proceed  accord - 
"  ingly,  and  particularly  to  hear  parties  with  respect  to  the 

VOL.  V.  2  ii 
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1811.      **  tenement  of  houses  which  was  not  used  in  the  business  of 

"  the  copartnery,  though  entered  in  the  inventories  referred 

KXRKPATRicK,  tt  |.q^  q^^^  likowiso  with  respect  to  the  share  in  the  Ropery 
V.'        "  Company,  whether  these  subjects  fall  under  diTision  or 
siMB.       (t  QQf.^  Q^^  Jq  what  manner;  and  do  as  he  shall  see  cause." 
March  1  and      A  petition  by  the  trustee  against  this  interlocutor  was  re- 
2.l«»^-         fused 

The  cause  having  gone  back  to  the  Lord  Ordinary,  be  or- 
dered an  interim  payment  to  the  respondent  of  £500. 

The  appellant,  John  Eirkpatrick,  arrived  at  majority  oo 
the  23d  Nov.  1806,  and  Mr.  Balfour^  the  trustee,  died  on 
the  24th  of  the  same  month. 

And  then  the  appellants  brought  the  pr^ent  appeal  to  the 
House  of  Lords  against  the  ^bove  interlocutors. 

Pleaded  far  the  Appellants. — 1.  Legitim  is  that  share  of 
the  moveable  effects  of  a  father,  which^  at  bis  death,  belongs 
to  his  children  propria  jitre,  and  which  he  cannot  dii»posc 
of  by  will*  This  right  may  be  discharged  with  the  marriage 
settlement  of  the  parents,  or  it  may  be  renounced  by  the 
children  in  the  father's  lifetime ;  or,  if  the  father  makes  a 
general  settlement  of  his  moveable  estate,  by  which  he  dii- 
poses  of  the  subject  of  the  legitim  as  well  as  the  rest,  and 
in  lieu  of  the  legal  claim  of  his  children,  settles  special  pro* 
visions  upon  them,  they  may,  by  acceptance  of  the  provi- 
sions given,  approve  of  the  settlement,  or  by  other  acts  of 
homologation,  render  it  effectual^  and  bar  them  from  claiming 
the  legitim. 

In  the  present  case,  the  right  of  legitim  was  effectually 
excluded  by  a  long  course  of  acts  of  homologation  of  her 
father's  general  settlement,  which  bestowed  on  her  a  sapa^ 
rate  and  reasonable  provision.  The  general  doctrine  here 
stated  is  completely  fixed  in  the  law  of  Scotland,  and  it  is 
therefore  superfluous  to  cite  authorities  in  support  of  it 
Stair,  B.iv.  Both  Stair  and  Erskine  declare  that  this  claim  is  effect- 
Ersk.  B.  iii.'  ^^^^7  barred  by  their  acceptance,  homologation,  or  approv- 
tit.  3.  §  47.  ing  of  their  father's  settlement,  whereby  a  lawful  contract 
is  established  between  the  father,  or  those  deriving  right 
from  him,  and  the  children  having  right  to  legitim,  which 
is  effectual  against  them.  The  law  standing  thus,  it  is  to 
be  considered,  Whether  the  respondent,  Margaret  Sime, 
did  homologate  her  father's  settlement,  and  is  therefore 
barred  from  claiming  legitim.  The  appellants  have  not  been 
able  to  discover  whether  there  was  any  contract  of  marriage 
in  which  the  legitim  was  discharged,  or  whether  the  respon- 
dent herself  had  discharged  that  legitim ;  but  as  the  pre- 
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sent  claim  of  legitdin  was  not  brought  by  the  respoudent  till       1811. 

twentj-one  years  after  the  death  of  her  father,  and  when    

she  was  approaching  to  the  age  of  seventy,  it  could  not  be  »»^™'ck, 
expected,  even  if  such  a  discharge  existed,  that  it  should         «.* 
hare  been  preserved  or  recovered  by  the  appellants.    The       '""* 
claim  was  not  brought  until  after  the  death  of  John  Sime, 
jmiior,  to  whom  alone  the  facts  could  be  accurately  known, 
and,  in  the  mean  time,  the  whole  books  and  papers  of  Mr. 
Sime,  junior,  had  been  in  the  hands  of  various  persons, 
amoDgst  others,  the  agents  and  friends  of  the  respondent. 

Bat  it  is  submitted  that  the  facts  in  evidence,  or  admitted, 
import  in  law  a  renunciation  of  the  right  of  legitim,  and  an 
homologation  of  the  general  disposition  of  John  Sime,  senior, 
with  the  burden  of  an  annuity  to  the  respondent.  John 
Sime  died  in  January  1777.  His  deed  of  settlement  was 
recorded  in  the  books  of  the  Court  of  Session,  a  few  weeks 
afterwards.  This  was  for  the  purpose  of  publishing,  as 
well  as  preserving  it  for  the  use  of  all  concerned.  Mr. 
Sime's  third  wife,  whose  annuity  was  confirmed  by  that  set- 
tlement, lived  in  family  with  John  Sime,  junior,  and  Marga^ 
ret  Sime,  the  respondent.  It  is  impossible  to  doubt,  there- 
fore, that  the  nature  and  contents  of  the  deed  must  have 
been  distinctly  known  to  them  all.  It  cannot  be  supposed, 
as  the  respondent  has  alleged,  that  she  was  ignorant,  during 
all  her  brother's  life,  of  the  nature  of  her  father^s  settle- 
ment. That  supposition  is  inconsistent  with  th6  idea  of  her 
being  possessed  of  any  degree  of  understanding.  If,  there- 
fore,  she  knew  of  the  settlement,  (and  of  this  there  can  be 
no  doubt),  she  must  be  held  as  having  acquiesced  in  it.  Her 
total  silence  during  her  brother^s  life,  after  the  death  of  her 
&ther,  for  a  period  of  twenty-one  years,  can  admit  of  no 
other  construction. 

But  the  respondent's  knowledge  of  the  settlement  is  not 
left  to  probability,  because  it  is  proved  and  established  by 
the  summons,  which  sought  payment  of  it,  under  deduction 
of  £25.  The  respondent  being  in  the  knowledge  of  this 
fact,  continued  to  live  in  the  house  of  her  brother  from  her 
Other's  death  in  1777  till  the  brother's  death  in  1796,  a 
period  of  nearly  twenty  years.  During  all  that  time  she 
received  maintenance,  money,  and  clothes,  and  every  thing 
she  required.  It  must  be  held,  therefore,  by  these  acts,  and 
by  long  silence,  she  had  acquiesced  in  and  approved  of  the 
settlement  of  her  father.  A  claim,  therefore,  of  legitim,  so 
long  after  the  father's  death,  and  even  after  the  death  of 
his  universal  disponee,  is  one  that  has  been  scarcely  ever 
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1811.       heard  of  before.    Bat,  2.  Legitim  is  dae  onljoat  of  the 
moveable  estate  of  the  deceased,  and,  sapposing  she  were 


''""'&c''^'^*'^®^^  entitled  to  legitim,  the  dry-dock,  and  other  sabjeets 
e'  described  as  pertinents  thereof,  conveyed  to  John  Sine, 
*ivB.  junior,  by  the  general  disposition  of  his  father,  were  not 
part  of  the  moveable  estate  of  John  Sime,  senior,  but  con- 
stituted a  real  and  heritable  estate  in  his  person.  It  can- 
not be  disputed,  in  point  of  fact,  that  at  the  date  of  the 
general  disposition  of  John  Sime,  senior,  in  1776,  and  also 
at  his  death  in  1777,  the  dry-dock  and  pertinentsy  with  va- 
rious other  subjects,  stood  feudally  vested  in  the  person  of 
John  Sime,  junior,  his  heirs  and  assignees  whatsoever,  under 
reserved  powers  to  the  father. 

But  it  is  clear  that  the  effect  of  an  investiture  in  these 
terms  is,  that  the  husband  and  father  is  sole  fiar,  and 
neither  will  any  attempt  be  made  to  deny  this  propor- 
tion. It  seems  therefore  to  follow,  in  the  simplest  man- 
ner possible,  from  the  undeniable  state  of  the  law,  and 
the  undeniable  state  of  fact,  that  the  subjects  in  ({uestioo, 
being  an  heritable  estate  in  the  person  of  John  Sime, 
senior,  at  his  death,  could  not  be  liable  to  any  claim  of 
legitim.  But  though  none  of  the  points  here  stated  can 
be  disputed,  it  is  maintitined  that  the  dock  and  pertinents 
had  been  made  part  of  the  stock  in  trade  of  the  company, 
of  which  John  Sime,  senior,  and  John  Sime«  junior,  were 
partners ;  and  that,  in  point  of  law,  though  the  subjects  con- 
stituting the  stock  in  trade  of  the  company,  may  be  in  their 
nature  heritable,  the  shares  of  a  partner  in  that  stock  is 
moveable  and  personal  property.  But  there  is  no  evidence 
to  show,  that  it  was  the  intention  of  father  and  eon,  tbst 
the  dock,  and  any  of  the  heritable  subjects  vested  in  the 
former  as  an  individual,  should,  in  any  sense,  become  a 
part  of  the  stock  of  the  company,  to  Uie  effect  of  giving 
them,  or  their  executors,  an  interest  in  these  subjecta  3. 
Besides,  there  is  no  solid  principle  on  which  a  real  or  heri- 
table estate,  vested  in  a  copartnership,  can  be  held  to  be 
moveable  or  personal  estate  in  the  individual  partners,  to 
the  effect  of  their  interest  therein  being  transmitted  to  their 
personal  representatives.  The  rule  is  quite  different  in 
England,  for  there  each  individual  partner's  share  continoei 
to  be  real  estate  in  him  ;  so  they  maintain  that  though  opi* 
nions  to  the  contrary  may  have  been  entertained  in  Scotland, 
yet  no  judgment  of  the  House  of  Lords  has  ever  countenan- 
ced those  opinions. 
Pleaded  for  the  Respondent— I.  In  regard  to  the  legt^ 
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tim,  it  appears  to  be  quite  clear  and  settled  in  many  cases,       1811. 

both  in  the  Court  of  Session  and  House  of  Lords,  that  no    

voluntary  instrument  executed  by  the  father  tnortis  causae  »«^t«ic«» 
can  disappoint  a  child  of  legitim.  The  legitim  belongs  to  «/ 
the  children  by  law,  not  to  the  father,  and  he  can  neyer  dis-  "'^'' 
pose  of  it  by  any  deed  which  is  to  have  effect  only  at 
death.  Therefore,  the  general  disposition  and  assignation 
executed  by  John  Sime,  the  father,  had  not  the  effect  to  cut 
off  the  respondent's  right  of  legitim.  This  is  now  so  well 
known,  that  it  is  only  necessary  to  refer  to  the  following 
authorities^  Stair,  B.  iii.  tit.  4.  §  34 ;  Erskine,  B.  iii.  tit.  9, 
$  16;  Allan  v.  Allan,  17th  June  1762,  (Mor.  8208).  Law- 
son  V.  Lawson,  6th  February  1777,  (Fac.  CoL  vol.  yii.  p« 
367) ;  Lashley  v.  Hog,  (in  the  House  of  Lords)  16th  July 
1804,  vide  ante ;  Millie  v.  Millie,  (in  the  House  of  Lords, 
18th  March  1807,  vide  ante).  Nor  is  there  any  pretence  for 
eaying  that  the  respondent,  by  any  act  of  hers,  had  homolo- 
gated her  father's  disposition.  Had  they  produced  receipts 
for  the  annuity  of  £50,  for  the  whole,  or  any  part  of  the 
twenty-one  years,  this  homologation  or  approval  of  the  fa- 
ther's settlement,  might  have  been  pleaded  with  some  show 
of  reason,  but  here  there  is  not  the  least  vestige  of  anything 
of  that  kind,  nor  of  any  act  to  which  the  law  usually  at- 
taches the  legal  consequences  of  acquiescence. 

2.  In  regard  to  the  heritable  subjects  belonging  to  the 
partnership,  the  argument  of  the  respondent  applies  to  all 
those  subjects  given  up  in  the  inventories.  These  heritable 
properties  were  used  in  the  business,  and,  from  their  very 
nature,  connected  therewith.  The  dry*dock,  and  the  share 
in  the  rope-work^  were  so  connected  as  to  be  a  part  of  the 
company  stock.  Other  heritable  subjects  were  not  so  used 
in  the  business,  and  not  so  connected,  but  they  were  given 
up  in  the  inventories.  SoWy  although  there  was  no  copart« 
nership  here  to  establish  what  was  stock,  and  what  not,  be- 
longing to  the  company,  yet  this  matter  was  completely 
established  by  certain  extracts  from  the  books  of  John  Sime 
and  Son,  produced  by  the  appellants  in  the  Court  of  Session. 
These  extracts  consist  of  inventories  of  the  partnership 
funds  and  debts,  made  up  from  time  to  time*  The  stock  of 
this  company,  like  all  other  mechanical  concerns,  consisted 
of  the  materials  used  in  the  trade,  and  therefore  the  very 
extensive  houses  and  docks  which  had  been  purchased  and 
fitted  up  for  the  purpose  of  carrying  on  the  business,  as  well 
as  the  two  shares  in  the  Leitfa  Ropery  Company,  which  it 


534  CASES  ON  APPEAL  FROM  SCOTLAND. 

1811.       ^&d  been  considered  advantageous  for  the  copartnery  ta 
hold,  as  being  so  much  connected  with  their  own  business  of 


KinKPATRicK,  shipbuilding,  and  the  debts  due  to  the  company,  are  what  is 
divisible  into  two  shares,   the  one  half  belonging  to  the 


V. 


am.  respondent's  father,  upon  which  her  claim  of  legitim  at- 
taches. S.  The  decisions  in  the  Courts  of  Scotland  have 
been  uniform  in  holding  that  the  heritable  estate  belonging 
to  a  copartnership,  used  in  carrying  on  the  business  of  the 
concern,  is  moveable,  both  in  questions  with  creditors  as  in 
questions  of  succession.  It  was  so  held  in  Crooks  v.  Tairse, 
29th  January  1779,  Fao.  CoL  (vol.  viii.  p.  113,  et  M.  14596). 
When  an  individual  partner  dies,  his  interest  in  the  copart- 
nery is  not  taken  up  by  service,  although  a  great  part  of 
the  company's  estate  may  consist  of  heritable  subjects,  bnt 
solely  by  a  confirmation*  Vide  Murray  v.  Blackwood,  25t]i 
July  1700,  Forbes,  vol.  i.  p.  368,  (et  Mor.  6478) ;  Daliym- 
pie  V.  Halket,  1st  July  1735,  Diet  vol.  i.  p.  368,  (et  Mor. 
5478);  Murray  v.  Murray,  5th  February  1805,  Fac.  CoL 
vol.  ziii  p.  441.  To  this  effect  it  does  not  signify  in  what 
manner  the  feudal  title  may  be  vested,  whether  in  one  in- 
dividual or  another. 

It  is  sufficient  that  it  belongs  to  the  company  as  a  part  of 
the  copartnery  property.  Partners  have  no  claim  upon  it 
of  an  heritable  nature.  They  have  no  pro  indiviao  posses- 
sion, no  right  to  the  ipsum  corpus.  It  is  only  a,^  ereiiii 
that  they  possess.  They  have  merely  a  right  to  a  share  d 
the  jus  inoorporale^  and  not  of  the  individual  subjects;  and 
therefore  stock  in  trade  is  moveable. 

In  the  inventories  of  the  partnership,  made  up  in  1774 
and  1776,  before  the  father^s  death,  there  appears  the  fol* 
lowing,  among  other  Company  stock  and  funds,  "  Houses^ 
prime  cost,  £2000 ;  dock,  prime  cost,  £2000 ;  Leith  Ropeiy 
Company,  two  shares,  £500,''  and  these  inventories  ought 
to  be  conclusive. 

After  hearing  counsel, 

Lord  Chancellor  (Eldon)  said, — 
*'  My  Lords,— 

'*  The  fint  interlocutor  in  this  cause,  to  whieh  I  need  call  jonr 
particalar  attention,  is  that  of  the  Lord  Ordinaiy,  of  the  ISth  of 
November  1801.  (Here  his  Lordship  read  the  interlocator).  I 
most  call  your  particular  attention  to  one  or  two  particokTs  contained 
in  this  interlocator.  It  finds,  first.  That  the  whole  property,  heri- 
table and  moveable,  of  John  Sime,  father  and  son,  fell  under  tbt 
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eopartnenhip ,  and  that  Uub  was  instnicted  by  the  inTentories  therein        1811. 
mentioned*     These  inTentories  were  made  i^  at  the  different  pe- 


riods of  1770,  1771 1  1774,  and  1776.    The  language  of  them  is,  swkpatrick, 
'  We  hare  in  ready  money/  Sec.    (Here  his  Lordship  read  the  in-         ^^* 
Tentories,  particularly  noticing  the  words,   'Houses,  prime  cost,        gi^',. 
*'  £2000;  dock,  prime  cost,  £2000;  Leith  Ropeiy  Company,  two 
'  shares,  £500).'    I  wish  to  call  your  attention  particularly  to  this, 
because  this  interlocutor  considers  all  the  property  mentioned  in 
these  inventories  as  joint  property,  in  yirtue  of  some  supposed  pre- 
rioDs  agreement  instructed  by  these  inyentories. 

**  The  Lord  Ordinary  takes  a  distinction  between  a  partnership 
ending  by  the  death  of  one  partner,  and  one  where  a  partnership 
would  not  be  so  dissoked.  He  considered  that  in  a  case  of  A.  and 
B.  being  copartners ;  and  A.  dying,  his  next  of  kin  would  take  the 
share  of  the  personality  of  the  copartnership,  and  his  heir  his  share 
of  the  real  estate ;  B»  retaining  his  own  share  of  both. 

(His  Lordship  now  read  the  interlocutor  of  the  Court  of  17th  No> 
Tember  1803).  *^  This  so  far  varies  the  interlocutor  of  the  Lord 
Ordinary  as  to  consider  the  dock  in  the  copartnership  moveable  pro- 
perty, because  it  was  used  in  the  business  of  the  copartnership. 
This  is  different  from  the  opinion  of  the  Lord  Ordinary,  who  cen- 
adeis  the  inventory  as  evidence  of  the  property  belonging  to  the 
copartnership  ;  and  the  decision  of  the  Court  places  the  ground  of  de- 
cision as  to  its  being  moveable  property^  entirely  in  the  use  made  of 
these  in  connection  with  the  partnership  business  in  trade. 

*'  No  case  has  ever  gone  so  far  as  this,  to  say,  that  if  a  father  and 
Mm  are  partners,  and  if  the  ISather  allows  to  the  partnership  the  usb 
of  the  real  estate,  which  belonged  exclusively  to  him,  that  therefore 
he  must  be  presumed  to  have  given  the  half  of  such  real  estate  to 
the  son. 

^'  The  Court  takes  a  distinction  between  the  real  estate  used  in 
the  business  of  the  partnership  and  that  not  so  uied^  They  decide 
as  to  what  was  used,  but  they  leave  to  future  consideration  and  de- 
cision the  houses  and  shares  in  the  Ropery  Company,  which  were 
not  used  in  the  copartnership.  This  is  a  very  inconvenient  way  of 
deciding.  If  the  inventories  were  good  evidence  of  the  whole  pro- 
perty being  copartnership  property,  the  Court  should  have  decided 
ss  to  the  whole.  If  the  use  formed  the  sole  ground  of  decision,  the 
case,  as  decided,  goes  a  great  deal  too  far. 

"  The  first  ground  of  appeal  is,  that  the  respondent  is  not  entitled 
to  her  legitim,  because  she  accepted  and  homologated  another  pro* 
rision.  That  point  is  not  made  out,  and  I  shall  move  the  aflkmance 
of  all  the  interlocutors  as  to  this. 

^  The  other  point,  however,  as  to  the  partnership,  is  of  great  con- 
Kqaence.  As  to  all  partnerships  in  England,  I  think  the  rule  is, 
and  the  better  rule  of  decision  would  be,  to  say,  that  the  partners 
beld  the  property  as  trustees  for  the  creditors,  and  that  the  whole 


6S6  CASBS  ON  APPEAL  FROM  SCOTLAND. 

1811.        became  personal  estate.    If  the  eonise  of  decisions  in  diis  eonotiy 
had  run  uniformly  to  that  effect,  I  should  haye  thought  it  right  to 


miBKPATRicKy  sajy  that  the  same  rule  of  law  should  preTail  in  Scotland.  But  if 
^*  there  have  been  cases  in  England  ruled  differentlj,  I  could  not  ad- 
8m.  Tise  that  the  Courts  in  Scotland  should  adopt  thai  which  I  consder 
the  best  principle  of  law  in  such  a  case. 

'^  Till  the  case  decided  by  Lord  Thurlow,*  we  lawyers  always 
considered  the  real  estate  belonging  to  a  partnership  as  personal  ia 
point  of  succession ;  and  we  haye  always  wished  to  get  out  of  thn 
case  of  Lord  Thurlow. 

<«  There  may  be  great  difficulties  in  Scotland  in  making  up  a  dtle 
to  real  estate  when  used  by  a  partnership.  We  must  look  into  the 
cases  to  see  if  they  rule  this. 

'<  If  the  case  is  to  be  decided  on  the  inyentories,  I  don't  see  why 
it  should  not  apply  also  to  the  tenements  and  the  shares  in  the 
Ropery  Company.  The  printed  cases  haye  supposed  that  this  wiU 
decide  also  as  to  them  ;  but  I  think  this  is  not  so ;  unless  you  can 
predicate  that  these  were  used  in  the  partnership,  they  wiQ  not  fall 
under  the  rule.  If  the  decision  is  no/  to  go  upon  the  use,  then  the 
other  real  property  in  the  iny^itories  will  go  along  with  the  dock. 

*'  But  there  is  this  difficulty  here,  that  if  the  Court  should  hold  the 
other  property  not  to  be  held  as  moyeable,  the  only  ratio  deadaidt 
would  be  the  use  of  the  dock. 


*  The  name  of  the  case  here  referred  to,  was  not  given  ;  but  the  God- 
pilar  of  these  reports  suggests  that  his  Lordship  referred  to  the  case  of 
Thornton  e.  Dixon,  3  Bro.  C.  C.  199  Belt's  ed.  p.  84.  In  that  case.  Lord 
Thurlow  had  decicled,thaty  after  the  dissolution  of  the  partnership,  by  death 
or  otherwise,  ^  the  heritable  estate  of  a  partnership  could  not  be  eonsi- 
•«  dered  as  personality,  but  would  resume  its  original  character  and  as- 
**  ture/'  and  descend  accordingly.  Since  that  decisioii,  and  also  ooe 
which  followed  it,  (Bell  v.  Phyn,  7  Vesey,  p.  452}»  many  cases  bad  been 
decided  in  a  contrary  way,  holding  that  such  estate  was  to  be  dealt  vith 
as  personality  in  questions  between  heirs  and  executors.  Thedecistoaof 
Lord  Thurlow  was  thus  considered  to  have  been  overruled  by  the  Ister 
decbions  ;  but  later  still,  two  decisions  have  been  pronounced  confirming 
the  judgment  of  Lord  Thurlow.  These  were  cases  pronounced  in  the 
Vice  Chancellor's  Court,  Cookson  e.  Cookson,  12th  July  1837 ;  8  Sim. 
Cases  in  C.  p.  529 ;  and  Randall  «.  Randall,  27th  Jan.  1835,  7  Sim,  C. 
C.  p.  271. 

But  Lord  Eldon  was  always  of  opinion,  that  the  estate  of  a  partnenhip, 
whether  heritable  or  moveable,  in  its  own  nature  ought  to  be  considered 
as  personality  to  all  intents  and  purposes.  He  decided  this  in  Mackto- 
tosh  «.  Townshend,  Montg.  Partn.  App.  96.  He  also  repeated  that  opi* 
nion  (obiter)  in  Selkrig  v.  Davies,  1814, 2  Dow,  p.  231.  Yet  Mr.  CoUyer 
on  Partnership,  (1840),  states,  that  *^  since  the  case  of  Cookson  v.  Cookson 
'^  was  decided,  the  question  cannot  be  considered  as  settled  by  that  ded- 
**  sion  ;  but  that  St  must,  on  some  future  occasion,  be  determined  before 
''  a  higher  tribunal.** 
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**  We  iDiirt  therefore  remit  to  the  Court  to  leTiew  their  jadgment        181 1. 
Bs  to  the  dry  dock,  and  to  consider  as  to  this  along  with  the  other    ■ 
property/'  flbmiko 

It  was  therefore  ordered  and  adjudged.  That  the  several  vnxntMovD. 
interlocutors  complained  of,  so  far  as  they  find  that  the 
pursuer  is  still  entitled  to  claim  her  legitim,  be,  and  the 
same  are  hereby  affirmed ;  and  it  is  further  ordered, 
that  the  cause  be  remitted  back  to  the  Court  of  Session 
to  review  the  interlocutors  complained  of»  as  to  all 
other  matters,  and  particularly  to  determine,  at  one  and 
the  same  time,  upon  the  rights  of  parties  with  respect 
to  the  dock  and  pertinents^  the  tenement  of  houses, 
and  the  share  in  the  Ropery  Company,  mentioned  in 
the  interlocutor,  dated  17th,  signed  22nd  November 
1803. 

For  the  Appellants,  John  Clerk,  James  Moncreiff, 
For  the  Respondent,  Sir  Sam.  Romilly,  David  Cathcart^ 

Robert  Bell. 

'SarR. — It  is  stated  in  the  Faculty  Collection,  vol.  xvii.  p.  684, 
that  after  the  remit  back  to  the  Court  of  Session,  '*  the  case  was  set- 
*^  tied  extrajudicially,  in  consequence  of  the  defender  having  paid  a 
**  considerable  sum  of  money  to  the  pursuer^'  (respondent). 


Thb  Hon.  Chahlbs  Fleming  of  Cumbernauld,   Appellant  ; 
Georgb  Harlby  Drummond,  Esq.  one  of^ 

the  Freeholders  of  the  County  of  Eincar->     Respondent. 

dine, ) 

House  of  Lords,  23d  July  181L 

Fbsehold  QuALmoATioN — ^Fictitious  Right  to  Yotb* — ^In  this 
case,  objections  were  stated  to  the  claim  of  a  party  claiming  to  be 
enrolled  as  a  voter.  The  Court  of  Session  sustained  the  objections, 
without  taking  or  ordering  any  proof  as  to  the  fictitious  nature  of 
the  claim.  In  the  House  of  Lords,  case  remitted,  with  liberty  to 
receive  such  evidence. 

The  appellant  being  seized  and  possessed,  as  a  liferenter 
or  tenant  for  life,  of  certain  lands  in  the  county  of  Kincar- 
dine, called  the  Eirklands  of  Einneff,  &c.  held  by  him  im- 
mediately  of  the  Crown,  and  those  lands  being  of  an  extent 
which  by  law  entitles  the  holder  to  vote  in  the  election  of  a 


rLXUINO 


538  CASES  ON  APPEAL  FROM  SCOTLAND. 

1811.  member  of  Parliament  for  the  county,  he  presented  his 
claim  in  terms  of  the  statutes,  to  the  freeholders  assembled, 
at  Michaelmas  1808,  praying  that  his  name  might  be  in- 
DBDJiMOND.  Berted  in  the  roll  of  freeholders,  and  he  produced  there- 
with his  title-deeds,  and  the  evidence  of  the  valuation  of  the 
property. 

To  this  claim  the  respondent,  as  one  of  the  freeholders, 
objected,  in  the  following  words : — "  The  titles  produced 
•<  by  the  claimant  afford  only  a  bare  liferent  superiority  to 
''  the  lands  specified  in  his  claim.  They  are  nominal  and 
'^  fictitious,  and  confidential,  and  therefore  the  claimant 
"  ought  not  to  be  enrolled ;"  to  which  objection  it  was  an- 
swered, **  That  the  qualification  objected  to  is  neither 
**  nominal  nor  fictitious,  having  been  obtained  by  the  claim- 
**  ant,  purely  for  his  own  benefit  and  advantage.  A  liferent 
''  vote,  honourably  and  fairly  acquired,  and  without  the 
"  claimant  being  under  any  confidential  obligation  whatever, 
'*  such  as  the  present,  is  unexceptionable,  and  by  law  cannot 
'*  be  called  in  question.'^ 

The  Court  of  Freeholders  having  sustained  the  claim,  and 
ordered  the  appellant  to  be  enrolled,  the  respondent  pre- 
sented a  petition  and  complaint  to  the  Court  of  Sesnon, 
as  allowed  by  the  statutes,  praying  the  Court  to  find,  that 
the  freeholders  of  the  county  of  Kincardine  did  wrong  in 
enrolling  the  appellant,  and  to  ordain  his  name  to  be  ex- 
punged from  the  said  roll.    In  the  complaint,  it  was  stated, 
that  the  complainer  meant  to  support  the  objection  he  had 
urged  at  the  meeting  of  the  freeholders,  (namely)  that  the 
appellant's  pretended  freehold  is  nominal,  fictitious,  and 
confidential,  and  such  as  the  Court  could  not  sustain  ;  that 
the  real  nature  and  character  of  freehold  qualifications,  and 
whether  they  were  substantial  rights,  or  fictitious  convey- 
ances, for  the  purpose  merely  of  serving  political  views,  and 
advancing  the  interests  of  the  grantor,  is  to  be  gathered, 
not  only  from  the  appearance  ex  facie  of  the  titles,  but 
from  every  circumstance  connected  with  the  transaction. 
The  titles  in  this  case,  it  was  said,  evinced  that  it  was  not  a 
real  or  substantial  freehold ;  it  was  the  conveyance  merely 
of  the  liferent  of  a  bare  superiority,  yielding  no  reddendo 
that  could  be  taken  into  consideration.     The  Crown  charter 
appeared  to  have  been  expede  for  the  purpose  of  creating 
this  nominal  qualification,  and  another  of  the  same  descrip- 
tion, in  the  person  of  Mr.  W.  6.  Adam,  the  appellant  and 
that  gentleman  being  both  the  nephews  of  Lord  Keith,  the 
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grantor,  by  whom  the  charter  was  expede,  and  the  one  of       1811. 

them,  in  like  manner,  the  nephew,  while  the  other  is  the    — — 

Bon  of  the  present  representatiTo  of  the  connty,  who  is  bro-     »*««« 

ther-in-law  of  the  right  honourable  grantor  of  these  rights,     orummomd. 

*  The  appellant  haying  put  in  answers,  denying  that  his 

freehold  was  nominal,  and  this  being  denied,  he  contended 

that  it  was  incumbent  on  him  to  prove  the  fictitious  nature 

of  the  right,  while  in  fact  he  had  not  condescended  upon 

any  means  of  proof  whatever.    The  Court  of  Session,  after 

some  further  pleading,  pronounced  this  interlocutor : — ^*  The  2nd  and  7th 

"  Lords  sustain  this  complaint,  and  find  that  the  freehold-  ^^'  ^®^^- 

'*  era  of  the  county  of  Kincardine  did  wrong  in  enrolling  the 

"  respondent  in  the  roll  of  freeholders  of  said  county,  at 

"  the  Michaelmas  meeting  held  on  the  4th  October  1808 ; 

"  and  therefore  grant  warrant  to  and  ordain  the  sheriff- 

"  depute  to  expunge  his  name  from  the  said  roll :  Find  the 

"  respondent  liable  to  the  complainer  in  expenses ;  appoint 

"  the  account  thereof  to  be  given  into  Court,  and  remit  to 

"  the  auditor  to  tax  the  same,  and  to  report.^' 

On  reclaiming  petition,  the  Court  adhered.  Jane  25, 1810. 

Against    these    interlocutors   the    present   appeal   was 
brought  to  the  House  of  Lords. 

Pleaded  for  the  Appellant.— The  statute  1681  defines  the 
qualifications  of  those  entitled  to  be  eproUed.  By  that 
statute  it  is  enacted,  that  those  publicly  infeft  in  property, 
or  superiority  in  lands,  of  the  extent  and  valuation  men- 
tioned, shall  have  right  to  vote  in  the  election  of  the  commis- 
rioners  of  shires,  and  likewise  liferenterst  if  the  liferenters 
daim  their  vote.  The  law  thus  standing,  it  is  not  meant  to 
be  disputed  that  the  statute  gives  the  right  of  freehold  to  a 
party  actually  and  bona  fide  the  owner  of  such  estate;  but, 
at  same  time,  poeeeeHon,  in  the  literal  sense,  could  not  be 
nnderstood,  when  the  right  was  given  to  a  superior,  and  not 
to  the  vassal ;  and,  from  the  beginning  to  the  end  of  the 
statute,  there  is  not  a  syllable  defining  the  quantum  of  bene- 
ficial interest  which  the  superior  must  have.  It  is  sufficient 
that  he  stood  in  the  relation  of  immediate  tenant  to  the 
Crown  in  lands  to  a  certain  extent,  though  his  vassal,  or  the 
^tual  possessor,  drew  the  whole  fruits.  By  the  7th  Geo.  II. 
G.  16,  a  certain  oath,  caUed  the  trust-oath,  is  prescribed 
for  every  claimant  to  take,  when  required  so  to  do,  other- 
^rige  his  name  is  to  be  expunged.  Imposing  these  oaths 
gave  rise  to  questions,  as  if  it  had  altered  the  law,  while  it 
evidently  left  the  law  precisely  as  it  was,  and  only  estab- 
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1811.       lished  one  mode  of  discoyering  the  trath,  or  whether  the 
"-*— —    estate  claimed  upon  really  belonged  io  the  claimant.    With 
vLBMiNo     ^^^  quantum  of  the  beneficial  interest  accruing  to  the 
BBUHMOMD.  clalmaut,  or  the  legal  interest  being  a  liferent  or  a  fee,  or 
the  claimant  being  a  superior  only,  and  not  fall  proprietor, 
the  oath,  and  the  statute  by  which  it  was  introduced,  had  no- 
thing whatever  to  do.    But  the  terms  of  it  for  a  time,  and 
till  it  was  explained  by  numerous  decisions  of  the  Court  of 
Session  and  of  your  Lordships'  House,  startled  BcmpuloiiB 
persons.    For  a  long  time  it  was  supposed  that  the  oath  was 
the  only  mode  of  discovering,  whether  the  claimant's  estate 
was  held  for  his  own  benefit,  or  was  nominal  and  fictitioos, 
created  to  serve  the  purposes  of  another  person ;  and  this 
doctrine  was  certainly  countenanced  by  several  decisions  of 
Ante  vol.  iii.  your  Lordship.     But,  in  the  case  of  Forbes  v.  Macpheiaon, 
p.  169.  ^)^Q  Court  of  Session  having  refused  to  allow  a  claimant  to  be 

examined  upon  interrogatories,  an  appeal  was  taken,  and 
your  Lordships'  judgment  reversed  the  decree  below,  and 
ordered,  **  That  the  respondent  do  confess  or  deny  the  aver- 
ments in  appellant's  pleadings."  Since  that  time,  it  has 
been  considered  settled  law,  that  the  freeholders  may  in- 
sist on  a  claimant  answering  pertinent  questions,  and  by 
every  other  competent  mode  of  proof,  according  to  the  course 
of  the  Court  of  Session,  may  make  out  that  the  qualificattw 
is  nominal.  The  appellant  was  willing  to  submit  to  exami- 
nation, and  to  let  the  respondent  into  every  other  means  of 
proof  that  could  be  suggested,  but  the  respondent  declined 
the  offer,  and  rested  his  cause  on  what  was  said  to  appear 
on  the  face  of  the  title,  or  was  to  be  inferred  from  circum- 
stances notorious  and  undenied. 

Pleaded  for  the  Respondent. — The  expiscation  of  ques- 
tions of  this  kind  is  by  two  modes,  L  By  means  of  the  trust- 
oath  ;  and,  2,  By  special  interrogatories.  An  objector,  or  a 
body  of  freeholders,  may  resort  to  theso  or  not  just  as  ho 
pleases,  or  they  may  submit  the  case  to  the  judgment  of  the 
Court  merely  upon  the  proofs,  as  exhibited  by  the  titles,  the 
situation  of  the  parties  interested,  and  concomitant  circum- 
stances ;  or  the  qualification  may  be  investigated  by  a  proof 
Ante.  at  large.  In  the  cases  of  Elphinstone  and  Macpherson  no 
doubt  was  entertained  upon  this  point  Here  the  appel- 
lant's title  is  the  liferent  of  a  superiority ;  and  as  in  his 
pleadings  in  the  Court  below,  he  did  not  controvert  the  re- 
spondent's averment,  that  it  was  an  estate  perfectly  unsub- 
stantial, and  yielding  no  return,  this  fact,  e»  eoneenu  of  the 
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party  is  fully  established.    The  respondent  averred  it  was  a       l^H- 
gratoitons  conveyance;  and  this  has  never  been  denied.    — — — 
The  crown  charter,  and  the  foundation  of  this  and  Mr.    '""'''° 
Adam's  qualification,  is  a  deed  which  pertains  to  Lord  Keith,  dbommond. 
the  granter ;   and  though  it  is  denied  that  this  charter  was 
obtained  for  the  mere  object  of  creating  these  two  qualifica- 
tions, it  has  certainly  been  made  use  of  for  that  purpose. 
Nor  can  a  favourable  inference  be  drawn  from  the  circum- 
stance,  that  the  date  of  the  other  titles  in  these  gentlemen's 
favour  do  not  precisely  correspond.    The  disposition  by 
Lord  Keith  to  Captain  Fleming  is  dated  the  20th,  and  his 
sasine  29th  June  1806»  while  the  disposition  to  Mr.  Adam  is 
dated  30th  August,  and  his  sasine  the  5th  September.   This 
seeming  disconnection  can  have  no  effect.    Besides,  the 
situation  and  the  circumstances  of  the  parties,  the  granter 
and  the  grantee,    furnish   a  most    conclusive    inference, 
amounting  even  to  proof  of  tho  appellant's  objection.     The 
granter  is  a  peer  of  the  realm,  a  rank    to  which  he  has 
been  exalted  as  the  reward  of  his  public  services.    The 
grantee,  on  the  other  hand,  is  a  gallant  officer  in  tho  British 
navy,  the  nephew  of  the  noble  granter,  and  in  no  way  con- 
nected with  the  county,  but  having  estates  in  Lanark  and 
Dumbarton,  with  which  alone  he  is  politically  connected. 
These  circumstances  are  sufficient  indications  of  the  state  of 
matters ;  and  it  is  impossible  to  view  the  relative  situation  of 
these  parties  without  at  once  perceiving  that  the  appellant's 
right  is  a  fictitious  one. 

After  hearing  counsel,  it  was 

Ordered  that  the  cause  be  remitted  to  the  Court  of  Ses- 
sion to  hear  parties  further  thereupon,  with  liberty  to 
receive  such  new  allegations  and  evidence  as  the  occa- 
sion may  require,  and  with  liberty  for  the  complainer 
in  the  Court  of  Session,  to  call  upon  the  defender  to 
confess  or  deny  such  averments,  as  to  the  alleged  no- 
minality,  as  the  complainer,  by  interrogatories  or  other- 
wise, according  to  the  course  of  the  Court,  shall  call 
on  him  to  confess  or  deny.  And  it  is  ordered  and  ad- 
judged, That  the  Court  do  review  the  interlocutor 
appealed  from,  and  determine  whether  it  is  sufficiently 
established  that  the  freeholders  of  the  county  of  Kin- 
cardine did  wrong  in  enrolling  the  respondent;  and 
also  to  determine  whether  such  facts  shall  be  sufficiently 
established  by  what  hath  been  already  made  to  appear 
to  the  said  Court,  together  with  any  such  evidence  or 
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1811.  proof  as  may  be  reoeived,  or  made  onder  aaeh  fiberiy 

• -<  as  aforesaid.    And  it  ia  further  ordered}  That  the  appek 

XACDOMALD  ^^^  |j^  f^^  |.jj^  proseiit  restorod  to  hia  place  in  the  roll 

XI.DBB.  of  freeholders  aforesaid,  but  with  liberty  for  the  Conrt 

of  Session  to  ordain  the  proper  officer  to  expunge  his 
name  from  the  said  roll,  in  any  stage  of  their  proceed- 
ings, under  this  remit,  in  which  justice  shall  appear  to 
the  said  Court  to  require  the  Court  so  to  ordain. 

For  the  Appellant,  Sir  Samuel  RomiUy,  Fra.  Homer. 
For  the  Respondent,  Thod.  Flummer,  B.  Hamilton^  Jamn 

Wedderbum. 


Note. — ^Unreported  in  the  Court  of 


LlEUT.-COLONEL    ALEXANDER     MaCDONALD^ 

of  Lyndale,  sometime  Major  and  Com->   Appellant ; 
mandant  of  the  Caledonian  Volunteers,   3 
Captain  Gborob  Elder,  late  of  the  Cam*^ 
bridgesbire  Militia,  now  a  Captain  in  th6>   Respondents 
Royal  Rifle  Regiment,        .         •  ) 

{Et  e  contra.) 
House  of  Lords,  24th  July  1811. 

Contract — Obliqation — ^Proop  op  Payments — Parole — Judi- 
cial Declaration. — (I.)  Circmnstances  in  which  it  was  esla- 
blished  by  letters,  &c.»  that  the  appellant  had  come  under  an  obli- 
gation to  procure  the  respondent  a  commission  in  the  anny ;  end 
haviog  £Euled  to  do  so,  was  liable  in  a  sum  equal  to  procure  sa 
ensign's  commission  at  the  time.  (2.)  Held  that  it  was  inoompe* 
tent  to  prove  payment  of  money  by  witnesses,  or  otherwise  than 
scripio  vel  juramento^  and,  therefore,  that  the  appellant  was  not 
entitled  to  call  for  a  judicial  declaration  from  the  respondent  (por- 
suer.) 

This  was  an  action  raised  by  the  respondent  against  the 
appellant,  in  the  following  circumstances,  as  set  forth  in  the 
summons  : — ''  That  an  agreement  was  entered  into  betwixt 
"  the  pursuer  and  the  said  Aleicander  Macdonald,  whereby, 
**  on  the  one  hand,  the  pursuer  was  to  raise  a  certain  nnm- 
«•  her  of  men  at  a  certain  rate,  for  said  corps,  and,  on  the 
''  other,  the  said  Alexander  Macdonald  was  to  procure  or 
"  present  to  the  pursuer,  a  commission  aa  ensign  in  said 


V. 
SLDHB. 
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'*  rogiment,  free  of  any  expense.    That  after  haying  recruit-       183 1. 

"  ed  for  some  time,  and  raised  a  number  of  men»  but  not    

"  the  full  complement  for  which  a  commission  free  of  ex-  "^cdohald 

**  pense  was  to  be  giren,  a  new  agreement  was  concluded 

"  betwixt  the  parties,  by  which,  in  consideration  of  the  men 

"  so  raised,  and  of  the  sum  of  £100  sterling  agreed  to  be 

"  paid  by  the  pursuer's  brother,  for  which  he  granted  bills, 

"  payable  at  different  periods,  the  said  Alexander  Macdon- 

"  aid  became  bound,  with  all  convenient  speed,,  to  procure 

"  the  pursuer  gazetted  as  an  ensign  in  the  said  regiment  of 

"  Caledonian  Volunteers ;  and,   immediately  following,  a 

"  new  bargain  was  entered  into,  as  to  the  sum  to  be  allow- 

**  ed  to  the  pursuer  for  every  recruit  he  should  thereafter 

"  enlist,  which  was  to  be  at  the  rate  of  £15. 15s.  per  man : 

"  That  notwithstanding  of  these  agreements,  and  that  the 

"  pursuer  enlisted  a  great  number  of  recruits  for  said  corps, 

**  after  said  second  agreement  as  to  his  commission,  the  said 

'*  Alexander  Macdonald  has  not  only  failed  either  to  procure 

''  the  pursuer  gazetted  as  an  ensign  of  said  regiment  of 

"  Caledonian  Volunteers,  or  in  any  other  regiment  of  the 

**  line,  but  has  also  refused  to  settle  accounts  with  him  for 

"  the  men  ho  raised  for  said  corps,  at  the  last  mentioned 

"  rate  of  £15. 15s.  sterling,  per  man.''    And  the  summons 

concluded,  1st,  For  payment  of  the  sum  of  £400,  as  the 

price  of  an  ensign's  commission.     2d>  For  £71.  9s.  as  the 

balance  due  on  the  recruiting  account.     3.  For  the  sum  of 

£205.  6s.  8d.,  as  the  balance  of  his  pay  due  as  an  ensign, 

from  Ist  August  1796,  when  he  received  his  beating  order, 

to  24th  August  1799,  when  ho  received  a  commission  in  the 

Cambridgeshire  Militia.     4.  For  the  sum  of  £500  in  the 

name  of  damages. 

The  appellant,  on  his  part,  raised  an  action  for  the  sum  of 
£472. 128.  lOd.  as  the  amount  of  the  sums  advanced  to  him 
on  the  recruiting  service,  and  for  £270,  being  a  sum  ad- 
vanced to  Messrs.  Bocko  and  Co.,  army  brokers,  to  procure 
the  respondent  a  commission,  who  became  bankrupt,  with 
the  amount  of  it  in  their  hands.  These  actions  were  con- 
joined. 

It  appeared  that  the  appellant  had  undertaken  to  procure 
&  eommission,  and  the  sum  stipulated  by  him,  namely,  £100, 
was  given  to  him  by  bills,  as  well  as  the  recruiting  service, 
as  the  consideration  for  the  commission.  He  failed  in  pro- 
<^uring  the  commission  in  the  regiment  agreed  upon  ;  but  in 
1^  letters  promised  to  procure  him  one  in  another  regiment. 
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1611.       Steps  were  taken  for  this  purpose,  but  the  money  was  lost 
in  the  hands  of  the  army  brokers,  who  became  bankrapt. 


XAGDONALD 


V. 


Sometime  thereafter  the  respondent  obtained  a  commisdon 
BLDBB.  through  another  channel,  and  withont  the  aid  of  the  appel- 
lant's interest.  After  prodaction  of  correspondence  and 
documents,  the  Lord  Ordinary  pronounced  this  interlocutor: 
Jan.  20, 1802.  — «  Having  considered  the  mutual  memorials  for  the  par- 
**  ties,  and  whole  process,  with  the  letters  of  correspondence, 
*'  and  other  writings  produced,  in  respect  of  the  indorsation 
''  by  the  defender,  Lieut^Colonel  M'Donaid,  of  the  letter  of 
"  service  from  His  Majesty  in  his  favour,  addressed  to  Ed- 
"  sign  George  Elder  of  said  corps,  that  is,  the  Caledomao 
"  Volunteers,  commanded  by  the  defender,  of  the  receipt 
''  10th  March  1798,  granted  by  the  defender  for  two  bilk  of 
*'  £50  each,  accepted  by  the  pursuer's  brother,  declaring 
**  that  these  bills  will  be  the  balance  due  for  your  brother*! 
"  ensigncy ;  finds  that  the  defender,  from  the  beginning, 
"  engaged  to  procure  an  ensigncy  for  the  pursuer  in  said 
'*  corps ;  and  which  obligation  is  put  beyond  doubt  by  the 
"  defender's  letter  of  the  14th  of  August  1798,  regretting  his 
*'  disappointment  at  not  being  able  to  procure  said  ensigncy, 
**  and  adding,  *  but,  notwithstanding,  I  find  myself  bound 
"  to  provide  for  you ;'  in  consequence,  he  states  that  he  had 
**  wrote  to  Rocke  and  Co.  to  provide  an  ensigncy  in  some 
"  other  corps,  for  which  I  shall  pay :  Finds  that  the  defen- 
"  der  is  liable  for  the  price  at  which  an  ensigncy  might  ha? e 
'*  been  procured  at  that  period,  deducting  the  amount  of  the 
**  two  bills  by  the  pursuer's  brother ;  as  also  for  a  sum  equal  to 
*'  ensign's  pay,  from  the  14th  August  1798,  the  date  of  the 
'*  above  letter,  to  the  24th  August  1799,  when  the  porsaer 
"  obtained  a  commission  in  the  Cambridgeshire  Militia,  and 
"  decerns :  And  in  respect  the  defender  did  not  consult  the 
''  pursuer,  when  he  proposed  to  lodge,  or  actually  lodged, 
"  the  money  with  Rocke  and  Co.,  for  which  they  agreed  to 
"  provide  an  ensigncy,  and  that  the  pursuer's  letters,  ex- 
**  pressing  his  anxious  wish  to  get  the  expected  commissioo, 
"  are  not  sufllcient  to  discharge  the  obligation  incnmbeot 
*'  upon  and  undertaken  by  the  defender:  Finds  that  hecan- 
'*  not  throw  the  loss  arising  from  their  bankruptcy,  or  their 
**  fault  in  taking  the  money  without  providing  the  commis- 
"  sion,  upon  the  pursuer,  assoilzies  from  the  counter  action 
**  at  the  defender's  instance,  in  so  far  as  it  concludes  for  re- 
"  petition  of  that  money,  and  decerns ;  appoints  both  par- 
"  ties  to  give  in  special  condescendences  of  their  mutual 
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claims,  in  so  far  as  not  decided  by  the  interlocutor,  and       1811. 

that  quam  primum/' 

Both  parties  having  represented,  the  Lord  Ordinary  or- 


HACDONALD 

dered  informations  to  be  prepared,  in  order  to  report  the      bldbb. 

case  to  the  Coart,  and  the  case  haying  been  reported  ao^ 

cordingly,  the  Court  pronounced  this  interlocutor :   **  Hay-  Jan.  23, 1803. 

*'  ing  adyised  the  mutual  informations,  with  the  letters  of 

**  correspondence^  and  other  writings  produced,  find  that 

"  the  defender,  Colonel  Alexander  Macdonald,  engaged  to 

<<  procure  an  ensigncy  for  the  pursuer,  George  £Ider,  in  the 

**  Caledonian  Volunteers,  particularly  by  the  defender's  let- 

*'  ter,  of  date  the  14th  day  of  August  1798 ;  find  that  the 

"  defender  is  liable  to  the  pursuer  for  the  price  at  which  an 

^  ensigncy  might  haye  been  procured  at  that  period,  de- 

**  ducting  the  amount  of  the  two  bills  by  the  pursuer's  bro- 

'*  ther  ;  as  also  a  sum  equal  to  ensign's  pay  from  the  14th 

<*  day  of  August  1798  to  the  24th  day  of  August  1799,  and 

"  decern :   Find  that  the  defender  cannot  throw  the  loss 

^'  arising  from  the  bankruptcy  of  Bocke  and  Company  upon 

*'  the  pursuer ;  assoilzies  from  the  counter  action  at  the  de- 

**  fender's  instance,  in  so  far  as  it  concludes  for  repetition  of 

''  that  money,  and  decern  :  Find  the  defender  liable  in  ez- 

*'  penses  to  the  pursuer,  George  Elder ;  appoint  an  account 

*'  thereof  to  be  giyen  in  to  the  Lord  Ordinary,  and  remit  to 

*<  his  Lordship  to  hear  parties  further  on  their  mutual  claims, 

*^  so  far  as  not  decided  by  this  interlocutor,  and  to  do  there- 

**  in  as  he  shall  see  cause." 

On  reclaiming  petition  by  the  appellant,  the  Court  pro* 
nounced  this  interlocutor,  adhering.  The  cause  then  went 
back  to  the  Lord  Ordinary,  who  pronounced  this  inter* 
locntor :  **  Haying  resumed  consideration  of  this  pro-  Feb.  7, 1804. 
"  C68S,  &c.  finds  the  pursuer  entitled,  as  the  price  of  an 
"  ensigncy,  to  £270,  being  the  price  to  which  Rocke  and 
*'  Company  reduced  their  demand,  and  which  the  defender 
"  agreed  to  pay,  but  deducting  £100,  the  contents  of  the 
*'  two  bills  of  the  pursuer's  brother,  with  interest  on  the 
''  balance  from  24th  August  1799,  when,  without  any  assist- 
**  ance  from  the  defender,  the  pursuer  obtained  an  ensigncy 
"  in  the  Cambridgeshire  Militia.  Secondly,  To  ensign's  pay 
'<  from  24th  March  1798  to  said  24th  August  1799,  at  the 
"  rate  of  4s.  8d.  a  day,  besides  68.  a  week  for  lodging,  with 
«  mterest  from  the  24th  August  1799.  Thirdly,  To  £60 
'*  sterling,  as  the  balance  originally  admitted  by  the  defend- 

yoL.  y.  2  N 
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1811.       "  or  upon  the  recruiting  account,  with  interest  from  the 
"  24th  March  1799 :    Finds  no  other  damage  due  to  the 


MAODowALD  «<  pursuor ;  repels  the  counter  claims  of  the  defender,  and 
BLDKB.  "  decerns/'  On  representation,  the  Lord  Ordinary,  by 
special  findings,  adhered  to  the  above  interlocutor,  and  far- 
ther found :  **  As  to  the  counter  claim  set  up,  finds  it  in- 
*'  competent  to  prove  payment  of  money  by  witnesses,  or 
"  otherwise  than  soripto  vel  juramentOf  and  therefore  that 
*<  the  representor  (appellant),  is  not  entitled  to  call  for  a 
<' judicial  declaration  from  the  pursuer;  of  consent,  findi 
"  that  £1.  10s.  falls  to  be  deducted  from  the  article  £I7a 
"  5s.  4d. ;  refuses  the  representation  quocui  uUra,  and  ad- 
'*  heres  to  the  former  interlocutor." 

Feb.  2«  1805.  The  appellant  reclaimed  to  the  Court  of  Session,  but  the 
Lords  adhered^  and  remitted  to  the  Lord  Ordinary  to  mo- 
dify the  account  of  expenses.    He  thereafter  presented  a 

June  14,1805.  bill  of  suspension  against  these  interlocutors,  which  wu 
refused. 

Against  these  interlocutors  the  appellant  brought  the  [re- 
sent appeal  to  the  House  of  Lords ;  the  respondent  also 
bringing  a  cross  appeal*  in  so  far  as  the  interlocutora  did  noi 
find  him  entitled  to  all  the  sums  concluded  for  in  his  sum- 
mons. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged,  That  so  much  of  the  interlocutois 
complained  of  as  finds  the  pursuer  entitled  to  six  shil- 
lings a  week  for  lodging,  with  interest  thereupon,  and 
to  £60  sterling,  with  interest  thereupon,  be  rev^ned. 
And  it  is  further  ordered,  that  the  iiiterlocutors,  in 
all  other  parts,  be  affirmed,  and  the  croes  appeal  dis- 
missed. 

For  the  Appellant,  Sir  Samuel  RamiUy,  M.  Nolan. 
For  the  Respondent,  John  Dickson,  J.  P.  Grant. 


Note. — Unreported  in  the  Court  of  Seamon. 
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Lady  Essex  Kbr^  and  Ladt  Mary  Kbr, 
Sisters,  Go-heiresses  and  next  of  Kin  of 


I 


Appellants ; 


1812. 

KBB,  &C. 


John,  late  DakeofRoxbarghe,  deceased,  I  '     wadohopb, 

and  their  Attorney,        .    . 
John  Wauohopb,  Esq.,  the  Rbv.  Charles   )     «  , 

Baillib,  and  Others,        •  .  J 

House  of  Lords,  17th  Feb.  1812. 
(Redaction  on  the  ground  of  Incapacity). 

Rbduction — Execution  of  Dbbd — Incapacity.  —  Circumstances 
in  which  a  deed,  executed  by  the  late  Duke  of  Boxburghe,  sought 
to  be  reduced  on  the  head  of  incapacity,  was  sustained,  and  the 
redaction  dismissed  quoad  the  moveable  succession.  Affirmed  in 
the  House  of  Lords« 

This  was  an  action  of  redaction  brought  by  the  appel- 
lants to  set  aside  certain  deeds  executed  by  the  Dake,  their 
brother,  immediately  before  his  death,  on  the  ground  of  in- 
capacity. 

The  circumstances  were  as  follow  : — ^The  Duke,  who  was 
never  married,  possessed  large  estates  in  Scotland,  held  un- 
der entail,  and  also  lands  and  heritable  estate  in  that  coun- 
try held  in  fee  simple,  besides  a  dwelling-house  in  London, 
and  a  considerable  personal  estate.  The  whole,  with  the 
exception  of  the  entailed  estate,  was  subject  to  his  absolute 
disposal. 

In  1790  the  Duke  made  a  testamentary  disposition,  October  l4th. 
whereby  he  gave,  alienated,  and  disponed  to  himself,  and 
the  heirs  whatsoever  of  his  body,  whom  failing^  to  the  ap- 
pellants equally  between  tfietn^  and  the  heirs  whatsoever  of 
ttieir  bodies  ;  and  failing  either  of,  them,  and  the  heirs  of 
her  body,  then  her  half  to  devolve  to  the  other,  and  the 
heirs  of  her  body ;  whom  failing,  to  the  heirs  of  tailxie  hav- 
ing right  for  the  time  to  the  earldom  and  estate  of  Rox- 
burghe,  the  lands  and  heritages  then  belonging  to  him,  or 
which  should  at  the  time  of  his  decease  belong  to  him,  ex- 
cepting his  entailed  estates.  As  also  his  whole  personal 
and  moveable  estate,  under  the  burden  of  paying  all  the 
just  and  lawful  debts  he  might  owe  at  the  time  of  his  de- 
cease. And  he  thereby  nominated  the  appellants  to  be  his 
executors,  and  reserved  power  to  alter  or  revoke  the  said 
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1812.       disposition,  or  otherwise  burdening  or  disposing  of  the  pro- 
■  perty  at  his  pleasare. 

KKR^  &c.        j^  November  1803  he  executed  a  disposition  of  all  hi» 

wAuoaoFB,    estates  and  effects  of  which  he  had  the  power  of  disposal,  m 
^^'        favour  of  Messrs.  John  Wauchope  and  James  Dandas  of 

Nov.  5, 1803.  Edinburgh,  Clerks  to  the  Signet,  in  trust,  for  payment  of  his 
debts  and  of  the  legacies  he  should  make,  the  reaidae  to  be 
conveyed  or  made  over  by  the  said  trustees  in  favour  of  such 
person  or  persons,  or  applied  for  such  purposes  as  be  should 
direct  by  any  writing  to  bo  thereafter  signed  or  executed 
by  him.  And  by  a  writing  signed  by  the  Duke  at  the 
same  time  with  the  trust-disposition,  he  declared,  "  That 
"  not  having  had  it  in  his  power  to  execute  in  legal  form 
''  a  deed  of  appointment  or  direction  to  his  trustees  named 
"  in  the  said  trust- disposition,  he  desired  they  would  tinder- 
"  standi  that  in  case  by  sudden  death  he  should  be  pre- 
"  vented  from  executing  such  a  deed  of  appointment  aa  be 
"  had  alluded  to,  that  it  was  his  will  and  intention  that  the 
''  disposition  and  settlement  which  he  had  formerly  mado 
"  in  favour  of  his  sisters  (the  appellants)^  should  stand  good 
'*  as  far  as  regarded  them,  burdened,  however,  with  his 
**  funeral  expenses,  and  his  just  and  lawful  debts,  and  the 
*'  payment  of  such  annuities  as  he  had  granted  by  bond  or 
**  otherwise." 

Matters  rested  in  this  portion  until  within  a  few  hours  <i 

Mar.  19,1804.  the  Duke's  death,  which  happened  on  19th  March  1804.  A 
few  hours  before  that  eveni,  the  following  disposition  was 
signed  and  executed :  *^  I,  John  Duke  of  Roxburgh,  do 
**  hereby  direct  and  appoint  John  Wauchope  and  James 
**  Dundas,  Clerks  to  the  Signet,  the  trustees  DanMd  onder  a 
"  trust  disposition  and  settlement,  executed  by  me  on  5tli 
'*  November  1803,  to  sell  and  dispose  of  my  whole  real 
*<  estate  in  Scotland,  and  of  my  house  and  appurtenanees 
*'  in  St.  James*  3<iu&>^6»  London,  at  such  prices  as  they  shall 
**  think  proper,  and  from  the  proceeds  thereof,  and  of  my 
^*  personal  estate,  to  make  payment  of  the  following  lega- 
'^  cies  and  annuities  to  the  persons  after  named,  (here  a  le- 
<*  gacy  to  Mr.  Dundas  of  £1000,  and  sundry  other  annuities 
*'  and  legacies),  I  farther  appoint  my  trustees,  afiter  payment 
V  of  the  said  annuities  and  legacies,  and  of  any  other  l^ga- 
^*  cies,  and  of  my  debts  and  funeral  expenses,  and  expense 
<<  of  management,  to  invest  the  whole  residue  and  remaiad- 
<*  er  of  my  funds  in  the  public  funds,  or  upon  real  security 
<'  in  Scotland}  the  dividends  and  interest  whereof  they  are 
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**  to  pay  over  yearly  to  Lady  Essex  and  Lady  Mary  Ker,       1312. 

*'  equally  between  them ;  and  failing  either  of  them,  to  the    

*^  sarviYor,  daring  their  lives  and  that  of  the  survivor;  and    i^^,  &c. 
*•  upon  the  death  of  the  survivor,  I  appoint  the  trustees  to   ^aitchopb 
^'  pay  over  the  residue  and  remainder  of  my  fortune  to  the        &c. 
*^  persons,  and  in  the  proportions  after  mentioned,  viz.  to 
*^  the  Rev.  Charles  Baillie,  second  son  of  the  late  Mr.  George 
^'  Baillie  of  MoUerstone,  one  half  of  the  said  free  revenue ; 
"  to  Sir  jQhn  Scott  of  Ancrum,  Bart.^  one-fourth  thereof; 
^'  and  to  Sir  Henry  Hay  Macdougall  of  Mackerston,  Bart., 
^'  the  other  fourth  part  thereof." 

This  instrument  was  written  by  Mr.  James  Dundas,  one 
of  the  trustees,  and  signed  before  these  witnesses,  Contts 
Trotter,  £sq.  banker,  John  Battiste,  the  Duke's  servant,  and 
William  Winter,  apothecary.  In  the  deed  the  date  had 
been  altered  from  18th  to  the  19th  March,  but  this  arose 
from  its  not  being  observed  that  at  the  time  the  deed  was 
executed  it  was  past  twelve  o'clock  at  night  of  the  18th 
(Sunday)  when  it  was  executed. 

A  separate  action  of  reduction  was  brought  at  same  time 
by  the  appellants,  to  set  aside  the  deed  of  19th  March  1804, 
in  so  far  as  related  to  the  heritable  property  in  Scotland,  on 
the  ground  that  at  the  time  he  executed  this  deed  he  was 
on  deathbed.  These  two  actions  were  separately  argued, 
and  separately  decided.    (Vide  next  appeal). 

A  proof  was  ordered  to  be  taken  on  commission  in  Lon- 
don as  to  the  Duke's  capacity.  Mr.  John  Clerk  attended 
the  proof  for  the  legatees.  Mr.  Courtenay  (now  the  Earl  of 
Devon)  was  counsel  for  the  appellants,  and  Mr.  Robertson 
their  solicitor.  The  medical  gentlemen — the  testamentary 
vritnesses — and  Mr.  Dundas. 

It  came  out  in  proof  that  Sir  Lucas  Pepys,  who  was  the 
Duke's  ordinary  physician  and  intimate  friend,  had  urged 
on  the  Duke  to  settle  his  affairs  about  twelve  days  before 
his  death.  He  afterwards  procured  leave  from  the  Duke  to 
write  for  Mr.  Dundas  to  come  to  London  to  settle  these. 
This  he  did  accordingly,  and  Mr.  Dundas  arrived  on  the 
17th  of  March  at  Sir  Lucas*  house.  He  desired  him  to  lose 
no  time  in  seeing  the  Duke,  as  he  conceived  that  he  was 
then  hardly  able  to  attend  to  business.  Sir  Lucas,  in  giving 
his  evidence,  stated  that  he  had  two  several  consultations . 
with  Dr  Reynolds  and  Mr.  Dundas,  that  it  was  "  agreed 
**  by  the  deponent,  Dr.  Reynolds,  and  Mr.  Dundas,  that  his 
'^  Grace  was  not  then  in  a  state  to  transact  any  business." 
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1812.       The  witness  being  asked  to  explain  what  he  meant  by  the 

Dnke^B  being  in  a  state  not  fit  to  do  business,  depones, 

KEE^  &c.     .,  rpjj^^  ^j^jg  ^^^  ^^^  ^ppjy  ^^  ^^  debility  of  his  body,  but 

WADCHOPB,   *'  to  the  stupid,  comatose,  and  lethargic  state  of  mind  in 
*'®-        "  which  he  was  then  generally  lying.''    Dr.  Reynolds  de- 
poned, ''  That  the  last  time  he  saw  the  Dale  was  at  ten 
''  o'clock  on  the  evening  of  Sunday  the  18th  March.    That 
"  for  seyeral  days  before  the  Duke  died  he  was  becoming 
'*  rapidly  worse,  and  both  his  body  and  mind  were  enfeebl* 
'*  ed :  That  upon  his  visit  on  Sunday  evening  he  foand  the 
"  Duke  hastening  to  dissolution  ;  that  he  does  not  think  the 
*'  Duke  knew  him  when  he  went  in :  That  he  rambled  a 
"  great  deal,  and  was  very  confused ;  that  after  the  arrival 
^^  of  Mr.  Dundas,  he  recollects  it  was  the  subject  of  conver- 
'^  sation  among  Sir  Lucas,  Mr.  Eeate,  Mr.  Dundas,  and  the 
'^  deponent,  whether  they  thought  the  Duke  in  a  capadty 
^*  to  make  a  will,  and  they  all  agreed  he  was  not,  to  the  best 
**  of  the  deponent's  recollection."     The  other   witnesses 
Eeate  and  Winter  thought  the  Duke  *'  too  far  gone  in  im* 
*'  becility  of  mind  and  body  to  make  a  will." 

In  regard  to  the  consultation  of  the  physicians,  however, 
Mr.  Dundas  gave  a  different  account.    He  said  that  ho  was 
sent  for  by  them  after  they  had  seen  the  Duke,  the  night 
before  the  deed  was  executed.    They  stated  to  him  that 
there  must  be  no  will,  as  the  Duke  was  not  then  in  a  capa- 
city to  make  one.    Mr.  Dundas  answered  most  honourably 
and  firmly  that  he  would  do  nothing  wrong ;  but  that  if  the 
Duke  gave  him  instructions,  and  he  thought  the  Duke  to  be 
of  sufficient  capacity,  he  would  make  the  will.    After  this 
the  Duke  did  send  for  him,  and  gave  instructions  for  the 
will,  on  which  he  acted.    Mr.  Dundas  further  deponed  as  to 
his  first  visit  to  the  Duke  on  his  arrival  from  Edinburgh, 
''  that  he  remained  with  the  Duke  on  this  occasion  aboat 
**  half  an  hour,  and  then  went  down  stairs  to  dinner.    De- 
*^  pones,  that  the  Duke  was  perfectly  distinct  and  collected 
''  during  the  above  (half  hour's)  conversation,  and  as  much 
"  so  as  ever  the  deponent  saw  him."     *^  That  at  his  first 
'*  interview  with  the  Duke,  his  Grace,  after  some  gena«I 
"  conversation,  then  said  he  was  sorry  he  had  brought  the 
"  deponent  to  town ;  but  he  was  under  the  necessity  of  do- 
*'  ing  it|  as  he  had  too  long  delayed  to  execute  some  deeds, 
"  that  he  said  the  deponent  knew  of.    That  the  Duke  said 
**  he  was  in  a  very  bad  state  of  health ;  but  that  if  the  de- 
*'  ponent  had  time  to  stay  a  few  days  in  town,  he  hoped  he 
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**  would  be  better,  and  would  then  do  what  was  necessary.       1812. 

"  That  the  deponent  said  to  the  Duke  that  he  would  attend    — — 

"  his  Grace,  that  he  had  other  business  in  town  which  would     '^'^*^ 

**  detain  him  some  time."  The  next  interview  which  Mr.  Dun-   wauchopb, 

das  had  with  the  Duke  was  on  the  morning  of  Sunday  the        ^^' 

18th  March.   He  deponed,  <*  That  he  saw  the  Duke  in  bed  be- 

"  twixt  nine  and  ten  o'clock  on  Sunday  morning :  That  the 

"  Duke  then  informed  him  that  he  had  been  very  ill,  and 

"  had  had  a  very  bad  night,  but  was  now  getting  better : 

"  That  the  Duke  did  not  mention  any  thing  about  settle- 

"  ments  to  the  deponent  on  that  occasion,  nor  did  he  men- 

''  tion  the  subject  to  the  Duke :  That  the  deponent  then 

"  went  dovm  stairs  to  breakfast,  and  the  Duke  sent  for  the 

"  deponent  after  breakfast,  betwixt  ten  and  eleven  o'clock." 

(A  full  account  of  this  conversation  is  given,  but  the  subject 

of  the  settlements  was  not  talked  of  at  it).    Mr.  Dundas 

afterwards  deponed,    *^  That  the  deponent  had  seen  the 

''  Dake  several  times  in  the  interval  between  the  physicians' 

"  two  visits :  Depones,  that  nothing  but  general  conversa* 

"  tioD  took  place  on  these  occasions  with  the  Duke,  until 

"  about  six  o'clock  in  the  evening,  when  he  received  a  mes- 

"  sage  by  one  of  the  servants,  that  the  Duke  wanted  to  see 

"  him.    And  having  gone  to  the  Duke,  his  Grace  informed 

"  him  that  he  now  found  it  was  not  likely  that  he  should 

*'  get  the  better  of  his  illness,  and  that  therefore  it  was  ne- 

"  cessary  to  execute  those  deeds  which  he  had  so  long  in- 

"  tended,  and  that  so  soon  as  the  visit  of  the  physicians 

"  was  over,  he  would  send  for  the  deponent,  and  give  him 

**  his  instructions." 

Accordingly,  at  the  appointed  time,  Mr.  Dundas  was  de- 
sired to  attend  the  Duke.  He  deponed,  **  That  after  the 
''  physicians  had  gone  away  (on  the  Sunday  evening),  the 
"  deponent  was  again  desired  to  attend  the  Duke,  and  there 
"  being  no  table  in  the  room,  his  Grace  desired  one  of  the 
"  servants  to  bring  in  a  table,  and  materials  for  writing : 
'*  That  this  was  accordingly  done,  and  the  Duke  proceeded 
"  to  give  the  deponent  his  instructions ;  and  the  Duke  hav- 
'*  iog  given  the  deponent  instructions  with  regard  to  seve- 
"  ral  legacies,  proceeded  to  dispose  of  the  reversion  of  his 
"  fortune,  by  giving  the  liferent  to  his  sisters,  and  a  fourth 
"  part  of  the  fee,  upon  their  deaths,  to  Mr.  Charles  Baillie, 
*'  a  fourth  to  Sir  Henry  Hay  Macdougall,  and  a  fourth  to 
"  Sir  John  Scott ;  and  he  then  desired  the  deponent  to  go 
"  and  put  these  instructions  into  a  regular  shape,  and  that. 
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1812.       "  by  the  time  this  was  done,  he  would  consider  what  he  was 
''  "  to  do  with  the  remaining  fourth :  That  the  deponent  put 

KBR,^&c.     a  ^i  these  instructions  down  in  writing,  as  the  Duke  gate 
<^  them,  while  he  remained  at  his  bedside." 
&c.  When  Mr.  Dnndas  was  engaged  in  preparing  the  deed, 

Mr.  Goutts  Trotter  called  on  the  Duke,  to  see  how  he  was; 
and'  Mr.  Dundas  took  occasion  to  explain  to  him  the  eircam- 
stance  of  the  Duke  not  having  mentioned  to  whom  he 
wished  the  other  fourth  part  was  to  go.  Mr.  Trotter  said, 
**  Might  you  not  suggest  a  certain  gentleman  whom  he 
''  named,  and  whose  name  has  been  communicated  to  die 
''  parties,  as  a  proper  person  to  whom  the  fourth  share  mi^t 
"  be  left ;  stating,  as  his  reason,  that  this  gentleman  was  a 
"  particular  friend  of  the  Duke,  and  was  much  with  him  in 
"  Scotland.  That  the  deponent  said,  That  it  was  rather  a 
"  delicate  thing  to  suggest  any  person  to  the  Duke,  but  that 
**  he  should  do  it.  Depones,  That  soon  afterwards  the  de- 
**  ponent  went  into  the  Duke'^s  room,  and  informed  his 
**  Grace  that  Mr.  Trotter  had  called  to  inquire  for  him,  and 
'*  the  deponent  informed  the  Duke  that  he  had  asked  Mr. 
*'  Trotter  to  remain  to  witness  the  deed,  and  that  he  had 
"  agreed  to  do  so.  That  the  Dake  said  he  was  much  obliged 
'<  to  Mr.  Trotter.  That  soon  after  the  deponent  suggested 
*'  the  person  named  by  Mr.  Trotter  as  the  person  to  whom 
'*  the  Duke,  if  he  thought  proper,  might  leave  the  undis- 
*'  posed  of  fourth  ;  but  the  Duke  said,  ^  Certainly  not ;  thai 
'*  gentleman  (naming  him)  is  a  very  good  man,  hot  I  have 
"  no  intention  of  leaving  him  any  part  of  my  fortune.'  De- 
"  pones.  That  the  Duke  then  said  to  the  deponent,  Toa 
<*  know  very  well  that  I  once  had  an  intention  of  making 
"  a  wider  distribution  of  my  fortune ;  and  he  then  added, 
"  situated  as  he  then  was,  he  considered  it  better  to  gife 
*'  Charles  Baillie  the  remaining  fourth,  so  that  he  would 
''  have  one  half.  The  Duke  further  said,  That  he  had  always 
*'  a  great  regard  for  him,  and  always  promised  to  do  some- 
<*  thing  for  him ;  that  Mr.  Baillie  was  now  beginning  tobafe 
**  a  large  family,  and  that  it  would  be  useful  to  him.^ 

If  there  were  any  proof,  stronger  than  another,  for  uphold- 
ing the  Duke's  capacity,  it  was  maintained  that  the  reason 
given  for  this  disposal  of  the  remaining  fourth  to  Mr.  Bail- 
lie,  was  conclusive.  Nay,  it  was  further  stated,  and  proved 
by  the  note  of  instructions,  that  the  Duke  gave  a  reason  for 
all  his  legacies,  which  was  not  the  act  of  a  man  wanting  in 
capacity.   For  example,  the  one*fourth  to  Sir  John  Scott,  was 
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accompanied  with  the  explanation,  **  that  he  understood  his       '^^^* 

"  estate  was  encumbered,  and  thought  his  legacy  would  do     ^^^  ^^ 

"  him  good/'  and  so  with  others.     In  the  instructions,  the  «. 

legacy  to  Mr.  Wauchope  was  first  put  down  at  £600 ;  but  wacchopb, 

when  the  deponent  read  OTor  the  instructions,  the  first  time 

he  came  to  Mr.  Wanchope's  legacy,  the  Duke  said,  "  TSo ; 

"  let  Mr.  Wauchope  have  £1000."    '*  Depones,  That  while 

**  the  Duke  was  giving  the  deponent  these  instructions  the 

"  first  time,  he  told  the  deponent  where  he  would  find  a 

"  scaled  parcel,  and  desired  the  deponent  to  bring  it  to  him, 

"  which  the  deponent  did.    Depones,  That  the  Duke  ez- 

''  plained  to  the  deponent  that  his  reasons  for  wishing  to 

*'  have  the  said  parcel  was,  in  order  to  see  whether  it  con* 

*•  tained  a  bond  of  annuity  in  favour  of  a  particular  person 

"  in  London^  for-  whom  he  intended  to  provide.    Depones, 

**  That  the  sealed  parcel  contained,  among  other  papers,  a 

*'  sealed  letter,  addressed  to  the  deponent,  in  which  was 

"  enclosed  a  bond  of  annuity  in  favour  of  the  person  named 

"  by  the  Duke." 

The  mode  in  which  the  Duke  bequeathed  tokens  of  regard 
to  his  particular  friends,  also  tended  to  confirm  the  evidence 
as  to  his  capacity.  '^  To  John  Crawford,  Esq.  of  Auchin- 
'*  aimes,  my  gold  watch  by  Mudge,  with  my  cypher  engraved 
"  upon  it,  as  a  mark  of  my  regard  ;  and  to  Sir  Lucas  Pepys, 
"  Bart,  my  best  gold  watch  by  Mudge."  The  minutisd  of 
these  bequests  must  have  been  totally  unknown  to  Mr. 
Dundas. 

When  the  deed  was  finished,  it  was  carried  to  the  Duke 
and  read  over  to  him.  ^<  The  deponent  read  it  over  to  him, 
**  but  first  asked  his  Qrace  if  he  would  allow  Mr.  Trotter  to 
><  come  in ;  but  the  Duke  declined  this,  saying,  there  was 
"  no  occasion  for  it ;  and  there  was  no  person  but  the  de- 
*'  ponent  in  the  room  with  the  Duke  when  the  deponent  read 
"  over  the  deed  to  him.  Depones,  That  after  he  had  read  over 
''  the  deed,  he  asked  the  Duke  if  it  was  convenient  for  him 
'*  to  sign  it  then,  and  the  Duke  said  that  it  was  convenient, 
*'  and  desired  that  the  witnesses  might  come  in ;  whereupon 
"  Mr.  Trotter,  Mr.  Winter  the  apothecary,  and  some  of  the 
<<  servants  came  into  the  room.  When  Mr.  Trotter  came  in 
"  the  Duke  asked  him  how  he  did,  and  said  he  was  obhged 
"  to  him  for  waiting  so  long  to  be  a  witness  to  that  occasion, 
*'  or  words  to  that  purpose  ;  and  the  Duke  asked  how  Mr. 
**  Coutts  was."  Mr.  Coutts  Trotter,  in  his  evidence,  stated 
that  after  the  will  was  finished,  Mr.  Dundas  carried  it  to  the 
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1812.        Duke,  and  he  heard  Mr.  Dundas  reading  Umd  for  some  tame 

to  the  Duke.     '*  The  deponent  then  went  into  the  Duke's 

KEB^  &c.      „  room,  and  saw  the  Duke  execute  the  will.    Depones, 
wAucHops,    "  That  when  he  went  into  the  room,  the  Duke  was  in  bed 
*^"         **  at  the  further  end  of  the  room,  and  upon  seeing  the  de- 
^*  ponent  advance,  said,  ^  Trotter,  how  do  you  do  ?    This  is 
<i  <  ygfj  \^{^^  ^f  jQn^'  1^1, j  shook  the  deponent  by  the  hand ; 
''  to  which  the  deponent  made  answer,  expressing  his  regret 
"  to  see  him  in  that  situation.    Depones,  That  the  Duke 
"  did  not  appear  to  him  to  bo  so  very  ill  as  he,  the  depon- 
*'  enty  expected  to  find  him.     That  the  Duke  spoke  with  a 
*'  firm  and  strong  voice.     In  signing  the  deed,  depones, 
'*  There  was  some  difficulty,  from  the  Duke  having  asked 
"  his  spectacles,  which  could  not  be  readily  found,  upon 
"  which  his  Qrace  expressed  some  disappointment.  Depones, 
"  That  at  first  the  Duke  attempted  to  subscribe  the  will 
**  when  lying  horizontally  in  bed ;  but  finding  that  the  atd- 
"  tude  was  inconvenient,  by  making  the  ink  recede  from  the 
"  point  of  the  pen,  he  was  lifted  up,  and,  in  a  sitting  posi- 
"  tion,  subscribed  his  name  twice  to  the  will,  which  was  laid 
'*  before  him.    Depones,  That  the  Duke,   in  afiixing  hk 
"  name  at  each  time,  asked  if  it  would  do ;  to  which  the 
"  deponent  gave  some  encouraging  answer.    Depones,  That 
*'  deponent  observed  that  one  of  the  signatures  by  the  Duke 
*<  was  mis-spelled ;  but  that  neither  he  nor  Mr.  Dundas  re- 
*^  presented  that  circumstance  to  the  Duke ;  and  after  the 
"  Duke's  subscribing  the  will,  he  was  assisted  into  his  former 
"  position,  and  wished  the  deponent  a  good  night,  with 
''  some  friendly  expression  of  hoping  to  see  him  again 
"  soon.*' 

John  Battiste  depones,  **  That  he  was  called  in  to  witness 
'*  the  Duke's  will ;  that  the  Duke  was  at  this  time  in  bed, 
**  lying  upon  his  back.  That  he  attempted  to  sign  the  will 
**  in  that  position,  but  could  not  do  it  as  he  lay,  as  the  ink 
'*  would  not  shade,  upon  which  Mr.  Winter  and  the  depon- 
''  ent  raised  him  up  in  his  bed,  and  put  pillows  behind  him, 
**  and  then  the  Duke  signed  the  will.  Depones,  That  either 
''  Mr.  Trotter  or  Mr.  Dundas  said  to  the  Duke,  *  Tou  had 
''  '  better  lie  down,  and  not  fatigue  yourself,  as  you  have 
'* '  got  another  paper  to  sign.'  And  the  Duke  did  accord* 
'<  ingly  lie  down,  and  he  afterwards  raised  himself  up  with- 
''  out  assistance,  saying,  I  think  I  can  do  it  now.  Depones, 
'*  That  when  the  Duke  began  to  sign  the  second  time,  he 
**  had  not  his  spectacles  on.    That  the  deponent  remarked 
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"  that  the  Dale  had  not  got  his  spectacles  on,  and  Mr.  Win-       J^^^- 

"  ter  immediately  wbipt  or  put  them  on  before  the  Dake 

"  knew  any  thing  about  it,  without  the  Duke  saying  a  word. 

'*  And  the  Duke  then  observed^  that  he  believed  he  had  left  wAuotto^fe» 

"offatU."  *''• 

On  the  subject  of  the  Duke's  capacity,  Mr.  Dnndas  de« 
"  poned^  in  answer  to  an  interrogatory,  **  That  the  Duke 
"  was,  to  the  best  of  the  deponent's  knowledge,  as  capable 
"  of  making  a  will  as  ever  he  was  in  his  lifetime ;  if  the  de- 
''  ponent  had  been  of  opinion  that  the  Duke's  faculties  were 
''  impaired,  or  that  he  was  incapable  to  make  a  will,  he,  the 
"  deponent,  would  not  have  presented  a  will  to  him  to  sign." 
Mr.  Trotter  deponed,  *^  That  the  Duke  was  in  possession  of 
"  his  faculties,  and  knew  what  he  was  doing.  Interrogated, 
"  Whether,  if  the  Duke  had  then  made  a  draught  on  him 
"  of  £500,  he  would  have  held  himself  safe  to  pay  ?  Depones, 
"  That,  in  point  of  form,  from  the  deponent's  being  present, 
"  the  Duke  could  not  make  a  draft  upon  him  as  a  banker ; 
"  but  had  he  given  the  deponent  any  written  direction  for  the 
"  disposal  of  money  to  that  amount^  he  would  not  have  re- 
"  fused  it."  John  Battiste  deponed,  «^  That  the  Duke  was 
''in  possession  of  his  intellects,  though  weak  in  body/' 
James  Elliot  and  WiUiam  Frazer,  two  of  the  Duke's  ser- 
vants, who  attended  him  constantly  to  the  last,  concurred 
in  opinion,  that  his  mental  faculties  were  entire ;  and  Mr. 
Winter,  the  apothecary,  deponed,  *^  That  the  Duke,  the 
"  night  before  he  died,  was  quite  collected,  but  was  so  weak 
"  in  bed  as  to  be  scarce  able  to  perform  it,  and  was  badly 
"  done  at  last."  Mr.  Winter  added,  ^'  That  he  was  at  times 
"  confused,  but  that  this  may  have  arisen  from  the  compos- 
*'  ing  medicines  prescribed  for  him  by  bis  physicians." 

Mr.  Dundas  had  been  called  as  a  defender,  being  one  of 
the  trustees  appointed,  but«  on  production  of  a  renunciation 
of  his  office  of  trustee,  and  also  of  the  legacy  left  to  him  of 
£1000,  he  had  been  assoilzied  from  both  actions. 

The  cause,  with  the  proof,  was  reported  to  the  Court. 
The  Court  afterwards  unanimously  pronounced  the  follow- 
ing interlocutor  : — "  The  Lords  having  advised  the  state  of  Dec.  21, 1805. 
''  the  process,  writs  produced,  testimonies  of  the  witnesses, 
"  &c.,  Repel  the  reasons  of  reduction  on  the  head  of  incapa- 
"  city ;  sustain  the  defences  in  so  far  as  regards  the  move- 
"  able  or  personal  estate ;  assoilzie  the  defenders  to  that 
"  extent,  and  decern.  But  quoad  the  heritable  estate  in 
"  So<rtland,  ordain  both  parties  to  prepare  and  give  in  me- 
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1812.       "  morials  to  the  Court  upon  the  question  of  deathbed."    Od 
~-    reclaiming  petition  the  Court  adhered. 
^,    '         Against    those    interlocutors    the    present    appeal   wis 
wArcHopE,  brought  to  the  House  of  Lords. 

Jau  23*^  1806      -^^^^^  h  ^^  Appellants. — Because  it  is  established  by 

and' Feb.  24, '  ^^  evidence  that  the  Duke  of  Rozburghe  was  not  of  a  sound 

1807.  disposing  mind,  or  possessed  of  his  faculties  in  a  sufficient 

degree,  when  it  is  alleged  that  he  gave  instructions  for,  and 

executed  the  testamentary  instrument  in  question. 

Pleaded  for  the  Respondents. — ^Tbe  whole  drcomstances 
which  took  place  at  the  execution  of  the  deed,  together  with 
the  instructions  given  by  the  Duke  in  regard  to  the  particn- 
lar  bequests,  which  were  numerous,  and  the  whole  en- 
dence,  demonstrate  that  his  Grace  was  of  sound  disposing 
mind.  Also,  that  the  instructions  given  to  make  the  will 
were  the  spontaneous  dictate  of  his  own  mind,  and  not 
brought  about  by  importunity,  solicitation,  or  suggestion 
from  any  person  whatever ;  that  these  instructions  were  im- 
plicitly  followed,  and  the  instrument,  when  copied,  read 
over  to  the  Duke,  in  an  audible  voice,  who  expressed  his 
entire  approbation  of  it ;  and  that  it  was  afterwards  regu- 
larly executed  by  the  Duke,  and  acknowledged  to,  and  at- 
tested by  snbscribing  witnesses,  of  characters  altogether  un- 
exceptionable. 
After  hearing  counsel. 
Lord  Chancellor  (Eldon)  said, — 

"  My  Lords,— 
^'  Perhaps  I  ought  to  apologize  to  your  Lordships  for  what  I  did 
in  the  present  case,  a  proceeding  not  usual  with  me.  I  stopped  the 
respondents'  counsel,  in  his  commencement,  to  ask  if  they  meant  to 
press  for  costs.  I  did  so,  because  I  was  impressed  with  a  conviction, 
clear  of  all  doubt,  that  the  unanimous  judgment  of  the  Court  of 
Session  was  right. 

^<  I  also  approve  of  what  the  respondents'  did,  in  declining  to 
claim  costs,  because  the  expectation  of  the  Ladies  Ker  may  have 
been  naturally  enough  raised  in  regard  to  the  inheritance  of  thdr 
brother's  estates,  which  might  generate  an  anxiety  with  regard  to  hii 
will,  and  the  manner  in  which  it  was  executed. 

^*  The  two  circumstances  which  pressed  most  upon  my  mind  were, 
1.  That  the  Duke's  name  was  mispelt  in  his  signature ;  and,  2d. 
That  it  appears  the  Duke  had  not  made  up  his  mind  to  whom  be 
should  leave  the  remaining  fourth  of  his  property. 
"^  «  As  to  the  first  of  these  points,  what  weight  is  due,  (and  some 

weight  is  due  to  it),  can  only  be  determined  by  examining  the 
rest  of  the  evidence.     God  forbid  that  one  of  the  most  valnUe 
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rights  belonging  to  us,  of  cUsposing  on  deathbed  of  what  me  maj        1812. 
hare  aoqaired  in  life,  should  be  taJcen  from  us,  because  the  palsied     ■ 
hand  maj  then  refuse  to  do  its  office.    There  are  fair  objections  to     '^^i  ^^* 
ihe  eiidence  of  some  of  the  servants  on  the  soore  of  interest ;  but  I  ^^uc^opb 
see  this  matter  of  the  Duke*s  subscription  explained  hj  one  of  the         &c. 
serrants,  joined  to  an  affecting  circumstance  of  his  attachment  to  his 
master.    He  states  that  part  of  the  subscription  was  done  without 
spectacles,  and  that  the  Duke  then  called  for  his  spectacles,  and  that 
Mr.  Winter  put  them  on. 

**  With  regard  to  the  other  circumstances,  it  appears  that  when 
the  Duke  set  about  making  a  will,  Mr.  Dandas  put  questions,  and 
got  answers,  and  thus  receired  the  proper  instructions. 

'*  We  are  not  to  ask  if  there  be  more  or  less  of  delicacy  in  what 
oocnnred  in  suggesting  the  name  of  a  friend  of  the  Duke  on  this  oc- 
casion.   But  to  this  suggestion,  the  Duke  said  no,  ^  he  is  a  worthy 

*  man,  but  I  never  intended  to  leave  him  any  part  of  my  fortune. 

*  Let  Mr.  Charles  Baillie  have  a  half  instead  of  a  fourth.*  It  is  im- 
possible for  us  to  allow  ourselves  to  consider  if  there  was  delicacy  in 
this  suggestion  or  not. 

^  Mr«  Dundas  is  a  person  totally  unknown  to  me.  All  the  judges 
in  Scotland  speak  of  him  as  a  man  of  high  honour  and  character ; 
and  this  was  admitted  by  the  appellant's  counsel  at  the  bar. 

^  Allow  me  to  say  that  protection  is  due  from  your  Lordships  to 
a  man  of  honour  and  character  situated  as  Mr.  Dundas  was. 

**  He  did  not  set  himself  forward  to  make  this  will ;  but  he  was 
sent  for  from  Scotland  on  purpose  to  come  to  town  to  make  the  will. 
This  was  done  by  Sir  Lucas  Pepys.  Accordingly,  he  comes  to 
town,  and  he  finds  that  the  opinion  of  the  medical  people  is,  that 
the  Duke  was  not  competent  to  make  a  will ;  and  Mr.  Dundas  was 
of  the  same  opinion,  and,  according  to  the  physicians,  repeatedly 
(told  so.) 

^  He  was  thus  placed  in  a  situation  of  great  difficulty  and  defi- 
cacy.  If  he  should  find  the  Duke  capable  of  making  a  ivill,  and  if 
he  does  thereupon  act  with  firmness,  he  must  foresee  that  his  own 
character  was  at  stake,  and  liable  to  be  pulled  to  pieces  by  minute 
observations  on  all  that  should  occur. 

*'  What  did  Mr.  Dundas  do  then  ?  There  appears  to  have  been  a 
scnrt  of  expostulation  between  him  and  Sir  Lucas  Pepys,  as  to  the 
propriety  or  impropriety  of  making  a  wilL    Mr.  Dondas  says,  *  He 

*  need  not  be  afraid,  as  he  would  do  nothing  improper ;  but  if  the 

*  Duke  gave  correct  instructions,  he  would  execute  them.' 

^  Then  it  appears  from  the  evidence  of  him  and  Mr.  Coutts  Trot- 
ter, that  the  instructions  were  given  at  two  different  intervals,  and 
the  vritnesses  were  Mr.  Coutts  Trotter,  Mr.  Winter,  and  one  of  the 
servants.  These  witnesses  all  gave  evidence  to  the  Duke's  capadty  ; 
Mr.  Coutts  Trotter  swears,  That  he  would  have  paid  money  on  the 
Duke's  draft  at  that  time. 

**  Bat  it  is  said,  we  have  the  evidence  of  the  physidaoi  strongly  on 
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1812.        ^e  other  side.    I  can  see  no  {nconsistencj  in  their  eridenee  wicli 

that  given  hy  Mr.  Dundas.     As  to  Winter,  I  should  hare  great  di^ 

*'"i  ficulty  in  allowing  him,  in  a  Court  of  law,  to  Wow  away  the  evideooe 

WAncBopB,    arisiug  from  his  attestation,  as  an  instramentary  witness,  of  the 

&c*  Duke's  sanity  at  the  time. 

"  Dr.  Reynolds  says  no  more  than  this,  that  the  Duke  was  in  s 
comatose  state  when  he  saw  him ;  hut  he  says,  in  express  wocdi, 
that  he  thinks  the  Duke's  sanity  must  depend  upon  the  eridenoe  of 
those  who  were  present  when  the  will  was  executed.  Thus  he  docs 
not  undertake  to  say,  that  the  Duke  was  not  capable  to  make  s 
wUl. 

^^  As  to  Sir  Lucas  Pepys,  he  was  of  opinion  that  the  Duke  was 
not  likely  to  be  able  to  execute  a  will ;  he  cautioned  Mr.  Winter  and 
Mr.  Dundas  against  the  execution  of  any  will ;  but  the  will,  not- 
withstanding, was  prepared  by  Mr.  Dundas,  and  witnessed  by 
Winter. 

'<  Then  we  have  Mr.  Winter's  letter  to  Sir  Lucas  on  the  morning 
after,  mentioning  that  the  Duke  had  executed  a  will;  he  notices  the 
difficulty  as  to  the  signature,  that  it  was  badly  done,  but '  he  hopes 
^  it  will  do.'  We  have  also  Mr.  Winter  s  letter  to  Sir  G.  Douglas, 
about  a  fortnight  afterwards,  in  which  he  mentions  that  the  Dnke 
was  quite  collected. 

'*  Then  we  see  that  Sir  Lucas  accepts  a  legacy  under  that  will. 
There  is  some  eridenee  of  his  baring  thought  of  the  Duke^s  Delphin 
CUissics;*  but  I  know  Sir  Lucas  Pepys  very  well,  and  am  satisfied 

*  The  Delphin  Classics  here  alluded  to  by  Lord  Eldon,  as  hariog  been 
prized  by  Sir  Lucas  Pepys,  were  esteemed  of  great  value ;  and,  at  the 
sale  of  the  Duke's  Library,  so  much  celebrated  for  its  baring  contained  the 
most  select  and  valuable  collection  ever  offered  for  public  sale  in  Eqg- 
land,  they  were  keenly  competed  for,  and  bought  by  the  Duke  of  Norfolk 
at  the  prioe  of  £500.  They  were  the  first  edition  of  the  work,  bound  ia 
a  magnificent  style,  as  for  the  French  king's  library,  and  might  well  have 
formed  the  nucleus  of  a  second  Pepysian  library.  At  the  same  sale,  there 
was  a  book  which,  if  not  of  more  transcendent  worth,  at  least  broogbt 
a  higher  price  than  the  Classics.  This  was  the  celebrated  unique  copy  of 
the  Decameron  of  Boccaccio,  which  was  knocked  down  to  the  Mirqim 
of  Blandford,  eldest  son  of  the  Duke  of  Blarlboroagh,  at  the  large  sum  of 
£2260,  the  then  Lord  Althorpe  being  thebidder  agunst  him.  It  is  saidby 
a  friend  (Mr.  Robertson)  who  was  present,  that  Lord  Althorpe,  after  hav- 
inggone  as  far  as  prudence  would  dictate  in  the  competition,  stopped  short, 
exclaiming  to  his  brother  near  hiro,  "  What  would  our  grandmother  ssy 
^^  to  this?*'  The  wholesome  respect  in  which  he  held  that  lady  operated 
fortunately  in  this  instance  ;  for  the  Decameron  was  sometime  afterwards 
sold  a  second  time,  apparently  under  disadvantageous  circumstances. 
At  this  sale  it  was  bought  by  Messrs.  Longman  and  Co.  at  nine  hundred 
guineas,  for  Lord  Spencer,  and  it  now  forms  a  part  of  the  Althorpe  Li- 
brary, now  one  of  the  noblest  in  England.— Vide  Dr.  Dibdin's  ^  iEdes 
Althorpiania/*  with  account  of  the  Althorpe  Library. 

The  first  Duke  of  Roxburghe  had  bought  the  Decameron  for  £100. 
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that  he  would  not  have  taken  any  legacy  under  a  will  which  he  con- 
sidered to  be  bad.  —        - 
"  As  we  hare  here  the  clear  eyidence  of  the  person  who  prepared  ^^^^^^^' 
the  win,  and  of  the  three  inBtrumentary  witnesses,  I  am  dearly  of     kkb,  *&c. 
^^inion  that  the  jodgment  ought  to  be  affirmed." 

It  was  ordered  and  adjudged,  that  the  interlocutors  com- 
plained of  be,  and  the  same  are  hereby  affirmed. 

For  the  Appellants,  V.  Gibbs,  Wm.  Adam^  W.  Caurtenay. 
Fw  the  Respondents,  Sir  Samuel  RamiUyt  Henry  Erakime^ 

David  Manypenney. 


>  Appellants; 


John  Wauohopb,  W.S.,    only    accepting  ^ 

Trustee  of  the  deceased  John,  Duke  of 

RoxBUROHB ;  the  Rev.  Charlbs  Baillib^ 

Second  Son    of   the   late    Honourable 

Gborob    Baillib    of    Mellerstain,   now 

Archdeacon    of   Cleveland;    Sir  John 

Scott  of  Ancrum,   Bart.;   Sir  Hbnry 

Hay  Makdougall  of  Makerston,  Bart. ; 

and  Others, 
Lady  Essex  Eer,  and  Lady  Mary  Ebr, 

Daughters  of  Robert,  Duke  of  Rox-  i 

burohb,  deceased;  and  Sisters  of  the  yRespandents. 

late  Duke,  John  :  and  James  Thomson,  I 

W.S.,  their  Attorney,  .  J 

House  of  Lords,  21st  Feb.  1812. 
(Reduction  on  the  head  of  Deathbed.) 

Deathbed — Reduction  ex  oapite  lbcti. — A  trust-deed  was  exe- 
cuted by  J<^n,  Duke  of  Roxburghe,  in  liege  poustie^  conyeying 
his  heritable  and  moveable  estate  to  trustees  at  his  death,  for  these 
purposes ;  (1.)  To  pay  his  debts.  (2.)  To  pay  annuities  and  le- 
gacies ;  and,  (3.)  To  settle  the  residue  on  such  person  or  persons 
as  he  had  or  should  afterwards  appoint,  by  deed  executed  by  him 
at  any  time  during  his  life.  He  executed,  on  deadibed^  this  deed 
of  instructions  to  his  trustees,  and  this  deed,  in  so  far  as  it  affected 
the  heritable  estate,  was  sought  to  be  reduced.  Held,  that  by  the 
trust  deed,  the  Duke  had  not  divested  himself  of  the  heritable 
estate, — ^that  the  heir  at  law's  right  still  existed  until  the  moment 
of  the  Duke*s  death ;  and  that  the  deed  executed  by  the  Duke  on 
deathbed  was  reducible,  in  so  far  as  his  unentailed  heritable  estate 


560  CASES  ON  APPEAL  PROM  SCOTLAND. 

1812.  ^as  oonoerned,  leaying  it  and  the  trust  deed  to  haTC  effect  as  to 

■        the  moveable  estate. 

WAUCHOPE, 

&c.  The  present  action  is  the  reduction  raised  by  the  respoo* 

KBB^'&c.  dentSj  to  set  aside  the  deed  of  instructions  and  disposition  of 
19th  March  1804,  in  so  far  as  the  Duke  of  Roxburghe's  un« 
entailed  heritable  estate  was  concerned,  on  the  groond  of 
1803.  deathbed.  It  was  seen  that  a  previous  trust  deed  had  con- 
veyed his  whole  heritable  and  moveable  estate  to  the  appel- 
lants, as  trustees  for  these  purposes,  1.  To  pay  his  debts ; 
2.  Legacies  and  annuities;  and,  3.  To  convey  and  make 
over  the  residue  to  any  person  or  persons  he  should  appoint 
at  any  time  during  his  life.  This  latter  deed  was  accord- 
ingly executed,  and  called  the  deed  of  instructions  on  death- 
bed. 

The  facts,  as  to  the  execution  of  this  deed,  and  the  evi- 

dence  ledf  are  fully  set  forth  in  the  preceding  appeal ;  and 

it  has  been  seen  that  the  Duke  died  on  the  evening  of  the 

day  on  whicli  the  deed  was  executed.   In  this  case,  the  Court 

had  ordered  memorials  as  to  the  question  of  deathbed* 

When  these  were  given  in,  the  Court  pronounced  this  in- 

Julj  8  and  9,  terlocutor :  **  The  Lords  reduce,  decern,  and  declare,  in 

1806.  « terms  of  the  pursuers'  libel,  in  so  far  as  relates  to  the 

**  whole  heritable  subjects  conveyed  by  the  trust  deed, 

**  dated  the  5th  day  of  November  1803,  and  descendable 

"  to  the  pursuers  as  heirs  alioqui  gucces8ur<B  under  the  titles 

'*  thereof,  which  stood  in  the  person  of  John  Duke  of  Rox^ 

*'  burghe,  exclusive  of  the  mortis  causa  settlements  executed 

<<  by  his  Grace,  and  decern  and  declare  accordingly.     But 

*^  in  so  far  as  regards  the  heritable  property  conveyed  by 

*^  the  trust  deed,   and  descendable  to  the  Duke's  heirs 

**  male  by  the  titles  thereof,  remit  to  the  Lord  Ordinary  to 

Nov.  25,1806. «  hear  parties  thereon."*     On  reclaiming  petition  the  Court 

adhered. 


*  Opinions  of  the  Judges : — 

LoBD  PREsmsNT  Gampbbll  Said, — *'  The  challenge  on  this  head 
(Deathbed)  is  clearly  well  founded  as  to  the  heritable  estate. 

**  Heirs  alioqui  successurce  were  not  excluded  by  the  trust-deed, 
(which  was  in  liege  paustie)^  but  remained  in  their  proper  place  till 
the  Duke  came  to  be  on^deadibed.  It  was  too  late  then  to  execate 
a  deed  of  any  kind,  to  have  the  effect  of  displacing  ihem,  and  intro- 
ducing oiher  heirs. 

'*  The  trust-deed,  so  &r  as  it  goes,  neither  is  nor  can  be  challen- 
ged, but  the  trustees  must  denude  of  the  heritable  estate  in  favoiir 
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After  some  farther  procedure  before  the  Lord  Ordinary,  1812. 

his  Lordship,  of  consent,  disjoined  the  two  actions  which  — — — 

had  been -conjoined,  and  allowed  them  to  be  separately  ex-  ^^^  ^^* 

tracted,  but  refused  to  allow  an  interim  decree,  and  appoint-  v. 
od  them  to  lodge  their  acconnts  in  fourteen  days.                  Febf^S  1807. 

Against   these    interlocutors   the    present   appeal   was 
brought  to  the  House  of  Lords. 

Fleadedfor  the  Appdlants, — 1.  The  trust  disposition  exe- 
cuted by  the  Duke  of  Roxburgh  in  liege  poustie,  on  5th 

of  the  heirs  at  law,  after  executing  the  other  purposes  of  it,  ue.  after 
paying  debts  and  legacies,  and  accounting  for  the  whole  personal 
or  moYeable  estate  to  the  residaary  legatees.  The  heirs  at  law,  by 
fa»lii«g  upon  them  to  denude  the  heritable  estate,  are  not  homologa- 
ting  tibe  deathbed  deed,  but  the  reyerae.  The  yery  ground  of  their 
acdoai  is,  that  the  last  deed  can  have  no  effect  as  to  the  heritage. 
The  effect  of  the  trust-deed  was  not  to  change  the  state  of  tibe 
heritage,  and  instantly  to  convert  into  moveable  estate.  The  deed 
remained  in  the  granter  s  power,  and  was  to  have  no  effect  at  all, 
eren  as  a  mandate  to  sell,  till  his  death,  and  at  that  moment  the  suc- 
cesoion  to  the  moveable  estate  fell  by  law  to  the  sisters,  as  heirs  at 
law. 

**  It  is  said  that  nothing  remained  with  the  Duke  or  his  heirs, 
bot  a  personal  right  of  calling  the  trustees  to  account.    But  this  is  a  i 
mistaken  view  of  that  case.    The  estate  itself  remained,  and  was  an 
heritable  estate  at  his  death,  no  matter  whether  in  his  own  person 
or  in  a  tmstee  for  him.    The  right  of  the  trustee  was  merely  nomi* 
nal.     The  truster,  by  means  of  his  trustees,  held  even  the  feudal 
right,  t.  e,  the  substantial  right.     Vide  case  of  Campbell  in  regard  to  Speirs  v.  Sir 
▼oting.     Suppose  it  could  with  propriety  be  caUed  a  pergonal  estate,  Alexander 
it  was  a  personal  right  to  lands^  which  is  heritable.    The  word  per-  ^^  v^,f  ^jj 
sonal  is  too  often  confounded  with  moveable*    The  trustees  cannot  p.  201.  * 
nofv  exerdse  the  power  of  selling,  if  the  heirs  at  law  choose  rather 
to  have  the  subject  itself  in  kind.    Cases  of  Durie,  &c    In  short, 
the  ulterior  destination  has  now  &llen  to  the  ground,  and  the  man* 
date  contained  in  the  trust-deed  has  so  far  become  ineffectual.    The  Willoch  «. 
decided  cases  are  all  clear  in  favour  of  the  pursuer,  and  the  case  of  ^"^^^'^^^J^J' 
Ottchterlony  no  exception.    The  last  deed  having  been  executed  i^*^*  5539 .   * 
debUo  tempore,  the  sole  question  was,  Whether  it  would  be  rejected  House  of 
merely  on  account  of  its  fonn,  that  is,  because  it  was  in  the  shape  of  ^^^^  ■"*• 
a  latter  will,  though  truly  a  declaration  of  purposes.    This  was  what  ^^  *  *"'  ^'       ' 
liord  Braxfield  alluded  to  in  his  observations,  p.  35  of  the  memorial.  Kyde  v. 
The  case  of  Kyde  he  thought  different,  the  will  there  being  a  sub-  Davidson, 
atantiTe  not  a  relative  deed.     It  is  too  critical  to  set  aside  a  relative  Hous/^f  *^' 
deed,  merely  on  account  of  form.    The  Duke  could  not  reserve  to  Lords,  ante 
bimself  the  power  of  dispensing  with  deathbed.  vol.  iv.  p.  63. 

TOL.  v.  2  o 


WAUCHOPK, 

«tc. 
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1812.       November  1803,  reserves  to  his  Grace,  in  express  terms,  the 

power  of  directing  his  trustees,  by  any  deed  ezecated  even 

on  deathbed,  as  to  the  disposal  of  the  price  or  produce  of 
"v'  his  property  invested  in  them.  This  trust  dispoatioQ  thai 
RKit,  &c.  contains  a  reservation  of  power  to  the  Duke  to  do  that 
very  thing  which  the  respondents  now  chaUenge.  Thb 
reservation  is  a  condition  of  the  trust  disposition ;  and  » 
the  respondents  connect  themselves  with  the  trust  disposi* 
tion,  and  make  use  of  it  as  their  title,  they  have  no  right  to 
object  to  the  exercise  of  these  several  powers  which  are 
contained  in  the  deed,  and  on  account  of  which  it  appeals 
chiefly  to  have  been  framed.  2.  The  Duke  of  Bozburghe 
was  effectually  denuded  of  his  whole  unentailed  heritable 
estate  in  Scotland,  and  the  trustees  were  invested  in  that 
estate  by  means  of  the  trust  disposition  of  5th  Nov.  1803, 
which  was  executed  when  his  Orace  was  in  liege  poustie.  It 
was  this  deed  which  divested  his  Grace  of  his  heritage,  and 
disappointed  his  heirs  at  law.  But  of  this  deed  no  reduc- 
tion is  brought,  or  can  be  attempted.  The  subsequent  deed 
of  instructions  to  his  Grace's  trustees,  which  alone  is  the 
subject  of  challenge  in  the  present  action,  was  not  a  con- 
veyance of  his  heritable  property,  for  of  that  he  had  been 
previously  divested,  but  merely  a  destination  of  the  price  or 
produce  of  his  lands,  and  was  not  therefore  a  deed  of  dial 
nature  which  can  be  set  aside  ex  eapite  lectu  3.  It  is  a 
circumstance  which  enters  deeply  into  the  consideration  of 
this  case,  that  the  deed  under  reduction  was  not  the  effect 
of  solicitation  from  any  quarter ;  and  that  a  settlement  of 
this  kind  was  long  contemplated  by  his  Grace  after  much  deli- 
beration, and  was  often  spoken  of  by  him  to  his  agent  as  beingt 
in  the  situation  of  his  Grace's  family,  the  most  rational  set- 
tlement that  could  be  made.  It  was  thus  a  deliberate  act 
of  the  Duke's  own  mind,  unprompted  and  unsolicited ;  and 
in  so  far  as  the  respondents  were  deprived  by  it  of  the  fee 
of  the  brother's  estate,  and  restricted  to  the  liferent  of  pro- 
perty worth  at  least  £120,000,  it  was  in  consequence  of  the 
Duke'^s  fixed  resolution,  framed  for  wise  reasons,  salutary  to 
the  respondents  themselves,  and  which  the  Duke  had  de- 
termined upon  for  a  course  of  years.  The  law  of  deathbed 
was  not  intended  to  strike  against  deeds  of  this  descriptioit 
In  such  a  case,  the  tendency  of  the  law  is  tU  voluntcu  testa- 
torie  sortiatur  effectum. 

The  appellants  admit  that  the  deed  19th  March  1804  was 
executed  on  deathbed,  and,  consequently,  that  it  was  liable 
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to  be  set  aside  hy  his  Grace's  heirs  at  law,  so  far  as  any  real      1812. 
interest  ia  his  heritable  estates  remained  with  the  Dake  at    — — ~ 
the  time  of  his  death ;  but  they  maintain  that  no  such  real    wauchopb, 
estate  remained  in  him  at  his  death,  because  he  had,  by  the  «.' 

trust,  5th  November  1803,  previously  divested  himself  of  all  kbb,  &c. 
rach.  That  by  that  deed  the  estates  were  vested  in  trus- 
tees in  order  to  be  sold,  and,  consequently,  nothing  remain- 
ed in  the  Duke,  or  his  representatives,  but  a  right  to  call 
upon  the  trustees  to  account  for  the  money  received  for  the 
estates.  Cases  have  been  decided  where  the  heir  who  ac- 
cepts an  estate,  during  the  lifetime  of  the  grantor,  with  condi- 
tions that  he  should  be  at  liberty  to  change  it  by  any  deed 
made  even  on  deathbed,  could  not  quarrel  any  such  deed  so 
made  by  the  grantor ;  this  same  rule  must  apply  here.  The 
deed  of  5th  November  18G3  conveyed  the  heritable  estate 
for  trust  purposes  in  liege  pousHe^  and  therefore  the  law  of 
deathbed  is  out  of  the  question. 

Pleaded  for  ths  Respondents. — Because  by  the  common 
and  statute  law  of  Scotland,  the  person  who,  in  the  charac- 
ter of  heir,  is  entitled  to  succeed  to  the  real  property  of 
any  species,  or  the  heritable  estate  of  any  kind,  of  a  prede- 
cessor, or  ancestor,  as  things  stand  sixty  days  before  his 
death,  may  set  aside  every  deed  made  in  that  interval,  by 
which  his  succession  is  attempted  to  be  defeated  or  en- 
croached upon,  or  by  which  he  suffers  any  prejudice,  pro- 
vided that  the  ancestor  had,  at  the  time  of  executing  such 
deed,  contracted  the  disease  which  terminated  in  his  death. 
That  this  is  an  accurate  definition  of  what  is  styled  the  law 
^deathbedf  with  the  modification  introduced  by  the  statute 
1696,  cannot  be  controverted.  The  question  then  is.  Whe- 
ther the  respondents,  as  the  heirs  general  of  the  late  Duke 
of  Roxburghe,  could  be  prejudiced  by  the  operation  of  that 
instrument  which  he  is  said  to  have  executed  on  the  19th 
of  March  1804,  when  it  is  admitted  that  he  was  in  a  legal 
flense  upon  deathbed  ?  Or  whether  they  would  reap  a  be- 
nefit by  setting  it  aside  ?  The  appellants  attempt  to  main- 
tain the  negative,  and  the  respondents  venture  to  assert, 
that  a  more  desperate  attempt  has  never  been  made.  What 
the  appellants  say  is,  that  the  Duke  had  no  rbal  estate  or 
interest  whereupon  that  instrument  could  operate,  or  which 
the  respondents  could  take  as  his  heirs,  because  he  had 
divested  himself  and  his  heirs  of  the  whole  by  the  trust  deed 
5th  November  1803,  when  he  was  in  liege  poustie^  the  state 
opposed  to  deathbed.    All  that  remained  in  him  after  the 
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1812.        execution  of  that  deed,  according  to  the  appellant^  vraa  a 

—    right  to  call  on  the  trustees  to  account  for  and  pay  over  the 

WAUCHOPB,  value  received  for  the  real  estates,  when  sold,  which  right 
v/  was  moveable,  and  might  be  disposed  of  by  wilL  Bat  it  t» 
KBB,  &c.  perfectly  clear,  in  the  first  place,  that  the  trust  dead  being 
testamentary  and  undelivered,  could  have  no  effect  wbat- 
ever  till  the  Duke  died  ;  notwithstanding  that  deed  he  con- 
tinued to  be  as  much  owner  as  ever  he  was,  and,  consequent- 
ly, had  in  him,  till  the  hour  of  his  death,  an  estate  descend- 
able to  his  heirs,  if  he  did  not  disappoint  their  sncceanoD, 
or  so  far  as  he  did  not  disappoint  it  by  that  or  some  other 
deed  executed  in  liege  poustie,  2d.  It  is  equally  apparent 
that  the  appellants  misrepresent  the  nature  and  termA  of  the 
trust  deed.  The  estates  were  thereby  to  become  Tested  at 
the  Duke's  death,  and  at  that  time  only,  if  he  execated  no 
other  deed,  in  the  trustees,  for  the  special  purposes  tbereiD 
mentioned ;  and  after  they  were  answered,  for  the  benefit  of 
such  person  or  persons,  or  for  such  uses  and  purposes,  as  he 
had  directed  or  should  direct,  by  any  writing  under  his 
hand ;  and  failing  such  directions,  for  behoof  of  his  next 
heirs ;  and  so  far  from  there  being  any  absolute  direction  to 
sell  the  estates,  the  deed  limited  the  power  of  sale  to  soch 
parts  or  parcels  as  the  trustees  might  find  necessary  and  ex- 
pedient, for  the  purposes  of  the  trust.  If  the  trust  deed  had 
been  followed  by  no  other,  it  seems  impossible  to  contend 
that  the  trustees  could,  in  spite  of  those  interested  in  the 
residue,  have  disposed  of  more  of  the  real  estates  than  wen 
necessary  to  accomplish  the  special  purposes,  or  of  any  put 
of  those  estates  if  the  personal  property  was  suffident  to 
answer  those  purposes.  The  residue  must  therefore  have 
been  held  in  trust  for  the  Duke's  heirs.  And  in  face  of  all 
the  decisions,  and  of  common  sense,  it  will  hardly  be  main- 
tained, that  the  law  of  deathbed  does  not  attach  on  real 
estate,  held  through  the  medium  of  a  trustee ;  and,  above 
all|  under  a  trust  created  by  a  testamentary  revokable  deed, 
not  to  take  effect  till  the  death  of  the  grantor.  Perhi^ 
the  simplest  view  which  can  be  taken  of  this  case,  and 
surely  the  most  favourable  for  the  appellants,  is  by  suppos- 
ing the  trust  deed,  as  it  stands,  to  have  been  inter  vtVos, 
and  that  the  trustees  had  been  actually  and  formally  put 
into  possession  during  the  life  of  the  Duke,  and  that  th^ 
thereby  became  trustees  for  his  creditors  and  donees,  as 
well  as  for  himself;  Would  not  the  Duke  have  then  stil 
had  an  heritable  right  and  interest  in  the  residue  as  to  which 
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he  had  given  no  directions  ?    Could  the  trustees  have  re-       1S12. 

fased  to  reconvey  to  him,  upon  demand,  all  that  was  not    

necesBary  to  satisfy  the  prior  purposes?    Could  they,  in   '^^^^^^^^ 
spite  of  him^  have  insisted  in  converting  the  whole  into  v.* 

money?  Certainly  not.  Whatever  right  the  Duke  had  under  "^  *<^- 
the  trust,  or  after  creating  it,  must  have  passed  to  his  heirs,  if 
heexecuted  no  other  deed.  If  the  whole  real  estates  had  been 
Bold»  no  doubt  the  Duke's  right  would  have  been  changed  into 
a  personal  claim  to  the  residue  of  the  money,  but  not  being 
Bold  at  his  deathy  his  right  was  either  to  the  whole  heritable 
estate,  or  to  the  residue  of  the  lands,  and  consequently 
vested  in  his  heirs  at  law,  but  for  the  deathbed  deed.  And 
were  it  possible  that  the  trustees  could  be  permitted,  after 
the  Duke^s  death,  in  despite  of  his  heirs,  to  sell  the  whole 
estates  without  necessity,  it  would  not  difference  the  present 
question,  because  the  price  must  belong  to  those  who  had 
the  beneficial  interest  in  the  estates  at  the  time  of  the  sale. 
It  is,  therefore,  undeniable  that  the  respondents,  as  heirs, 
are  prejudiced  by  the  after  deedy  which  restricts  their  right 
to  a  mere  liferent  ^  and  makes  them  also  liferentera  of  moneys 
instead  of  being  tenants  in  fee  simple  of  land  ;  and  if  it  was 
made  upon  deathbed,  (which  is  admitted),  they  are  entitled 
to  set  it  aside,  so  far  as  they  are  prejudiced.  If  that  deed 
had  not  been  made,  there  was  nothing  to  prevent  the  rc- 
Bpondents  taking  up  the  succession  as  heirs  at  law.  Under 
the  deed  1790,  they  were  entitled  to  take  the  estates  in  fee 
simple,  or,  neglecting  that  deed,  had  there  been  no  other, 
they  might  have  been  served  heirs  in  the  property.  The 
troBt-deed  of  5th  Nov,  1803,  qualified  by  the  memorandum 
of  the  same  date,  was  truly  nothing,  if  the  Duke  did  not 
execute  a  posterior  appointment.  The  appellants  feel  them* 
Belves  obUged  to  maintain  that  the  trust-deed  disinherited 
the  heirs  at  law,  and  vested  the  estates  in  the  persons  there- 
in named,  for  the  purposes  therein  mentioned,  and  also 
for  the  purposes  to  be  mentioned  in  any  writing  to  be  made 
afterwards,  even  upon  deathbed :  and  the  heirs  being  thus 
(as  they  contended)  completely/  cut  off  by  a  deed  made  in 
H^epoustie,  it  is  nothing  to  them  at  what  time,  or  under 
what  circumstances,  the  posterior  deed  was  executed.  The 
appellants,  however,  do  not  maintain  that  a  person  can 
in  any  shape  reserve  a  power  to  frustrate  the  succession 
of  the  heirs  upon  deathbed,  and  effectually  execute  that 
power  in  that  situation,  for  that  would  bo  a  palpable  eva- 
sion of  the  law ;  but  they  say,  that  the  purpose  of  the  trust 
conveyance  was  to  sell  the  real  estates  outright,  and  there. 


KBB,  &C. 
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1812.      fore  it  was  not  upon  the  estate,  or  the  succession  to  it,  that 
'""^""~'    the  after  deed  was  to  operate,  but  upon  the  money  aiisiiig 
wAi^floPB,  ^y  ^j^^  ^^j^  ^^  ^j^^  estate.    Now  the  trust  deed  is  to  be  coo- 
v.^        sidered  in  three  views ;  1st,  It  was  a  trust  for  the  Duke'a  ere- 
ditors^  and  those  to  whom  gifts  by  liege  paustie  deeds  were 
conveyed,  and  so  far  it  must  stand  good ;  but  it  is  of  no  conse* 
quence,  because  it  was  also  a  conveyance  or  will,  as  to  p»8on- 
al  estate,  sufficient,  probably,  for  the  payment  of  all  thedebts, 
and  which  must  be  so  applied  before  encroaching  on  the 
real  estates ;  and  because,  at  any  rate,  the  real  estates  were 
liable  for  the  debts,  if  the  personal  estate  proved  insofficieiit; 
2d«  It  was  a  trust  for  raising  money  to  pay  any  legacies  the 
Duke  might  leave  by  any  after  deed  or  will ;  but  it  is  a 
settled  point  that  a  person  on  deathbed  can  no  more  affect 
the  heir,  or  encroach  on  the  real  estate,  by  giving  l^ades 
or  making  gifts,  than  he  can  give  away  the  estate  itself:  and 
vesting  an  estate  in  trust  to  satisfy  legacies,  when  the  re- 
version or  remainder  remains  to  the  heir,  is  a  mere  device  to 
elude  the  law  of  deathbed  which  cannot  be  supported.    And, 
3d,  It  was  a  trust  as  to  the  remainder  for  such  persons  as 
the  Duke  might  afterwards  appoint  to  take  the  benefit, 
which  was  precisely  a  trust  for  the  grantor  himself  and  his 
heirs  at  law,  if  he  did  not  make  a  different  oppotsitoiaa  ts 
liege  poustie;    to  carry  the  matter  farther  would  at  once 
annihilate  the  law  of  deathbed.     The  trust  deed,  as  already 
observed,  does  not  direct  or  authorize  a  total  sale  of  the 
estate,  and  if  it  had,  it  would  have  been  of  no  other  conse- 
quence, if  a  sale  did  not  take  place  before  the  Duke's  death, 
than  that  the  right  of  the  respondents  would  have  attached  on 
the  money ;  for,  subsequently,  it  was  their  estate  which  was 
sold  :  and  hence  it  is  evident  that  the  right  of  the  heirs  at 
law  was  in  no  view  cut  off,  but  that  there  was  an  heritable 
estate,  in  which  they  continued  interested,  and  might,  as 
heirs,  have  claimed,  but  for  the  last  or  deathbed  deed,  which 
directs  a  total  sale,  and  an  investment  of  the  money  arising* 
for  the  benefit  of  strangers*    Hence  their  right  to  set  aside 
a  deed  by  which  they  are  clearly  prejudiced.     The  appel- 
lants attempt  to  press  into  their  service  the  decisions  by 
which  it  is  established,  that  if  the  heir  has  taken  the  estate 
in  the  life  of  the  grantor,  under  conditions  or  reserred 
powers  to  the  grantor,  he  cannot  quarrel  the  exercise  of 
those  powers,  though  made  on  deathbed.    There  is  no  room 
for  pretending  that  the  respondents  are  in  that  predicament, 
and  therefore  this  case  does  not  apply. 
Aftor  hearing  counsel,  it  was 
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Ordered  and  adjudged  that  the  appeal  be  dismieaed,  and       ^^^^* 
that  the  interlocutors  appealed  from  be,  and  the  Bamo 
are  hereby  affirmed. 

BLACK    &C 

For  the  Appellants,  Sir  Sam.  Bomilly^  John  Clerk,  Adam  ' 

Gillies,  David  Monypenney. 
For  the  Respondents,   Wm.  Adam,  Matthew  Ross,   Wm. 

Courtenay. 


[Mor.  13905.] 
Wm.  Cabbll,  Esq.  of  Ban  ton,        .  .        Appellant ; 

WiLxiAM,  John,  Jambs,  Mary,  Margaret, 

AlisoN;  Aones,  Anns,  Jean,  Euzabeth, 

Janet,  and  Catherine  Black,  all  Child- 
ren of  the  deceased  Henry  Black,  late 

tenant  in  Scotstowu,  parish  of  Abercorn, 

and  shire  of  Linlithgow,  and  John  Som- 

MERViLLB,  Writer  in  Edinburgh,    their 

Tutor  ad  litem, 

House  of  Lords,  20th  Feb.  1812, 

Damages — Assytbment — Rsleyamcy. — ^The  appellant  had  acquir- 
ed right  to  an  estate  in  which  there  was  a  pit  not  then  in  use, 
(and  which  had  remained  so,  uncorered  and  unfenced,  for  many 
years  previous  to  his  purchase),  situated  at  the  side  of  a  public 
road.  A  passenger  on  horseback  having  on  a  dark  night  deviated 
from  the  path,  and  &llen  into  the  pit,  the  question  was,  Whether 
in  law  there  lay  any  relevant  claim  of  damages  against  the  appel- 
lant, as  owner  of  the  land  in  which  this  pit  was,  and  whether  he 
was  to  blame  in  not  fencing  the  pit.  Held  him  liable  in  £800  of 
damages.    Affirmed  in  the  House  of  Lords. 

This  was  an  action  of  damages  raised  at  the  instanco  of 
the  respondents,  for  the  death  of  their  father,  Henry  Black, 
farmer  in  Scotstown,  occasioned  by  his  falling  into  an  un- 
fenced pit,  situated  within  the  grounds  of  Grange,  belonging 
in  property  to  the  appellant,  while  travelling  home  at  night. 
The  conclusions  for  damages  were,  1st,  For  £2000  as  repar- 
ation to  them  for  the  loss  of  their  father.  2d.  For  £23  as 
the  expense  incurred  in  recovering  the  body ;  3d.  For  £20 
as  the  value  of  the  horse. 

The  father  of  the  respondents  was  an  industrious  farmer, 
who  married  early  in  life,  and  had  a  very  largo  family, 
whom  his  frugality  and  activity  enabled  him  to  support. 
He  had  his  farm  from  Sir  James  Dalyell,  at  the  rent  of  £120 
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a-year.  He  was,  besides,  engaged  in  the  com  and  meal 
trade,  which  indeed  formed  his  chief  employment,  and  had, 
at  his  own  expense,  of  more  than  £580,  enlarged  his  farm, 
by  taking  lands  in  the  neighbourhood  for  com  crops ;  snd 
in  this  way  often  paid  £200  a-year  above  the  rent  already 
mentioned. 

At  the  close  of  the  year  1800,  Henry  Black's  family  con- 
sisted of  his  wife,  then  in  a  delicate  state  of  health,  three 
sons  and  nine  daughters.  The  eldest,  a  son,  was  about  28 
years  old,  and  the  rest  were  of  different  ages  down  to  in- 
fancy, the  youngest  being  three  years  old.  He  was  pros- 
pering in  the  world  by  dint  of  honest  and  incessant  labov, 
and  had  hopes  of  rearing  this  large  family  to  such  a  compe- 
tence for  each  as  was  suitable  to  his  own  station  in  life, 
when  he  was  suddenly  cut  off  in  the  manner  following : 

On  the  5th  of  January  1801,  Mr.  Black  had  left  home, 
upon  business  at  the  neighbouring  town  of  Bo'neaa.  He 
did  not  return  in  the  evening.  Next  morning  early  his  son 
set  out  to  Bo'ness  to  seek  him,  and  found  he  had  left  that 
for  Grange  Pans  the  day  before.  Upon  going  there  he 
found  that  his  father  had  left  the  house  of  James  Youig 
betwixt  five  and  six  o'clock  the  preceding  evening,  quite 
sober,  and  with  the  intention  of  going  home,  turning  his 
horse's  head  into  the  usual  road.  The  son  proceeded  home- 
ward, making  minute  inquiries  by  the  way.  The  public 
road  from  Grange  Pans  by  which  Mr.  Black  usually  travel- 
led, runs  to  a  certain  distance  in  a  direction  southward,  and 
then  separates  into  two  roads,  one  of  which  continues  right 
on  to  the  south  ;  the  other  branches  off  at  right  angles  to 
the  eastward.  The  latter  was  the  road  the  deceased  was  to 
take  home. 

In  the  angle  formed  by  the  separation  of  this  road  into 
two  roads,  at  this  point,  there  is  a  very  deep  level  coal  pit, 
which  had  been  used  as  an  engine  pit  since  the  appellant 
became  owner  of  the  property ;  but  the  engine  had  been 
removed  several  years  before,  and  the  pit  left  uncovered 
and  unfenced,  though  it  was  situated  only  four  feet  from  the 
public  road  that  mns  eastward ;  and  into  this  pit,  contain- 
ing fifty  fathoms  of  water,  the  horse  and  his  rider  had  stum- 
bled from  the  darkness  of  the  night.  The  son,  on  comiog 
up  to  this  point;  observed  the  marks  of  a  horse's  foot,  which 
he  traced  going  towards  the  pit  from  the  westward.  He 
could  find  no  tracks  of  the  horse  passing  on,  or  going  back 
from  the  place  ;  and  the  appearance  at  the  mouth  of  the  pit 
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of  a  Btone  having  been  recently  removed,  as  if  it  had  fallen       i^^^- 
in,  nused  in  his  mind  the  dreadful  suspicion  that  his  father 
had  in  the  dark  plunged  into  the  pit.    After  two  or  three      ^  y. 
days  search  the  body  of  Mr.  Black  was  found.  black,  &o. 

This  event  so  deeply  affected  his  wife,  that  from  the  day 
of  his  death  she  never  left  the  room,  and  died  in  three 
months  afterwards. 

The  appellant  offered  to  pay  one  hundred  guineas,  and 
the  price  of  the  horse,  not  in  reparation  but  in  charity,  but 
this  was  refused ;  and  the  present  action  was  brought. 

The  Lord  Ordinary  pronounced  this  interlocutor : — "  Hav-  Nor.  12,1801. 
'*  ing  considered  this  condescendence,  with  the  answers  there- 
"  to,  with  the  plan  and  copy  of  writings  therein  referred  to,  and  "^ 

"  having  visited  the  ground  where  the  pit  is  situated,  in  which 
"  the  pursuer's  father  lost  his  life :  Assoilzies  the  defender, 
"  Mr.  John  Cadell,  in  respect  he  had  ceased  to  be  proprio- 
"  tor  of  the  ground  before  the  accident  happened ;  as  to  the 
"  other  defender,  William  Cadell,  observes,  that  though 
*'  there  are  some  particulars,  in  point  of  fact,  in  which  the 
"  parties  differ,  yet  the  most  material  circumstances  on 
**  which  the  general  issue  of  the  cause  will  turn,  are  either 
"  agreed  on,  or  cannot  be  seriously  controverted ;  so  that 
"  the  main  dispute  will  turn  on  their  relevancy  to  support 
*'  the  conclusions  contended  for  by  the  pursuers.  There- 
'*  fore  appoints  memorials  hinc  inde  upon  the  different  points 
"  of  law  which  may  occur,  particularly  holding  the  road  at 
**  the  side  of  which  the  pit  is  situated  to  be  so  far  public,  as 
*'  that  the  lieges  in  general  are  entitled  to  the  use  of  it, 
*'  (which  seems  obviously  to  be  the  case),  whether  the  said 
*'  defender,  having  acquired  upon  singular  titles  this  pro- 
'*  party,  with  the  pit  in  it,  which  had  been  dug  many  years 
**  before  his  purchase,  and  had  not  been  rendered  by  him 
"  more  dangerous  than  it  was  before,  is,  dejure,  liable  for 
"any  damage  that  may  be  thereby  occasioned  to  pas- 
"  sengers  subsequent  to  his  purchase ;  or  whether  is  any 
''  thing  more  incumbent  upon  him  than  to  enclose  or' fill  it 
**  up  when  required  so  to  do ;  or  to  suffer  the  public,  or 
"  those  who  have  the  charge  of  the  pubh'c  roads,  so  to  secure 
"  it,  as  would  be  the  case  where  there  happens  to  be  a  scar 
"  or  precipice  at  the  side  of  a  road,  from  which  danger  to 
"  passengers  may  be  apprehended.  Further,  esto,  the  said 
"  defenders  were  found  liable  in  reparation  of  any  estimable 
*'  damage  which  might  be  occasioned  by  the  said  pit,  to 
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1812.       "  the  property  or  persons  of  the  lieges,  such  as  the  loss  of  a 

'*  horse  or  cow,  or  where  a  person  is  only  hurt,  and  cUimB 

CADBLL  «  reimbursement  of  the  expense  of  his  cure,  or  of  his  loss  of 
BLACK,  &c.  "  wages  while  disabled  from  working;  whether  is  the  las 
**  of  a  person's  life  such  a  damage  as  can  be  legally  estimi- 
"  ted,  or  as  the  children,  or  the  representatires  of  the  de- 
"  ceased,  can  claim  any  sum  of  money  in  reparation  to  them ; 
'*  and  whether  the  doctrine  of  assythment  can  apply  to  the 
"  case,  or  to  what  extent  or  effect ;  and  what  rule  is  to 
'*  be  followed  in  the  extenuation  of  it  ?  Appoints  the  me- 
"  morials  to  be  seen  and  interchanged,  and  afterwards 
"  lodged  in  process."  The  Lord  Ordinary  reported  the 
cause  to  the  Court,  and  ordered  informations,  whereupon 
I'cb.  9, 1804.  the  Court  pronounced  this  interlocutor : — "  The  Lords  find 
'*  the  defender,  William  Cadell,  liable  in  damages  and  ex- 
"  penses,  and  appoint  a  condescendence  of  the  damages,  and 
*'  an  account  of  expenses  to  be  given  into  Court." 

The  condescendence  of  damages  was  given  in,  and  an 
account  of  the  expenses ;  and  answers,  replies,  and  duplies 
having  followed,  the  Court  then  pronounced  the  following 
Mar.  9, 1805.  interlocutor  :— *'  The  Lords  having  advised  this  conde- 
"  scendence,  &c.,  modify  the  damages  to  be  paid  by  the 
'*  defender,  William  Cadell,  to  £800  sterling,  and  the  ex- 
**  penses  to  £100,  besides  the  full  dues  of  extract  Find, 
**  That  in  the  distribution  of  the  above  sum  of  damages 
'*  among  the  children  of  Henry  Black,  each  child  who  was,  at 
'*  the  date  of  his  death,  under  fourteen  years  of  age,  shall  be 
"  entitled  to  a  share  double  of  that  belonging  to  each  child 
"  who  was  then  above  thatage ;  and  decern  for  paymentof  the 
"  above  sum  at  the  term  of  Whitsunday  next  accordingly." 
July  2,  1805        Both  parties  reclaimed,  but  the  Court  adhered. 

Against    these    interlocutors    the   present   appeal    was 
brought  to  the  House  of  Lords. 

Pleaded  far  the  Appellant — This  is  the  first  action  of  the 
kind  that  appears  in  the  records  of  the  Court  of  Session, 
and  it  derives  no  support  either  from  the  law  of  assythment, 
from  the  Mosaic  dispensation,  from  the  Roman  law,  or  from 
actions  on  account  of  damages  received  by  an  individoal  in 
his  person,  upon  the  principle  of  all  which  it  was  endea- 
voured to  support  the  present  claim.    In  regard  to  assyth- 
f^^^^^^^^^ment,  both  Stair  and  Erskine   make  this  claim  to  attach 
Ersk.  B.  4,  §  Only   where  *'  slaughter,  mutilation,  or  other  injuries  to 
105,  p.  797.    <•  the  members  or  health  of  the  body  take  place,     firekinc 
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makes  it  to  apply  where  the  criminal  or  offender  has  escaped       1612. 
justice  or  been  pardoned,  yet  that  assythment  for  slaughter 


was  due  to  the  wife  or  executors  of  the  deceased ;  and  ^^^^^ 
therefore  it  is  maintained,  that  the  only  cases  where  assyth-  black,  &c. 
ment  was  dne»  was  where  a  crime  had  been  committed.  In 
viewing  this  argument,  it  ought  to  be  kept  in  mind,  that 
the  appellant  was  in  no  otherwise  implicated  in  the  death  of 
their  father  than  that  he  happened  to  have  become  the  pur- 
chaser of  land  in  which  a  pit  was  situated,  wherein  by  ac- 
cident he  lost  his  life.  And  therefore  the  father  of  the  re- 
spondents had  not  lost  his  life  in  a  manner  which  entitled 
them  to  an  assythment  from  the  appellant. 

The  Mosaic  dispensation,  upon  which  the  respondents  re« 
lied,  had  not  been  adopted  into  the  jurisprudence  of  Scot- 
land. But  even  though  it  had,  the  parts  of  the  Mosaic  code 
to  which  the  respondents  referred,  did  not  warrant  the  con- 
clusions that  had  been  attempted  to  be  drawn  from  them. 
*'  If  a  man  shall  open  a  pit,  or  if  a  man  shall  dig  a  pit  and 
'*  not  cover  it,  and  an  ox  or  an  ass  fall  therein,  the  owner  of 
**  the  pit  shall  make  it  good,  and  give  money  unto  the 
"owner  of  them,  and  the  dead  beast  shall  be  his."*  E*^^-**'-^^' 
But  this  ordinance  does  not  relate  to  the  case  of  a  man 
falling  into  a  pit  and  losing  his  life.  Again,  *^  When  thou 
'*  buildost  a  new  house,  then  thou  shalt  make  a  battlement  for 
"  the  roof  that  thou  bring  not  blood  upon  thine  house,  if  any 
'*  man  fall  from  thence." — ^Deut.  xxii.  8.  But  this  was  aDeut.  xxii.  8. 
mere  regulation  of  police,  and  it  is  not  even  visited  with  any 
temporal  consequences. 

Nor  has  the  present  action  any  better  support  from  the 
Roman  law.  The  Lex  Aquilia^  the  JPr<Btorian  Edict  De 
Suapensis  vel  positiSf  and  that  De  Damno  infecto,  all  related 
to  questions  of  damages  occasioned  by  the  wiljnl  and  cri- 
minal  negh'gence  of  individuals  in  the  uses  made  of  their 
property,  but  do  not  apply  to  the  case  of  an  individual  losing 
his  life  by  an  accident.  In  the  edict,  *'  De  his  qui  effuderint 
vel  d^ecerint,**  it  is  no  doubt  provided,  that  if  a  free  man 
perished  in  consequence  of  any  thing  thrown  from  a  house 
on  a  public  way,  the  owner  should  pay  quadraginta  aurei. 
But  this  regulation  is  not  applicable  to  the  present  case ; 


*  In  the  Session  Papers  below,  it  was  argued,  that  if  this  was  the 
rule  of  law  as  to  the  beast,  it  ought  to  hold  equally  good  as  to  the 
man.  Why  give  damages  for  the  horse,  and  not  for  the  man  ?  Why 
make  flesh  of  the  one,  and  fish  of  the  other  ?  Both  came  under  the 
general  category  of  animal ;  and  such  accidents  fell  alike  unto  both. 
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1812.       and  Vinnius,  in  his  Commentaries  on  the  Lea  AquiUat  BaySf 

"  Occiso  homine  libera  non  agitur  ex  lege  Aquilia^  quia 

cADELL  <c  lii^^  corporis  nulla  est  OMtimatio.*'  He  indeed  adds, 
BLACK,  &c.  "  qui  injuste  occidit^'*  may  be  made  liable  in  damages  to  the 
wife  and  family  of  the  deceased ;  bat  which  is  no  more  ap- 
plicable to  the  present  case  than  the  law  of  assythment. 
And,  lastly,  the  present  action  derives  as  little  snpport  from 
actions  of  damages,  which  are  allowed  for  any  injury  suf- 
fered by  an  individual  in  his  person  through  the  act  of  ano- 
ther. The  principle  of  these  actions  is,  that  as  every  indi- 
vidual is  entitled  to  be  protected  in  his  person  and  property, 
so  if  he  shall  suffer  in  cither  without  his  own  fault,  in  con- 
sequence of  the  wilful  act  of  another,  he  is  entitled  to  re- 
paration. This  is  a  right,  however,  which  is  enjoyed  only 
by  an  individual  himself,  and  such  actions  being  allowed 
equally  by  the  law  of  England  as  of  Scotland,  the  mere  dr- 
cumstance  that  this  is  the  first  action  which  has  been  brought 
by  the  representatives  of  a  deceased  for  damages  sustained 
through  his  death,  is  of  itself  decisive  that  such  an  action 
derives  no  support  from  actions  of  damages. 

But,  in  the  circumstances  of  this  case,  even  an  action  of 
damages  could  not  be  sustained.  The  pit  in  question  was 
made  in  the  lawful  exercise,  and  for  the  necessary  uses  of 
the  property.  The  appellant  acquired  the  land  upon  which 
it  was  situated  after  it  had  been  made,  and  he  continued  to 
use  it  for  the  purpose  of  working  the  coal  in  the  land  ;  after 
he  had  ceased  to  use  it,  it  continued  surrounded  by  a  wall, 
the  lowest  part  of  which,  at  the  period  of  the  accident 
in  question,  was  at  least  eighteen  inches  in  height.  Its  si- 
tuation was  known  to  all  the  neighbourhood.  At  the  time 
the  deceased  lost  his  life  he  was  a  trespasser  on  the  appel- 
lant's property,  so  that  even  if  he  had  lost  a  limb  only  in 
place  of  his  life,  and  brought  action  for  damages,  such  ac- 
tion could  not  have  been  sustained. 

Pleaded  for  the  Respondents. — The  father  of  the  respond- 
ents was  deprived  of  his  life  in  consequence  of  the  culpable 
negligence  of  the  appellant ;  and,  according  to  the  law  of 
Scotland,  they  are  entitled  to  damages,  in  reparation  of  the 
severe  loss  and  injury  they  have  suffered  by  their  lather's 
untimely  death.  The  appellant  pretended,  in  the  Court  be^ 
low,  that  he  had  been  unable  to  discover,  in  any  of  the 
books,  an  authority  in  support  of  such  an  action  of  damages. 
Lord  Stair,  however,  in  his  chapter  on  Reparation  and  Da- 
mages arising  from  delinquency,  puts  this  very  case,  and 
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states  the  law  plainly.     '*  The  life  of  any  person  being      1812. 

"  taken  away,  the  damage  of  those  who  were  entertained 

"  and  maintained  by  his  life,  as  his  wife  and  children,  may    ^^^^^^ 
"  be  repaired." — Inst.  B.  I.  ix,  §  4.     The  reparation  so  given   campbbh-. 
by  the  law  to  the  widow  and  children  of  one  who  loses  his 
life,  is  founded  upon  exactly  the  same  principle  with  the 
reparation  given  to  the  person  himself  who  suffers  a  maim 
in  consequence  of  such  negligence. 

It  is  said  that  assythment  is  only  due  where  the  fact  of 
slaughter  is  brought  home  to  the  defender  directly,  not 
where  the  death  is  a  consequence  only  of  his  negligence.  The 
respondents  have  no  occasion  to  inquire,  whether  this  doc- 
trine be  correct  respecting  a  proper  process  of  assythment ; 
because  their  action  is  not  what  is  technically  called  an 
assythment,  but  is  an  action  for  reparation  and  damages  for 
the  injury  they  have  suffered  quasi  ex  delicto  of  the  ap- 
pellant. 

After  hearing  counsel. 

It  was  ordered  and  adjudged  that  the  appeal  be  dismissed, 

and  the  interlocutors  complained  of  be,  and  the  same 

are  hereby  affirmed,  with  £200  costs. 

For  Appellant,  M.  Nolaih  W.  G,  Adam. 
For  Respondents,  J.  P.  Grant,  Fra.  Horner. 


(Mor.  App.  '*  Deathbed/'  No.  5.) 
George  Rankbn  of  WhitehiU,        .  Appellant; 

Hugh  Goodlet  Campbell,  Esq.,   .  Sespondent. 

House  of  Lords,  24th  February  1812. 

Deathbed—  Reduction  ex  oapite  Lecti.  —  A  feu-disposition 
was  sought  to  be  reduced  on  the  head  of  deathbed,  to  which  it 
was  answered,  that  the  heir  at  law  was  excluded  by  a  preyious 
deed  executed  in  liege  poustie^mmeij,  a  minute  of  sale  which 
sold  to  him  these  lands,  and  that  the  subsequent  deed  was  only  in 
implement  of  that  transaction.  Held,  that  as  the  subsequent  deed 
was  in  its  nature  a  new  transaction,  the  previous  sale  must  have 
been  departed  from  and  abandoned  by  both  parties,  and  held  by 
them  as  an  incomplete  transaction ;  and,  therefore,  the  law  of 
deathbed  applied. 

This  was  an  action  of  reduction  brought  by  the  respond- 
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1812.       ent,  as  heir  at  law  of  Hagh  Logan  of  Logan,  AyiBhire* 
-— --'~— -    against  the  appellant  to  set  aside  a  fen-disposition  of  the 
RANKKN     ]|^f|  jg  q{  Burnhead  and  Hylar,  execnted  by  his  nnde,  on  the 
CAVPBBLL.  following  groands:^-!.  That  it  was  executed  upon  death- 
bed, the  deed  having  been  execnted  on  23d  January  1802, 
and  Mr.  Logan  having  died  upon  the  12th  March  1802, 
within  forty-eight  days  of  its  date ;  and,  2.  On  the  ground 
of  incapacity. 

This  fen- disposition,  which  stipulated  a  price  of  £2000. 
with  an  annual  feu-duty  of  £10  per  annum,  had  been  pre- 
ceded by  a  minute  of  sale,  signed  by  the  parties  some  six 
months  before  Mr.  Logan's  death,  stipulating  the  ram  of 
£2000  as  the  sole  purchase  price ;  and  action  was  brought 
by  the  appellant  to  compel  Mr.  Campbell  to  implement  that 
minute  of  sale.  These  two  actions  were  conjoined ;  and, 
afterwards,  in  consequence  of  a  suggestion  by  the  Court,  a 
second  reduction  was  brought  also  by  the  respondent  of  the 
minute  of  sale.  The  minute,  while  it  sold  the  lands  in 
question,  contained  a  clause  entitling  the  seller  to  borroir 
£1600  on  the  lands  on  bond,  and  the  other  £500  was  to  be 
paid  to  his  heirs,  and  executors  or  assignees,  at  the  first 
term  of  Martinmas  after  his  death.  The  ground  of  reduction 
was,  that  the  minute  of  sale  was  in  law  to  be  presumed  to 
have  been  abandoned  by  the  parties  for  the  fen-disposition 
subsequently  executed ;  and  having  been  so  abandoned  for 
a  new  deed,  totally  different  in  its  nature,  it  could  no  longer 
be  founded  on.  In  short,  that  the  minute  of  sale  was  an 
incomplete  and  unconcluded  transaction,  which,  before  it  had 
been  carried  into  legal  effect,  was  broken  off  and  departed 
from.  A  condescendence  was  ordered  of  the  facts.  From 
these,  it  appeared  that  the  deceased  Mr.  Logan  had  been 
very  improvident  in  the  management  of  his  estate.  Endowed 
with  a  vein  of  wit  and  humour,  and  his  society  universally 
courted,  these  qualities  engendered  expensive  and  improvi- 
dent habits.  The  consequence  was,  that  he  had  got  into 
debt,  and  the  appellant,  it  appeared,  in  many  instances, 
had  assisted  him  to  get  out  of  his  difficulties,  had  helped 
him  in  pecuniary  transactions,  and  had,  finally,  been  of 
great  service  in  the  management  of  his  affiurs.  Mr. 
Logan  at  one  time  had  resolved  to  sell  part  of  his  pro- 
perty,  namely,  that  part  now  in  question,  but  had  declhied 


*  "  The  Laird  of  Logan,  or  Wit  of  the  West,**  is  supposed  to 
lebrate  this  personage. 
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to  take  less  than  £3000  for  it.    It  not  being  sold,  part      1812. 
was  let  on   lease  to   the  appellant  at  a  yearly  rent  of 
£110;  the  other  part,  inclusiyo  of  coal,  yielded  a  rent  of 
£40.    In  all  £150  per  annum.     Sometime  thereafter,  and  oampbbll 
under  an  avowed  desire  to  reward  the  appellant  for  his  ser- 
vices, he  came  to  the  resolution  of  selling  it  to  the  appel- 
lant for  £2000,  stating,  that  he  meant  the  di£ference  as  a 
compensation  for  Mr.  Rankine's  trouble  in  his  affairs.    When 
bis  Edinburgh  agent  was  asked  to  prepare  the  disposition, 
he  declined,  stating  that  the  title-deeds  of  Logan's  lands  of 
Bomhead  and  Hylar  prohibited  <*  him  from  gratuitously 
'*  disposing  of  these  lands,  or  altering  the  order  of  succes- 
"  sion.    Logan  may,  no  doubt,  sell  these  lands  to  an  oner- 
"  cos  purchaser  for  a  fair  price.     I  am  totally  ignorant  of 
"  the  value  of  the  lands ;  and  I  mentioned  to  Mr.  Logan,  as 
**  well  as  to  Mr.  Ranken,  that  they  should  avoid  any  trans- 
"  action,  which,  under  the  colour  of  a  sale,  might  afterwards 
"  be  considered  as  a  collusive  bargain,  to  counteract  the 
"  prohibition  in  the  titles.     I  rather  imagine,  that  a  feu- 
"  right  (where  the  feu-duty  is  so  small)  can  be  considered 
"  in  no  other  light  than  a  sale.    It  is  a  pity  Logan  would 
"  not  fall  upon  some  other  less  hazardous  mode  of  rewarding 
'*  Mr.  Ranken's  services.     This  is  my  opinion  of  the  matter, 
**  and  I  mentioned  it  formerly  both  to  Logan  and  Mr.  Ran- 
*<  ken."    This  letter  was  adressed  to  Mr  Gavin  Hamilton, 
Mr.  Logan's  agent  in  the  country,  who  had  drawn  out  the 
minute  of  sale.     In  consequence  of  the  doubts  expressed  by 
Mr.  Mackenzie,  it  appeared  from  the  correspondence  that 
the  parties  changed  the  form  of  the  transaction  as  intended 
bj  the  minute  of  sale.     In  a  letter  written  by  Mr.  Logan  to 
Mr.  Mackenzie,  he  says, — "  /  was  quite  certain  it  was  wrong 
"  to  mention  any  price^  so  must  have  all  done  over  again,  and 
"  uriU  write  you  on  that  account*'    These  facts  were  proved 
by  correspondence ;  but  a  proof  was  allowed  generally.  The 
proof  on  the  subject  of  incapacity  failed,  it  being  proved 
that  he  was  sensible  and  in  possession  of  all  his  faculties  at 
the  time  he  executed  the  deed,  but  having  at  intervals 
lethargic  fits  which  did  not  last  any  time.     The  Lord  Ordi- 
nary reported  the  case  to  the  Court. 

Upon  considering  the  pleadings,  and  hearing  counsel,  the 
Court  seemed  all  agreed  that  the  respondent's  plea,  founded 
on  the  state  of  the  titles,  was  ill  grounded,  in  respect  that 
the  old  destination  was  cut  off  by  prescription,  Mr.  Logan 
having  possessed  the  estate  upon  titles  altogether  independ- 
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ent  of  that  destination ;  and  therefore  the  question  was  dis- 
posed  of  on  the  yalidity  of  the  feu-disposition  and  the  minute 
KANKBN     of  sale. 

*'  The  Court,  by  a  majority,  pronounced  this  interlocutor: 

Nov.  15,1805. "  The  Lords  having  considered  the  mutual  memorials  for 

'*  the  parties,  with  the  proof  adduced,  and  writings  produ- 
"  ced,  and  advised  the  whole,  allow  the  supplementary  sum- 
*'  mens  of  reduction  of  the  minute  of  sale  to  be  repeated, 
**  and  conjoined  with  the  mutual  actions  of  reduction  and 
"  implement  betwixt  the  parties  already  conjoined ;  and 
"  conjoin  the  whole  of  these  actions  accordingly ;  sostaia 
"  the  reasons  of  reduction  of  the  said  minute  of  sale,  and 
"  also  of  the  disposition,  both  produced  and  founded  on  by 
'*  the  defender,  George  Ranken,  and  reduce,  decern,  and 
•'  declare  accordingly;  sustain  the  defences  for  HughGood- 
•*  let  Campbell  in  the  action  of  implement ;  assoilzie  him 
"  from  the  conclusions  of  that  libel,  and  decern ;  and  re- 
"  mit  to  the  Lord  Ordinary  to  hear  parties  further  on  the 
'*  other  conclusions  of  the  libel  at  the  instance  of  the  said 
'*  Hugh  Goodlet  Campbell,  and  to  do  therein  as  he  shall 
•*  think  just." 
Dec.  6, 1805.     On  reclaiming  petition  the  Court  adhered. 

Against  these  interlocutors  the  presentappeal  was  brought 
to  the  House  of  Lords. 

Pleaded  for  the  Appellant. — Assuming,  upon  the  opinions 
delivered  by  the  judges  of  the  Court  of  Session,  that  the 
late  Hugh  Logan  had  the  power  to  dispose  of  his  laods  at 
pleasure,  and  that  the  respondent,  his  heir  at  law,  is  bound 
to  fulfil  the  obligation  Mr.  Logan  came  under  by  the  con- 
tract or  minute  of  sale  with  the  appellant,  if  it  be  a  subsist- 
ing deed ;  and  assuming  that  Mr.  Logan  was  in  possession  of 
all  his  faculties,  and  that  his  intention  was  to  reward  the 
appellant  for  his  valuable  services,  while  no  vestige  of  fraud 
appears,  the  only  question  then  for  consideration  is.  Whe- 
ther the  contract  or  minute  of  sale  was  abandoned  or  given 
up  by  the  parties  ?  And  if  it  was  not^  Whether  it  be  still  an 
efiScient  instrument,  affording  action  to  the  appellant,  did  it 
stand  alone  ?  Either  the  respondent  is  barred  from  chal- 
lenging the  disposition  on  the  head  of  deathbed,  by  want  of 
interest,  seeing  that  deed  was  not  to  the  prejudice  of  the 
heir  at  law,  but  more  favourable  to  him  than  the  contract 
which  was  executed  in  liege  potMtie ;  or  if  he  chooses  not  to 
concede  this,  but  to  insist  on  his  privilege,  then  he  is  bound 
to  fulfil  the  contract  in  terminis,  and  the  decree  reducing  it 
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is  erroneous.  But  the  respohdientf  in  order  to  got  out  of  1B19 
this  dilemma^  maintains  that  the  contract  or  minute  of  sale 
never  was  complete  or  binding,  or  if  binding,  was  passed  from 
hj  the  parties,  and  a  new  transaction  or  bargain  entered  campbbll. 
into,  which  latter  transaction  is  reducible  on  the  law  of 
deathbed.  But  there  is  no  ground  for  maintaining  that 
the  minute  of  sale  was  not  a  complete  and  binding  transac- 
tion. The  clause  in  the  minute  of  sale,  declaring  that  it 
was  to  be  placed  in  the  hands  of  Mr.  Logan's  agent,  (Mr. 
Mackenzie),  and  that  he  was  not  to  part  with  it,  but  upon 
the  joint  order  of  the  parties,  does  not  prove  this  but  the 
eontrarj.  Again,  if  the  minute  of  sale  was  abandoned,  wh j 
was  it  not  destroyed  f  The  fact  is,  that  every  thing  con- 
curs to  show  that  there  was  no  such  intention  to  abandon 
it.  Mr.  Logan,  as  the  letters  prove,  was  most  anxious, 
from  first  to  last,  that  the  lands  should  be  conveyed  in  the 
way  set  forth  in  the  minute ;  and  it  was  only  when  Mr. 
Mackenzie  threw  out  doubts  as  to  the  validity  of  a  sale  in 
that  form,  that  the  feu  disposition  was  resorted  to,  in  order 
to  make  Mr.  Ranken's  right  to  the  estate  more  secure. 
And  it  is  therefore  impossible  to  suppose  it  ever  entered  in- 
to Mr.  Logan's  mind  to  do  away  with  the  minute  of  sale  he 
iiad  voluntarily  esecuted.  The  disposition  was  evidently 
meant  to  corroborate  and  fulfil  it  on  his  part,  so  far  as  he 
imagined  he  had  power  to  do.  No  doubt  much  stress  was 
hud  on  an  expression  in  one  of  Mr.  Logan's  letters,  after 
learning  Mr.  Mackenzie's  scruples,  he  says,  ^<  It  must  be  all 
*'  done  over  agairit**  but  from  the  context  of  that  very  letter,  as 
well  as  from  the  tenor  of  Mr.  Logan's  other  letter  in  evi- 
dence, it  is  clear  that  he  only  meant  an  alteration  in  form 
and  not  in  substance.  The  minute  of  sale  therefore  ought 
to  be  held  as  a  valid  subsisting  deed,  sufficient  to  protect 
the  disposition  from  the  objection  of  deathbed. 

FUadedJbr  the  Respondent — The  feu-disposition  grant- 
ed by  the  late  Mr.  Logan  of  Logan,  in  favour  of  the  appel- 
lant, on  the  23d  of  January  1802,  is  reducible  ex  capite 
Ueti,  this  deed  having  been  subscribed  by  the  late  Mr. 
Logan  within  less  than  sixty  days  of  his  death,  and  after  he 
had  contracted  the  disease  of  which  he  died.  The  only 
answer  attempted  to  be  made  to  this  pica  is,  that  the  re- 
spondent is  alleged  to  have  been  excluded  from  the  succes- 
sion,  by  the  previous  minute  of  sale  of  the  lands,  executed 
on  the  16th  September  1801,  when  Mr.  Logan  was  in  liege 
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1812.      powtie;  and  benee  it  is  contended,  on  the  authority  of  * 
Tariety  of  decisions,  that  the  respondent  baa  neither  title 


BANKBN     j^Q^  interest  to  set  aside  the  feu-disposition.    Bat  to  tiiis  it 
CAMPBELL,  u  replied,  that  the  minute  of  sale  was  an  uniiikished  bargaiov 
which  the  parties  had  abandoned  and  given  up;  so  thit 
the  respondent's  title  and  interest  to  set  aside  the  fen- 
disposition  are  unquestionable;  and  tbe  authoritiea  refinr- 
red  to  are  inapplicable  to  the  present  case.    2.  Tbe  fea- 
disposition  being   set  aside  ex  capite  lectin  the  app^ast 
has  it  not  in  his  power  to  recur  to  and  found  opoo  tbe 
minute  of  sale  of  16th  September  1801,  aa  hia  title  to  the 
lands.     This  minute  of  sale  was  merely  tbe  eommenoe- 
ment  of  an  intended  bargain,  which  was  broken  off  by  the 
parties  themselves,  and  entirely  put  an  end  to,  from  a  belief 
that  the  proposed  bargain  could  not  be  carried  into  efifeet, 
^d  that  it  was  necessary  to  enter  into  a  totally  new  and 
altogether  different  and  independent  contract.   3.  The  lande 
conveyed  to  the  appellant  were,  besides,  held  by  Mr.  Lqgaa 
under  an  entail,  which  restrained  him  from  making  soy 
such  conveyance  thereof  to  the  prejudice  of  the  heirs  of  en- 
tail.    This  entail,  which  had  been  executed  by  Mr.  Logan's 
father,  Hugh  Logan  the  elder,  in  the  year  1739,  and  upon 
which  his  brother  Oeorge  was  infeft  in  1745,  was  not  indeed 
an  entail  of  the  strictest  kind,  but  it  was  an  entail  that  ef- 
fectually limited  the  heirs  succeeding,  from  doing  any  gn* 
tuitous  deed  to  the  prejudice  of  the  subsequent  heirs;  and 
the  conveyance  here  was  clearly  a  gratuitous  act,  becaoee  it 
gave  away  the  estate  for  little  more  than  one-fourth  of  iti 
value.    4.  Besides,  the  transaction,  in  so  far  as  the  valae 
was  concerned,  and  the  incapacity  of  Mr.  Logan,  was  a  moiK 
unequal  bargain,  and  ought  therefore  not  to  stand. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  complaiaed 
of  be,  and  the  same  are  hereby  affirmed. 

For  the  Appellant,  David  Boykt  D.  Ccuheart. 
For  tbe  Respondent,  Wm.  Adam,  Matthew  Ross,  Darid 

Manypenuf. 
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The  Lady  Essex  Kbr^  .  .  Appellant ; 

Sir  Jambs  Norouffb  Innbs,  Bart.)  Brioa-^  i^^t  b.  kkb 

dibr-Gbnbral  Walter  Ker,  and  John>    BespandeiUs.    ^^^J^'^  ^^ 

Bbllbndbn  Ebr,  .  .  ) 

House  of  Lords,  26th  Feb.  1812. 

EnTAiir— Dbstination — Eldbst  Daughtbr — ^Heir  Female. — An 
entail,  after  calling  certain  substitutes,  called,  failing  theni>  ^'  the 
*'  eldest  dochter  of  the  said  Uaiy  Lord  Ker,  without  diTision»  and 
"  yr  aires  male***  Lord  Hary  Ker  bad  four  daughteis,  and  it  was 
held,  both  in  the  Court  of  Session  and  House  of  Lords,  that  this 
destination  was  not  to  be  confined  to  the  eldest  bomdanghter,  but 
applicable  to  the  whole  four,  whichever  of  them  might  be  eldest 
at  the  time  the  succession  opened.  Lad j|Essex  Ker,  who  was 
a  female  descendant  of  the  body  of  Lady  Jane  Ker  and  Sat 
William  Dnimmond,  did  not  dispute  this ;  but  she  stated  that 
the  tenn  eldest  daughter  was  capable  of  a  more  extended  mean- 
ing, and  to  mean,  in  the  technic^  language  then  in  use,  an  *'  heir 
female*'  howeyer  remote^  under  which  category  she  was  entitled 
to  succeed,  as  the  eldest  heir  fenmle  of  Hary  Lord  Ker  for  the 
time  being.  The  Oourt  held  her  claim  inadmissible.  Affirmed  in 
the  House  of  Lords. 

This  case  respects  the  claim  of  Lady  Essex  Ker  to  the 
entailed  estates  and  hononra  of  the  Dake  of  Boxborghe. 

She  did  not  join  issue  with  the  respondents — ^the  three 
other  competitors  for  these  estates ;  and  it  was  only  after 
the  case  in  that  competition  was  finaUy  disposed  of  in  the 
Court  of  Session  in  favour  of  Sur  James  Norcliffe  Innes,  that 
she  and  her  sister,  Lady  Mary  Ker,  raised  the  present  de- 
darator. 

The  situation  and  oircumstances  of  the  Roxburghe  estates 
and  honours  are  fully  detailed  in  the  previous  cases,  ante 
▼ol.  V.  p.  320. 

There  it  was  seen  that  the  Earl  of  Roxburghe  obtained  a 
charter  from  the  crown,  and  executed  an  entail,  or  deed  of 
nomination  of  heirs  in  the  form  of  a  strict  entail,  in  1648. 

The  first  branch  of  destination  in  this  deed  called  a  series 
of  heirs  nominatim;  the  second  branoh  of  destination  was 
in  the  following  terms,  and  upon  which  the  present  qnes* 
tion,  as  well  as  the  question  in  the  other  cases,  arose  t 
"  And  whilks  all  failaeing,  be  decease,  or  be  not  observing 
"  of  the  previous  restrictions  and  conditions  above  written, 
"  the  right  of  the  said  estate  shall  pertain  and  belong  to  the 
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1812.       "  eldest  doohter  of  the  said  Hary  Lord  Ker,  without  division 

*  and  )T  airis  male ;  she  always  marrying  6r  being  raarried 

*  to  an  gentleman  of  honourable  and  lawful  descent,  whi 
INNE8,  &c.    "sail  perform  tbe  conditions   above  and   under   writteD; 

*^  whilks  all  failing,  and  their  suid  airis  male,  to  our  nearest 
"  and  lawful  airis  male  whatsoever." 

It  has  been  seen  how  all  the  male  line  of  deacent,  as  em- 
braced in  the  first  branch  of  the  destination,  had  failed, 
ending  with  William  Duke  of  Roxburghe,  who  died  in  1805. 
The  first  branch  of  the  dostination  in  the  entail  1648  being 
thus  exhausted,  the  second  branch  above  quoted  came  into 
operation,  which  gave  occasion  to  the  several  compctitiooft 
which  arose — each  party  giving  a  differept  interpretation  to 
the  meaning  of  the  above  clause. 

It  has  also  been  seen  upon  what  grounds  the  several  com- 
peting parties  claimed  to  succeed,  ante  p.  333. 

In  particular,  it  was  contended  that,  by  several  deeds,  form- 
ing a  part  of  the  investitures  to  the  estates  anterior  to  the 
year  1747,  the  words  "  their  heirs  male"  had  been  changed 
by  dropping  the  word  **  their/'  and  substituting  "  her  heii« 
male'*  in  their  place  ;  and  prescription  having  run  on  tb« 
title  so  made  up,  the  clause  was  to  be  construed  as  confined 
to  the  eldest  born  daughter ;  to  which  it  was  answered, 
that  as  the  last  of  the  above  mentioned  deeds  (1747)  spe- 
cially referred  to  the  destination  in  the  deed  1648,  and 
adopted  it,  these  investitures  must  be  read  as  in  favour  of 
''  their  heirs  male"  But  this  point  was  not  much  pressed  in 
this  case. 

The  appellant,  in  her  summons,  represented  her  and  her 
sister,  (who  afterwards  withdrew  from  the  action),  **  as  tlic 
*'  immediate  descendants  and  nearest  lawful  heirs  of  tbe 
"  marriage  between  Sir  William  Drummond  and  Ladj  Jean 
*'  Eer ;  and  also  the  immediate  descendants  and  lawful 
*'  heirs  of  Hary  Lord  Rer,  and  Robert,  first  Earl  of  Rox- 
<<  burghe."  And  she  maintained  that  the  clause  was  capable 
oi  a  much  more  enlarged  interpretation  than  that  givon  to  it 
by  Sir  James  Norcliffe  Innes.  Though  the  word  daughter, 
in  vulgar  language,  might  mean  a  female  descendant  in  tks 
first  degree ;  yet,  in  a  more  enlarged  legal  sense,  it  denoted 
any  female  descendant,  however  remote.  And,  in  technical 
language,  such  as  was  used  at  the  date  of  the  entail  1648> 
it  had  acquired  a  new  and  separate  meaning,  equivalent  to» 
and  the  samo  with  ''  heir  female;"  or,  in  other  words,  heir 
of  line,  or  heir  whatsoever,  after  the  failure  of  the  male 
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line  of  descent ;  and  she  founded  on   the  Kinfauna  case  to       I812. 
Bupport  this  view.    The  appellant's  construction,  therefore, 


gave  the  clause  a  more  enlarged  interpretation  of  that  given  ''^^^  ^-  *"^* 
by  Sir  James  Norcliffe  Innes,  so  as  to  include  her.  1st,  She  innes^  &c. 
maintained  that  the  individual  meaning  of  the  words  ** Eldest  l^y®"  *•  ^^^^^* 
daughter/'  in  the  destination  1648,  was  excluded  by  the  ar- 
guments already  stated  by  Sir  James  Norcliffe  Innes,  and 
the  judgment  of  the  Court  below.  That  these  arguments 
and  decisions  showed  that  the  words  must  be  taken,  not  as 
individual  but  as  collective  or  generic,  designating  a  plurali- 
ty of  persons  succeeding  to  the  destination  one  after  the 
other.  2d,  That,  accordingly,  the  meaning  contended  for 
by  the  appellant  was  a  generic  meaning  of  that  sort,  well 
known  in  Scotch  deeds  of  destination  of  the  same  kind  and 
vimilar  date  with  the  deed  1648,  and  likewise  in  the  Roman 
and  feudal  laws,  from  which  the  language  of  Scotch  convey- 
ancing was  derived.  That,  upon  the  other  hand,  the  mean- 
ing put  upon  these  words  by  Sir  James  Norcliffe  Innes  was 
wholly  unexampled,  no  Scotch  lawyer  or  conveyancer  hav- 
ing ever  used  the  words  in  such  a  sense ;  and  particularly 
Earl  Robert  himself  and  his  conveyancer,  or  at  least  the 
latter,  when  he,  in  the  deed  1644,  wished  to  express  a 
meaning  similar  to  that  contended  for  by  Sir  James,  hav- 
ing used  a  form  of  words  wholly  dissimilar.  3d,  That  the 
intention  of  the  entailer  to  use  the  words  in  this  broader 
aonae,  was  indicated  by  a  variety  of  circumstances,  in  the 
tttuation  of  the  entailer,  and  in  the  form  of  expression  of 
the  particular  clause  in  question,  and  of  other  parts  of  the 
deed  1G48.  That  the  destination  was  not  to  "  eldest  daugh- 
ter/* but "  eldest  daughters." 

In  answer,  Sir  James  Norcliffe  Innes.  I.  That  the  pursuers 
(appellants)  were  not  called  to  the  succession  of  the  entail- 
ed estates  of  Roxburghe  by  the  terms  of  the  destination  in 
the  entails  thereof:  and  the  respondent,  Sir  James  Norcliffe 
loDes,  has  now  succeeded  to  these  estates ;  and  his  right 
baa  been  established  by  the  judgments  of  the  Court  of  Ses- 
Mon.  2.  The  appellant  was  only  heir  of  line  of  her  bro- 
ther, and  as  such  could  not  claim  under  the  destination  of 
the  entail  1648.  3.  Besides,  the  word  **  daughter,"  in  its 
proper  and  primary,  and  ordinary  meaning,  whether  in  the 
daily  intercourse  of  life,  or  in  formal  deeds,  means  an  im- 
^^diate  female  descendant.  It  has  not,  and  cannot  be  showu, 
that  in  tailzied  succession  this  word  has  been  used  or  under- 
stood in  a  different  sense.     And  where  it  is  intended  to  call 
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1612.       in  all  the  descendants  in  the  female  line,  and   espedaOj 

where  the  first  heirs  called  are  heirs  male  of  a  certain  de- 

XrADT  B.  KBB  scription,  the  term  **  heir  female"  has  long  been  in  genenl 
nrNBs,  &c.  ^^'  ^^^  where,  after  calling  a  daughter,  or  several  dangfa- 
ters  of  an  indiridnal,  there  is  a  snbstitntion  in  CaTonr  of 
heirs  male  of  the  bodies,  the  limitation  to  the  immediate 
offspring  becomes  if  possible  more  clear  and  d6t6niiinal& 
And  still  more  where,  after  a  substitution  in  fii^TOiir  of  hsin 
male  of  the  body,  there  is  another  to  heirs  male  general, 
the  exclusion  of  heirs  female,  properly  so  called,  must  th« 
be  put  beyond  all  doubt.  Besides,  in  the  entail  of  Eox- 
burghe,  the  ordinary  legal  signification  of  the  term  ^  daog^ 
ter"  was  confirmed  by  the  general  tenor  and  purpose  of 
that  settlement. 

Lord  Armadale  reported  the  case»  on  Informations,  to  the 
June  22, 1810. Court.  The  Court  pronounced  this  interlocutor: — **^  The 
^*  Lords,  upon  the  report  of  Lord  Armadale,  haying  advised 
'*  the  mutual  informations  for  the  pursuer  and  Sir  James 
**  Innes  Eer,  Bart.,  and  whole  process,  &c.,  find  that  the 
"  pursuer,  Lady  Essex  Eer,  has  not  made  out  her  claims  to 
"  the  entailed  estate  of  Roxburghe,  therefore  sustain  the 
"  defences ;  assoilzie  the  whole  defenders  from  the  ooncla- 
**  sions  of  the  libel,  and  decern ;  superseding  extract  until 
"  the  first  box  day."* 
Nov.  13,1810.     On  reclaiming  petition  the  Court  adhered. 

Against  these    interlocutors    the    present   appeal  was 
brought  to  the  Bouse  of  Lords. 

The  same  argument  was  pleaded  in  the  House  of  Lords  as 
has  been  already  set  forth : 

Whereupon  it  was 

Ordered  and  adjudged  that  the  interlocutors  complained 
of  be,  and  the  same  are  hereby  affirmed. 

For  the  Appellant,  John  Clerk,  J.  H.  Mackmzie,  Akz. 

Maconochief  Henry  Brougham. 
For  the  Respondents,  Sir  Samuel  RomiUy,  Ro.  Owgie, 

W.Harne. 


*  Opinions  of  the  Judges  : — 

All  the  judges  remained  of  the  same  opinion,  as  ddiTered  by 
in  the  former  case  with  General  Ker.    President  Blair  had 
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then  been  nised  to  the  Bench ;  and  he  alone  deUTered  an  opinion       igi2. 
as  follows  : —  ......i.. 

Lord  PaEsiDBirr  Blaib  eud,  ^^»^  ■•  »«' 

*'  My  Lords,—  ikmbb*  &c. 

"  The  pofsuer  insists  to  hare  it  dechred  that  she  is  entitled  to 
mooeed  to  the  estate  of  Roxhurghct  as  heir  of  tailsie  and  proTision 
to  the  last  Duke,  by  yirtae  of  a  deed  <f  nominalionf  executed  by 
Robert,  Earl  of  Roxburghe,  in  164a 

"  This  deed,  which  was  granted  by  a  person  harvagfuU  power  to 
settle  his  succession  in  the  way  he  thought  proper,  contains  a  long 
destination  of  heirs,  consisting  of  different  substitutions,  and  fenced 
with  the  usual  clauses  of  restriction. 

^'  There  is,  first,  a  destination  in  fayour  of  Sir  Wiliiam  Drum^ 
mondt  and  the  heirs  male  of  his  body,  and  other  substitutes,  which 
substitutes  have  all  failed,  and  the  last  heir-male  of  the  body  of  Sir 
William  Drummond  was  the  last  Duke  of  Roxburghe,  who  died  in 
1805. 

^  This  failure  of  the  hdrs  called  by  the  first  destination,  neces- 
sarily makes  room  for  thefoUowing  part  of  the  deslinationj  and  the 
heiiB  thereby  called  to  the  succession. 

**  This  part  of  the  destination  is  expressed  in  the  deed  of  nomi- 
nation as  follows  : — <  And  whilks  all  foiling  be  decease,  or  be  not 

*  obsenring  of  the  proyisions,  restrictions,  and  conditions  abore  writ- 

*  ten,  the  right  to  the  said  estate  shall  pertain  and  belong  to  the  eldest 
'  daughter  of  the  said  umquhil  Hary  Lord  Ker  fvilhoui  dimsian^ 

*  and  their  aires  mahy  she  always  marrying,  or  being  married  to  an 
'  gentleman  of  honourable  and  lawful  descent,  who  shall  perform  the 

*  condition  above  and  under  written,  whilks  all  foiling,  and  their 
'  said  aires  male,  to  our  nearest  and  lawful  heirs-male  whatsoever.' 

^  This  clause,  which  has  now  become  of  so  much  importance,  it 
must  be  admitted,  has  been  framed  with  very  little  judgment  or 
ability  by  the  writer,  contraxy  to  the  usual  practice.  Bremty  has 
been  studied  at  the  expense  of  clearness  and  perspicuity,  Accord- 
iogly,  it  has  already  been  the  subject  of  more  argument  and  discus- 
Qon,  both  in  writing  and  viva  voce,  than  perhaps  ever  was  bestowed 
apon  any  eompodtion  of  the  same  length, 

^  Upon  the  import  of  it  two  questions  arose  almost  at  first  view, 
and  which  were  anxiously  discussed  in  the  competition  between  Sir 
James  Innes  and  General  Ker. 

^  L  Whether  the  expressions,  eldest  dochter  of  Hary  Lord  Kerf 
and  their  heirs-maUf  shall  be  understood  as  only  applicable  to  one 
daughter  ;  or,  whether  it  shall  be  understood  to  call  the  whck  daugh- 
ters seriatim^  according  to  seniority,  and  their  heirs-male. 

*'  2.  The  other  question,  Whether  the  expression,  heirs^mcJe^  as 
tbey  stand  in  the  above  clause,  and  connected  with  the  other  parts 
of  the  deed,  are  to  be  understood  as  meaning  heirs-male  general^  or 
beirs-male  of  the  body. 
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1812.  ^*  These  questions  were  fully  considered  by  the  Court ;  and  tbe 

majority  of  the  judges  being  of  opinion  that  the  words  imported  a 


LADT  K.  KEB  destination  to  all  the  daughters  of  Lord  Ker  seriaim^  and  that  hein- 

iNNi£8  &c.     ™^^®  must  be  understood  as  limited  to  heirt'inale  of  their  bodies  re- 

spectivefyj   the  Court  ultimately  found  that  the    heir-male  of  the 

body  of  Lady  Margaret  Ker  was  to  be  preferred  in  the  competitioB, 

upon  his  proving  his  propinquity. 

^'  This  was  carried  by  appeal  to  the  House  of  Lords ;  fiilly  aigaed, 
^       and  considered  with  a  degree  of  attention  almost  unexampled  by  the 
judge  who  gave  his  opinion  on  the  above  two  questions. 

'^  The  substance  of  that  opinion  coincides  with  that  of  the  majo- 
rity of  our  judges  here,  was  formed  into  the  shape  of  a  motion>  to  be 
considered  by  the  House  on  the  first  cause  day  next  session. 

(Reads  the  words  of  the  motion.) 

'*  According  to  the  construction,  the  clause  contains  four  substita- 
tions,  which  are  compressed  into  one,  and  the  destination,  if  express- 
ed in  the  usual  way,  would  stand  thusj  the  eldest  daughter  of  Hary 
Lord  Ker  J  and  the  heirs-male  of  her  hody^  whom  failing,  the  second 
daughter,  &c. 

"'  According  to  this  destination,  how  is  the  succession  now  to  de- 
volve, in  the  event  which  has  occurred  ?  The  answer  appears  veir 
simple.  Begin  with  /rsi  substituting  the  eldest  daughter  of  Hair 
Lord  Ker.  '  Lady  Jane  Ker  has  long  ago  failed  ;  the  heirs^malt  of 
her  body  have  also  failed.  Go  to  the  next  substitute,  second  daugh- 
ter ;  these  have  also  failed.  Third  daughter  has  left  heirs-male^ 
her  body,  and  Sir  Jaibes  Innes  says  that  he  is  this  heir-male. 

"  Under  these  substitutions,  what  room  is  there  for  the  present 
pursuer  f  She  is  not  the  eldest  daughter  of  Lord  Hary  Ker,  nor  ii 
ebe  an  heir-male  of  the  body  of  such  daughter.  She  is  an  heir- 
iemale  of  the  body  ;  and  had  the  destination  been  to  heirs  of  the 
body  in  general,  her  claim  would  have  been  good.  But  the  persons 
called  are  heirs^maie,  which  is  exclusive  of  all  other  heirs  except 
heirs- male.  The  ground  upon  which  the  pursuer  maintains  her 
claim  is,  that  the  eldest  daughter  of  Hary  Lord  Ker  does  not  mean 
singly  the  daughter  properly  so  called.  But  that  the  eldest  AetV- 
female  of  Lord  Hary  Ker,  for  the  time  being,  is  entitled  to  come 
under  this  description ;  and  many  passages  quoted  from  style  books 
and  deeds,  to  prove  that,  in  the  language  of  the  law  of  Scotland, 
eldest  daughter  and  eldest  hetr^female  are  synonymous, 

''  That  a  daughter  succeeding  under  any  destination,  is  an  heir- 
female^  is  very  true.  But  that  a  person  may  have  heirs-Jemale,  who 
are  not  his  daughters,  is  equally  clear. 

••  On  the  passages  quoted,  the  words  which  occur  are,  daughter  or 
heir^emale,  which,  in  place  of  proving  that  they  are  synonymoos, 
proves  the  direct  contrary.  It  means  either  daughter,  or  heirs-female 
who  are  not  daughters — a  phrase  commonly  used  in  that  part  of  the 
destination  which  provides  for  the  case  of  succession,  opening  to 
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keirs-portioners  f  the  heirs^portioners  may  either  be  two  or  mare        1^12. 
daughters,  or  thej  may  stand  in  a  different  connection  from  that  of    — — 
sisters.    Suppose  aunts  and  nieces,  or  males  who  are  in  right  of  a  ^ ' 

female ;  and,  therefore,  when  the  word  daughter  is  used,  it  is  pro-    immes.  &c. 
per  to  add  heir-Jemale^  not  as  synonymous,  but  in  order  to  extend 
the  provisions  to  other  heir^female,  who  were  not  daughters. 

"  I  must  obsenre  also,  that  here  the  destbation  is  not  to  daughters 
in  general ;  but  to  the  eldest  daughter  of  a  particular  persofi^  Lord 
Haiy  Ker ;  and,  further,  that  it  is  to  the  daughter  and  the  heirs- 
male  of  her  body* 

"  Will  the  pursuer  produce  a  single  instance  where  the  daughter  of 
a  particular  person^  and  the  heirs- male  of  her  body,  was  ever  so  con- 
strued as  to  comprehend  the  heirs-female  of  the  daughter ;  or  where 
a  conTeyaucer,  meaning  heirs 'female^  eret  used  such  expressions  ? 

"  One  consequence  of  the  pursuer^s  doctrine  may  be  alluded  to. 
Suppose  Lady  Jane  had  died,  leaving  a  son  and  a  daughter,  and  the 
Buocession  opens  under  this  clause ;  according  to  the  pursuer's  con- 
struction, the  daughter  must  take  in  preference  to  the  son:  for  as  the 
destination  is  to  the  eldest  daughter,  and  her  heirs-male  of  her  body 
—the  eldest  daughter  would  have  succeeded  in  preference  to  her  heirs- 
male,  and  if  the  heir-female  is  entitled  to  take  as  a  daughter,  or  to 
come  in  at  all,  it  must  be  prima  loco  in  preference  to  heirs-male. 

''  In  the  case  of  Kinjauns,  the  estate  was  destined,  by  a  contract 
of  marriage,  to  the  heirs-male  of  the  marriage,  whom  failing,  to  the 
dd£st  daughter  or  hdr'female,  to  be  procreate  betwixt  them,  succes- 
sive, without  division.  Where  could  there  be  a  doubt  by  this  des- 
tination?— the  heir-female  of  the  marriage  was  called,  whether  daugh- 
ter or  not,  the  competition  was  betwixt  a  daughter  of  the  marriage 
and  a  daughter  of  the  eldest  son.  The  latter  was  clearly  the  heir- 
female,  and  entitled  to  succeed. 

**  The  case  Ewing  v.  Miller  is  not  more  to  the  purpose.  A  sum  Kilkerran,  p. 
provided  by  contract  of  marriage,  in  the  event  of  there  being  no  heir-  462,  Mor. 
male  of  the  marriage  but  the  one  daughter,  or  heir-female.  The 
daughter  of  a  second  son  of  the  marriage  claimed  the  sum  thereby 
provided,  3000  merks.  The  Court  found  that  the  provision  in 
favour  of  a  daughter  of  the  marriage  did  not  comprehend  a  sorCs 
^ayghter.     I  should  have  doubted  of  this. 

"  On  the  case  of  Bargany,  1739,  the  destination  was  to  the  eldest  Ante  vol.  i.  p. 
heir  female  of  the  body  of  John  Lord  Bargany,  and  the  descendants  of 
her  body  without  division.  No  doubt  that  the  succession  went  to 
beirs-female ; — the  only  question  was,  Who  was  entitled  to  claim  under 
that  character  ?  The  son  of  a  daughter  of  John  Lord  Bargany,  eldest 
son  of  a  daughter  of  John  Lord  Bai^ny,  eldest  son  of  John  Master 
of  Bargany,  or  the  son  of  a  daughter  of  John  Lord  Bargany  ? 

'^  The  pursuer,  in  this  case,  claims  to  have  her  right  declared  to 
Wccccd  to  the  estate  of  Roxburghe,  as  heir  of  tailzie  and  provision, 
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1812.       under  a  deed  of  Domiiiation>  execated  by  Robert  Earl  of  Boidm^ 
in  1648. 


LADY  B.  KKB      tc  ^j  yjjg  j^^  ^^  g^^  ^j^^  ^33  ^^3^^  ^^  fofl  ^nd  octmom- 
XMNES*  &c.    ^<^i?^^  fx>fi;er,  proposed  to  settle  the  micoession  of  his  estate  for  a 
very  long  period,  and  probably  he  thought  he  had  done  8o»  inamaa^ 
ner  so  dear  as  not  to  admit  of  dilute. 

*'  The  duitnalion,  ot  line  of  heirs,  established  by  this  deed,  con- 
sists of  two  branches.  By  the  first,  he  called  Sir  WUUam  Drmm- 
mond,  and  certain  other  male  rdations%  and  the  keirs^male  of  dieir 
bodies,  and  failing  them,  he  calls  to  the  succession  the  ddest  dangli* 
ter  of  Haiy  Lord  Ker,  and  their  heirs-male,  whom  failing,  his  own 
heirs-maie  whatsoerer. 

<<  The  first  branch  of  the  desdnation  took  the  esialct  and  has  i 
failed  in  the  person  of  the  last  Doke  of  Roxboighe,  so  that  the  i 
cession  necessarily  devolyes  upon  the  heirs  called  by  the  second 
branch  of  the  destination. 

*'  But  it  unfortunately  so  happens,  that  this  impariani  datue  is 
framed  in  so  confused,  inaccurate  a  manner,  with  such  contempt  of 
all  the  rules  of  conveyancing,  as  to  be  moie  like  an  Ommgena  f<ir  ez- 
ercisiDg  the  wits  of  people,  than  a  serious  seiilemeni  of  an  estate*  To 
find  out  the  import  has  been  the  subject  of  more  alignment  and  dis- 
cussion viva  voce  and  in  mriUng^  than  ever  was  bestowed  upon  ojq^ 
human  composition  of  the  same  length, 

'^  At  the  yery  first  view,  two  questions  arose  out  of  it,  whidi  were 
contested  betwixt  Sir  James  Lanes  and  Oeneral  Ker,  1.  Whether 
eldest  daughter  meant  only  one  daughter,  the^if  bom,  or  if  it  was 
applicable  to  all  the  daughters  seriatim  ;  and  the  second  question 
was.  Whether  heirs-male  meant  heirs-male  geneiai  without  liniita* 
tion,  or  heirs-male  of  the  body  of  the  daughter,  or  daughters  re- 
spectively ? 

"  Both  these  points  have  been  determined  by  a  judgment  of  this 
Court,  and  have  been  approved  of  and  confirmed  by  certain  lesoln- 
tions  of  the  House  of  Lords^  and  therefore  are  at  rest  But  the 
plea  of  Lady  Essex  Ker  is  different  from  either  of  these,  and  there- 
fore is  still  open  for  discussion  ;  and,  accordingly,  the  proper  sti^ 
have  been  taken,  by  memorials  and  hearing  counsel,  for  having  it  de- 
cided upon  full  iuformation. 

''  The  merits  of  the  case  confessedly  depend  upon  the  claase  in 
Two  descrip-  the  deed  of  nomination,  and  one  thing  seems  to  be  clear,  that  only  Ipto 
tioDs---elde8t   clescriptions  of  persons  are  here  mentioned^daughter  of  Haiy  Lord 
heir^-nTale.      ^^>  ^^^  heirs*male.    The  pursuer  does  not  say  that  die  is  an  heir- 
male,  or  that  this  can  be  applied  to  her  by  any  latitude  of  oonstmc- 
tion,  therefore,  if  called  at  all,  it  must  be  under  the  descnption  of 
daughter  of  Hary  Lord  Ker. 
Meaning  of        ^<  Daughter  is  not  a  technical  law  word,  having  a  particular  meao- 
daughter.       -^g  afg^ed  to  it  by  the  law.    It  is  a  word  of  common  popular 
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language ;  and  when  it  occurs  in  a  law  book,  or  a  deed,  has  just  the       1812. 
same  meaning  as  in  a  book,  a  letter,  or  in  common  course.    As  to 


the  established  use  of  the  word,  in  common  hmguage^  aigument  is  ^^^  '«  ^^^ 
to  little  purpose.  It  must  be  determined  by  the  popular  use  of  the  musg^  &c. 
knguage,  which  every  person  can  judge  of  as  well  as  the  most  pro* 
found  lawyer ;  and,  according  to  this  standard,  there  cannot  be  a 
doubt,  that  the  meaning  of  a  man's  daughter  is  his  immediate  female 
descendant  in  the  first  degree ;  and  this  is  well  ascertained  as  the 
words  expressing  other  relations — Husband  and  wife,  brother  and 
sister,  except  sometimes  a  figuratiTe  or  poetical  expression,  show. 

*'  It  was  observed,  in  construing  the  words  of  an  ancient  deed.  Ancient  mean- 
we  must  look  to  the  language  at  the  time  when  executed.    It  would  ing  of  the 
be  absurd  to  suppose  that  Earl  Robert,  in  1648,  was  speaking  the^'P^^'^"' 
language  <^  the  present  day,  and  that,  at  this  period,  daughter  had 
a  more  extensiTe  signification,  and  comprehended  all  female  de- 
scendants. 

^  This  proportion,  if  established,  might  be  of  some  consequence. 
But  counsel  hare  failed  in  making  it  out.  Acoordbg  to  the  usage 
of  that  period,  I  am  satisfied  that  daughter  or  dochter  was  used  in  the 
same  sense  as  at  present  And  this  meaning  is  clearly  defined 
in  law  books  so  far  back  as  have  any  extant. 

**  The  oldest  book  on  our  law  in  the  English  language,  is  Bal*  Authority  of 
four's  Practicks,  written  in  the  time  of  Queen  Mary.     Speaking  of  Balfour, 
the  rules  of  succesdon»  he  says,  p.  222,  *  Sam  aires  and  successors 

*  are  of  immediate  and  nearest  degree,  and  sum  others  are  of  mediate 

*  and  iarder  degree.     Inmiediate  airs  the  son  and  the  dochter, 

*  quhilks  fiiiling  they  are  of  a  ferder  degree,  and  mair  distant  sould 

*  be  aires — as  the  nepuoy  or  niesse,  gotten  or  bom  of  the  son  or 
'  douchter,  and  after  them  and  after  others  of  the  right  line,  de- 
'  soendant  in  infinitum. 

"*  Skene's  English  translation  of  the  Begiam  Majestatem  seto  forth.  Grandson  and 
that  the  expression,  grandson  or  granddaughter  were  not  in  use  u^^^^  to  be 
Scotland,  which  may  hare  been  the  case.     But  they  had  an  expres*  unknown, 
sion  which  answered  the  same  purpose,  now  obsolete.    A  man's  Oye  in  the 
giandchild  was  his  oye,  both  in  vulgar  language  and  in  deeds.  dialect  ^ 

''  The  best  authority  on  the  subject  is  Eari  Robert  himself.  What 
expression  did  hie  use  in  expressing  the  relation  of  these  ladies  to 
himself?  Look  to  the  deed  executed  by  him  in  1644,  which,  al- 
though revoked,  and  of  no  authority  in  regulating  his  succession, 
may  be  appealed  to  as  to  the  use  of  the  language,  and  his  use  of  the 
language.— (Deeds,  p.  6.)  Speaking  of  the  ladies,  with  rehtion  to 
their  fiither,  Lord  Hary  Ker  calls  them  daughters.  When  speak- 
ing of  them  with  relation  to  himself,  calls  them  oyes,  which  is  rather 
a  presumption  against  his  using  the  expression  daughter  to  denote  . 
female  descendants  much  more  distant.  K/be  Jn- 

'*  I  was  rather  surprised  at  the  assertion,  that  heirs-female  was  known. 
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1612.       unknown  in  the  law  and  practice  of  Scotland  at  this  period.    Bat 
this  is  a  mistake.     Heirs-female,  or  hasredes^femella^  it  is  true,  ircie 
^  KBR  terms  at  first  not  so  common  ;  for  this  reason,  that  female  succession 
1NNE8,  &c.    was  not  so  common.     All  the  old  charters  were  hasredibta  suis,  with- 
out distinction  of  male  or  female.     Afterwards  hceredibut  moMCMlis 
came  to  he  common  ;  and  when  the  succession  was  to  go  to  females, 
it  was  hcsredihuM  quibuscunque^  or  fusredibusJiEmellis. 
Instances.  **  Some  instances  of  hceredibus  foBmellii  were  mentioned,  and,  upon 

searching  the  records,  thej  will  he  found  not  uncommon.  In  a  pub- 
lication now  going  on  of  the  Charters  of  Rohert  the  First,  and  snc- 
ceeding  kings,  several  examples  will  he  found  of  an  early  date ;  and 
still  more  in  the  Index  of  Charters,  puhlished  hy  Mr.  Robertson, 
keeper  of  the  Records. 

*<  Among  other  instances,  one  appears  which  deserTes  notice.  A 
charter  of  the  Earldom  of  Ross,  in  the  reign  of  David  II.  Addo 
1370.  (p.  90),  thus:  *£t  quando  ipsi  hseredis  femella  fueriot 
*•  semper  senior  heeres  femella  sine  divisione,  &c.  comitatum  te- 
^  neat.'  So  that  if  one  meant  to  establish  a  line  of  female  succes- 
sion hejond  daughters,  properly  so  called,  and  that  the  eldest  should 
succeed  without  division,  there  was  no  want  of  words  to  express  it. 

**  Upon  this  point,  accumulation  of  excerpts  of  deeds  collected 
from  the  records,  where  the  expressions  occur,  of '  daughter  and  heir- 
female^*  and  *  daughter  or  hetr-female'  which  are  adduced  as  p^ 
that  the  expressions  are  synonymous.  But,  in  reality,  they  prore  that 
they  are  different,  and  that  the  word  daughter,  by  itself,  was  not 
sufficient  for  the  purpose. 

*'  Every  daughter,  if  she  is  an  heir  at  all,  must  he  an  heir-female. 
But  there  are  heirs- female  who  are  not  daughters.  For  example, 
the  son  of  a  daughter  is  an  heir-female.  But  no  one  will  call  him 
daughter. 

"  Therefore,  where  female  succession  is  not  to  he  limited  to  daugh- 
ters,  it  is  necessary  to  add  the  general  expression,  or  heirs-female, 
meaning  that  the  succession  shall  go  to  daughters,  or  to  heirs-female, 
whether  they  he  daughters  or  not.  Thus,  in  a  contract  of  marriage, 
failing  heirs  of  the  marriage,  the  estate  is  destined  to  the  ddett 
daughter^  or  heir  female  of  the  marriage.  When  the  marriage  dis. 
solves,  there  may  be  no  daughters  existing,  but  sons  by  a  daughter^ 
who  are  not  considered  to  be  daughters ;  and,  therefore,  to  supply  the 
defect,  the  general  expression  of  heirs-female  is  added,  which  in- 
cludes the  whole. 

**  Most  of  the  clauses  in  the  excerpts  relate  to  the  excluding  di- 
vision, among  heirs-portioners,  in  the  case  of  female  aucoession. 
The  maker  in  the  settlement  wants  to  exclude  the  evil  of  dirision 
through  the  whole.  Looking  forward  to  a  distant  period,  not  know- 
ing whether  the  heirs-portioners  are  to  be  daughters  of  the  last 
proprietor,  or  descendants  male  and  female,  who  are  all  heirs  por- 
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tioners,  first  takes  the  expression,  eldest  daughter,  and  then  adds        l^^*^- 

the  words  heinkfemale,  which  includes  every  possible  case  of  female     

succession. 

17. 

**  If  in  any  deed  they  have  been  used  as  synonymous,  this  would    tnnks,  &c. 
just  afford  an  instance  of  a  mriler  having  used  expressions  of  which  Suppose  the 
he  did  not  understand  the  proper  meaning,  of  which  instances  no*  a  heirs  *male  ^ 
few  might  be  discovered,  in  a  search  of  the  records  less  laborious  or  female. 
than  this. 

"  This  discussion »  with  regard  to  the  abstract  meaning  of  daugh-  Meaning  of 
ter,  in  law  language,  is  not  decisive  of  the  cause.     Because,  in  our  daughter  as 
interpreting  deeds  and  settlements,  we  are  not  merely  to  consider  ^^^^  ^^J^  ^^^ 
the  words  as  solitary  and  unconnected,  like  words  in  a  dictionary,  cisive,  most 
but  to  take  them  as  connected  in  the  sentence  or  clause  of  the  deed,  ^®  taken  along 
and  in  this  way  may  be  restricted  or  enlarged  beyond  their  common    ^^^,  ^f  ^^^ 
acceptation.     Words  are  only  used  to  convey  the  meaning  of  the  settlement. 
party,  and  his  will  must  be  the  rule,  if  it  can  be  made  out  clearly 
and  exactly,  although  he  has  used  some  words  not  in  their  ordinary 
signification. 

"  Of  this  mode  pf  construction  an  instance  has  occurred  in  this  And  hence,  on 
yery  clause.     Heirs-male  standing  by  itself  certainly  means  heirs-  »aD»e  princi- 
male  general ;  yet,  taking  it  as  connected  with  the  rest  of  the  clause,  ^i^j^  »  y^^y^ 
has  been  construed  to  mean  the  heirs-male  of  the  body  of  all  the  four  been  held  to 
daughters  seriaiim.    Not  a  plurality  of  daughters,  but  that  the  same  "*®*"  **  ^^^'''' 
expression  was  successively  applicable  to  each.     Eldest  for  the  time  body." 
being.    The  eldest  who  existed  at  the  time  of  the  succession,  or  who 
had  left  issue  male  existing,  and  this  was  the  most  proper  and  na- 
tural meaning  of  the  word. 

''  The  whole  context  and  words  of  this  extraordinary  clause  stand 
thus :  *  To  the  eldest  daughter  of  the  said  umquile  Hary  Lord  Ker. 
'  without  diyision,  and  their  airis  male,  she  always  marrying  or 
'  being  married  to  a  gentleman  of  honourable  and  lawful  descent, 

*  and  quhilks  all  failing,  and  their  saids  airis- male,  to  our  nearest 

*  and  lawful  airis-male  whatsoever.' 

^'  Is  there  any  thing  in  the  context  here  that  goes  to  extend  the 
meaning  of  daughter  beyond  its  usual  meaning  ?  On  the  contrary, 
the  first  thing  to  be  observed  is,  that  the  daughters  here  called  are 
daughters  of  a  particular  person  named  in  the  deed.  It  is  not  the 
case  of  daughters  being  mentioned  in  a  long  destination  of  succes* 
sioui  where  no  particular  person,  either  father  or  daughter  are  known, 
and  where  greater  latitude  of  speech  may  be  allowed.  They  are  the 
daughters  of  a  person  named,  Hari^  Lord  Ker,  and  the  daughters 
existing  and  known  to  the  maker  of  the  settlement.  This  circum- 
stance rather  narrows  the  construction  of  daughter. 

"  Then  follow  '  and  their  airis*male/  and  failing  these  heirs-male, 
the  granter^s  heirs»male  nthafwever,  Supposing  it  had  been  the  in. 
tention  of  Earl  Robert  to  call  to  the  succession,  not  only  the  four 
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1812.       danghten  of  Hary  Lord  Ker  and  their  hein-miUe,  bat  likewise 
tbeir  female  ismie,  aocordiDg  to  the  puxBuer's  hypothesis,  howitil 


LADT  R.  KEB,  to  bo  accouxited  for,  that  he  should  have  used  the  eYprasioiM,  1 
iKNssi  &c.    ''^®'  '^^  foiling  them,  his  heirs-male  whataoever,  both  whidi  ve 
most  un&Yourable  to  female  suooessioa   that  oould  have  bees 
chosen. 

**  Heirs-male  may  in  some  respects  admit  of  diflerent  cumins 
tions,  as  heirs-male  general,  heirs-male  of  the  body.  BaU  vk  one 
respect,  perfectly  stubborn  and  inflexible.  That  they  are  exdnaive 
of  females,  as  much  as  if  they  had  been  excluded  per  espresum ; 
and  there  is  no  instance  where  a  woman  has  succeeded  under  tfast 
description,  or  has  erer  claimed  under  it. 

'*  We  are  not  to  consider  what  might  be  the  meaning  of 

daughter  simply,  but  of  the  daughter  then  existing  of  a  pardci* 

lar  person,  and  the  heirs-male  of  her  body.    WUi  a  single  instaaoe 

be  pointed  out  of  a  female  descendant  of  the  daughter  hating  las- 

ceeded  under  such  a  description  ?   or  a  single  deed  from  the  reeoid 

where  such  expressions  were  used  for  bringing  in  females  ^    Here  1 

must  suggest  a  riew  of  the  case,  which  does  not  seem  to  hate  been 

Difficulty  at-   sufficiently  attended  to.    Supposing  Lady  Essex  to  be  called,  in 

tending  the  ^what  part  of  the  destination  in  this  dause  was  it  meant  that  the 

potibesiif       *  ihould  come  in  ?    For  I  apprehend,  that  according  to  her  conrtne- 

tion  of  the  deed,  her  place  in  the  order  of  sucoessioQ  must  be  a 

higher  one  than  what  she  pretends  to 

**  Eldest  daughter  and  her  heirs-male  implies  a  Bubstitntieii. 
First  to  the  daughter,  whom  failing,  her  heirs-male,  and,  of  comse. 
Lady  Jane,  if  aliTc,  would  hare  succeeded  primo  loco.  But  we  are 
told  that  daughter  is  here  used  as  a  generic  term,  comprehendiog 
Lady  Jane's  female  issue  howerer  remote.  Must  not  ait  Uie  perNoi 
called  by  this  expression  succeed  in  the  same  order  ?  Or  is  die 
Court  to  make  a  distinction  between  the  persons  coming  under  die 
name  daughters  ?  That  one  of  them,  namely.  Lady  Jane,  sbodd 
succeed  first  as  the  daughter  of  Hary  Lord  Ker,  and  that  the  cdier 
persons  called  under  the  same  expression  should  only  succeed  ate 
distant  period  ? 

<<  I  see  no  ground  for  this  distinction ;  the  female  issue  called  m 

daughters  would  be  entitled  to  take  as  Lady  Jane  would  hare  doo^ 

preferably  to  the  heirs-male  of  her  body.    So  that,  if  Lady  Janebad 

died,  leaving  a  son  and  a  daughter,  the  daughter  must  have  taken^ 

estate  in  preference  to  the  son,  and  in  the  same  way,  if  Jdin  Dnkeof 

Boxburghe  had  been  alire.  Lady  Essex  would  haye  been  prefeiabk 

to  hex  brother,  even  to  her  £Either-^a  construction  of  die  deed  wfaicb 

leads  to  conclusions  so  untenable  can  hardly  be  well  founded. 

**  In  order  to  get  quit  of  this  difficulty,  counsel  for  the  ptmoer 

Recurring       talked  of  a  recurring  substitution  (a  phrase  quite  new) ;  the  import 

substitution,     ^f  ^ydi  is  understood  to  be,  that  the  heirs-male  of  the  body  of  Lady 
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Jane  having  failed,  the  female  descendants  are  now  entitled  to  oome       1812. 
in  as  called  after  them.  


**  Bat  where  is  the  authority  for  adopting  this  order  of  sucoession  ?  ^J^^'^  ■•  i^"b« 
Failing  Ladj  Jane  and  the  heirs-male  of  her  body,  Who  are  substi-   j^^J^'  ^o 
tated  ?  The  next  eldest  daughter,  and  the  heus-male  of  her  body, 
and  so  on  through  all  the  daughters, '  quhilks  failing  and  their  heirs- 

*  male,  to  my  nearest  heirs-male  whatsoever/  This  is  the  sound 
coostmction  of  the  deed  as  adopted  in  the  House  of  Lords,  which 
finds,  that  aoooording  to  the  just  and  legal  construction  of  this 
daose,  ^  the  several  daughters  of  Hary  Lord  Ker,  in  thdr  order,  and 
'  the  hdrs-male  of  their  respective  bodies  begotten  seriatim^  were 

*  called  as  heirs  of  tailzie  and  provision/  This  implies,  that  first  the 
eldest  daughter,  and  the  hdrs-male  of  her  body  were  to  take,  and 
fiiiluig  them,  the  next  daughter  and  her  heirs-male  were  to  take.  In 
order  to  make  way  for  this  recurring  substitution,  it  would  be  neces- 
sary to  interpolate  a  substitution  immediately  after  the  heirs-male  of 
the  bodies  seriatinij  whom  failing,  the  heirs-female  of  their  bodies — 
an  interpretation  for  which  there  is  no  authority,  and  which  would 
be  making  a  will  for  Earl  Robert,  in  place  of  interpreting  the  one 
made  by  himself. 

'*  After  all,  the  expressbns  of  ihis  clause,  whether  taken  together  Result  of  the 
or  separately  considered,  appear  very  un&vourable  to  the  pursuer's^      ' 
daim,  particularly  this  calling  of  heirs-male ;  fiust  heirs-male  of  the 
bodies,  and  then  heir8<*male  whatsoever. 

"  I  have  attended  to  the  pleading  of  counsel.  I  admired  the  in- 
genuity  of  what  they  made  out,  and  the  intrepidity  of  what  they 
attempted,  without  making  it  out  I  do  not  see  how  they  could 
have  succeeded,  except  setting  aside  these  expressions  by  aiguii^ 
them  out  of  their  place  in  the  deed,  or  unless  they  could  do  wim^m 
more  practicable  by  argument,  change  the  sex  of  their  «l»eiit,  and 
make  a  man  of  her,  and  then  success  would  be  certain. 

^  The  only  other  topic  of  argument  introduced,  was  the  general  Argament 
scope  and  intention  of  this  deed,  which,  in  some  cases,  where  *I»«^™  ^^f"** 
will  of  the  party  is  dearly  manifested,  is  allowed  to  control  and  explain  intention  of 
the  particular  clauses ;  and,  accordingly,  both  parties  have  appealed  this  deed, 
to  this  source  of  interpretation. 

<«  One  thing  is  dear,  beyond  a  question,  that  Earl  Robert  had  a 
predilection  for  male  succession,  whidi  was  agreeable  to  the  esta- 
bGshed  practice^  and  to  the  feelings  which  were  prevalent  at  the 
time.    This  is  not  disputed,  and  is  dear  from  every  line  of  the  deed* 

'*  The  first  persons  called  to  be  the  representatives  of  his  family, 
tts  a  set  of  male  successors — ^the  Drummonds  and  Flemings,«-«nfl 
theheirs-maleofthdr  bodies.  In  this  first  and  favoured  part  of 
the  destination  not  a  single  female  is  admitted.  The  succesnon 
goes  to  males,  and  to  them  only.  But  supposing  these  favoured  sub- 
ttitates,  and  their  male  line,  to  be  extinct,  an  event  which  has  hap- 
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1812.  pened  ;  in  what  manner  was  it  natural  to  suppose  that  tbe  Earl,  pre- 
—    judiced  in  fevour  of  the  male  line,  would  carry  on  the  succession  ? 

"  Heirs  male  of  his  own  body  he  bad  none.  But  his  son.  Lord 
INNB8  &c.  Hary  Ker,  had  left  four  daughters.  If  he  adhered  strictly  to  male 
succession,  the  whole  of  his  posterity  would  hare  been  cut  o£ 

<'  What  therefore  was  most  natusal  for  him  to  do  ?  Just  what  I 
conceive  he  has  done*  to  break  through  the  male  succession  so  &r 
as  to  call  these  daughters  seriatim  ;  and  with  this  interruption  the 
male  succession  immediately  returns,  the  heirs  male  of  the  daugh- 
ters, and  failing  them,  the  heirs  male  whatsoerer. 

^*  The  four  daughters  of  Hary  Lord  Ker  were  persons  existii^  at 
the  date  of  this  settlement,  and  known  to  the  Earl. 

"  As  to  all  the  rest  of  the  posterity  they  were  unborn, — ^who  they 
were  to  be,  or  what  their  qualifications,  were  unknown.  When 
Earl  Robert  looked  forward  to  them  in  distant  prospect,  he  could 
know  of  no  distinction,  except  the  natural  distinction  of  males  and 
females  ;  and  it  was  natural  for  him  to  prefer  the  males,  aooacding 
to  the  ideas  of  his  time. 

<*  Whether  this  was  proper,  or  a  rational  plan  of  settling  the 
Roxburghe  estate,  is  of  no  consequence.  Earl  Robert  had  the  ab- 
solute power  of  settling  his  estate  as  he  pleased,  without  being  an- 
swerable to  any  one.  Our  only  business  is  to  inquire  what  his  will 
was,  and,  being  satisfied' of  that,  we  must  give  efiPect  to  it. 

**  The  lady  may  think  her  case  hard.  But  she  has  no  title  to 
complain  of  the  law,  because,  if  the  estate  had  been  left  to  the  dis- 
posal of  the  law,  she  would  have  taken  the  estate  without  a  deed;  and 
still  less  can  she  complain  of  Courts  of  law,  who  can  only  inquire  into 
the  meaning  of  the  deed.  If  she  shall  ultimately  be  excluded,  it  is 
by  the  act  and  deed,  by  the  express  will  of  her  ancestor.  Earl  Bo. 
bert,  which  we  must  carry  into  execution,  and  to  which  she  most 
submit,  however  unwilling." 

On  reclaiming  petition  for  Lady  Essex  Ker,  the  Lord  President 
stated : — 


^'  The  aigument  is  well  stated,  bat  the  case  continues  the 
I  cannot  alter  my  opinion. 

"  The  only  thing  new  is  a  various  reading  of  the  nomination, — aaid 
to  be  dochters  in  place  of  dochter.  This  depends  upon  very  curious 
inspection.  I  thought  it  daughter,  and  every  body  so  read  it  in  the 
question  with  Sir  James  Innes  and  General  Ker.  CSase  of  the  pur* 
suer  not  improved.  It  would  make  no  difference  upon  the  present 
argument,  although  it  was  to  be  read  *  dochters '  in  place  of  doditer. 
It  would  have  been  of  consequence  in  the  former  question." 
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1812. 


M<LEAN. 


[Fac.  Coll.  et  Mor.  App.  v.  Manse  l.J  

EABL  OF 

The  Right  Hon.  Thomas^  Earl  of  Elgin  v  elgin,  &c. 

AND  Kincardine,  L.  Blackwood  of  Pit-  # 
treavie,  Esq.,  Robert  Wellwood  of  Gar-  y  Appellants ; 
▼ock,  Esq.,  and  Others,  Heritors  of  the  i 
Parish  of  Dunfermline,  y 

The  Rev.  Allan  McLean,  first  Minister  of)    RMvondent 
Dunfermline,  .        .        •        .        ) 

House  of  Lords,  9th  March  1812. 

Manse  and  Glebe,  Right  to — Res  Judicata. — (1st.)  Held  that 
a  minister  of  a  parish,  chiefly  situated  within  the  rojal  burgh  of 
Danfermline,  with  a  landward  part,  was  entitled  to  hare  a 
manse  designed  to  him,  together  with  a  glebe  of  four  acres  of' 
arable  land  ;  and  a  grass  glebe  sufficient  to  pasture  two  cows  and 
a  horse,  and  that  the  sums  which  a  predecessor  in  the  incumbency 
had  agreed  to  accept  in  lieu  of  these,  did^not  shut  out  this  claim. 
(2d.)  Held  that  a  question  raised  by  a  predecessor,  in  regard  to  the 
same  subject,  was  not  resjudicata^  in  the  circumstances,  so  as  to 
foreclose  the  present  claim  at  the  instance  of  the  present  incum'- 
bent. 

The  respondent  is  the  first  minister  of  the  parish  of  Dun- 
fermline, which  includes  the  royal  burgh  of  Dunfermline, 
including  the  precincts  of  the  Abbey,  together  with  a  land- 
ward part  of  the  parish  situated  in  the  adjoining  country. 

He  had  neither  manse  nor  glebe.  The  act  1592,  c.  118, 
'*  statutes  and  ordains  that  the  acts  of  parliament  made  of 
''  before,  anent  manses  and  glebes,  to  be  given  to  ministers 
**  of  God's  holy  evangel  within  this  realm,  shall  be  under- 
"  stood  and  extended  to  all  abbeys  and  cathedral  kirks 
"  within  this  realm,  where  no  other  manse  nor  glebe  per- 
'*taining  to  parson  or  vicar  was  of  before;  so  that  the 
'*  minister  presently  admitted,  or  hereaifter  shall  happen  to 
"  be  admitted,  to  the  office  or  cure  of  the  ministry,  within 
"  the  said  kirk,  shall  have  a  sufficient  manse  and  dwelling 
"  place  within  the  precinct  of  the  abbey  where  he  serves, 
'*  together  with  four  acres  of  land,  &c.,  with  special  pro- 
"  vision  that  it  shall  be  in  the  option  of  the  abbots,  priors, 
'*  and  other  prelates  and  persons  whatsoever,  feuars  of  the 
"  said  cathedral  or  abbey  places,  either  to  grant  a  manse 
*'  to  the  minister,  within  the  precinct  of  their  place,  or  else 

VOL.  V.  2  Q 
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1812.       «  a  sufficient   manse    lying  as  commodious  to  the  parah 
''kirk." 

KLGiN  &c.  ^^®  *^*  ^^*'  ^*  ^^*  ^^  passed,  extending  the  former 
V '  acts  as  to  the  designing  of  manses  and  glebes,  which  con*^ 
M<LBAN.  tained  this  clause :  "  Borrowstown  kirks  being  always  except^ 
*'  edy"  which  was  founded  on  bj  the  appellants.  And  the 
act  1649,  c.  45,  followed,  with  regard  to  ministers'  stipends, 
glebes,  and  manses,  and  that  these  two  latter  being  once  de- 
signed and  built,  the  cost  and  charges  were  to  be  laid  on  the  heri- 
tors. This  act  contained  the  following  clause,  which  was  also 
founded  on  by  the  appellants:  "  And  it  is  hereby  appoint- 
"  ed  that  burghs,  and  the  landward  parts  of  the  parbh, 
"  proyide  all  competent  dwelling-places  and  houses  for  then- 
"  ministers,  the  same  not  being  aboye  nor  beneath  the  sum 
"  expressed.'' 

The  two  acts  of  1644  and  1649  were  rescinded  or  repeal- 
ed after  the  Restoration,  and  the  act  1663  substituted, 
which  sets  forth,  ^*  Because,  notwithstanding  divers  acts  of 
''  parliament  made  of  before,  divers  ministers  are  not  yet 
"  sufficiently  provided  with  manses  and  glebes,  and  others 
"  do  not  get  their  manse  free  at  their  entry,  therefore  sta- 
'*  tutcs  and  ordains,  that  where  competent  manses  are  not 
<'  already  built,  the  heritors  of  the  parish,  at  sight  of  the 
**  bishop  of  the  diocese,  or  such  minister  as  he  shall  appoint, 
*'  with  two  or  three  of  the  most  knowing  and  discreet  men 
"  of  the  parish,  build  competent  manses  to  their  ministen, 
"  the  expenses  thereof  not  exceeding  1000  and  not  beneath 
**  500  merks ;  and  where  competent  manses  are  already 
"  built,  ordains  the  heritors  of  the  parish  to  relieve  the  mi- 
"  nister,  and  his  executors,  of  all  costs  of  charges  and  ex- 
"  pent^es  for  repairing  the  foresaid  manses ;  declaring  here- 
''  by  that  the  manses  being  once  built  and  repaired,  and  the 
*'  building  and  repairing  satisfied  and  paid  by  the  heriton 
**  in  manner  aforesaid,  the  said  manses  shall  thereafter  be 
*'  upholden  by  the  incumbent  ministers  during  their  posses- 
"  sion,  and  by  the  heritors  in  time  of  vacancy,  out  of  the 
"  vacant  stipend."  Then  follows  the  stipulations  with  re- 
ference to  glebes:  '*  In  like  manner  ordains  that  eveiy 
'*  minister  have  fewel,  foggage,  feal  and  divots,  according 
^<  to  the  act  of  parliament  made  in  the  year  1593 ;  as  also 
"  that  every  minister  (except  such  ministers  of  royal  borgbs 
*'  who  have  not  right  to  glebes),  have  grass  for  one  hone, 
''  and  two  kine,  over  and  above  their  glebe,  to  be  designed 
«  out  of  kirk  lands,  and  with  relief  according  to  the  former 
*^  acts  of  parliament  standing  in  force." 
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la  these  circumstances,  the  appellants  contended  that  the       t8i2. 
minister's  right  to  manse  and  glebe  did  not  apply  to  pa*    ^_— 
rishes  situated  for  the  most  part  within  royal  burghs.    That     ^^^  ^f 
the  clause  in  the  act  1644  excepting  "  Borrowstown  kirks/'   ^^^^^^ 
and  the  provision  in  the  act  1649,  giving  dwelling-houses  to     m^lian. 
ministers  within  such  burghs ;  and  the  clause  in  the  above 
quoted  statute  1663,  showed  that  such  ministers  were  nei- 
ther entitled  to  manses  nor  to  glebes.    This  being  their 
view  of  the  acts,  the  respondent  presented  his  petition  to 
the  presbytery  of  the  bounds,  stating,  That  by  an  act  of  the 
Scotch  parliament  1592»  ministers  of  abbey  kirks  are  entitled 
to  a  sufficient  manse  or  dwelling-house  within  the  precincts 
of  their  abbey ;  and  that  by  act  1663,  c.  21,  ministers  of  all 
landward  parishes,  whether  connected  with  a  burgh  or  not, 
are  entitled  to  a  manse,  and  also  to  a  glebe,  consisting  of 
foar  acres  of  arable  land,  and  as  much  pasture  land  as  is 
necessary  for  pasturing  a  horse  and  two  cows. 

The  respondent  further  stated,  that  he  was  unprovided  in 
a  manse,  having  only  forty  pounds  Scots  (t.  e.  £3.  6s.  8d. 
Sterling)  yearly  in  lieu  of  one ;  that  his  glebe  was  not  of 
the  legal  dimensions,  and  that  in  place  of  pasture  ground 
he  had  only  twenty  pounds  Scots  (£1.  13s.  4d.  Sterling) 
yearly  allowed  him  for  grass.  He  therefore  prayed  the 
presbytery  to  order  a  visitation,  and  to  take  the  usual  steps 
appointed  by  law  for  designing  a  legal  manse  or  glebe. 

After  a  variety  of  proceedings  before  the  presbytery,  that  June  7,  1803. 
court  pronounced  the  following  judgment :  ^'  The  presbyte- 
"  ly  having  considered  Mr.  McLean's  petition,  and  the  whole 
"  of  this  cause,  find  that  he  is  in  law  entitled  to  a  manse  or 
'*  dwelling-house,  and  suitable  offices,  within  the  precincts 
"  of  the  abbey  of  Dunfermline,  in  lieu  of  the  forty  pounds 
"  Scots  presently  paid  to  him,  to  a  legal  glebe,  consisting  of 
"  four  acres,  and  to  half  an  acre  of  ground  as  a  stance  for  a 
"manse,  offices,  and  garden  enclosed  with  proper  walls; 
"  the  presbytery  find,  that  Mr.  McLean  is  entitled  to  grass 
'*  or  pasturage  for  one  horse  and  two  cows,  in  lieu  of  the 
**  twenty  pounds  Scots  presently  paid  to  him ;  and  they 
*'  also  find  that  the  pigeon -house  upon  the  glebe  ought  to  be 
**' removed.  The  presbytery  delay  the  designation  of  a 
*'  manse  and  the  ground  for  pasturage."  At  a  subsequent 
ilate  they  proceeded  to  design  these,  and  also  correct  the  July  1803, 
j9eficiency  in  the  size  of  the  glebe,  so  as  to  make  it  up  to  the 
|U1  legal  quantity  of  four  acres. 

The  appellants  then  brought  the  present  case  by  advoca* 
ition  before  the  Court  of  Session. 


1 
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1812.  The  question  brought  before  the  Court  by  this  adro^- 

■■'■     tion  being,  Whether  the  judgments  of  the  presbjtery  were 

KARf.  OP     ^g|j  founded  under  the  act  1663,  c.  21  ?  the  respondent 
p.         was  advised  to  bring  a  separate  action  against  the  omoen 

H'LKAir.  Qf  state,  and  certain  persons  haying  interest  within  the 
precincts  of  the  abbey  of  Dunfermh'ne,  libelling  upon  the 
act  1592,  c.  118,  and  concluding  that  he  had  right  to  a 
manse  within  the  precincts  of  the  abbey,  by  Tirtue  of  that 
act.  But  as  the  Court  adhered  to  the  judgments  of  the 
presbytery,  finding  the  respondent  entitled  to  a  manse  un- 
der the  act  1663,  c.  21,  it  became  unnecessary  for  the  re- 
spondent to  rest  upon  his  subsidiary  claim  under  the  act 
1692,  c.  118. 

The  appellants  maintained,  1st,  That  the  general  ques- 
tion here  was.  Whether,  in  the  case  of  a  pariah  where 
there  is  a  royal  burgh,  and  likewise  a  landward  part,  the 
minister  is  in  the  same  situation  with  respect  to  the  right  of 
haying  a  manse,  as  the  minister  whose  parish  does  not  eon- 
tain  a  royal  burgh,  or  is  a  mere  country  parish  ?  They  eon- 
tended,  2d,  That  the  respondent,  being  a  minister  of  a  ro^l 
burghf  had  no  right  to  a  manse ;  and,  in  the  3d  place.  That 
this  question  had  been  definitively  settled  in  the  Court  of 
Session  in  1750,  in  an  action  raised  by  his  predecessor  and 
the  heritors  of  the  parish,  and  therefore  the  exception  of 
res  judicata  was  a  complete  bar  to  the  claim. 

It  was  more  in  detail  argued,  that  as  the  act  1644  except- 
ed Borrowstown  kirkSf  this  must  mean  all  parishes  where 
the  church  was  situated  within  a  burgh,  whether  tbere  was 
landward  parish  annexed  to  it  or  not.  In  answer,  the  respon- 
dent contended  that  the  minister  of  every  landward  parish, 
not  excepting  parishes  connected,  as  this  was,  with  burghs, 
was  entitled  to  a  manse  under  the  act  1663,  and  other  acti  of 
parliament.  That  the  Court  had  never  refused  manses  to 
ministers  whose  benefices  were  so  situated.  -That  the  deci- 
sions of  the  Court  had  only  refused  manses  to  ministen 
whose  parishes  were  wholly  within  burgh,  or  upon  some 
other  special  grounds.     That  it  had  been  decided  in  the 

Mor.  5121.  case  of  Williamson,  so  far  back  as  March  26th  1685,  that 
the  heritors  were  liable  for  the  reparation  of  the  manse, 
though  Williamson  was  minister  in  a  royal  burgh,  because 
it  has  a  manse  and  glebe,  and  landward  parish.  Several 
decisions  since  that  time  have  been  pronounced  unfavoor- 
able  to  the  claim  of  ministers  of  royal  burghs,  having  part 
landward  parishes ;  but  these  all  went  on  specialties,  ami 
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cannot  be  viewed  as  having  settled  the  general  point ;  and       1812. 

the  recent  decision  in  the  case  of  the  minister  of  Linlith- 

gow  against  the  Heritors,  6th  March  1802,  where  the  pa-  j.*^,^2!c 
rish  was  in  a  similar  situation ,  the  minister  was  held  entitled  v. 

to  a  manse,  but  leaving  the  question  as  to  the  proportion  of     **"|"- 
the  expense  to  be  borne  by  the  heritors  and  the  proportion  ,i;i*p^  5Q4. 
by  the  magistrates  of  the  burgh  for  discussion*    It  was  stat-  Mor.  App.  1. 
ed  from  the  bench,  in  this  case,  as  had  been  done  in  the  jl^^^^ 
previous  case  of  Dysart,  that  all  the  previous  cases  had  pro-  x^e  Heritors 
ceeded  on  specialties.    Indeed  here  there  was  evidence  that  of  Dysart  v. 
the  first  minister  of  Dunfermline   anciently  possessed  fttpatesof^"' 
manse.    This  is  put  beyond  doubt  by  a  decision  observed  Dysart  in 
by  Lord  Durie,  as  early  as  13th  Feb.  1629,  in  the  case  of  ^^^^'^  ^^°- 
Lord  Dunfermline  v.  M'Gill,  minister  there,  thus:  "In  ^purie,  p425» 
"  suspension  of  charges,  for  removing  from  a   minister's  et  Mor.  5137* 
*'  glebe,  upon  a  reason  that  there  was  as  much  land  as  would 
**  extend  to  four  acres  nearest  to  the  manse,  and  nearer 
**  than  the  land  designed,  which  was  condescended  to  be  of 
*'  the  lands  within  the  precincts  of  the  abbey,  and  which 
**  the  suspender  alleged  ought  to  be  designed,  conform  to 
*'  the  act  of  parliament  anno  1512,  the  same  being  arable 
*'  land.     This  reason  was  not  sustained,  because  the  land 
*'  within  the  precinct  condescended  upon,  was  parked   in 
'*  within  the  precinct  which  was  now  become  the  King's 
'*  Park,  and  the  abbacy  being  annexed  to  the  crown,  and 
**  the  said  precinct  kept  for  the  King's  Park,  and  the  land 
•*  never  being  laboured  or  tilled  before     Neither  was  it  re- 
"  spected,  that  the  suspender  alleged,  that  the  same  might 
**  be  tilled,  and  was  commodious  for  that  use ;  and  that  the 
"  minister  had  this  manse  within  the  precinct^  which  ought 
'*  to  draw  with  it  the  glebe." 

It  appears  that,  in  1658,  some  dispute  had  arisen  between 
the  minister  and  the  town  and  the  heritors  of  the  parish, 
which  ended  in  a  contract,  whereby  the  minister  for  the 
time  being  agreed  to  the  sum  of  forty  pounds  Scots  in  lieu 
of  manse,  and  the  other  sums  as  stated  in  his  petition. 

These  circumstances  showed  clearly  that  the  minister  was 
at  one  time  in  possession  of  a  manse.  Then  again,  with  re- 
ference to  the  plea  of  res  judicata^  the  circumstances  of 
that  plea  are  soon  disposed  of.  The  question  there  discus- 
sed with  his  predecessor  in  1750,  went  on  the  ground  of  the 
presbytery  not  having  any  jurisdiction  to  design  a  manso 
under  the  act  1663,  and  the  Court  confined  themselves  to 
particular  findings,  without  deciding  the  general  abstract 
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1812.       point  of  Iaw»  to  the  effect  that  he  was  not  entitled  to  a 
manse  under  the  act  1663,  and  that  the  preabytery  had  no 


BLour^  &c  P^^^'  ^^  design  him  one,  but  reserving  his  claim  (or  a  dwell- 
«!  '  ing-house  under  the  act  1592.  No  deoerniture,  howev^, 
M'LBAir.  followed.  With  these  findings  it  was  remitted  back  to  the 
Lord  Ordinary,  bat  no  farther  procedure  took  place  before 
the  Lord  Ordinary ;  and,  in  point  of  fact,  there  was  no  fiail 
interlocutor  or  decree  pronounced  that  could  be  extracted. 
£?en  there  was  no  decree  of  absolyitor  ;  and  nothing  npoia 
which  the  plea  of  res  judicata  could  be  founded. 

The  Lord  Ordinary,  Woodhouselee,  reported  the  case  to 

Jan.  17, 1805.  the  Court.  The  Court  pronounced  this  interlocutor :  **  Hie 
"  Lords  repel  the  reasons  of  advocation,  and  remit  the 
''  cause  simpliciter  to  the  presbytery,  except  as  to  the  re- 
**  moval  of  the  pigeon-house,  with  regard  to  which,  find  it 
"  incompetent  for  the  presbytery  to  take  cognizance  there- 
'*  of,  reserving  to  the  minister  to  apply  to  the  Judge  Ordi- 
"  nary  for  having  the  same  removed,  and  to  the  other  pv- 
'*  ties  concerned,  their  defences  as  accords.'*' 

On  reclaiming  petition,  confined  to  the  point  of  rts  judi- 

Nov.  9, 1805.  catat  the  Court  adhered. 

Against  these  interlocutors  the  present  appeal  wai 
brought  to  the  House  of  Lords. 

Pleaded  for  the  Appellants. — The  question  here  is,  whe- 
ther the  minister  ofa  parish,  consisting  of  a  royal  burgh  and  a 
landward  part,  is  entitled  to  have  a  manse  designed  by  the 
presbytery,  to  be  built  at  the  expense  of  the  heritors,  under 
the  construction  of  the  act  1663.  The  act  says,  that  where 
manses  are  not  already  built,  the  heritors  of  the  parish  ahaU 
build  them,  a  term  surely  not  applicable  to  royal  burghi, 
and  therefore  if  the  act  be  construed  as  extending  to  pa- 
rishes comprehending  a  royal  burgh,  if  there  be  alao  a 
landward  part,  the  whole  expense  would  necessarily  be 
thrown  upon  the  owners  of  that  part,  however  inconsideraUe 
it  might  be,  a  piece  of  injustice  which  could  never  enter  the 
mind  of  the  legislature.  When  a  burden  is  laid  upon  heii- 
tors,  it  is  perfectly  understood  to  be  apportionable  by  their 
valued  rent,  but  a  burgh  has  no  valued  rent.  Where  a 
burgh  is  subjected,  regard  is  always  had  to  the  mode  of 
payment  peculiar  to  burghs.  In  a  word,  this  act  of  par- 
liament, to  those  who  consider  that  the  legislature  must 
have  had  in  view,  how  it  was  to  be  executed,  or  how  it  conM 
be  extricated,  is  the  same  as  if  it  had  expressly  limited  the 
enactment  to  country  parishes,  or  parishes  in  which  there 
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was  no  burgh.     This  is  rendered  clear  by  the  rescinded       I812. 
acts  1644  and  1649,  which  make  a  marked  distinction  be- 


tween Borrowstown  kirks  and  proper  country  parishes ;  and     ■^*''  ^ 
that  by  Borrowstown  kirks  was  not  meant  merely  parishes         ^^ 
entirely  within  burgh,  or  which  had  no  landward  part,  is     m^lban. 
demonstrated  by  the  act  1649,  which  laid  down  one  rule  as 
to  mansesy  which  were  to  be  built  by  heritors^  and  another 
rale  with  respect  to  the  provision  of  dwelling  houses  for  the 
ministers  of  burghs,  and  the  landward  part  of  the  parish, 
which  last  part  of  the  act  was  omitted  in  the  act  1663. 
And  that  this  is  the  proper  construction  is  demonstrated  by 
the  usage  subsequent.     If  it  had  been  understood  to  autho- 
rise the  building  of  manses  at  the  expense  of  the  heritors, 
in  parishes  containing  both  a  burgh  and  a  landward  part, 
how  comes  it  that  there  should  be  so  many  parishes  of  that 
deBcription  at  this  day  without  a  manse  ?     For  near  the  pe- 
riod of  a  century  after  the  passing  of  the  act  1663  there  is 
not  the  least  trace  of  a  demand  made  by  any  minister  of  a 
parish  so  circumstanced,  to  have  a  manse  at  the  expense  of 
the  heritors.   The  first  timo  it  was  broached  was  in  the  case 
of  Dunfermline  in  1750,  but  the  claim  there  was  negatived| 
as  not  being  founded  on  the  sense  of  the  act ;  and  the  same 
decision  was  given  in  four  other  cases  between  that  period 
and  1784.     It  has  been  doubted  whether  these  latter  cases 
did  not  go  on  specialties ;  but  there  can  be  no  doubt  about 
the  Dunfermline  case,  which  decided  the  general  abstract 
question.     But  whatever  may  be  thought  of  the  general 
abstract  point,  it  is  clear  that  the  respondent's  demand  is 
barred  exceptione  rei  judicatae.    Nor  is  it  any  answer  to 
say,  that  this  exception  ooly  applies  to  cases  between  the 
same  parties,  and  that  no  decision  come  to  in  the  time  of  a 
previous  incumbent  can  raise  up  such  a  plea,   but  these 
pleas  are  untenable.     It  was  brought  by  the  minister  of  the 
parish^  and  that  is  enough.     To  say  that  a  decree  in  an  ac- 
tion brought  regularly  by  a  beneficiary,  and  which  he  alone, 
as  such,  can  bring,  is  not  binding  on  his  successors,  is  to 
maintain  that  a  question  relating  to  a  benefice  can  never  be 
settled  to  the  end  of  the  world.     Nor  are  the  proceedings 
which  are  reported  by  Durie  in  1629  any  evidence  that  an« 
ciently  the  incumbent  had  a  manse,  and  this,  together  with 
the  agreement  in  1658  giving  him  forty  pounds  Scots  in  lieu 
of  a  manse^  arc  proofs  entirely  against  his  claim. 

Pleaded  for  the  Respondent, — The  respondent,  in  com- 
luon  with  every  other  parochial  minister  in  Scotland  who 
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has  a  stipend  oat  of  the  tythes  of  the  parish,  is  bj  law  en- 
titled to  a  manse,  and  also  to  grass  for  a  horse  and  two 
cows,  and  a  glebe  consisting  of  foar  acres  of  arable  land. 
2.  Because  the  first  minister  of  Dunfermline  was  at  one 
time  in  possession  of  a  manse,  and  it  cannot  hurt  the  re- 
spondent's claim  that  some  of  his  predecessors  accepted  of 
a  sum  of  money  in  lieu  of  a  manse  and  grass  ground*    3. 
The  plea  of  res  judicata  opposed  to  the  respondent's  claim 
for  a  manse,  is  a  plea  depending  upon  the  practice  of  the 
Court  of  Session,  to  whom  your  Lordships  will  give  respect 
in  what  regards  a  rule  of  their  own  Court.    But  the  plea  is 
in  itself  obviously  not  well  founded ;  1st,  Because  the  action 
in  which  the  judgment  in  1750  was  pronounced,  regarded 
only  the  jurisdiction  of  the  presbytery,  and  the  jadgment 
therefore  cannot  be  considered  as  binding,  in  so  far  as  it 
may  be  supposed  to  have  decided  any  thing  more  than  the 
question  of  jurisdiction.    2d,  Because  the  interlocutors  in 
that  proceeding  were  never  applied,  and  no  decree  ever  was 
pronounced.     3.   Because  those  interlocutors,  in  so  far  as 
they  may  be  supposed  to  have  determined  the  merits  of  the 
minister's  claim  to  a  manse  are  referable  to  the  ground, 
that  Mr.  Thomson  was  barred  by  his  acceptance  of  manse 
mail ;  but  this  plea  cannot  affect  the  respondent,  who  was 
no  party  to  that  contract.     And,  4th,  Because  even  if  theee 
interlocutors  should  be  considered  as  having  proceeded  upon 
more  general  grounds^  they  are  not  binding  upon  the  re- 
spondent, who  does  not  represent  his  predecessor  to  tbe 
benefice. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  appeal  be  dismissed,  and 

that  the  interlocutors  complained  of  be,  and  the  \ 

are  hereby  affirmed. 


For  the  Appellants,  Wm.  Adam^  William  Erskine. 
For  the  Respondent,  Henry  Erskine^  ArcK  Campbellf 

Era,  Homer, 


Note.— For  sometime  after  this  decision,  it  was  thought,  and  fre- 
quently discussed,  that  the  above  case,  in  the  House  of  Lotds,  vai 
not  affirmed  on  the  general  question,  but  went  on  specialties,  until 
the  subsequent  decision  in  the  House  of  Lords  in  the  case  of  AdU 
V.  Magistrates  of  Ayr,  (Tide  2  S.  and  M*L.  p.  600),  where  the 
judgment  of  the  Court  of  Session  was  reveread,  and  the  case  reaut- 
ted,  **  with  an  instruction  that  it  is  fixed  by  the  judgment  of  tbe 
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"  House  of  Lords  in  the  Dnnfennline  case,  that  the  minister  of  a        i^^^* 

"  rojal  buigh,  haying  a  landward  district  annexed,  is  by  law  entitled     

"  to  hare  a  manse  assigned  to  him."  "* 

INNB8. 


(Before  the  Lords^  Committees  for  Priyileges.) 

Additional  Case*  for  Sir  Jambs  Innes  Eer,  Bart., 

Claiming  the  Titles,  Honours,  and  Dignities  of  Duke  and 
Earl  of  Roxburghe,  Marquis  of  Beaumont  and  Cessfurd, 
Earl  of  Kelso,  Viscount  of  Broxmouth,  and  Lord  Ker  of 
Cessfurd  and  Caverton. 

House  of  Lords,  Ilth  May  1812. 

RoxBUBOHB  Pebraqb  Cause — INTEREST  TO  AppBAR. — Two  ques- 
tions of  law  were  made  in  this  case.  1.  Whether  the  deed  of 
nomination  of  heirs,  and  tailzie  1648,  carried  and  conreyed,  along 
with  the  estalesi  the  titles  and  dignities  of  the  Earl  of  Roxbuighe  ? 
2.  Who  were  the  persons  in  law  entitled  to  succeed  to  the  digni- 
ties under  the  destination  in  that  deed,  of  ^'  the  eldest  dochter  of 
the  said  Hary  Lord  Ker,  without  diyision,  and  yr  airis  maill  ?**  The 
House  of  Lords  held,  1 .  That  the  honours  and  dignities  of  the  Earl  of 
Roxburghe  were  conveyed  by  the  deed  1648 ;  and,  2.  That  the 
destination  to  the  eldest  daughter,  meant  the  eldest  daughter  at  the 
time  of  the  succession  opening.  The  question  then  assumed  two 
branches,  1.  As  to  the  honours  and  dignities  of  the  barony  of 
Roxburghe ;  and,  2.  The  Earldom  and  Dukedom  of  Roxbuighe. 
Held,  as  to  the  first,  that  none  of  the  claimants  had  established 
any  right  to  that  dignity  or  honour.  But  as  to  the  second,  that 
Sir  James  Norcli£Pe  Innes  had  made  out  his  claim  to  the  digni- 
ties of  the  Dukedom  and  Earldom  of  Roxbuighe. 

Principles  of  law  laid  down  for  allowing  parties  to  appear  for 
their  interest  in  peerage  questions,  in  which  Mr.  Bellenden  Ker 
was  not  allowed  to  appear,  but  Lady  Essex  Ker  was  allowed  to 
appear. 

The  original  case  for  the  claimant  was  given  in  in  1808, 
along  with  that  of  General  Ker.  On  account  of  the  con- 
nection between  the  claim   to   the   honours  of  the  Rox- 


*  This  and  the  following  case,  though  not  strictly  appeals,  are  re- 
ported here,  because  they  are  intimately  connected  with  the  Rox- 
^Q'ghe  causes^  and  complete  the  series  of  those  appeals. 


602  CASES  ON  APPEAL  PROM  SCOTLAND. 

1812.       burghe  family,  and  the  claim  to  their  landed  estates,  that 
■""■"'""^    case  entered  into  a  statement  of  deeds  more  extensive  than 
^,  would  have  been  necessary,  if  there  had  not  existed  soch 

iNNBs.       connection. 

Since  that  period,  various  points  have  received  decision 
in  the  last  resort,  in  regard  to  the  estates  of  the  family ; 
and  the  situations  of  the  different  parties,  competitors  for 
these  estates  as  well  as  for  the  honours,  have  been  mate- 
rially altered. 

The  claimant,  therefore,  conceives  that  it  may  contribute 
to  convenience,  to  bring  shortly  into  view,  first.  What  has 
been  already  done ;  and,  second.  What  remains  to  be  done, 
on  the  subject  of  the  claim  to  the  peerage. 

On  behalf  of  the  claimant.  Sir  James  Innes  Eer,  the  fol- 
lowing documents  have  already  been  produced  and  proved 
before  the  Lords'  Committees  of  Privileges. 

1.  The  patent  of  the  dignity  of  an  Earl  granted  to  Ro- 
bert Lord  Roxburghe  in  161 6,  by  which  he  was  in  all  time 
coming  directed  to  be  denominated  Earl  of  Roxbuighe, 
Lord  Ker  of  Ceesfurd  and  Gavertoun. 
July  17, 1643.  2.  Procuratory  of  resignation  executed  by  Robert  Earl  of 
Roxburghe  of  his  estates  and  of  his  dignities. 

3.  The  notarial  instrument  of  resignation  proceeding  upon 
that  procuratory,  26th  Feb.  1644. 

4.  The  charter  granted  by  King  Charles  the  First,  to 
Robert  Earl  of  Roxburghe,  of  his  estates,  and  of  his  digni- 
ties to  himself  and  the  heirs-male  of  his  body,  *'  Quibus  de- 
ficientibus  heredibus  suis  vel  assignatis  quibuscunque  in  ejoi 
optione  designandis,  nominandis  vel  constituendia,  per  ip- 
sum  aliquo  tempore  in  vita  sua  vel  ante  ejus  decessum  per 
assignationem  designationem  nominationem  seu  declara- 
tionom  sub  subscriptione,"  &c.    Dated  31st  July  1646. 

6«  An  exemplification  of  the  act  of  Parliament,  ratifying 
the  above  charter.     11th  June  1648. 

6.  The  tailzie,  nomination/  and  designation,  executed  by 
Robert  Earl  of  Roxburghe,  of  his  estates  and  of  his  digni- 
ties.   23d  February  1648. 

7.  An  exemplification  of  an  act  of  Parliament  of  Scotland, 
20th  May  1661,  again  ratifying  the  aforesaid  charter  of  31st 
July  1646,  and  the  foresaid  tailzie,  nomination,  and  designa- 
tion of  Robert  Earl  of  Roxburghe  of  23d  February  1648. 

Upon  these,  and  upon  the  patent  of  the  Dukedom  of 
Roxburghe,  to  be  afterwards  mentioned,  the  right  of  the  pre- 
sent claimant  was  founded. 


X.Eft 
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By  the  preyious  appeal  it  has  been  seen  upon  what  ground       1812. 
General  Eer's  claim  was  founded  to  the  estates  and  digni- 
ties, ante  p.  333. 

Both  stated  a  preliminary  objection  to  the  right  of  Mr.      ivkes. 
Bellenden  Eer,  as  well  as  to  the  right  of  Lady  Essex  Eer, 
appearing  for  their  interest  before  the  Committee  of  Privileges, 
which  objection  was  disposed  of  by  the  Lord  Chancellor  in 
the  following  manner. 

Lord  Chancellor  (Eldon)  said, — 

*'  My  Lords,  t 

^  Your  Lordships  are  aware  that  an  objection  was  taken  before 
the  Committee  of  Priyileges  on  the  part  of  Sir  James  lones  Eer  and 
Brigadier-General  Walter  Eer,  against  the  right  of  Mr.  fiellenden 
Eer  and  the  Lady  Essex  Eer,  who  do  not  claim  the  dignities,  to  be 
heard  as  parties  before  the  committee,  against  those  who  do  claim 
those  dignities ;  and  that  this  objection  was  referred  by  the  com- 
mittee to  be  considered  by  the  House.  Upon  this  point  counsel 
haye  been  heard  for  scTeral  days. 

'*  The  chief  objection  is  made  to  Mr.  Bellenden  Eer ;  as  to  Lady 
Essex  Eer,  the  objection  taken  is  but  faintly  stated. 

*'  Of  the  latter,  it  is  to  be  remarked,  that  she  disputes  the  right  of 
all  the  other  claimants,  and  says  she  has  a  better  right ;  though  she  has 
not  laid  a  claim  thereon  to  his  Majesty.  Mr.  Bellenden  Eer  is  in  a 
situation  perfectly  different ;  he  makes  no  suggestion  of  a  claim  to 
the  dignities,  but  he  insists  he  has  an  interest  to  be  heard,  because 
he  says  the  dignities  can  only  be  given  to  the  claimants  on  a  con- 
struction of  certain  deeds,  and  which  he  says  will  affect  his  right  to 
those  estates,  which  also  originally  passed  by  the  same  deed. 

''  I  conceive  it  is  impossible  to  say  that  this  kind  of  concern  is  a 
proper  interest.  From  the  practice  in  this  country,  familiar  instances 
might  be  adduced  upon  this  point.  A  person  might  have  devised, 
by  will,  landed  estates,  to  different  individuals,  in  nineteen  different 
counties,  and  in  a  question  betwixt  the  heir  at  law  and  the  devisee 
in  one  of  these  counties,  as  to  the  validity  of  the  will,  not  one  other 
of  the  nineteen  devisees,  though  their  interests  depended  on  the 
same  question  with  regard  to  the  will,  could  be  heard  for  his  in- 
terest. 

'*  Mr.  Bellenden  Eer  is  admitted  to  have  a  direct  interest  in  the 
Competition  of  brieves,  but  with  regard  to  the  peerage  he  has  no  such 
interest.  And  I  hold  it  to  be  quite  clear,  that,  according  to  all  the 
rules  that  prevail  in  this  House,  unless  he  has  an  interest  in  the  very 
<Aiiig  to  be  discussed,  he  has  no  right  to  be  heard  with  regard  to  it.^ 

*'  On  his  behalf,  various  cases  were  cited.    (The  cases  cited  were 
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1812.        those  of  Willoughbj  r.  Parkham,  Kircudbright,  Sutheiland,  Caith- 

nes8|  Anglesea,  and  Glencairn.    In  the  fonr  first,  all  haying  interests, 

^^^  were  ordered  to  be  heard.  The  Anglesea  case  is  stated  in  the 
IN  NFS.  Glencairn  case).  Of  these,  I  shall  only  mention  the  Angleaea  case, 
as  it  alone  appears  to  have  reference  to  this  question.  In  that  esse, 
the  question  turned  on  the  legitimacy  of  the  claimant ;  and  the  an- 
cestor of  Lord  Mulgrave,  who  had  right  to  certain  estates,  if  the 
claimant  was  a  bastard,  presented  a  petition,  praying  to  be  beaxd 
against  the  claim  to  the  peerage,  as  the  decision  therein  would  aSed 
his  right  to  the  estates.     He  was  upon  this  admitted  to  be  heard. 

'^  It  is  impossible  to  say  that  this  petitioner  had  an  interest  in  the 
dignity ;  he  could  not  take  the  peerage  in  question.  If  he  was  ad- 
mitted upon  the  point  of  inter esU  it  is  clear  that  this  case  proceeded 
upon  a  bad  principle.  But  if  it  proceeded  upon  a  point  of  diMcre' 
iion,  this  may  have  been  very  properly  decided.  In  claims  of  peer* 
age  you  always  proceed  with  deliberation.  The  quesdon  oi  legiti- 
macy was  one  in  which  the  House  might  look  for  infonnation  from 
a  private  party,  as  being  more  fully  within  his  research,  than  in  thai 
of  the  Attorney- General  or  Lord  Advocate. 

'*  But  in  every  case,  this  House  must  exercise  a  sound  discretioD, 
and  consider  what  is  fit  to  be  done,  otherwise  claimants  might  be 
put  to  a  ruinous  expense.  In  a  Scotch  peerage,  destined  to  heirs 
whatsoever,  you  might  have  1500  petitioners  at  your  Bar,  were  such 
discretion  not  to  be  exercised. 

**  Lady  Essex  Ker  is  in  a  very  different  situation.  She  sajs  she 
has  a  better  title  than  the  other  claimants,  by  legal  inheritance  and 
descent,  though  she  has  not  brought  this  forward  by  petition  to  his 
Majesty.  I  conceive  that  you  are  in  the  constant  habit  of  hearing  pe- 
titioners for  their  interest  under  circumstances  similar  to  those  in 
which  she  stands. 

''  With  regard  to  Mr.  Bellenden  Ker,  his  alleged  right  to  the 
estates  gives  him  no  interest  in  the  dignity.  It  is  quite  clear  that 
he  is  not  to  be  admitted  as  matter  of  right* 

^'  That  brings  it  to  the  question,  if,  in  sound  discretion,  he  ought 
to  be  heard.  And,  in  deciding  upon  this,  I  must  call  your  attention 
also  to  the  present  shape  of  this  business ;  the  question  refeired 
by  the  House  to  the  committee  is,  If  the  titles  and  dignities  did  pass 
by  the  charter  1646,  and  deed  1648,  to  the  persons  described  in  t 
certain  clause  of  the  deed  1648  ?  Whether  they  did  so  pass  or  not 
is  a  question  in  which  he  has  no  interest ;  he  claims  the  estate  under 
a  different  deed. 

'<  Upon  this  question,  we  shall  have  the  assistance  of  the  Attor- 
ney-General and  Lord  Advocate. 

"  On  the  whole,  I  shall  move  that  it  be  our  instructions  to  die 
committee  that  Mr.  Bellenden  Ker  is  not  entitled  to  be  heard,  hat 
that  Lady  Essex  Ker  is  entitled  to  be  heard  before  the  Committee." 

This  was  ordered  accordingly. 
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Two  poiDts  then  remained  to  be  argued  in  the  competition       i^^^* 
for  the  estates  and  honours.  Whether  under  the  words  "  Rich t  " 

*'  to  the  said  estate,"  in  the  deed  of  tailzie,  nomination,  and  ^^ 
designation,  executed  by  Robert  Earl  of  Roxburghe  in  1648,  xnmss. 
the  titles  and  dignities  of  Earl  ot  Roxburghe  were  conveyed  ? 
2d.  What  was  in  law  the  true  intent  and  meaning  of  the 
following  clause  in  the  same  deed, ''  And  qlkes  all  failing  be 
"  deceis,  or  be  not  observing  of  the  provisions,  restrictions, 
"  and  conditions  above  wr'n,  the  richt  of  the  said  estait  shall 
"  perteine  and  belang  to  the  eldest  dochter  of  the  said 
"  unql  Hary  Lord  Ker  without  divisioun  and  yr  airis  maill, 
"  she  always  mareing  or  being  maried  to  ane  gentleman," 
&c.,  and  who  were  the  persons  in  law  to  be  considered  as 
described  by  the  word  "  the  eldest  dochter  of  the  said  Hary 
"  Lord  Eer,  without  divisioun,  and  yr  airis  maill." 

On  the  18th  June  1810,  the  Lords'  Committees  for  Privi- 
leges, after  hearing  counsel  for  several  days,  came  to  special 
resolutions  on  both  these  points  as  follows : — 
On  the  first  they  resolved, 

^'  That  under  the  words  '  richt  to  the  said  estait,'  the  titles  joarnala  of 
"  and  dignities  of  Earl  of  Roxburghe  are  conveyed ;  ^^«  House  of 
"  provided  Robert  Earl  of  Roxburghe  was  in  due  form 
"  of  law  qualified  to  make  the  nomination  contained 
"  in  the  charter  or  deed  1648 ;  or  provided  every  dis- 
**  qualification  was  subsequently  legally  removed,  so  as 
"  to  give  effect  to  the  nomination  therein  made  ?" 
On  the  second  point  they  resolved, 

"  That  the  words,  '  the  eldest  dochter  of  the  said  Hary  Journals  of 
"  Lord  Ker,  without  divisioun,'  are  to  be  understood  *^®^^°'*'®  ^^ 
*'  to  describe  the  several  daughters  of  Hary  Lord  Ker 
**  seriatim  in  their  order  ;  and  that  the  words  *  yr  airis- 
"  '  mail!,'  are  to  be  understood  as  describing  the  heirs- 
"  male  of  their  respective   bodies  lawfully  begotten. 
"  The  Committee  are  therefore  of  opinion,  that,  in  case 
''  there  are  no  heirs-male  of  the  body  of  Lady  Jane 
*'  Ker,  the  eldest  daughter,  nor  of  Lady  Anne  Ker, 
"  the  second  daughter,  the  heir*male  of  the  body  of 
*'  Lady  Margaret  Ker,  the  third  daughter,  is  to  be 
"  preferred  to  the  heir-male  of  Lady  Jane  Ker,  and  to 
<<  the  heir  of  line,  or  heir- female  of  Hary  Lord  Ker." 
A  decision  to  a  similar  effect  was  come  to  at  same  time 
by  the  House  of  Lords,  in  the  question  relative  to  the  landed 
estates. 
Since  then  the  claimant  has  been  served,  retoured,  and 
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1812.       infeft  as  heir  of  entail  ia  these  estates  under  the  lailzie, 
nomination,  and  designation,  executed  in  1648. 

In  further  prosecuting  his  claim  to  the  dignitios  and  ho- 

iNNBs.  nours,  the  claimant  gave  in  evidence,  the  patent  of  the 
Dukedom  granted  to  John,  the  fifth  Earl  of  Rozburghe,  in 
1707,  founding  upon  the  following  parts  thereof: — "  Anna* 
"  Dei  gratia,  &c.  Noveritis  igitur  nos  fecisse>  constituisse, 
**  creasse,  et  inaugurasse,  sicuti  nos  tenore  prsBsentium  fad- 
''  mus,  constituemus,  creamus,  et  inauguramus,  eundem  Joan- 
"  nem  comitem  de  Rozburghe  Ducem  de  Roxburgh, 
'*  Marchionem  de  Beaumont  et  Cessford,  Comitem  de  KelBO, 
**  Yicecomitem  de  Broxmouth  et  Dominum  Ker  de  Ceasford 
**  et  Caverton,  dando,  concedendo,  ot  conferendo  sicuti  nos 
"  per  prsBsentes  damns  concedimus  et  conferimus  in  dictum 
"  Joannem  Comitem  de  Roxburgh  ejusq.  hsdredes  musculos 
*'  de  suo  corpore  quibus  deficientibus  alios  h»redes  saos 
**  titulo  et  dignitati  Comitis  de  Roxburgh  per  priora  diplo- 
**  mata  praddecessoribus  dicti  Joannis  Comitis  de  Roxburgh 
**  eatenuB  facta  et  concessa  succedere  destinatis  dictum 
''  titulum  honorem  ordinem  gradum  et  dignitatem  Ducis,'* 
''  &c.  Apud  aulam  nostram  de  Kensington  25  die.  mensb 
"  Aprilis  anno  Domini  1707,"  &c. 

It  only  remains  for  the  claimant,  in  terms  of  the  resolutions 
of  the  Lords'  Committees  for  Privileges  above  quoted,  to 
show: — 

1.  That  there  are  no  heirs-male  of  the  body  of  Lady  Jane 
Ker,  the  eldest  daughter  of  Hary  Lord  Ker. 

2.  That  there  are  no  heirs-male  of  the  body  of  Lady  Anne 
Ker,  his  second  daughter. 

And,  3d.  That  the  claimant  is  the  heir-male  of  the  body 
of  Lady  Margaret  Ker,  his  third  daughter. 

(Here  the  case  went  into  a  detail  of  each  of  those  head^.} 

Under  the  third  head,  Sir  James  Norcliffe  Innes  Ker 
proved  that  his  great  grandfather,  Sir  James  Innes,  Knight, 
eldest  son  of  Sir  Robert  Innes  of  Innes,  married  Lady  Mar- 
garet Ker,  third  daughter  of  Hary  Lord  Ker,  and  that  he 
was  heir-male  of  the  body  of  his  great  grandmother.  Lady 
Margaret  Ker. 

Sir  James  did  not  offer  any  remark  upon  the  claim  to  the 
Barony  of  Roxburghe  and  Cavertoun ;  and  seemed  rather 
to  stand  on  his  own  rights  to  the  titles  and  dignity  of  Earl 
of  Roxburghe  and  Dukedom. 

Sir  Samuel  Bomilfyf  Ar.  CuUm. 
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(Before  the  Lords'  Committees  for  PrivUeges).  

LADT  K.  KBR 

Gasb  of  thb  Ladt  EsasBx  Kbr,  inwbs,  &c. 

Claiming  the  Titles,  Honours,  and  Dignities  of  the  Dachesa 
and  Countess  of  Roxburghe,  Marchioness  of  Beaumont 
and  Cessfurd,  Countess  of  Kelso,  Viscountess  of  Broz- 
mouthy  Baroness  Eer  of  Cessfurd  and  CaTortoun,  and 
Baroness  Roxburghe. 

Sir  Robert  Ker  of  Cessfurd,  who  was  born  in  the  year 
,  and  died  in  the  year  IGSO*  was  first  raised  to  the  dig- 
nity of  a  Baron,  or  Lord  of  Parliament  in  Scotland,  by  the 
title  of  Lord  Roxburghe ;  but  in  what  year,  or  by  what  form 
of  creation,  the  claimant,  with  all  the  diligence  which  she 
has  employed  in  the  search,  has  not  been  able  precisely  to 
ascertain. 

In  the  Rolls  of  Parliament  of  Scotland  which  are  preserv- 
ed in  the  General  Register  House  at  Edinburgh,  it  appears 
that  Lord  Roxburghe  is  entered  by  that  title  as  present  in 
the  year  1604.  He  is  also  marked  as  present  among  the 
peers  and  lords  of  parliament  in  the  years  1607  and  1612. 

No  patent  or  charter  has  been  found  creating  this  barony 
of  Roxburghe  in  the  person  of  Sir  Robert  Eer ;  although  it 
is  strongly  to  be  presumed,  if  the  dignity  had  been  granted 
to  him  by  an  instrument  of  that  description,  that  it  would 
have  been  preserved  carefully  with  the  other  title-deeds  of 
the  family. 

It  is  known,  however,  to  your  Lordships  that,  besides  the 
form  of  creation  by  patent  or  charter,  another  mode  of 
creating  dignities  of  peerage  was  established  in  the  laws  of 
Scotland  by  summons  and  investiture  in  parliament,  a  form 
of  granting  the  dignity  of  the  peerage  much  more  ancient 
in  the  constitution  of  that  realm  than  that  by  patent,  and 
which,  though  it  became  less  frequent  than  the  latter  in  the 
grant  of  the  higher  dignities,  was  still  not  wholly  disused  in 
the  time  of  Sir  Robert  Eer,  when  the  first  step  in  the  peer- 
Age  was  conferred. 

The  claimant  is  humbly  to  maintain  before  your  Lordships, 
that  as  no  patent  appears,  which  would  doubtless  have  been 
preserved  if  it  ever  existed,  the  title  of  Lord  Roxburghe  is 
to  be  held  as  having  been  conferred  upon  Sir  Robert  Ker 
hy  investiture  in  parliament ;    and  she  will  then  further 
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1812.  contend,  that  all  titles  so  granted,  do,  by  the  lav  and  con- 
"■"~"""~  stitution  of  Scotland,  descend  to  heirs  female  in  defaolt  of 
^'  heirs  male,  unless  a  special  limitation  of  the  descent  la 
iMNBs,  &c.  stated  upon  the  Rolls  of  Parliament  in  the  entry  of  the  re- 
cord of  the  investiture. 

Further,  she  claimed  right  to  the  title  of  Earl  of  Rox- 
burghe,  because  Lord  Rozburghe  was  raised  to  the  title  of 
Earl  of  Roxburghe  and  Lord  Eer  of  Cessfurd  and  CaTertOB. 
by  patent  bearing  date  18th  Sept.  1616.  The  limitation  in 
this  patent  being  <^  sibi  auisqtie  heredibua  masculis." 

She  further  deduced  her  title  to  the  dignities  in  the  same 
manner  as  it  has  been  seen  she  did  with  reference  to  the 
estates,  as  follows : 

1st,  That  the  whole  descendants  in  the  male  line  of  the 
body  of  the  said  Robert,  first  Earl  of  Roxburghe,  and  like- 
wise of  the  bodies  of  Sir  William  Drummond  and  Lady  Jesn 
Eer,  the  eldest  daughter  of  Hary  Lord  Eer,  have  failed ;  and 
also  that  all  the  younger  sons  of  John  Lord  Fleming,  and 
the  heirs  male  of  their  bodies  called  by  the  deed  of  nomi- 
nation 1648  have  failed. 

2d,  That  the  claimant  is  eldest  lawful  daughter  of  Ro- 
bert, second  Duke  of  Roxburghe,  and  consequently  she  is 
clearly  eldest  female  heir  by  descent  and  primogeniture  of 
Hary  Lord  Eer;  and  hence  she  humbly  presumes  she  has 
right  to  the  honours  of  the  Dul^edom  of  Roxburghe. 

And  also,  in  the  same  character,  she  claims,  and  humbl; 
hopes  your  Lordships  will  find  her  entitled  to  the  dignity  of 
Lady  Eer  of  Roxburghe  and  Caver  ton. 

The  Lords*  Committees  for  Priyileges,  after  hearing  coun- 
sel for  several  days, 

Journals  of  **  Resolved  and  adjudged,  That  none  of  the  persons  daimiDg 
LorS^"*^  ®^  the  Barony  of  Roxburghe  have  established  any  tide 
thereto,  it  being  the  opinion  of  this  House  that  as  the 
said  dignity  might  have  been  granted  by  letters  patent 
to  the  grantee,  and  a  series  of  heirs  not  so  comprehen- 
sive as  to  carry  the  said  dignity  to  such  heirs  as  the 
claimants  respectively  represent  themselves  to  be,  it 
ought,  according  to  law,  to  be  presumed  that  the  same 
was  not  granted  to  such  heirs ;  and  it  appears  to  this 
House  that  the  said  dignity  has  not  been  in  fact  assom- 
ed  or  enjoyed  since  the  death  of  Robert,  Baron  of  Rox- 
burghe, without  heirs  male  of  his  body  begotten  by  an; 
heir  or  heirs  of  the  said  Robert  Baron  Roxburghe." 
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Resolved  and  adjudged,  That  Sir  James  Norcliffe        l^^^- 

Innes,  Bart.,  hath  made  out  his  claim  to  the  titles,  — — 
honours,  and  dignities,  of  Duke  and  Earl  of  Roxburghe  «. 

mentioned  in  his  petition.  ^'•'•m  »"■> 

For  Lady  Essex  Ker,  J.  Henry  Mackenzie,  Alex.  MoLconochie^ 

Henry  Brougham,  Pra.  Homer. 


(Feu  Cause,  Fac.  Coll.  voL  xiv.  p.  63.) 

John  Bbllbnden  Kbr,  Esq.         .  .        Appellant ; 

Sir  Jambs  Innrs  Ebr,  Bart.,  and  Jambs  \   n     ondpnt 
HoRNB,  W.S.,  his  Commissioner,       .       /      ^ 

House  of  Lords,  6th  July  1812. 

EiiTAiL— pROHmrroRY  Clause — Granting  Fbus. — Here  the  entail 
of  Roxburghe  contained  strict  prohibitory  clauses  against  aliena- 
tion, contracting  of  debt,  or  doing  any  deed  whereby  the  estate  might 
be  adjadged,  or  doing  any  other  thing  to  the  hurt  and  prejudice 
of  the  said  tailxie  and  succession ;  but  <*  reserring  always  Hberty  to 
*^  the  said  heirs  of  tailsie  to  grant  feus,  tacks,  and  rentals,  of  such 
*'  parts  and  portions  of  the  said  estate  and  liying  as  they  shall  think 
"  fitting,  proTiding  the  same  be  not  granted  in  hurt  and  diminu* 
"  tion  of  the  rental"  An  heir  of  entail  hariog  granted  sixteen 
separate  feus  of  the  whole  estate.  Held,  in  a  reduction  of  these 
Teas,  that  this  was  not  a  proper  exercise  of  the  reserTed  powers 
in  the  entail.  In  the  House  of  Lords^  case  remitted  for  recon« 
ndemtion,  and  with  special  directions. 

It  has  been  seen,  in  the  reduction  raised  as  to  the  effect  of 
ie  old  entail  of  1648,  executed  by  Robert,  first  Earl  of 
^xburghe,  that,  in  anticipation  of  disputes  arising  as  to 
le  succession  to  the  estates  and  honours  after  his  death, 
le  late  Duke  of  Roxburghe  executed  various  deeds,  having 
^  their  object  the  setting  aside  that  entail,  and  creating  a 
^w  one  in  favour  of  the  appellant. 
In  that  reduction,  ante  p.  362,  it  was  decided  by  the 
Wt  below,  and  affirmed  in  the  House  of  Lords,  that  the 
)Qke  held  the  estates  of  Roxburghe  under  a  strict  entail 
^648)  against  alienation,  or  altering  the  order  of  succes- 

2r 
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1812.      sion,  or  contracting  debt,  and  that  he  could  do  no  act  io 
"  contravention  of  these  prohibitions. 

"^  The  judgment  in  that  question  went  to  sustain  the  entail  of 

INNS  8  KBBy   1648  as  the  standing  investiture,  and  at  same  time  set  aside 
New  entail     ^^^  "®^  ^®®^  ®^  entail  and  trust  deed  executed  on  18th 
trust-deed,      June  1804,  by  Duke  William,  calling  bv  this  entail,  failing 
^»**^^  18th      the  heirs  of  his  own  body,  Lady  Essex  and  Lady  Maty  Rer, 
they  being  the  heirs  of  line  of  the  marriage  between  Sir 
William  Drummond  and  Lady  Jean  Ker,   by  the  eldest 
branch  of  that  family ;  next  the  appellant  and  his  brother, 
Mr.  Henry  Oawler,  and  the  heirs  of  their  bodies,  they  being 
heirs  of  line  of  the  same  marriage  by  the  junior  branch  of 
that  family  ;  and  after  them  certain  other  subatitates,  and  it 
also  set  aside  the  subsequent  entails  of  11th  Jan.  and  8tb  Jose 
1805.     The  trust  deed,  which  was  executed  separately,  uA 
of  same  date  with  the  first  of  these  entails,  conveyed  the 
estate  in  trust  to  certain  trustees,  for  payment  of  the  Dake'^ 
debts,  legacies  and  annuities,  and  after  that  to  pay  the  reo- 
due  of  the  rents,  to  renounce  their  infeftmenta,  and  to  con- 
vey the  estate,  to  the  heir  for  the  time  appointed  to  sac- 
Sept.26,1804.ceed  by  the  above  entail.     The  other  trust  deed  was  exe^ 
cuted  of  even  date  with  the  feu-dispositions. 

Among  other  deeds,  he  executed  sixteen  fea  diapositioDi 
of  separate  parts  of  the  estate,  in  favour  of  the  appellant, 
which  fens  comprehended  the  whole  estate  ;  and  ailer  this, 
Jan.  11, 1805.  he  executed  a  second  entail,  revoking  the  one  of  18tb  Jane 
1804  in  favour  of  Lady  Essex  Ker  and  Lady  Mary  Ker,  and 
declaring,  that  the  parties  called  to  the  succession,  imme- 
diately after  the  heirs  of  the  Duke's  own  body,  to  be  the 
appellant  and  his  brother. 
June  8,  1805.  A  third  entail  was  'executed,  of  this  date,  setting  forth 
that,  as  he  had  no  prospect  of  heirs  of  his  own  bodj,  he  dis- 
poned the  estates  directly  to  John  Bellenden,  the  appeilaot, 
and  the  heirs  male  and  female  of  his  body ;  whom  failing  to 
the  heirs  called  by  the  preceding  entaiL 

It  appeared  that,  at  a  former  period,  many  feus  of  the  estate 
had  been  granted  by  Earl  Robert  and  his  successors.  In  parti- 
cular. Sir  William  Drummond,  who  became  the  second  Earl 
of  Roxburghe,  feued  out  large  estates,  which,  it  was  sUted, 
were  still  held  by  different  proprietors.  In  1663  the  same  Earl 
William  entered  into  a  contract  of  feu  with  Sir  Andrew  Ker, 
whereby  the  lands  of  Greenhead  were  conveyed  to  him  is 
feu,  the  deed  expressly  referring  to  the  Earl's  title  contaia- 
ing  the  reserved  power.     "  Et  secvmdum  libertatem  ei  pn- 
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"  vUegium  nobis  intbi  reservat"  The  feu  duty  payable  year-       1812. 

ly,  for  the  whole  of  these  lands,  in  this  feu,  amounted  to    

£25. 12s.  4d. ;  and  it  was  stated  at  the  time  of  the  present        ^"^ 
action,  the  value  of  these  lands  thusfeued,  would  be  not  less  innkssbb, 
than  £50,000  or  £60,000.      Earl  William,  it  was  stated,         *c. 
granted  many  other  feus  of  lands,  amounting  in  value  to 
£150,000,  although  the  only  return  was  a  feu-duty  of  £200 
Sterling. 

It  was  stated  by  the  appellants  that  it  did  not  appear  that  Duke  of  Rox- 
any  of  those  feu  rights  were  challenged  except  one,  ^i^g  jJ^J^^ "^^'Jjj 
that  of  the  lands  of  Broomlands,  granted  by  Earl  William  Dec.'  1732, 
to  Alexander  Don  in  1650,  which  being  afterwards  challeng-  J^<>"*®  ®^ 
ed,  in  a  process  of  reduction  raised  by  John,  Duke  of  Box- 1733^  ^nte 
barghe,  in  1732,  was  ultimately  reduced  and  set  aside.  yol.  i.  p.  126. 

The  feus,  in  the  present  case,  were  granted  under  two  Sept  26,1804. 
conditions ;  1st,  That  the  Duke  having  executed  the  entail 
above  specified  in  favour  of  his  own  relations,  failing  heirs 
of  his  awn  body;  these  heirs,  in  case  they  should  exist,  were 
to  be  preferred  to  the  persons  who  were  to  be  benefited  by 
the  fens ;  2d,  But  if  the  Duke  had  no  heirs  of  his  own  body, 
and  the  entail  made  by  him  should  stand  good  in  law,  and 
the  heirs  therein  succeed  to  the  estate,  the  feus  were  to  be 
at  an  end,  and  to  be  *'  void  and  null.''  In  order  to  accom- 
plish this  transaction  more  effectually,  according  to  the  de- 
signs of  the  parties,  it  was  necessary  that  other  deeds  should 
be  executed  simultaneously  with  the  feu  dispositions.  The 
fen  rights  were  divested  of  all  but  the  necessary  clauses  be- 
tween the  superior  and  the  vassal,  and  the  irritant  clauses 
above  noticed.  What  remained  of  the  agreement  of  parties, 
and  was  generally  alluded  to  in  the  feu  dispositions  by  the 
words,  **  for  certain  onerous  and  sufficient  causes  and  con- 
"  siderations,"  was  contained  in  a  separate  contract  between  Contract  26th 
the  Duke  and  the  appellant,  and  was  executed  on  the  same  ®®P**  ^®^** 
date  with  the  feu  dispositions.  This  contract  narrated  the 
trost  deeds,  the  deed  of  entail  18th  June,  and  the  feu  disposi- 
tions ;  and  in  this  contract  theappellant  bound  himself  in  seve- 
ral obligations,  1st,  To  grant  to  the  Duke  a  deed  of  entail  of 
the  whole  lands  disponed  to  him  by  the  sixteen  feu  dispositions 
to  himself  in  liferent,  and  to  his  brother,  Henry  Gawler,  and 
the  heirs,  male  or  female,  procreate  or  to  be  procreate  of 
his  body,  in  fee»  &c.  It  was  also  conditioned,  that  during 
the  Duke's  life  that  he  and  the  appellant,  or  after  his  death, 
Ae  institute  and  heir  of  entail,  might  alter  and  revoke*  or 
annul,  in  whole  or  in  part,  the  said  deed  of  entail  (of  the 
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1S12.       feofi).     In  the  next  place,  the  appellant  is  taken  bound  t9 

pay  a  variety  of  snms  to  the  amount  of  £30,000,  boadei 

"^  annuities  to  divers  persons  to  the  amount  of  £2900.  Ac- 
INNB8  KER,  cordiuglj,  the  entail  of  the  fens  was  executed  in  terms  o( 
^^'        the  above  contract,  and  of  same  date  with  it. 

Af terwardsi  the  Duke  executed  his  second  entail,  the  de»' 
tination  in  which  has  already  been  mentioned ;  and  this  was 
followed  by  the  third  entail,  also  above  referred  to.  AH 
these  deeds  were  prepared  by  the  Duke's  own  agent,  Mr. 
James  Dundas,  W.  S.,  under  the  assistance  of  counsel ;  vA 
the  feu  dispositions,  after  having  been  regularly  executed  st 
Flours,  were  delivered  to  the  appellant ;  and  two  copies  of 
this  contract  having  been  executed,  one  was  delivered  tolbe 
Duke  and  the  other  to  the  appellant. 

Such  being  the  nature  of  the  deeds  granted  by  the  Dske, 
the  question  was,  Whether,  as  to  the  feus,  they  were  such 
as  were  covered  by  the  powers  (duly  exercised)  of  the  enUU 
1648? 

This  depended  on  the  prohibitory  clauses  in  that  entail  of 
Tailiie  1648.  1648,  which  were  as  follow :— <<  It  sail  not  be  lawful  to  the 
**  persons  before  designit,  and  the  heirs  male  of  their  bodiei, 
**  nor  to  the  other  heirs  of  tailzie  above  written,  to  make  or 
**  grant  any  alienation,  disposition,  or  other  right  or  eecori- 
"  ty  qtsomever  of  the  said  lands,  lordship,  baronies,  estate 
"  and  living  above  specified,  nor  of  no  part  thereof;  neither 
**  zit  to  contract  debts,  nor  do  ony  deeds  qrby  the  sameo, 
''  or  any  part  thereof,  may  be  apprisit,  adjudgit,  or  enetit 
''  lira  them ;  nor  zit  to  do  any  other  thing  in  hurt  and  pre- 
"  judice  of  thir  pntis,  and  of  the  foresaid  tailzie  and  sofr* 
*'  cession,  in  haill^or  in  part ;  all  quhilk  deidis  sua  to  be  done 
"  by  them  are  by  thir  pntis  declarit  to  be  null,  and  of  naoe 
"  avail,  force  nor  effect :  reserving  always  liberty  andpriri' 
"  lege  to  cureaids  airis  of  tailzie^  to  grant  fbub,  taek$^  imd 
**  rentals  of  such  parts  and  portions  qf  the  send  estate  s»i 
**  living  as  they  shall  think  fitting,  providing  the  samen  be 
'<  not  made  nor  granted  in  hurt  and  diminution  of  therestsi 
*'  of  the  samen  lands,  and  others  foresaidis,  as  the  samea 
''  sail  happen  to  pay  the  time  the  saids  airis  sail  socceed 
"  thereto." 

The  respondent's  action  of  reduction,  was  identically  the 
same  action  with  that  reported,  ante  p.  362 ;  but  thataetioo 
naturally  dividing  itself  into  two  parts,  the  one  having  re- 
ference to  the  reduction  of  the  entails  and  trust-deeds,  the 
other  having  reference  to  the  reduction  of  the  feus;  Uie  Coort 
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ordered  them  to  be  separately  disoussed.    In  this,  the  feu       1812. 

cause,  tho  respondents  maintained,  besides  the  other  rea-    — — 

«K)D8  there  set  forth,  that  the  feu  dispositions  were  all,  on       ^^ 

the  face  of  them,  so  many  fraudulent  and  unlawful  contri-  imnks  ksb, 

Tances  and  devices  to  defeat  the  standing  entails  and  investi-        ^^' 

tures  of  the  family  of  Roxburghe,  and  to  break  down  and 

diminish  the  said  estate ;  and  that  they  were  obtained  from 

a  person  having  no  power  to  grant  such  deeds,  he  having 

held  the  estate  fettered  by  prohibitions  against  granting 

such  deeds;   that  they  were  alienations,   and  that  they 

were  devised  to  effect  an  entire  alteration  of  the  order  of 

succession.      This  question  was  reported   to   the    Court; 

and  the  Court,    of  this  date,   pronounced    this  interlocu-  Jan.  16, 1808. 

tor :— '« The  Lords  of  Council   and   Session   having   ad- 

"  vised  the  memorials  in  this  case,  find,  that  the  late  Duke 

"  of  Roxburghe  held  the  estate  of  the  dukedom  of  Rox- 

"  borghe  under  the  fetters  of  a  strict  entail ;  find,  that  the 

"  deeds  now  challenged  were  not  granted  in  the  due  exer- 

'*cise  of  the  reserved  powers  in  that  entail,  of  granting 

"  feus,  tacks,  and  rentals,  and  therefore  sustain  the  reasons 

'*  of  reduction  thereof,  and  of  the  sasines  thereon,  reserving 

"  all  objections  to  the  title  of  the  pursuers,  and  to  them 

"  their  answers,  as  accords."* 

Though  the  above  interlocutor  was  pronounced  by  a  nar- 
row majority,  yet  the  appellant,  without  reclaiming,  thought 
it  best  to  appeal  to  the  House  of  Lords. 

Pleaded  for  the  Appellant.— I.  The  late  Duke  of  Rox- 
borghe  held  the  estate  in  question  under  investitures  con- 
taining the  most  ample  powers  to  grant  feus,  expressed  in 
the  deed  1648,  and  repeated  in  all  the  subsequent  titles  of 
the  estate,  by  the  clause,  *'  Reserving  liberty  to  our  said 
^  heirs  of  tailzie  to  grant  feus,  tacks,  and  rentals,  of  such 
**  parts  and  portions  of  the  said  estate  and  living  as  they 
^  shall  think  fitting,  providing  the  same  be  not  made  nor 
'^  granted  in  hurt  and  diminution  of  the  rental  of  the  samen 
"  lands  and  others  foresaid,  as  the  same  shall  happen  to  pay 
"  the  time  that  said  aires  shall  succeed  thereto."  2,  The 
Buke  did  accordingly  exercise  his  undoubted  power  of 
granting  feu  rights,  by  granting  those  now  in  question,  all 
of  which  are  perfectly  regular  in  point  of  form,  and  sufiicient 


*  For  Opinions  of  the  Judges,  vide  Faculty  Collection,  vol.  xiv« 
p.  73,  et  seq. 


«. 
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1612.       in  law  for  vesting  the  right  of  property  in  the  appeOmt, » 
feuar  or  Tassal  of  the  Duke.    3.  The  Duke  and  the  appeL 
lant,  the  partiea  to  these  feu  contracts,  did  not,  in  entedag 
mvE8  UB,   i^^o  the  same,  make  any  private  agreement,  or  come  toisj 
&c.        private  understanding  whatever,  that  the  feu  dispoeitkw 
should  be  held  by  the  appellant  in  trust  for  the  Dnke,  or 
that  they  should  in  any  respect  be  subject  to  his  disponl, 
or  that  he  should  have  power,  in  any  respect  whatever,  U 
alter,  revoke,  burden,  or  control  the  rights  thereby  convey- 
ed.   4.  The  objection  to  these  grants,  that  they  are  aHm- 
tionSf  and  therefore  fall  under  the  prohibition,  either  rf 
sales  or  alterations  of  the  order  of  succession,  is  endrelj 
frivolous,  groundless,  and  affected ;  alienations  by  way  d 
feu  not  being  prohibited,  but  being  expressly  allowed  bjthe 
entaiL    5.   The  objection  to  the  magnitude  or  extent  of 
these  feus  is  equally  ill  founded,  as  the  right  to  grant  feuii 
unlimited  by  the  entail,  and  is  as  effectual  in  the  grant  of  a 
large  feu,  or  even  a  feu  of  the  whole  estate,  as  it  is  in  tbe 
grant  of  a  small  feu.    6.  The  objection  to  the  feu  ri(^t>» 
that  they  are  declared  to  be  void  and  null,  in  cane  of  tbe 
grantor  having  heirs  of  his  body,  is  totally  ill  founded,  is 
respect  that  no  condition  or  irritant  clause,  by  which,  in  a 
certain  event,  the  feu  was  to  return  to  the  grantor  or  his  hein, 
is  inconsistent  with  the  nature  or  object  of  a  feu  right,  uii 
that  more  particularly  this  condition  is  not  inconsistent  witk 
such  feu  right.     7.  The  objection  to  the  feu  rights,  thai 
they  were  to  become  void,  in  case  the  appellant  ahoold 
afterwards  establish  in  his  person  a  title  to  the  soperiorityi 
under  the  entail  executed  by  the  Duke,  or  under  any  other 
entail  to  be  executed  by  him,  is  also  ill  founded,  in  respect 
that  such  condition  is  not  inconsistent  with  the  nature  of  a 
feu.    8.  The  objection,  that  the  feudal  casualties  were  di^ 
charged,  is  ill  founded,  in  respect  that  this  condition  ii  not 
inconsistent  with  the  nature  of  a  feu,  thcU  it  is  themottcot^ 
man  of  all  conditions  in  such  rights^  and  that  it  is  allowed 
by  the  entail,  which  contains  no  other  restraints  upon  the 
reserved  faculty  to  grant  feus,  than  that  they  should  not  be 
granted  in  diminution  of  the  rental.    9.  The  objection  to 
the  feu  rights,  that  they  were  granted  as  in  trust,  in  the 
person  of  the  appellant,  for  the  benefit  of  the  Dnke  him- 
self;  that  they  were  subject  to  his  revocation  or  altera* 
tion ;  and  that  he  must  have  had  power  to  charge  these 
rights  with  burdens  in  favour  of  his  creditors  or  l^teeii 
is   an   objection  founded   upon   groundless  averments  in 
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point  of  fact,  in  faTonr  of  which  there  is  no  OTidence  or  pre-*       1812. 

turoptioD  whatever,  and  which  is  actually  disproved  by  the    

BtroDgest  evidence ;  and  particularly  by  the  last  settlement        ^^^ 
of  the  Duke  himself,  in  which  he  charged  the  trustees  upon   imnes'kkb, 
his  real  estate  with  his  legacies  and  annuities,  without  so         &c. 
much  as  alluding  to  the  appellant  as  being  liable  to  such  a 
charge.      10.  The  allegations  of  the  respondents,  besides 
being  unfounded  in  fact,  are  totally  irrelevant,  as  it  was  in 
the  power  of  the  Duke  of  Roxburghe  to  grant  the  feus  iu 
question,  under  all  the  supposed  and  fictitious  circumstances 
which  the  respondents  have  been  pleased  to  represent  as  the 
most  exceptionable. 

Pleaded  far  the  Bespandents. — 1.  The  Duke  of  Roxburghe 
was  prohibited,  by  the  entails  under  which  he  held  his 
estates,  from  granting  even  bona  fide  feus,  of  the  nature  and 
extent  of  those  ostensibly  granted  in  the  present  case.  2. 
The  feu  dispositions  in  question  being  merely  gratuitous 
deeds  granted  mortis  causa  to  a  trustee,  and  forming  part 
of  a  system,  the  whole  of  which  was  liable  to  revocation, 
were  no  other  than  a  device,  under  a  simulate  form,  to  alter 
the  order  of  succession,  which  was  expressly  prohibited  by 
the  entails.  3.  There  is  direct  evidence  from  all  the  deeds 
executed,  and  from  the  subsequent  conduct  of  the  parties, 
that  no  real  interest  de  presenti,  was  either  conferred,  or 
meant  to  be  conferred,  on  the  pretended  vassal.  The  estates 
were  not  taken  possession  of  by  him  in  virtue  of  the  con* 
veyances  in  question  ;  but,  on  the  contrary,  continued  to  be 
managed  and  enjoyed  by  the  very  person  who  is  pretended 
to  have  been  divested  of  them,  down  to  the  hour  of  his 
death,  while  no  attempt  to  give  the  slightest  publicity  to 
the  feu  contracts  was  ever  made  till  the  life  of  the  grantor 
was  despaired  of.  Under  such  circumstances,  it  is  submit* 
ted,  that  it  is  impossible  to  maintain  that  the  feu  disposi- 
tions under  reduction  possess  any  one  characteristic  of  fair, 
fegal,  or  bona  fide  conveyances. 

After  hearing  counsel. 

Lord  Chai^cellor  Eldon  said,* 
"  My  Lords, 

"  This  is  the  case  of  an  appeal  from  an  interlocutor  pronounced 
in  the  Conrt  of  Session  in  Scotland,  in  a  cause  in  which  John  Bel- 
lenden  Ker,  Esq.,  is  appellant,  and  Sir  James  Norcliffe  Innes,  Bart., 


•  From  Mr.  Gorney'a  short-hand  notes. 
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1812.        and  Mr.  James  Horse,  his  commissioner,  are  respondents.    Tfaatia- 

terlocutor  appealed  from  was  dated  the  12tb,  and  signed  upon  the  Ukk 

^^^         of  January  1808,  by  which  this  judgment  was  pronounced,  ^  The 
iNNEs  KBR,    '  Lords  of  Council  and  Session  haying  advised  the  memorials  in  ibk 
^c.         '  case,  (the  action  of  reduction),  find  that  the  late  Duke  of  Box- 
'  hurghe  held  the  estate  of  the  Dukedom  of  Roxbuigbe  under  the 
^  fetters  of  a  strict  entail.'     I  pass  OTer  so  much  of  this  interlocatoit 
by  stating,  that  after  long  and  various  proceedings  in  this  House, 
your  Lordships  were  pleased  to  affirm  that  proposition  of  the  learned 
Judges  below,  namely,  that  the  late  Duke  of  Roxbuighe  held  tiw 
estate  of  the  Dukedom  of  Roxburghe  under  the  fetters  of  a  strict 
entail.     That  Court  in  Scotland  further  found,  '  That  the  deeds  now 
'  challenged,'  and  which  I  shall  have  occasion  to  represent  seTeniDy 
to  your  Lordships,  *  were  not  granted  in  the  due  exercise  of  Uie  le- 
'  served  powers  in  that  entail,  of  granting  feus,  tacks  and  raitals, 
*  and  therefore  sustained  the  reasons  of  reduction  thereof,  and  of  the 
^  sasines  thereon,  reserving  all  objections  to  the  title  of  the  pursoen, 
'  and  to  them  their  answer  as  accords/    Your  Lordships  will  re- 
collect, that  amongst  those  deeds  were  sixteen  feus,  and  it  is  lepie- 
sented  in  the  cases  now  upon  your  Lordships*  table,  and  has  been 
stated  at  your  Lordships'  bar  at  great  length,  and  with  great  tnith« 
that  this  finding  embodies  a  principle  in  the  law  of  Scotland,  of  de- 
cisive importance  in  the  general  adminstration  of  the  laws  of  thai 
part  of  the  United  Kingdom,  as  to  the  due  exercise  of  the  power  of 
feuing,  which  may  be  given  in  deeds  of  strict  entail.     The  effect  of 
these  feus,  if  they  had  been  sustained,  would  be  to  reduce  the  Duke 
of  Roxbuighe  to  the  character  (if  I  may  so  represent  it)  of  an  annrn- 
tant  upon  his  own  estate,  and  the  persons  claimmg  benefit  from  these 
feus  would  have  the  dominium  utile  of  these  lands,  and  after  psying  the 
feu- duties,  might,  in  process  of  time,  be  benefited  to  the  amoont  ot 
£30,000  or  more  per  annum.    From  the  vast  importance  of  this 
interlocutor,  as  it  afiects  property  in  general  in  Scotland,  at  least  as 
to  those  persons  whose  properties  are  protected  by  strict  entail,  and 
the  pointing  out  the  true  meanitog  of  the  power  of  feuing,  I  need 
not  inform  your  Lordships,  that  you  have  before  you  a  case  calfiog 
for  the  utmost  attention  and  circumspection  in  regard  to  your  deei* 
sion.     Against  this  interlocutor,  which  I  have  stated  as  pronounced 
by  the  Court  of  Session,  an  appeal  has  been  lodged  in  your  Lord- 
ships* House,  and  the  opinion  formed  by  the  Judges  of  the  Court  of 
Session  does  not  appear  to  have  been  again  submitted  to  the  oont- 
deration  of  that  Court  itself.     I  mention  the  circumstance^  because, 
speaking  with  all  the  respect  that  I  know  to  be  due,  and  which  I 
profess  myself  unfeignedly  to  feel,  towards  the  Judges  of  that  Court, 
yet  I  must  say,  that  if  this  had  been  done,  their  Lordships  would 
have  had  their  attention  anxiously  called  to  the  grounds  of  their  de- 
cision, which  are  to  be  found  in  the  opinions  of  the  different  Jvdga, 
(the  notes  of  whose  opinions  we  have  upon  the  table),  and  thej 
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might  hare  embodied  their  reasons  in  their  judgment.     We  might        '^^^' 
have  deriTed  great  advantage  from  this,  and  hare  found  such  a  state-     ""  ^ 

ment  highly  useful.  It  would  haye  been  beneficial  in  the  formation  of  ^ 
our  judgment,  to  hare  found  it  therein  stated,  that  these  deeds  were  imvrb  kbb, 
not  granted  by  virtue  of  that  power  of  granting  feus,  but  that  they  ^^* 
have  been  granted  for  the  reasons  upon  which  each  of  those  learned 
persons  had  given  his  assent  or  dissent  to  that  doctrine,  with  a  view 
of  seeing  the  legal  grounds  upon  which  they  severally  maintained 
that  these  deeds  were  not  granted  in  the  due  exercise  of  that  re- 
served ^wer  in  the  deed  of  entail  of  granting  feus.  The  humble 
individual  who  now  addresses  your  Lordships,  certainly  has  great 
reason  to  lament  that  that  has  not  been  done  which  I  have  just  now 
alluded  to,  and  which  I  think  ought  to  have  been  done.  But,  con- 
ceiving it  to  be  the  first  duty,  the  most  pressing,  and  most  import- 
ant duty  upon  me,  to  offer  my  advice  to  your  Lordships,  either  to 
affirm  or  negative  the  interlocutor  appealed  from,  I  have  found  it 
my  duty,  in  absence  of  any  such  grounds,  to  take  th^  following 
view  of  this  case.  Before  the  year  1648,  which  is  the  date  of  the 
deed  of  entail  of  the  Boxburghe  estate  and  dignities,  which  have 
been  so  much  under  consideration  before  your  Lordships,  it  appears 
that  this  family  had  certainly  granted  feus  ;  and  I  mark  the  circum- 
stance, because  it  was  argued  at  the  bar,  and  was  intimated  below, 
(but  I  cannot  find  any  distinct  opinion  upon  this  point  in  the  notes 
upon  your  Lordships'  table),  that  this  power  of  feuing,  is  the  power 
of  feuing  which  may  be  called  the  administration  of  an  estate. 
Your  Lordships  are  to  conceive,  that  a  family,  of  this  dignity  and 
magnitude,  when  settling  their  estate  or  property  by  a  strict  entail, 
would  provide  that  no  more  than  a  few  parcels  of  land  should  be 
feued  out,  to  increase  villages  or  towns,  all  of  which  would  augment 
the  value  of  the  estate  in  general,  instead  of  diminishing  it,  as  might 
otherwise  happen,  and  this  you  find  was  a  power  conferred  by  a  deed 
which  prohibited  all  alienation,  contracting  debt,  altering  the  order 
of  succession,  or  doing  any  thing  in  diminution  or  hurt  of  the  estate, 
or  the  succession  to  it  As  to  the  limitations  of  the  estate  made  in 
1648, 1  need  not  trouble  you  with  them,  but  merely  state  that  the 
limitation  will  be  found  exceedingly  different  as  to  feus  before  that 
period,  and  between  that  and  the  succession  of  the  late  Duke  of 
Roxburghe  to  the  estate,  and  that  it  is  not  easy  to  reconcile  those 
feus  with  those  of  the  years  which  I  have  mentioned.  In  1648, 
your  Lordships  will  recollect  that  an  entail  was  made,  under  various 
limitations  as  to  different  parts  of  the  family,  which  I  need  not  re- 
call wholly  to  your  attention ;  suffice  it  to  observe,  that  that  deed 
contains  the  following  prohibitions,  fenced  with  irritant  and  resolu- 
tive clauses,  viz.  *  That  it  shall  not  be  lawful  to  the  persons  before 
'  designit,  and  the  heirs-male  of  their  bodies,  nor  to  the  other  heirs 
*  of  tailzie  above  written,  to  make  or  grant  any  alienation,  dispositiion, 
'  or  other  right  or  security  whatsomever,  of  the  said  lands,  lordships. 
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1812.  <  baronies,  estate  and  tiving  above  specified  nor  of  no  part  dieieo^ 
—'  *  neither  zitt  to  contiact  debts,  nor  do  any  deeds  whereby  the  same 

^^^  *  or  any  part  thereof  may  be  apprisit,  adjudgit,  or  evictit  fka  them, 

imrcs  KBB    '  °^'  ^^^^  ^  ^^  ^^7  other  thing  in  hurt  and  prejudice  of  thir  piitis» 

&c.        *  and  of  the  aforesaid  tailzie  and  succession,  in  haill  or  in  pert,  all 

<  quhilk  deedes  sua  to  be  done  by  them  are  by  thir  pntis  dedarit  to 

*  be  made  null  and  of  none  avail,  force,  nor  effect/  With  vespeel 
to  the  meaning  of  this  clause,  in  Scotch  deeds  of  entail,  it  will  be 
necessary  to  say,  that  there  must  be  in  these  instrument^  prohibt- 
tions,  not  only  against  alienation,  but  against  contracting  debt,  and 
against  altering  the  order  of  succession.  It  is  natural  to  tfoppo&B 
what  has  been  the  legal  adjudication  of  this  subject ;  for  when  we 
consider  the  effect  of  the  reservation,  if  it  have  the  constractiai 
which  was  contended  for  by  Mr.  Leach  on  the  part  of  the  appellant, 
it  being  in  truth,  (as  far  as  £30,000  a  year  goes),  an  altemtion  of 
the  succession,  and  one  that  has  the  effect  of  contracting  debt  It  ia 
not  unimportant,  that  if  there  be  a  direct  prohibition,  it  should  be 
seen  that  it  is  not  an  alteration  of  the  deed  of  sucoesNon,  or 
making  a  disposition,  and  contracting  debt,  which  would  alter  the 
order  of  succession.  We  cannot  construe  an  instrument  of  thia  aort, 
sitting  as  the  Court  of  Session  do,  for  we  do  it,  so  as  not  to  put  a 
construction  upon  these  Scotch  deeds  of  entail  which  would  operate 
as  an  actual  disposition.     Then  there  follows  this  reservation,  *  r&- 

*  serving  always  liberty  and  privilege  to  our  sds  airis  of  tailzie  to 

*  grant  feus,  tacks,  and  rentals,  of  such  parts  and  portions  of  the 

*  said  estate  and  living,  as  they  shall  think  fitting,  providing  the 

<  samen  be  not  made  and  granted  in  hurt  and  diminution  of  the 

*  rental  of  the  samen  lands,  and  otherwise  aforesaidis,  as  the  samen 

*  sail  happen  to  pay  the  time  that  the  saids  airis  shall  suooeed 
*'  thereto.'  And  I  beg  to  chain  down  to  your  Lordships'  attenlioB, 
(if  I  may  use  the  expression),  that  this  is  not  a  separate  reservatkn 
as  to  granting  feus,  but  a  reservation  as  to  the  power  of  granti]^ 
tacks,  feus,  or  rentals ;  and  therefore  the  construction  your  Loid-> 
ships  are  to  put  upon  this  clause  must  be  one  which  is  apt,  snitahle, 
and  fitting  to  all  the  objects  of  it.  Then  follows  this  proviso,  *■  as  they 
'  shall  think  fitting.'  '  They  *  must  mean  heirs  of  t^zie  for  the  time 
being,  as  is  proved  by  what  immediately  follows,  viz. '  providing  the 

*  samen  be  not  made  nor  granted  in  hurt  and  diminution  of  the 
'  rental  of  the  samen  lands,  and  others  foresaidis,  as  the  samen  shall 

*  happen  to  pay  the  time  that  the  saids  airis  shall  succeed  thereto.' 
The  consequence  of  this  is,  that  the  general  prohibitions  against  i 
ating  the  lands,  contracting  debts,  or  altering  the  order  of 
sion,  are  qualified  by  a  provUof  which  we  in  Eng^d  should  call  a 
species  of  alienation,  although  it  would  not  be  so  denonuaated  in 
the  Scotch  kw  ;  that  is,  the  making  feus,  rentals,  and  the  grantiiig 
of  leases,  as  the  heirs  of  tailzie  in  possession  shall,  firom  time  to  tine, 
see  fitting,  providing  the  rent  be  reserved  upon  all  those  portions  of 
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land  which  was  then  the  rent  payable  for  the  same.    To  English       1312. 
lawyers  it  would  be  a  material  consideration  that  the  rental  at  the    ....... 

time  the  leases,  fens,  &c.  were  made,  was  a  rental  made  at  the  time  kbr 
the  heir  succeeded  to  the  estate.  If  this  were  an  English  case,  no-  j^j^J^' 
body  could  deny,  that  if  I  had  succeeded  to  this  estate  at  the  age  of  &cT 
twenty.one,  and  it  were  rented  at  £21,000,  and  that  I  had  liyed  to 
be  ninety  years  of  age ;  and  when  at  that  age  the  rent  amounted  to 
£90,000,  nobody,  I  say,  could  deny  that  it  would  be  competent  to 
me  to  make  a  lease  of  that  estate  in  trust  to  my  femily,  at  the  rent 
of  £21,000,  and  not  of  £90,000,  that  sum  of  £21,000  being  the 
amount  of  the  rental  at  the  time  I  succeeded  to  the  said  estate.  We 
shall  stop  here  a  moment,  to  comment  a  little  upon  these  words,  *  feus 
*  tacks,  and  rentals*'  What  the  feu  was  originally  we  certainly  haye 
not  had  any  assistance  from  these  notes  to  learn.  It  appears  to  haye 
become  a  naked  dry  ciyil  property,  not  in  any  ways  connected  with 
militaiy  seryice.  At  least  we  are  not  able  to  collect  that  it  was  so 
from  these  notes.  In  the  course  of  my  attention  to  this  subject,  I 
bare  been  able  to  peruse  various  books,  in  order  to  get  better  in- 
formation upon  this  matter.  These  feus  now,  I  take  it,  may  be  re- 
presented to  be  something  of  this  sort.  They  were  granted  to  a 
yassal  and  his  heirs,  resenring  certain  seryices,  which  are  called 
casualties,  and  which  your  Lordships  haye  heard  a  great  deal  of  in 
the  course  of  this  argument.  As  to  leases  particularly,  speaking  of 
the  law  of  Scotland,  they  differ  yery  much  from  leases  speaking  of 
the  law  of  England  ;  and  if  your  Lordships  look  into  authors  in  ge*- 
nera],  you  will  find  they  tell  you  that  they  must  haye  a  termination, 
or  what  is  called  an  ish  or  issue.  Now  the  term  of  999  years  here 
is  like  a  perpetuity, — an  issue  that  may  never  come,— and  therefore 
is  much  the  same  as  a  perpetuity  ;  and  there  have  been  instances  of 
late  in  which  undoubtedly  it  has  been  held  by  courts  repeatedly, 
that  the  power  of  leasing  found  in  a  deed  of  strict  entail,  is  a  power 
of  administxation  for  the  benefit  of  the  estate,  and  therefore  they  hold 
that  you  must  make  such  leases  as  are  likely  to  be  a  benefit  to  the 
estate,  arbitrio  boni  viriy  not  for  the  purpose  of  your  acquiring  pro- 
perty, but  for  the  beneficial  interest  of  those  concerned.  A  rental  is 
another  species  of  grant,  which  differs  (as  £sr  as  I  can  understand 
it  £nm  the  books)  from  the  other  two,  being,  generally  speaking,  to 
successors,  but  which  would  only  go  to  the  first  succession  of  heirs. 
The  clause  must  be  conudered  with  reference  to  all  the  three  sub- 
jects I  have  mentioned.  I  should  tell  your  Lordships  that  we  have 
not  had  many  of  these  sort  of  cases  before  us ;  but  our  assistance  is 
chiefly  to  be  drawn  firom  cases  in  which  the  author  of  the  deed  has 
described  nothing  about  a  feu,  a  tack,  or  a  rental ;  for  the  question 
is  not  here^  what  part  of  a  lease,  rental,  or  feu  could  be  granted  ? 
which  would  be  the  case,  if  the  author  of  this  entail  had  not  stated 
what  sort  of  rental  riiould  regulate  those  grants.  The  provUo  is, 
that  there  shall  be  granted,  at  the  rent  payable  for  said  lands  at  the 
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1812.        time  the  heir  of  tailzie  succeeded ;  and  the  question  is,  fint,  Whether 
•  he  have  not  intimated  that  as  a  condition  ?  and^  in  the  next  place, 

^^  whether  he  hare  not  intimated  ikai^  as  heing  the  heir  of  tuUe  bj 
iNNEs  KEB,  ^^^  construction  of  the  Scotch  instrument  ?  (that  being  the  constnie- 
&c.  tion  of  an  English  one),  I  thought  that  an  heir  of  taihde  could  let  • 
lease  at  the  rent  payable  at  his  own  time  of  succession,  which  is 
given  in  the  proviso  itself  which  makes  it  difficult  to  consider  it 
merely  as  a  power  of  management  If  the  case  had  rested  here,  and 
if  there  had  been  but  one  feu  granted,  suppose  the  feu  of  the  po% 
of  Fieurs,  with  the  exception  of  the  mansion  house  and  forty-i 
acres  of  land,  (which  are  excepted,  because  1  may  venture  to  i 
tion,  that  the  Court  of  Session  has  held  that  the  mansion  house  ihall 
not  be  considered  as  included,  whatever  be  the  extent  of  the  terms 
which  describes  it),  and  supposing  your  Lordships  could  lay  outof  joor 
consideration  at  present  that  material  circumstance,  (speaking  of  it 
as  an  English  lawyer),  that  that  feu  of  the  policy  of  Fleurs  coDtaini 
a  feu  of  a  very  considerable  portion  of  land  which  paid  no  rent  at  all 
at  the  time  of  the  succession  of  the  late  Duke  of  Roxbuighe,  and 
which  was  in  his  own  possession.  This  would  be  considered  as  a 
strong  circumstance  in  an  English  deed.  Supposing  that  the  ^ei- 
tion  had  been  in  this  case,  Is  that  feu  good  ?  and  that  the  Court  of 
Session  had  not  to  look  at  the  fifteen  other  feus,  which  I  will  represent 
by  and  bye,  leaving  the  question  then  to  be,  whether  that  feu  be  or 
be  not  a  good  one  ?  a  consideration  I  have  not  seen  any  trace  o(  nor 
heard  either  in  judgment  nor  in  argument  in  this  case.  If  thepaztj 
were  right  in  saying  that  this  power  of  feuing  was  only  to  be  exer- 
cised for  the  purpose  of  enabling  them  to  erect  houses  in  tovrm  or 
villages,  or  in  other  places,  where  houses  might  give  an  additional 
value  to  the  rest  of  the  estate,  if  that  could  be  made  out,  it  wodd 
be  difficult  to  say  that,  independent  of  the  fifteen  other  feus>  such  a 
feu  as  that  could  stand,  as  that  is  a  feu  (whether  the  rent  be  £700 
or  £1400  a  year)  which  is  not  made  for  any  such  purpose  as  that; 
and  yet  the  first  question  that  occurs  is  this,  Would  that  one  fea 
have  been  good  without  more  ?  I  can  assure  your  Lordships  that  I 
have  not  been  able  to  find,  that  which  I  confess  I  always  look  very 
anxiously  for,  not  as  deciding  my  judgment  (because  I  oould  not  be 
here  in  a  Court  of  appeal  to  have  any  thing  to  decide  it,  but  merdy  to 
assist  it  in  its  decision),  I  have  found  nothing  to  show  me,  whether  it 
would  be  good  or  bad.  Having  stated  that,  I  proceed  to  recall  to  your 
Lordships*  recollection,  not  what  issue  they  had,  and  what  they  for- 
merly decided,  as  you  are  fully  acquainted  with  these  drcumstanoeiy 
but  to  state  the  facts  generally.  It  appears,  that  in  the  month  of 
March  1804.  the  last  Duke  of  Roxbuighe  succeeded  to  this  estate. 
I  forbear  to  say  one  single  word  about  the  acts  of  that  noble  penon, 
about  his  motives  in  the  settlement,  or  his  purposes,  either  as  pur- 
poses worthy  of  him,  with  reference  to  the  Qawler  family,  or  whe- 
ther or  not  he  sufficiently  attended  to  the  old  heirs  of  entail.    I  hare 
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nothing  to  do  with  these  circamstances ;  as  a  judge,  I  have  only  to        ^^^2. 
consider  the  legal  effect  of  them.     WhateTer  were  his  motives,  they 
make  no  difference  here ;  if  they  were  not  good,  they  will  not  make  ^^ 

the  deeds  not  good  if  they  he  otherwise  good ;  nor  will  they  make    inmbs  kbb, 
them  good  if  they  he  otherwise  had.    In  other  words,  they  will  not  ^^' 

affect  the  validity  of  these  deeds.  I  therefore  pass  over  that  part  of 
the  snhject  with  this  single  remark.  He  then  executed  a  trust- 
deed,  the  particulars  of  which  I  will  not  trouble  you  with. — On  the 
18th  June  1804,  by  a  trust  disposition,  he  conveyed  to  Mr.  Henry 
Qawler  Ker,  and  Mr.  Seton  Ker^  the  whole  estate  of  Roxburghe, 
for  the  purpose  of  paying  the  sum  of  £3000  to  the  Duchess,  as  an 
additional  annuity,  together  with  the  sum  of  £6000,  in  addition  to 
the  sum  of  £4000  provided  to  her  in  her  contract  of  marriage,  and 
also  for  paying  any  sum  or  sums  not  exceeding  £100,000  in  whole, 
to  such  person  or  persons,  and  subject  to  such  conditions  as  the  said 
Maiy,  Duchess  of  Roxburghe,  my  wife,  in  case  she  shall  survive  me, 
ahaU,  by  any  writing  or  writings  to  be  executed  by  her,  in  due  and 
legal  form,  direct  and  appoint  to  be  paid  to  such  person  or  persons 
after  her  death.'  The  trustees  are  thereby  enjoined  to  pay  £10,000 
to  Mr.  Hamilton  Fleming,  therein  described  as  £arl  of  Wigton ;  and 
they  were  authorized  to  borrow  the  above  sums,  and  grant  heritable 
securities  for  the  same.  The  trustees  were  further  enjoined  to  pay 
a  variety  of  annuities  to  different  persons,  objects  of  the  Duke's  re- 
gard, to  the  amount  of  several  thousand  pounds  a-year,  so  that  the 
interest  of  the  debt  which  the  trustees  were  authorized  to  borrow  on 
heritable  security,  to  pay  his  legacies,  joined  to  the  yearly  annuities, 
amount  to  no  less  a  sum  than  £13,500  per  annum.  This  deed  con- 
tained an  express  power  of  revocation.  His  Grace  executed  the 
first  entail  upon  the  18th  of  June  1804,  by  which  he  disponed  the 
whole  estates  of  Roxburghe  to  and  in  &vour  of  himself,  and  the 
heirs  male  of  his  body,  and  the  heirs  of  their  bodies ;  whom  fail- 
ing, to  the  heirs  female  of  his  body,  and  the  heirs  of  their  bodies 
— ^the  eldest  being  always  preferable — and  succeeding  without  divi- 
sion, after  which  the  destination  is  thus  continued,  *  whom  foiling,  to 
Lady  Essex  Ker,  sister  of  John,  last  Duke  of  Roxburghe,  and  the 
heirs  male  and  female  to  be  lawfully  procreated  of  her  body  ;  whom 
failing,  to  Lady  Mary  Ker,  also  sister  of  John,  last  Duke  of  Rox- 
burghe, and  the  heirs  male  and  female  lawfully  to  be  procreated  of 
her  body ;  whom  failing,  to  John  Bellenden  Gbwler,  Esq.,  eldest  son 
of  the  deceased  John  Oawler  of  Ramridge,  in  the  county  of  South- 
ampton, Esq.,  procreated  between  him  and  my  cousin-german, 
Caroline  Bellenden,  his  wife,  eldest  surviving  daughter  of  John.  3* 
Lord  Bellenden,  and  the  heirs  male  and  female  lawfully  to  be  pro- 
created of  the  body  of  the  said  John  Bellenden  Oawler  ;  whoili  failing, 
to  Heniy  Gbwler,  Esq.,  his  brother-german,  and  the  heirs  male  and 
female  lawfully  to  be  procreated  of  his  body  ;  whom  failing,  to  the 
heirs  male  and  female  hiwfully  procreated  of  the  body  of  the  de- 
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1812.       ceased  Diana  BellaideB,  daughter  of  the  eaid  John,  thifd  Lord  fid- 
■    lenden,  with  John  Bolteei  of  Membland,   in  the  county  of  Dera, 
KB&         Esq.,  her  husband  ;  whom  foiling,  to  his  own  nearest  heirs  and  » 
iHiijtljsiEB,    "'^"  whomsoerer,  the  whole  kinded  estates  of  Boxbarg^e,  and  abo 
&c.     '  the  honours  and  dignities  of  the  fiimilj.'    This  deed  contains  ample 
powers  of  revocation,  in  the  following  words :  '  Reserving  foil  power 
to  me,  at  any  time  of  my  life,  by  any  writing  or  writmgs  under 
my  hand,  executed  in  legal  and  proper  form,  not  only  to  revoke  aid 
alter  these  presents  in  whole  or  in  part,  but  also  to  sell,  alienate,  or 
dispose  the  aforesaid  lands,  earldom,  lordships,  baronies,  and  odien, 
or  any  part  thereof,  or  to  contract  debt  thereon,  upon,  or  even  g»- 
tuitously  to  dispose  thereof,  or  burden  the  same  as  I  shall  think  pro- 
per, as  fiilly  and  freely  as  if  these  presents  had  never  been  granted  \ 
but  declaring,  that  any  alteration  or  revocation  shall  not  be  inferred 
by  implication  or  construction/  And,  subsequently,  there  were  deedsof 
entail,  with  references  to  the  power  of  revocation  contained  in  all  ef 
ihem,  and  it  has  been  contended  at  the  bar,  that,  all  taken  together,  n- 
voke  the  grant  of  the  feus.    These  entails  themselves,  your  Lordabi^ 
will  recollect,  have  been  entirely  set  aside ;  but,  upon  the  qneatka 
whether  these  entails  did  or  did  not  revoke  the  grants,  if  that  wen 
argued  much  in  the  Court  below,  I  have  not  been  able  to  find  anj 
thing  said  in  the  notes  of  the  judges,  or  in  the  judgment  of  the  Court 
of  Session.    I  might  make  the  same  observation  as  to  another  pomt, 
viz.  as  to  whether  these  settlements  were  to  be  considered  as  moWif 
causa  settlements.    I  do  go  the  length  of  saying  that  there  is  nothisg 
in  the  notes  that  gives  any  information  upon  that  point.    Upon  tiie 
26th  of  Sept.  1804,  the  Duke  executed  a  second  trust  deed  in  fr- 
vour  of  the  same  persons,  and  giving  power  to  trustees  to  sell  as  moek 
of  the  estate  as  was  necessary  to  pay  off  all  the  I^actes  enumerated 
in  the  previous  trust  deeds.    The  device  of  making  these  feus  wai 
this ;  it  had  been  represented  that  the  late  Duke,  being  advised  that 
his  former  deeds  of  entail  were  ultra  the  laws,  and  would  not  pemiit 
him  to  make  such  an  entail,  he  proceeds,  by  the  assistance  of  lawjeiBi 
to  execute  what  is  called  a  subsidiary  settlement ;  that  is,  to  exeeofte 
a  power  of  granting  feus.     Whether  they  must  have  advised  hin  to 
grant  the  whole  beneficial  interest  of  this  estate  (except  so  macfa  m 
was  constituted  by  the  actual  rental  of  the  estate  at  the  time,  by  die 
deeds  of  the  grantees  of  the  fens),  or  whether  they  thought  then* 
selves  under  an  obligation  to  attend  to  his  interest  in  these  isstro- 
ments,  that  it  should  itself  be  made  a  subject  of  entail,  leaving  oat 
Lady  Essex  and  Lady  Mary  Ker,  these  are  motives  which  I  do  aot 
enter  into.    By  making  an  entail  similar  in  limitation  as  to  the 
granting  of  the  feus,  viz.  that  if  granting  the  feus,  in  the  exerdae  of 
the  power  connected  with  the  effect  of  the  entail  of  the  fens,  would 
tend  not  to  keep  the  alienation  exaotiy  the  same  in  point  of  proper- 
ty to  the  Boxbuighe  fiimily»  as  in  the  alteration  of  the  entail  itoeK 
if  that  had  been  consistent  with  the  deed  of  1648.    If  the  rsnlai  had 
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become  £40,000  a  year,  it  would  kaye  been  an  alienation  of  the  pro-        1812. 

perty  to  that  extent    With  this  riew,  they  say,  (and  I  do  not  ap-     

prebend  that,  unless  there  be  a  law  of  Scotland  which  we  haye  not  ^^^ 
heard  much  of,  nor  found  in  the  decisions  of  that  Court,  upon  the 
execution  of  a  power  to  feu, — unless  there  be  authority  enough  in  &c. 
point  of  principle  and  decision  to  say,  that  if  a  man  do  a  thing  in  the 
form  prescribed,  it  shall  not  have  the  effect  unless  it  answers  the 
form  and  purposes  of  the  author),  it  would  be  difficult  to  substantiate 
it  in  the  English  law.  We  have  some  few  cases  that  go  to  that  propo- 
sition. If  a  power  be  given  to  appoint  a  sum  of  money,  to  be  paid 
in  such  parts  and  proportions  as  a  father  shall  think  proper,  to  his 
children,  we  have  said  in  our  courts  of  equity.  You  shall  not  exe* 
cute  it  in  an  illusory  manner ;  nothing  can  be  allowed  to  answer 
ihe  purpose  as  to  one,  and  to  elude  it  as  to  another.  It  is  a  bequest 
to  children,  and  it  shall  be  executed  according  to  the  nature  of  the 
trust.  If  a  father  see  a  child  about  to  die,  and,  knowing  that  he  is 
to  be  administrator  of  that  child,  make  a  settlement  in  favour  of  that 
child,  a  court  of  equity  says  that  it  is  a  fraud,  as  it  is  for  his  own 
benefit  The  true  question,  in  these  cases,  is  this,  whether  the 
thing  done  be  effected  by  altering  the  power  intended  ?  but  if  it 
answer  the  purposes  intended  as  to  some,  and  is  less  beneficial  as  to 
others  than  he  meant  they  should  take,  then  it  is  impossible  for  one 
to  say,  that  the  power  is  executed  as  the  man  has  given  it,  if  it  shall 
not  have  the  effect  which  naturally  should  flow  from  it.  With  re- 
spect to  bishop's  lands,  where  they  had  a  power  of  granting  leases 
for  seven  years,  it  was  never  intended  that  they  should, — the  law 
has  said  so,  and  nothing  can  alter  it.  If  there  be  an  old  rental  pre- 
served, a  tenant  for  life  may  make  a  lease  at  the  old  rent,  if  it  were 
intended  to  be  preserved,  or  if  the  author  said  he  should  not  preserve 
the  old  rent,  he  cannot^mix  himself  so  as  to  reform  it  The  true  ques- 
tion is  this,  (one  which  we  cannot  get  at  till  we  have  resolved  a  great 
many  upon  which  no  cases  are  to  be  found  at  all),  Whether  those 
sixteen  feus,  every  one  of  the  same  date,  all  drawn  or  granted  by  the 
same  person,  with  many  of  them  containing  estates  never  let  at  any 
rent  at  all,  but  in  the  natural  possession  of  the  Duke ;  Whether 
these  deeds  are  or  are  not  granted  in  the  due  execution  of  the  power 
-which  authorized  feus,  and  whether  they  comprehend  the  whole 
estate?  2dly,  Whether  they  can  be  posnbly  rendered  invalid  by 
the  heirs  of  entail  of  the  deed  of  1648,  from  the  circumstance  that 
it  was  intended  to  substitute  another  species  of  heirs.  8dly,  What  was 
the  worth  of  one  of  these  feus,  if  no  more  feus,  nor  any  other  deeds, 
bad  been  granted  ?  That  I  would  wish  to  know ;  and  next,  I 
would  wish  to  know  whether,  if  one  will  do,  two  will  also  do ;  if 
two  will  do,  will  SIX  do  ;  if  six  will  do,  will  eight  do  ;  and  if  eight 
will  do,  will  sixteen  do ;  or  will  any  intermediate  number  between 
these  be  deemed  proper  to  be  substantiated  ?  Your  Lordships  will 
4ii  idE  I  am  making  very  nice  and  curious  inquiries  ;  but  I  must  ob- 
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1812.       serre,  thej  are  such  as  I  am  bound  to  make.    The  Jadges  in  the 
—    Court  below  have  stated,  that  these  feus  have  not  been  granted  in 

^'^         due  execution  of  the  power  of  feuing ;  and  I  ask,  whj  ?    The  Locd 
iMNESKEB    «^^8^<^  Clerk,  in  an  able  argument,  says  that  fifteen  of  these  fens 

&c.        will  do,  and  the  sixteenth  will  partly  do,  meaning  the  feu  of  Fleurs ; 
and  the  reason  assigned  for  this  is,  that  for^-seren  acres  of  land  are 
so  little,  by  way  of  an  appendage  to  the  mansion  house  of  Fleun, 
that  if  they  have  no  more  than  that  number,  they  may  as  well  have 
a  stone  quarry  as  a  house ;  in  fact  his  opinion  is,  that  fifteen  of  these 
feus  will  stand,  but  there  should  be  700  more  acres  given  to  the 
mansion  house  of  Fleurs.     I  ask,  then,  upon  what  principle  ia  this 
said  ?     It  may  with  equal  propriety  be  said,  if  one  of  these  feaa  be 
bad,  then  all  of  them  are  bad ;  or  if  one  of  them  be  good,  then 
the  others  are  good.    If  you  mean  to  say,  that  because  this  is  an  ali- 
enation of  the  whole  estate,  it  is  connected  with  those  back  deeds  or 
settlements  of  the  feu  property,  and  therefore  altogether  not  a  grant 
of  feus,  but  an  alteration  of  the  succession,  by  frittering  away  the 
estate ;  upon  that  principle  it  should  not  stand,   although,   aa  an 
English  Judge,  I  might  understand  it ;  but  to  say  that  the  fifteen 
feus  shall  stand  good  and  the  sixteenth  not,  is  really  a  princi^ 
which  I  do  not  know  how  to  grapple  with.   Another  learned  Judge, 
in  a  most  able  argument  too,  says  he  reserves  to  himself  the  consid- 
eration whether  the  policy  of  Fleurs  and  Broxmouth  will  do  at  all. 
He  has  not  stated  what  is  the  principle  upon  which  I  am  to  aay, 
that  fourteen  feus  will  do  upon  general  terms,  but,  in  all  human  pro- 
bability, two  will  not  do.    There  is  another  learned  Judge  of  that 
Court,  to  whose  opinion  I  bow  with  respect,  from  his  high  situation, 
and  his  knowledge  of  the  law  of  that  countiy,  who  expresses  himself 
very  much  in  the  manner  that  an  English  lawyer  would  do,  viz.— • 
that  you  are  to  look  at  the  terms  of  the  power  granted,  and  that  no- 
thing should  be  avoided  by  a  judge  so  much  as  the  assuming  a  dis- 
cretionary power ;  but  that  he  is  to  execute  according  to  the  dictates 
of  the  public  law,  and  the  will  of  the  individual  who  has  tested,  in^tfae 
actual  execution  of  a  settlement,  as  far  as  is  consistent  with  those  laws. 
After  stating  these  sentiments,  he  says  that  he  thinks  he  must  sop- 
port  one  half  of  those  fens,  and  no  more.    Upon  what  principle  he 
can  support  this  opinion  I  really  cannot  tell.    Another  difficulty  is, 
to  ascertain  who  is  the  person  who  is  to  make  choice  of  the  half  I 
am  to  support,  or  who  is  to  distinguish  it  from  the  other  half?    Be- 
fore your  Lordships  come  to  grapple  with  the  great  and  general 
question,  we  ought  to  know  what  die  law  of  Scotland  is  upon  those 
points.    It  is  incontrovertible  that,  upon  this  occasion,  there  was  a 
contract,  or  something  like  a  contract, — a  binding  agreement,  or  an 
honorary  agreement, — ^that  these  feus  should  be  made  the  subject  of 
an  entail ;  and  I  do  not  hesitate  to  say,  that,  speaking  of  these  feos 
of  entail  together,  they  would  certainly  operate  as  an  alienation  in 
common  parlance ;  but  whether  an  alienation  within  the  terms  prohi- 
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biting  an  alienation  in  a  Scotch  entail,  or  an  alteration  of  the  order  jg|2. 

of  succession^  is  quite  a  different  question  from  what  is  an  alienation  _ 

in  common  parlance,  and  upon  which  I  shall  not  pronounce.  krr 

**  There  were  other  deeds  executed  by  the  Duke  affecting  the  en«  ^- 

INKFS  KRR 

tail.     They  have  been  represented  as  deeds  which  are  expressly  or         &c .     ^ 

impliedly  reyoking  the  grants  of  those  feus,  or,  in  other  words,  as 

morlU  causa  deeds  ;  but  whether,  strictly  speaking,  they  be  or  be  not 

8o,  is  the  question ;  yet  they  have  been  represented  as  morlis  causa 

deeds. 

With  respect  to  what  has  been  urged  and  what  has  been  said  as 
to  the  infeftment,  and  as  to  whether  there  were  infeftment  or  not, 
daring  the  life  of  the  Duke,  the  question  stands  upon  the  general 
effect  of  those  deeds,  as  operating  upon  the  feus.  These  are  ques- 
tions upon  which  I  have  only  to  say,  that  I  hare  looked  in  vain  for 
that  degree  of  information  which  I  have  always  derived  from  papers 
laid  upon  your  Lordships'  table  from  the  Court  of  Session ;  and  I  am 
not  ashamed  to  say,  that,  after  spending  many  hours  in  perusing 
them,  I  should  be  afraid  indeed  to  determine  a  case  which  so  deeply 
affects  the  laws  of  property  in  Scotland,  and  which  so  materially  in- 
terests in  point  of  value  the  persons  who  are  at  present  suitors  be* 
fore  your  Lordships,  upon  such  slight  information  as  we  at  present 
have  laid  before  us.  Now  it  is  in  this  view  of  the  case  that,  after 
reading  the  opinions  and  doctrines  of  the  Judges  of  the  Court  be-  , 
low,  after  readiog  all  the  papers,  and  abstracting  from  them  with  my 
own  hand  all  the  material  matter  upon  every  point  therein  stated, 
with  an  inclination  to  pronounce  a  decisive  opinion,  my  real  convic- 
tion is,  that  I  cannot  come  to  a  proposition,  either  negative  or  affir- 
mative, upon  this  subject  There  is  another  view  which  is  most  im- 
portant, if  this  were  a  case  to  be  decided  by  the  law  of  England,  and 
it  may  by  possibility,  be  the  influence  of  the  view  taken  from  the 
knowledge  of  the  law  of  England,  by  which  my  mind  may  feel  more 
upon  the  subject  than  is  justly  due  to  it.  This  power,  in  the  present 
case,  is  a  power  to  grant  feus,  tacks,  and  rentals,  provided  the  rent 
18  preserved  which  was  paid  for  the  lands  at  the  time  of  the  heir  of 
tailzie  executing  that  power  came  to  the  estate.  It  would  be  no  ob- 
jection, unquestionably,  that  such  feus,  tacks,  or  rentals,  were  grant- 
ed before,  bat  that  which  appears  to  me  to  be  extremely  doubtful,  or 
at  least  to  admit  of  considerable  doubt,  is,  whether  it  be  possible  to 
niake  any  of  these  feus,  which  contain  lands  and  subjects  never 
fened  before,  and  which  had  no  rents  fixed  upon  them  on  being 
leased  or  granted,  so  as  to  support  those  feus  either  wholly  or  in  part. 
It  appears  to  me  that  such  a  feu  cannot  be  wholly  supported,  for  it 
is  not  a  feu  complying  with  the  condition  imposed.  If  those  words, 
for  a  yearly  value,  be  to  be  relied  upon,  your  Lordships  would  have 
to  consider,  whether  the  rent  reserved  was  of  adequate  yearly  va- 
lue. But  the  question  is,  whether  it  were  not  rated  at  the  rent 
which  was  actually  paid,  and  not  that  at  which  it  may  be  valued  at, 

VOL.  V.  2  8 
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1812.       ^^  ^"  extremely  material,  as  it  strikes  me,  in  another  point  of  Tiew. 

,____^    Tiz.  with  respect  to  the  mines  and  minerals.    In  looking  into  the 

KER         Scotch  law  hooks  upon  the  suhject,  I  find  it  was  not  rerj  nsoal,  M 

*•  the  question  still  would  he,  What  the  tack  was?    Where  are  yon  to 

^*'^&c'^**'  *°^  *  ^^^  *^^*  contained  a  stipulation  for  what  was  to  he  paid  for 
mines,  if  reserred  in  the  leases  ?  Then  it  may  he  said,  that  al- 
though these  feus  may  he  good  in  one  respect,  yet  they  may  be  hid 
as  to  the  power  here  exercised ;  but  as  far  only  as  that  is  consistent 
with  the  number  that  may  be  granted,  they  ought  to  be  good. 
Now,  apply  this  to  the  whole  sixteen  feus.  If  you  aay  some 
fens  may  be  made,  but  sixteen  is  an  excess,  then  the  questioa 
comes  to  be,  What  is  the  excess  ?  Is  it  one  half  of  the  whole 
number,  or  is  it  only  an  excess  of  two,  or  is  it  an  excess  cf 
all  aboye  part  of  one  ?  Where  is  the  line  by  which  yoar  Lord- 
ships are  to  mark  out  what  is  the  excess,  and  what  is  not  the  ex- 
cess ?  Then,  I  say,  apply  that  reasoning  to  any  one  feu.  Take  that, 
for  instance,  as  to  the  policy  of  Flours.  Under  the  meaning  of 
this  clause,  if  the  mines  could  be  feued  out  at  the  rentals  that  were 
then  paid,  what  becomes  of  such  as  neyer  have  been  leased,  and 
haye  no  rent  ascribed  to  them  ?  The  feu-duty  being  that  whi^ 
has  reference  to  the  entire  rent  of  the  whole  of  the  premiaei, 
and  being  an  entirety,  what  rule  has  the  author  of  that  deed  giyea 
you  so  as  to  enable  you  to  separate  the  whole  of  them  the  one 
from  the  other,  or  to  part  them  so  as  to  apply  a  part  oi  the 
rent  which  would  be  applicable  to  such  part  of  the  lands  aa  hate 
neyer  paid  rent  ?  The  matter,  I  must  say,  appears  extremeij  £fi- 
cult  of  consideration  in  that  point  of  yiew.  Upon  the  whole,  it  it 
not  my  intention  to  go  through  cases  which  might  by  some  be 
deemed  proper  to  be  alluded  to,  because,  I  say,  in  the  first  plaee. 
that  cases  as  to  the  power  of  granting  leases  are  not  applicable  to 
this  particular  case,  in  any  one  yiew  you  can  take  of  it,  for»  in  deter- 
mining this  case  judicially,  your  Lordships  ought  to  know  what  it 
the  efiect  of  eyery  instrument  taken  separately  as  to  its  clauaet,  aad 
what  is  the  effect  of  them  taken  together  ;  and  further,  we  ought  to 
be  able  to  learn  upon  what  ground  it  is  that  the  decision  in  the 
Court  below  has  proceeded.  We  find  one  judge  attributing  great 
weight  to  the  circumstance  of  taxing  the  casualties ;  in  some  cases 
it  would  be  no  objection  in  my  opinion ;  in  other  cases  you  find 
some  judges  saying  that  it  is  a  decisiye  objection  to  those  feus.  It 
is  fit  that  we  should  know  the  sentiments  and  reasons  of  these  jod- 
ges  much  more  fully  than  we  do  at  present  upon  that  point  In 
speaking  of  the  application  of  cases,  your  Lordships  haye  the 
Greenock  case.  I  can  take  that  case,  without  bearing  upon  this  case 
at  all.  If  you  can  apply  the  principle  of  the  arbiirium  boni  wrt, 
then  you  can  so  determine  that  fifteen  out  of  sixteen  fens  are  to 
stand;  hut  I  confess  I  cannot  see  the  application  of  that  case  to  tUs 
complicated  one.  It  is  upon  these  grounds,  assuring  yonrjLordshipi^ 
at  the  same  time,  that  I  haye  taken  as  much  pains  as  I  could,  not  t» 
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i  the  parties  from  this  bar,  but  to  have  come  to  the  conclosion,        1812. 

either  of  reversiDg  or  of  affirming  this  judgment,  and  that  I  haye     

bestowed  as  much  attention  and  assiduity  npon  this  important  qnes>         kbk 
tion  as  I  have,  erer  done  npon  any  question  whatever.     I  confess  ^ 

I  cannot  come  to  a  decisioo,  that  this  judgment,   pronounced  in  Sic! 

the  Court  below,  is  either  right  or  wrong.  In  a  question,  therefore, 
of  this  great  magnitude  and  value,  I  should  advise  your  Lordships  to 
do  that  which  Lord  Thurlow  and  Lord  Rosslyn,  and  others,  had 
done  under  similar  circumstances.  In  calling  upon  your  Lordships 
to  review  the  whole  question,  and  not  only  to  review  it,  but  submit 
to  your  consideration  and  adoption,  a  resolution  by  which  we  re- 
spectfully call  upon  the  learned  Judges  of  the  Court  of  Session  to 
fltate  specifically  the  grounds  upon  which  they  consider  these  feus, 
as  either  granted  in  the  due  exercise,  or  not  in  the  due  exercise  of  this 
feaing  power.  Conceiving  this  question  to  be,  both  in  point  of  value 
of  property  to  the  in£viduals  concerned,  and  as  involving  a  doctrine 
in  the  law  of  Scotland  of  the  most  vital  importance  to  all  concerned 
IB  estates  tailzied  in  Scotland,  it  does  appear  to  me  that  this  is  a  case, 
perhaps  the  first,  but  unquestionably  a  case  which  requires  us  to 
make  use  of  every  means  to  get  that  information  which  the  act  of 
1807  has  enabled  us  to  call  for ;  and,  in  pursuance  of  that  intention, 
I  should  propose  to  remit  this  again  to  the  Court  of  Session  in  Scot- 
land, and  to  request  the  Judges  to  state  their  opinions,  and  the  rea- 
sons for  the  opinions  which  they  have  formed,  as  to  all  or  each  of 
the  deeds  sought  to  be  reduced)  taking  into  consideration  whether 
tfiej  are  to  be  looked  upon  as  general  or  special ;  and,  in  their  fu- 
ture judgment  to  state,  specifically,  whether  all  or  any  of  the  deeds  in 
qoestion  were  granted  in  conformity  with  the  power  of  feuing  con- 
tained in  the  original  deed  of  entail ;  and  with  the  request  that  that 
Division  of  the  Court  of  Session  under  whose  more  immediate  deli- 
beration this  question  has  come,  shall  require  the  opinion  of  the 
J«dges  of  the  other  Division.  His  Lordship  then  concluded,  with 
submitting  to  the  consideration  and  adoption  of  the  House,  the  fol- 
lowing resolution : — 

(Fide  this  at  the  end  of  Lord  Lauderdale's  speech.) 

SLuUi  OP  Lauderdalb  said, 
"  My  Lords, 

*'  I  felt  great  regret  formerly  in  differing  from  the  noble  and 
learned  Lord  who  has  just  now  addressed  your  Lordships,  when  ano- 
ther point  in  this  important  cause  was  under  consideration  in  this 
House.  It  was  my  resolution  this  day  not  at  all  to  interfere  in  the 
discussion  of  this  pther  very  important  point,  if  I  had  had  the  mis- 
fortune once  more  to  differ  from  that  noble  and  learned  Lord,  but, 
entertaining  the  soitiments  I  do  entertain  upon  this  occasion,  I 
cannot  avoid  offering  a  few  observations.  I  have  read  the  whole 
of  the  proceedings  upon  this  case  $  but  finding  the  difficulties  that 
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arose,   in   coming  to  a  decision  under  the  present  ctrcaniBtaooef, 
I  had  hxed  the  determination,  in  mj  own  mind,  to  take  no  part  what- 
ever in  the  discussion  of  it,  should  I  happen  to  differ  from  the  no^le 
V*  and  learned  Lord  upon  the  Woolsack,  knowing,  as  1  do»  that  he 

iNNKn  KBB,  ^jjggg  ypQQ  ^w  occasions  such  pains  in  these  sort  of  questions,  and 
possesses  such  extensive  legal  knowledge,  that  he  is  much  better  able 
to  form  a  correct  judgment  of  what  line  of  conduct  should  be 
adopted  by  this  House,  in  a  case  involving  such  intricacies  and  diffi- 
culties, than  I  can  possibly  pretend  to  ;  but  as  I  find  the  opinion  I 
had  myself  formed,  so  completely  coincides  with  that  of  the  noUe 
and  learned  Lord  who  has  stated  it  to  your  Lordships,  I  cannot  bat 
observe,  that  he  has  taken  that  view  which  tends,  under  the  exMag 
circumstances  of  the  case,  most  certainly  to  effect  the  purposes  of 
justice,  those  purposes  which  he,  upon  all  occasions,  aims  at.  After 
what  has  fallen  from  the  noble  and  learned  Lord,  I  shall  bat  shortly 
trouble  your  Lordships  with  stating  my  view  of  the  case.  It  is  s 
case  which  arises  from  the  deed  of  entail  1648,  a  deed  of  entail 
which  stands  by  decisions  of  this  House,  perfect  as  to  its  dausei 
against  alienation,  and  which  prohibits  the  contracting  of  debtor 
altering  the  order  of  succession  and  a  deed  which  is  guarded  bj,  and 
fortified  with  irritant  and  resolutive  clauses.  It  is  true,  however. 
that  this  deed  of  entail  contains  a  clause  which  reserves  power  and 
privilege  to  heirs  of  tailzie,  as  in  the  words  of  the  deed  itself.  *to 
'  grant  feuis,  takis,  and  rentallis,  of  sik  partis  and  portionnes  of 
'  the  said  estait  and  leiving  as  they  sail  think  fitting.  Provydtng 
'  the  samyn  be  not  maid  nor  grantit  in  hurt  or  diminution  of  the 

*  rentall  of  the  samyn  land  is  and  utheris  forsaidis,  as  the  samyn  sal 

*  happen  to  pay  the  tyme  that  the  said  airis  sail  succeed  yrto.'  Now 
it  b  obvious,  in  the  first  place,  that  the  power  of  granting  feus  is  sot 
only  reserved  in  this  clause  to  those  who  should  subsequently  sne- 
ceed  to  this  estate ;  but,  in  the  second  place,  it  is  reserved  under 
certain  specific  conditions,  distinctly  expressed  by  the  feuar.  In  tke 
first  place,  it  is  said,  that  they  shall  be  such  feus  as  the  heir  in  pot- 
session  shall  think  fit,  a  circumstance  which  makes  me  feel  ooui- 
derable  astonishment,  after  hearing  the  opinions  of  the  Judges  be- 
low ;  after  stating  the  proper  allotment  of  land  to  be  feued  out,  say- 
ing, that  it  is  not  the  heir  that  shall  judge,  but  we  shall  be  looked 
upon  as  the  judges  in  such  a  case  as  has  occurred,  and  shall  asaame 
the  power  of  saying  what  was  fit  for  such  an  occasion.  I  must  ex- 
press, in  conjunction  with  the  noble  and  learned  Lord  who  addreswd 
your  Lordships,  my  astonishment  at  the  judgment  delivered  by  one 
of  the  learned  Judges  of  the  Court  of  Session,  who,  in  my  opinion, 
lays  down,  in  the  commencement  of  his  speech,  a  most  accurate  view 
of  the  law  upon  the  subject,  and  a  lawyer  for  whose  learning  and  jod|^ 
ment  nobody  can  possibly  have  a  greater  respect  than  I  have,  for  I  sb 
convinced  that  an  abler  judge  does  not  exist.  After  explaining  tbe 
law  upon  the  subject,  in  the  commencement  of  his  opinion,  he  acst 
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states  how  much  of  the  land  was  fit  to  be  fened  out.     A  judge  is  to       1812 
be  looked  upon  in  the  same  light  as  a  member  of  a  committee  of  Par-     ■ 
liament,  and  not  authorised  as  such  to  determine  what  part  of  these         "'^ 
fens  was  fit  for  him  to  confirm ,  and  what  part  was  not  fit  to  be  con 
firmed.     He  sajs,  in  the  conclusion  of  his  opinion,  in  a  most  arbi-        &c. 
traiy  manner,  he  sajs  he  is  ready  to  gire  one  half  of  the  estate  ;  but 
upon  what  ground  he  takes  upon  himself  to  saj  this,  1  confess  I  am 
as  much  at  a  loss  to  discover  as  the  noble  and  learned  Lord  who  has 
addressed  jou.     In  short,  I  am  completely  in  the  dark  about  either 
the  motives  or  the  reasons  of  his  decision.     Now,  in  this  clause,  in 
adverting  to  what  forms  your  Lordships'  discussion,  there  is  a  further 
condition,  upon  which  the  noble  and  learned  Lord  has  commented, 
and  which  is  highly  deserving  of  your  Lordships'  consideration,  and 
that  is,  that  these  feus  shall  be  so  granted  as  that  there  shall  be  no 
diminution  of  the  rental  as  it  stood  at  the  time  when  the  heir  in 
possession  executed  the  deed.     I  should  be  at  a  loss  to  know  how 
that  clause,  even  standing  in  that  shape,  should,  by  construction,  be 
deemed  to  imply  nothing,  for  if  these  feus  are  to  be  set  aside,  it  is 
tbe  same  thing  as  if  that  clause  had  actually  never  existed.    That 
joor  Lordships  can  draw  by  inference  from  that  clause,  that  it  is  the 
same  as  if  it  had  not  been  introduced  at  all,  is  what  I  cannot  con- 
ceive.   I  find  this  accurate  and  distinct  condition,  which  shows  that 
the  entailer  had  his  object  in  granting  these  feus  in  the  manner  he 
has  done  in  this'clause,  which  was  to  show  that  it  was  his  intention 
to  reserve  for  the  future  Duke,  or  Earl  of  Roxburghe,  to  retain  that 
which  would  maintain  the  value  of  the  estate,  knowing  that  it  would 
increase.     To  set  aside  this  clause,  and  to  imagine  that  the  judges 
had  fiill  power  and  scope  to  impose  what  conditions  they  might 
think  proper,  appears  to  me  extraordinary  ;  and  I  cannot  find  a  dis- 
tinct reason  in  the  opinions  of  the  Judges  of  the  Court  of  Session, 
which  tends  to  convince  me  of  its  justice,  or  to  point  out  to  roe  the 
grounds  upon  which  they  went.     If,  instead  of  setting  aside  the 
clause,  they  said  these  feus  were  good^  even  in  no  case,  I  do  not 
know  but  the  noble  and  learned  Lord  would  have  done  right  to  send 
the  whole  matter  back  to  that  Court  below  before  closing  it  in  this 
House ;  at  the  same  time,  I  should  have  been  much  readier  to  have 
heard  that  decision,  that  declares  these  feus  invalid  in  ioloy  than  any 
decision  that  declares  them  valid  in  some  cases,  and  invalid  in 
others.  *  The  general  tenor  of  decisions,  as  to  questions  of  entail,  in 
the  Court  of  Session,  when  the  intention  of  the  entailer  is  clear  that 
he  means  to  prohibit  alienation,  contracting  debts,  or  altering  the 
order  of  succession,  shows  that  if  there  be  a  doubt  in  one  of  them, 
u  is  the  custom  of  that  Court  to  find,  that  if  the  clause  of  alienation 
06  deficient,  it  cannot  be  carried  into  effect,  and  may  even  defeat 
the  other  two  prohibitions.    If  there  be  a  flaw  in  that  part  of  the 
clause  against  contracting  debt,  there  would  be  also  a  flaw  or  de* 
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1812.  ficiency  considered   to  exist'  in  the  other  parts.    I  do  not  leeot- 

I  lect  a  case  where  there  has   heen  a  deficiency  in  the  danse  ef 

KBB  altering  the  order  of  sucoessibD,  hut  in  my  opinion  it  would  certainly 

''*  render  nusatory  the  other  two  prohibitions.     If  I  am  bound  to  aher 

INNRS  KBR  fir  0  E. 

^^^     '    the  order  of  succession,  from  that  moment  the  heirs  of  entul  lose 
all  right,  as  it  is  they  that  are  recently  called  by  me,  and  who 
derire  their  right  from  me.    I  stand  as  the  original  entailer,  and  117 
acts  could  not  be  challenged  by  them.     I  hold  that  if  there  be  a  d^ 
ficiency  in  either  of  these  clauses,  the  practice  of  the  Court  is  not  to 
prop  up  the  other  two.     The  clause,  in  the  present  instance,  thathw 
been  deficient,  has  been  allowed  to  be  acted  upon,  and  yet  in  a  maa- 
ner  so  as  to  defeat  the  other  two  prohibitions.     I  cannot  but  expam 
my  surprise  at  the  manner  in  which  this  clause  of  fening  is  expressed, 
which  renders  nugatory  these  three  prohibitions  which  tlie  ealsd 
contains,  when  we  consider  that  a  deficiency  in  either  of  these  pio- 
hibitions  would  invalidate  the  other  twot     How  much  fiuther  then 
does  this  go,  when  we  see  that  it  is  the  express  intention  of  the  en- 
tailer to  feu  so  and  so,  as  it  would  partially  defeat  the  other  two 
prohibitions,  and  would  be  going  quite  contraiy  to  those  niles^  as  ts 
the  law  of  entail,  by  which  we  ought  to  be  governed.     With  dMse 
opinions,  I  confess,  that  if  the  judgment  of  the  Court  had  heen  £- 
rectly  urged,  either  in  one  way  or  another,  but  at  the  same  time  in- 
Tolved  in  all  those  rarious  doubts  which  have  been  stated  hj  tiie 
noble  and  learned  Lord  who  has  addressed  your  Loidships,  I  should 
still  hare  thought  that  it  was  a  question  which,  under  all  aream- 
stances,  ought  to  be  remitted.    I  have  not  been  able  to  fmn  aaj 
opinion  whatever  as  to  how  this  claim  will  affect  the  lands  tat  the 
time  of  the  death  of  the  Earl  of  Roxburghe,  for,  as  far  as  I  hare  read 
the  opinions  of  the  Judges,  and  other  cases  of  a  somewhat  rimibr 
nature,  I  think  I  may  pronounce  it  to  be  a  case  hitherto  nntoodied. 
There  are  a  variety  of  cases  upon  which  I  confess  I  should  have 
liked  to  have  heard  the  reasons  for  the  Judges'  opinions.    In  the 
present  instance,  one  Judge  talks  of  one,  another  of  two,  and  a 
third  of  three  of  these  feus,  that  ought,  in  their  opinions,  to  be  sop* 
ported  ;  and  there  is  also  another  who  thinks  that  only  part  of  one 
out  of  the  whole  sixteen  feus  should  remain  valid.    Such  being  the 
case,  I  ask  your  Lordships  in  what  state  would  you  leave  the  law  of 
Scotland  upon  this  most  important  point?    With  the  clause  similar 
to  this,  in  the  deed  of  entail  of  Robert  Earl  of  Boxbuighe.  by  what 
rule  could  I,  as  an  heir  of  entail,  have  proceeded  in  making  use  of 
this  power  ?  If  these  feus  were  executed  in  a  manner  so  as  to  inva- 
lidate themselves,  it  would  invalidate  the  right  of  a  future  Duke  of 
Boxburghe,  even  provided  his  feus  were  properly  executed.     Under 
these  circumstances,  I  should  like  to  know  how  the  Duke  of  Box- 
buighe could  guide  himself  as  to  a  price  of  land  for  building  ?  How 
many  fields  could  he  grant  ?  He  could  say,  that  he  well  knew  that 
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bis  ancestors  acted  under  this  reiy  clause ;  and  therefore  he  could        1812. 
take  it  to  regulate  him  in  his  conduct  as  to  those  feus  that  were  ascer-  '    ■■ 

taued,  but  I  desire  to  know  how  he,  or  any  other  person  who  pos-  ^*' 
Msses  an  entailed  estate  in  the  country,  is  to  regulate  his  conduct  as  iHi^BrKSB 
to  other  particulars  that  may  occur.  Now,  by  the  proposal  of  the  &o. 
noble  and  learned  Lord  to  remit  the  case  back  to  the  Court  of  Ses- 
sion, our  decision  will  be  regulated,  by  the  Judges  informing  us  of 
the  grounds  upon  which  they  can  take  upon  themselyes  to  say  they 
aie  to  set  aside  all  or  any  of  these  feus ;  and  when  it  comes  back 
again,  we  will  be  in  such  a  situation  as  to  make  the  law  of  that 
oountzy  perfectly  certain,  and  our  decision  will  have  the  effect,  in 
regard  to  any  proprietor  of  an  entailed  estate,  to  regulate  his  conduct, 
and  to  tell  him  how  far  he  may  go,  and  to  inform  him  when  he  is  to 
stop,  and  go  no  farther ;  and,  in  short,  to  giro  him  such  directions 
that  he  may  regulate  his  conduct  in  a  manner  that  will  assure 
him  that  he  does  not  incur  an  irritancy.  As  to  the  Greenock 
case  which  has  been  alluded  to,  I  can  discover  nothing  which 
can  lead  your  Lordships  to  imagine  it  ought  to  regulate  your  opi- 
nions in  the  case  before  you.  It  was  a  case  relative  to  feuing,  but 
there  were  specific  reasons  in  that  case  which  are  not  even  alleged 
in  this  one,  and  I  can  only  say,  I  am  astonished  to  hear  such  autho- 
rities given  in  support  of  it.  To  conclude,  I  shall  observe,  that  it  is 
with  the  utmost  satisfaction  I  take  this  opportunity  of  expressing 
my  approbation  of  the  mode  of  proceeding  by  this  Resolution,  which 
goes  materially,  not  only  to  do  ample  justice  to  the  parties,  whose 
great  interest  and  important  and  valuable  property  is  involved,  but, 
what  is  much  more  material  to  the  country,  as  tending  to  place  the 
law  of  Scotland  upon  such  a  footing,  upon  the  point  in  question,  as 
to  enable  persons  concerned  in  entailed  estates,  to  know  what  ought 
to  be  their  line  of  conduct  in  future. 

The  Lord  Chancellor  then  again  read  the  Resolution,  remitting  the 
question  to  the  Court  of  Session,  which  was  unanimously  agreed  to. 

It  waa  ordered  and  adjudged  that  the  cause  be  remitted  back 
to  the  Court  of  Session,  to  review  the  interlocutor  com- 
plained of  in  the  said  appeal,  as  to  all  and  each  of  the 
deeds  sought  to  be  reduced,  taking  into  their  consider- 
ation all  objections  to  the  validity  thereof,  whether 
general  or  special.  And  in  their  further  judgment,  to 
state  specifically  the  legal  grounds  upon  which  the 
said  deeds  respectively  are  to  be  considered  as  not 
granted  in  the  due  exercise  of  the  power  of  feuing,  if  it 
shall  bo  their  judgment  that  the  same  are  to  be  so  con- 
sidered. And  it  is  further  ordered.  That  the  Judges  of 
the  Division  to  which  this  cause,  after  this  remit,  «hall 
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1812.  belong,  shall  require  the  opinion  of  the  Judges  of  the 

"  other  Division  in  matters  or  customs  of  law. 

FLBMINO 

»•  For  the  Appellant,   Tho.  Plumer,    Wm,  Adam^  Mat.  Rom, 

John  Clerkf  James  Moncretff. 

For  the  Respondents,  Ar.  Colquhoufit    David  Boyle^  Sir 

Sam.  RomiUy^  Ad.  BoUand,  Bobt.  Craigie,  Wm.  Home. 


M^NAXR. 


Archibald  Flbhino,  Merchant  in  Greenock,      Appellant ; 
John  M*Nair,  Agent  at  Greenock  for  the  Bank  1  Rmsnondenu 
of  Scotland,  ....         J 

House  of  Lords,  16th  July  1812. 

Partnership — Liability  as  Partner — Election. — ^The  partner- 
ship of  Hugh  Mathie  and  Co.  consisted  of  three  indindnals^  who 
carried  on  business  in  Greenock.  They  had  an  interest  in  a  se- 
parate adventure  or  concern,  with  other  individuals,  at  Nassau* 
one  of  whom  was  Fleming  in  Greenock,  the  other  Howie,  in  Nas* 
sau.  Hugh  Mathie  and  Co.  managed  this  foreign  business  in 
Greenock.  Mathie  and  Co.  became  bankrupt,  with  large  bills  due 
to  the  Bank  of  Scotland  at  Greenock,  where  Mathie  had  dis- 
counted them.  The  question  was,  Whether  Fleming  was  a  part- 
ner of  the  Company  of  Hugh  Mathie  and  Co.,  and  liable  on  these 
bills  ?  Held  him  liable  for  three  of  them,  upon  this  principle,  that 
his  connection  with  them  in  the  foreign  adventure,  was  such  as 
led  to  the  belief  that  he  was  a  partner,  and  made  him  liable  as 
such.  In  the  House  of  Lords,  it  was  affirmed,  but  by  applying 
the  doctrine  of  election  to  the  case. 

The  company  of  Adam  and  Mathie,  merchants  in  Green- 
ock, was  dissolved  on  the  death  of  Mr.  Adam,  on  26th  July 
1799.  Before  that  event,  they  had  projected  a  plan  of  car- 
rying on  a  separate  concern  in  Nassau,  in  New  Providence, 
with  the  aid  and  assistance  of  James  Howie,  who  was  to  con- 
duct the  business  at  Nassau,  receive  a  salary,  and  a  certain 
share  in  the  concern.  But  this  project  came  to  nothing  bj 
the  death  of  Mr.  Adam. 

After  his  death,  Mr.  Mathie  formed  a  new  partnership, 
consisting  of  himself,  John  Parker,  his  brother-inJaw,  and 
James  Jamicson,  who  carried  on  the  old  business,  under  the 
firm  of  Hugh  Mathie  and  Co. 

The  appellant,  a  merchant  in  Greenock,  then  a  partner  of 
the  firm  of  Archibald  Fleming  and  Co.,  and  who  had  become 
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acquainted  with  the  intended  project  at  Nassau,  proposed       i^i^- 
to  Hugh  Matbie,  then  acting  under  the  new  firm  of  Hugh    — — - 
Matfaie  and  Co.,  that  the  adventure  should  be  resumed,     ^^^^^^^ 
and  offered  to  take  a  share  in  it ;  accordingly^  it  was  agreed,      x'nair. 
in  1799,  to  put  into  execution  the  original  plan.     Howie 
waa  to  settle  there,  to  receive  a  salary  and  share  of  the  busi« 
nesa.    And  it  was  agreed  that  the  transactions  connected 
with  the  adventure  should  be  conducted  at  Greenock  by 
Hugh  Mathie  and  Co. ;  and  as  the  appellant's  house  had  a 
house  in  London,  where  he  himself  resided  nine  months  in 
the  year,  it  was  agreed  that  he  should  conduct  the  business 
connected  with  the  Nassau  adventure  in  London. 

There  was  no  written  contract  of  copartnery. 

The  Company  of  Hugh  Mathie  and  Co.  became  bank- 
rupts in  1803,  with  many  bills  due,  or  to  become  due,  in  the 
hands  of  the  respondent,  as  agent  for  the  Bank  of  Scotland, 
who  had  discounted  the  same.  It  seems  Mr.  Mathie  had 
also  been  one  of  the  respondent's  sureties  to  the  bank  for 
bis  bank  transactions ;  and  it  was  alleged  there  was  a  ten- 
dency thence  arising  to  be  liberal  in  discounting. 

Although  the  Nassau  adventure  was  kept  separate,  un- 
connected in  the  general  business  of  Hugh  Mathie  and  Co., 
and  although  the  appellant  alleged  that  his  connection  with 
Hugh  Mathie  and  Co,  in  that  adventure,  could  not  make  him 
generally  liable  for  every  bill  upon  which  the  name  of  that 
firm  appeared,  yet  the  respondent,  on  the  bankruptcy,  made 
his  claim  against  the  appellant  for  three  of  these  bills,  a- 
mounting  to  £1000,  (which  form  the  subject  of  the  present 
appeal),  and  also  for  five  bills,  amounting  to  £3999. 10s.  3d. 
(which  form  the  subject  of  a  separate  suit  and  appeal)  Vide  next 

The  proceedings  adopted  against  the  appellant  were  by*^^ 
charges  upon  the  bills,  whereupon  he  brought  a  suspension 
of  those  charges,  stating  that  the  appellant  had  never  re- 
ceived any  value  for  these  bills ;  that  the  name  of  the  ap- 
pellant did  not  appear  upon  any  one  of  them  as  drawer,  ac- 
ceptor, or  indorser ;  that  the  appellant  was  no  partner  of 
the  firm  of  Hugh  Mathie  and  Co.,  and  had  no  other  connec- 
tion with  that  company  than  merely  that  he  had  joined 
along  with  them  in  an  adventure  or  particular  trade  to 
Nassau.  And,  separately,  that  the  charges  were  erroneously 
served,  being  left  in  the  appeUant's  house  in  Greenock, 
while  he  was  in  London,  where  he  had  been  for  some 
months,  whereas,  according  to  the  forms  of  law,  they  ought 
to  have  been  served  at  the  market  cross  of  Edinburgh,  and 
pier  and  shore  of  Leith. 
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1812.  The  Lord  Ordinary  ordered  memorials  to  report  to  the 

Court,  and  this  being  done,  the  Court  passed  the  bill  with* 


FLEMING  ^^^  caution  or  consignation.  On  advising  a  reclaiming  pe- 
m'mair.  tition,  in  order  that  the  case  might  be  disposed  pure  of 
the  irregularity  of  the  diligence,  the  appellant's  counsel  ap- 
peared, and  stated  that  he  passed  from  these  objections,  and  a 
proof  having  been  allowed  and  reported,  this  interlocutor 
Feb.  10, 1805.  was  pronounced:  •*  The  Lords  having  resumed  considera- 
**  tion  of  the  petition  for  the  charger,  Mr.  M^Nair,  and  heard 
"  counsel  thereon,  in  respect  of  the  above  consent  on  the 
**  part  of  the  complainer,  to  pass  from  the  objections  to  the 
*'  formality  of  the  diligence,  alter  the  interlocutor  reclaimed 
"  against,  and  remit  to  the  Lord  Ordinary  to  refuse  the  biU 
**  of  suspension."* 


•  Opinions  of  the  Judges  : — 

LoBD  PREsmBNT  Camfbbll  Said, 
**  My  Lords, 

**  The  following  facts  are  instructed  ;  Ist^  The  project  of  a  Nasnv 
concern,  originated  29th  June  1799,  Adam,  Mathie,  and  Howie 
being  the  intended  partners.  But  Adam  having  died,  25th  July 
1799>  Mr.  Fleming  immediately  agreed  to  come  in  his  place.  2d, 
The  firm  of  that  Company  was,  Hugh  Mathie  and  Co.,  under  whidi 
all  its  business  was  transacted  in  this  country.  3d,  It  was  not  a 
momentary  adventure,  but  a  permanent  copartnery,  which  contiAued 
till  Mathie's  insolvency  in  1803,  and  would  still  have  continue^ 
had  not  that  event  happened.  4th,  Mathie  carried  on  other  branches 
of  trade,  particularly  to  Barcelona ;  first  by  himself,  then  with  a 
partner ;  and  it  is  supposed  with  Jameson,  under  same  firm  of  Hugh 
Mathie  and  Co.  5tb,  The  bills  in  question  were  discounted  at  the 
bank  with  the  firm  of  Hugh  Mathie  and  Co.  upon  them,  without 
explanation  ex  fade  of  the  bills  for  what  purpose  to  be  applied,  or 
what  Company  was  meant.  Hence  the  question  arises.  Whether 
M'Nair,  the  holder  of  them  on  account  of  the  bank,  is  entitled  to 
demand  payment  from  Fleming,  or  what  defence  the  latter  has  f  I 
am  clear  that  Fleming,  as  a  partner  under  that  firm,  is  prima  foot, 
or  by  legal  presumption,  liable ;  and  that  the  burden  of  proof  liei 
upon  him  of  showing  relevant  grounds  upon  which  he  may  excuse 
himself  from  liability.  The  holder  of  a  bill,  drawn  or  acoqpted,  or 
indorsed  by  the  firm  of  a  company,  has  a  right  to  go  against  all  and 
every  partner  of  that  firm,  whether  the  money  has  been  dnly  applied 
Mor.  14569.    or  not,  Dewar  v.  Miller,  14th  June  1766. 

"  We  must  take  under  view  both  the  rules  which  govern  partn^- 
ship,  and  the  nature  of  bills  of  exchange. 
Unreported.       u  jn  the  case  of  P.  Forrester,  even  where  there  were  no  billi,  but 
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On  reclaiming  petition  the  Court  adhered,  but  found  no       1312. 
expenses  dne.  ■ 
The  result  of  this  judgment  was  to  find  that  the  appellant    fleximo 
was  liable  in  three  of  the  eight  bills,  amounting  to  £1000,     m'nair. 
July  5,  1806. 

only  sales  of  goods,  and  where  there  were  distinct  concerns  under 
similar  firms,  namely,  *  P.  and  Fr.  Forrester,  Merchants,  Leith,\ 
in  which  there  was  a  John  Watt  concerned ;  and  *  Peter  and  Fr. 
*  Forrester,  Merchants  in  Edinbuigh,*  yet  the  Court  found,  27th 
Feb.  I7O8,  that  the  Leith  firm  was  liable  for  the  price  of  goods  pur- 
chased and  applied  by  P.  Forrester  to  the  Edinbargh  bouse,  and 
entered  in  their  books,  unless  where  the  creditors  were  aware  that 
the  iumishiog  was  to  the  Edinbargh  house,  relief  being  reserred  to 
the  Leith  house  against  the  Edinburgh  house. 

''  In  the  present  case,  if  it  can  be  sufficiently  made  out  that 
M'Nair  had  notice  that  these  discounts  were  for  Mathie*s  separate 
concern,  this  may  be  relevant  to  bar  him  personali  excepiiont^  or 
upon  the  ground  of  priTate  knowledge.  But  it  may  be  asked,  does 
he  hold  these  bills  for  himself  or  the  bank  ?  What  if  he  had  indor- 
sed them  away  to  others  ?  As  to  one  partner  binding  another  by 
bills,  see  Hanrison  v.  Jackson  Douglas,  p.  356.** 

LoBD  Justice  Clbrk  (Hope). — '^  I  think  the  defender  here  is  lia- 
ble. The  firm  of  Hugh  Mathie  and  Co.  was  assumed,  with  the  know- 
ledge and  approbation  of  Mr.  Fleming.  The  insurances  on  their  cargoes 
and  yessels,  effected  under  the  firm  of  Hugh  Mathie  and  Co.  would 
bare  been  null,  if  without  interest.  It  makes  no  difference  that 
the  same  name  is  the  firm  of  another.  This  ought  just  to  have  put 
him  more  on  his  guard.  It  binds  him  the  more,  because  the  public 
are  more  liable  to  be  deceiTed.  This  was  not  a  joint  adventure,  but 
a  trade,  similar  to  the  Baltic  trade^^  Turkey  trade,  &c.  Suppose  it 
had  been  a  joint  adventure  under  an  individual  name,  0.  g.  Hugh 
Mathie.  A  bill  under  such  a  name  deceives  nobody.  If  the  holder 
of  such  a  bill  can  find  another  latent  partner  liable  under  that  bill 
so  signed,  so  far  good  and  well ;  if  not,  he  is  not  deceived.  But  a 
firm  induces  a  belief  that  others  are  concerned.'* 

"it  might  have  happened  that  Nassau  was  the  losing  concern, 
and  the  other  flourishing,  the  hardship  would  have  been  reversed." 

Lord  Balmuto. — I  am  of  opinion  that  Fleming  was  not  a  gene- 
ral partner.  The  Nassau  concern  was  carried  on  separately,  in  dif- 
ferent rooms,— different  places,— different  books." 

Lord  Mbadowbamk. — *<  This  Company  acted  as  agents  for  the 
Nassau  concern.  The  dealers  with  Mathie  were  not  in  bona  fide  to 
neglect  inquiring  into  the  matter.    It  was  their  duty  to  inquire.'' 

Lord  Craig. — '*  I  think  Fleming  is  liable.  He  trusted  Hugh 
Mathie  to  use  the  firm.  The  burden  of  inquiring  did  not  lie  on 
M'Nair.    This  would  make  every  case  of  the  kind  a  particular  case. 
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1812.  while,  on  the  other  hand,  he  is  not  liable  for  the  other  five 
bills,  amounting  to  £3999,  which  forms  the  subject  of  the 
next  appeal  brought  by  Mr.  M*Nair.  The  ground  of  the 
x'NAiR.  distinction  taken  was  this,  that  in  February  1803  the  re- 
spondent wrote  Mathie  to  know  who  were  his  partners,  thai 
he  might  know  upon  whose  credit  he  advanced  money,  and 
from  the  evidence  it  appeared  that  the  respondent  was  then 
made  aware  of  who  these  partners  were.  The  three  billa 
for  £1000  were  discounted  prior  to  that  date;  but  the  five 
.  bills  for  £3999  were  discounted  subsequent  to  that  date,  bo 
that  the  Court  held  as  to  them  that  the  respondent  could 
not  have  discounted  these  bills  under  the  belief  that  Mr. 
Fleming  was  a  partner. 

Against  these  interlocutors  the  present  appeal  wai 
brought  to  the  House  of  Lords. 

Pleaded  for  the  Appellant, — 1.  The  respondent  has  plead- 
ed all  along  that  the  appellant  was  a  partner  with  Hugh 
Mathie  and  Co.  in  their  general  business ;  but  the  JudgeB 
of  the  Court  below  rested  their  decision  upon  the  principle, 
that  though  the  appellant  was  not  a  partner  of  Hugh  Matbic 
and  Co.  in  their  general  business,  yet  as  be  was  a  partner 
with  them  in  an  adventure  of  some  importance,  and  retired 
their  bills  connected  with  that  adventure,  after  the  bank- 
ruptcy of  'Hugh  Mathie  and  Co.,  the  respondent,  Mr. 
M*^air,  might  have  supposed  that  the  appellant  was  a  part- 
ner in  Hugh  Mathie  and  Co.  in  their  general  affitirs ;  and 
having  trusted  to  the  credit  of  the  appellant  on  reasonable 
grounds,  he  was  entitled,  in  equity,  to  require  the  appellant 
to  guarantee  the  whole  debts  of  Hugh  Mathie  and  Co.,  bnt 
the  respondent  does  not  so  narrow  his  case,  for  he  contends 
that  the  appellant  was  a  general  partner  of  Hugh  Mathie 
and  Co.  The  answers  which  he  has  to  make  to  this  demand 
are,  1st,  That  he  received  no  value  in  any  form  for  the  bills 
charged  on ;  2d,  And  by  the  practice  of  merchants,  it  is  not 
understood  that  an  individual,  by  taking  a  share  in  a  parti- 
cular adventure  or  speculation,  along  with  a  commercial 

Suppose  the  bills  had  been  discounted  in  Glasgow  or  Edinbnigh. 
The  case  of  Forrester  and  Bannatyne  is  decisive.  An  agent  for  a 
bank  cannot  put  such  questions  ;  and  perhaps  if  be  did,  may  not 
receive  a  true  answer.     Must  still  trust  to  the  bill  itself." 

Lord  Metbvrn. — **  I  am  of  the  same  opinion.  Merchants  ougkt 
to  cany  on  their  trade  more  correctly.  We  cannot  go  upon  care- 
less practices ;  and  I  am  therefore  for  refusing  the  bill." 

*^  All  the  Judges,  except  three,  held,  that  Fleming  was  liable.* 
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company,  and  allowing  that  company  to  manage  the  adven-  1812- 
ture,  becomes  thereby  liable  to  pay  the  whole  debts  of  the  - 
company  arising  out  of  their  general  trade,  with  which  he  '"^'"° 
has  no  concern.  3d,  The  appellant  never  consented  to  pay  ii'MAxa. 
the  bills  in  question,  nor  did  he  directly  or  indirectly  hold 
himself  out  to  the  public  as  a  person  liable  to  pay  the  debts 
of  Hugh  Mathieand  Co,  in  their  general  trade.  Even  Hugh 
Mathie  and  Co.  did  not  attempt  to  support  their  credit  by 
the  name  of  the  appellant,  and  did  not  understand  that  they 
had  power  to  bind  him  in  matters  unconnected  with  the  ad- 
venture to  Nassau,  to  which  the  billci  now  under  considera- 
tion bear  no  relation.  The  appellant  cannot  be  bound  for 
money  which  neither  he  himself,  nor  any  party  in  his  name, 
did  directly  or  indirectly  engage  that  he  should  pay.  4th, 
No  positive  law  declares,  that  bills  or  other  obligations,  grant- 
ed by  a  commercial  company  in  their  own  afiairs,  shall  bind 
strangers,  who  have  merely  taken  a  share  with  them  in  a 
special  trading  adventure,  such  a  law  would  be  contrary  to 
equity,  would  greatly  embarrass  commercial  transactions, 
and  accordingly  it  has  received  no  countenance  in  the  prac- 
tice of  the  courts  of  justice.  5th,  The  Bank  of  Scotland, 
who,  through  their  agent,  are  respondents  in  this  case,  are 
a  permanent  incorporation.  Their  former  agent,  Alexander 
Dunlop,  knew  that  the  appellant  was  not  a  partner,  or 
member  of  the  firm  of  Hugh  Mathie  and  Co.,  and,  like  the 
principal  merchants  of  Greenock,  considered  the  appellant 
as  liable  only  for  the  engagmeuts  of  Hugh  Mathie  and  Co. 
relative  to  the  Nassau  concern.  The  knowledge  of  an  agent 
roust  be  held  equivalent  to  knowledge  by  his  constituent ; 
and  the  Bank  of  Scotland,  which  is  a  permanent  body, 
though  consisting  of  fluctuating  members,  cannot  be  per- 
mitted to  say,  that  by  changing  its  agent,  it  was  ignorant  of 
the  matter.  6th,  The  inquiries  made  by  the  respondent 
concerning  the  partners  of  the  firm  of  Hugh  Mathie  and  Co. 
demonstrate  that  the  respondent  did  at  no  period,  in  dis- 
counting bills  for  Hugh  Mathie  and  Co.,  rely  upon  the  cre« 
dit  of  the  appellant.  7th,  Supposing,  however,  that  the 
respondent  did,  previous  to  1803,  believe  the  appellant  to  be 
a  partner  in  general  business  with  Hugh  Mathie  and  Co., 
and  consider  himself,  on  account  of  that  beliefs  as  entitled  to 
recourse  against  the  appellant  for  payment  of  all  obligations 
granted  by  Hugh  Mathie  and  Co.,  it  is  very  clear  that  on 
discovering  his  error,  it  became  the  duty  of  the  respondent 
to  have  immediately  informed  the  appellant  of  the  principle 
on  which  he  meant  to  act ;  and  till  the  appellant  could  have 
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aa  opportunity  of  taking  measures  for  his  own  seearity,  Mr. 
M^Nair  ought  to  haye  given  out  of  his  hands  no  money  be- 
longing to  Mathie  and  Co.  Had  Mr,  M'Nair  done  so,  the 
appellant  could  have  operated  relief,  Ist,  By  demanding 
security  from  Hugh  Mathie  and  Co.,  who  were  in  good  cre- 
dit at  the  time ;  or,  2d,  By  arresting  in  the  hands  of  Mr. 
M'Nair  the  funds  of  Hugh  Mathie  and  Co. 

Pleaded  for  the  Bespondent.-^It  is  fully  established  bj 
evidence  that  the  appellant  was  a  partner  with  Hugh  Mathie 
and  Go.  in  a  mercantile  business,  carried  on  from  the  year 
1799  to  1803,  under  the  firm  of  Hugh  Mathie  and  Co. ;  and 
the  bills  in  question  being  accepted  or  indorsed  by  the  acting 
partner  of  tbatfirminthe  name  of  that  company,  the  appellant 
becomes  thereby,  as  another  partner,  liable  for  the  payment 
of  negotiable  instruments,  to  which  the  name  of  his  firm  of 
dealing  has  been  legally  affixed,  and  his  credit  thereby 
pledged.  2.  Even  if  it  had  appeared,  which  by  no  meaw 
is  the  case,  that  Hugh  Mathie  carried  on  other  business,  in 
which  the  appellant  had  no  concern,  under  the  firm  of  Hogh 
Mathie  and  Company,  that  would  not  remove  his  liability. 
The  respondent  is  an  innocent  holder  of  these  bills,  sod 
gave  a  valuable  consideration  for  them.  It  is  not  proved 
whether  he  knew  that  such  a  distinction  did  exist ;  and  it  is 
not  so  much  as  pretended  that  he  was  informed  that  the 
bills  were  not  negotiated  on  behalf  of  that  firm  of  which 
the  appellant  was  a  co-partner,  or  that  the  proceeds  were 
not  to  be  carried  to  their  account.  But,  to  use  the  words 
of  the  late  Lord  Chief  Justice  of  England,  (Lord  Kenyon), 
in  a  case  altogether  similar  to  the  present,  the  appellant  is 
nevertheless  liable ;  ''  he  had  traded  under  that  firm,  and 
"  persons  taking  bills  under  it,  though  without  bis  know* 
"  ledge,  had  a  right  to  look  to  him  for  payment" 
After  hearing  counsel)  it  was 

Ordered  and  adjudged  that  the  appeal  be  dismissed,  and 
that  the  interlocutors  complained  of  be  affirmed ;  bot 
without  prejudice  to  any  question  which  the  appellaat 
may  be  advised  to  raise,  respecting  the  effect  of  any 
act  of  the  respondent  under  any  sequestration  against 
any  other  person  or  persons.* 

*  This  had  reference  to  the  possible  case  of  M'Nair  ranldng,  or 
having  ranked  and  claimed  as  against  the  estate  of  Hagh  Mathie  and 
Company,  which,  if  he  did,  according  to  the  doctrine  of  Election  in 
England,  he  could  not  also  claim  against  the  other  concern,  in  which 
Fleming  was  a  partnerg  and  therefore  he  would  be  free. 
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For  the  Appellant,  Wm.  Adams,  Sir  Samuel  Romilly,       1812. 

John  Clerk.    ■ 
For  the  Respondent,  Tho.  Plumer,  M.  Nolan.  ^'^^^^ 


Note. — ^This  case  is  not  reported  in  the  Court  of  Session.  Pro- 
fessor Bell,  in  his  Commentaries,  toI.  ii.  p.  670^  refers  to  the  case, 
and  states  that  Sir  Samuel  Bomillj,  who  was  counsel  in  it,  after- 
wards gave  an  opinion  in  a  subsequent  case,  in  which  he  gives,  what 
he  understood  to  be  the  grounds  of  the  above  judgment  in  the  House 
of  Lords,  thus :  ^  The  question  was,  who  became  the  debtor  of  Mr. 
'^  M'Nair  by  the  signature  of  Hugh  Mathie  and  Company  to  the 
^'  bills  ?  Hie  House  of  Lords  was,  as  I  understood  that  decision,  of 
**  opinion  that  where  several  partnerships,  consistiug  of  different  in- 
^'  dividaals,  carry  on  business  under  the  same  firm,  and  enter  into 
**  negotiable  securities  under  the  same  signature,  the  holder  of  such 
**•  securities  has  a  right  to  select  which  of  these  partnerships  he 
^*  chooses  for  his  debtors.  But  it  never,  as  I  conceive,  entered  into 
^*-  the  minds  of  any  of  the  Lords,  that  he  could  take  all  the  partner-- 
*^  ships  as  debtors.  The  signature  of  H.  Mathie  and  Co.  being  equivo- 
**  cal,  and  being  sometimes  used  for  Mathie,  Parker,  andJameson^  and 
*•'  sometimes  used  for  Mathicy  Flemings  and  Home  (Howie),  the  Court 
^  was  finally  of  opinion  that  the  holder  of  the  bills  had  an  option  to 
"  say,  which  of  those  partnerships  he  would  understand  to  be  meant 
^  The  Lord  Chancellor  Eldon,  during  the  argument,  expressed  great 
*'  doubts  even  upon  this  point,  and  a  very  strong  inclination  of  opi- 
«« nion  agabst  it ;  and  said  he  believed  that  there  was  no  authority 
*^  for  such  a  decision  but  a  Nisi  Prius  case  before  Lord  Kenyon, 
*'  which  was  cited  to  him  in  the  course  of  the  argument.  And  his 
**  Lordship,  in  the  strongest  terms,  stated  that  it  was  impossible  that 
*'  both  partnerships  should  be  the  debtors.  There  nev^  was  a  part- 
^^  nership  of  Mathie^  Parker ^  Jameson  and  Home  (Howie),  those 
«<  five  persons,  therefore,  never  could  all  become  bound  by  the  sig- 
•^  nature  of  Hugh  Mathie  and  Company." 


VLEMIHa. 


John  M*Nair,  Agent  for  the  Bank  of  Scot-)    jipp^n^nt  • 

land  in  Greenock,  .  )  ' 

Archibald  Flbmimg,  Merchant  in  Greenock,  Respondent. 

House  of  Lords,  12th  July  1812. 

Pabtnebsbip— LiABiUTT  AS  Pabtner^ — Held,  in  the  circom- 
Btances  of  the  previous  case,  that  afbr  the  bank  agent  wrote  Hugh 
Mathie  to  know  who  were  his  partners,  so  that  he  might  know 
on  whose  credit  he  discounted  the  bills,  he  must  be  presumed  to 
bave  received  in  answer  correct  information  on  the  subject,  and 
that  after  that  he  could  no  longer  act  in  the  belief  that  Mr.  Flem- 
VOL.  V.  2  T 
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1812.  ^^S  ^^^^  &  partner  in  the  general  business  of  Hugh  Mathie  and 

.i....^.»        Company,  and  therefore  that  he  was  not  liable  for  the  bills. 

I,.  In  the  preceding  appeal  the  circumstances  of  this  case  are 

FLBMiMo.  detailed.  The  question  with  reference  to  five  of  the  eight 
bills  in  the  hands  of  Mr.  M^Nair,  was  separately  tried.  These 
bills  amounted  to  £3999.  In  addition  to  the  facts  already 
set  forth,  it  was  stated  by  the  appellant,  that  the  insurances 
for  goods  belonging  to  the  Nassau  concern  were  effected  by 
the  respondent,  under  the  firm'  of  Hugh  Mathie  and  Co. 
Bills  of  exchange  drawn  by  the  agent  of  the  store  at  Naasau 
were  drawn  upon  Hugh  Mathie  and  Co.  The  bilk  of  ex- 
change for  the  business  of  the  trade,  and  the  lUToices  for 
the  goods  furnished  to  the  concern,  as  well  as  the  policies 
of  insurance  of  such  goods,  were  all  in  the  name  of  Hugh 
Mathie  and  Co.  Fleming  contended,  that  as  it  was  proved 
Mr.  M'l^air  wrote  for  information  from  Hugh  Mathie  early 
in  the  month  of  February  1803,  to  know  who  his  partners 
were,  and  which  information,  it  was  maintained,  he  must  be 
presumed  to  have  received  at  that  time,  these  five  bills,  which 
were  discounted  with  him  subsequent  thereto,  could  not  be 
a  claim  against  the  respondent,  as  Mr.  M'Nair,  after  that 
information,  could  no  longer  act  under  the  belief  that  Mr. 
Fleming  was  a  partner  in  the  general  business  of  Hugh 
Mathie  and  Company, 

These  bills  were  as  follows : — 

1.  Hugh  Mathie  and  Co.*8  promissory  note  to  Willtam  Blathie  and 
Archibald  M'Gttflie,  discounted  5th  March  1803,         £1500    0    0 

2.  Caleb  Blaochard^s  acceptance  to  Hugh  Mathie,  dis- 
counted 10th  Feb.  ....  1490    0   0 

8.  Hugh  Mathie  and  Co.*8  acceptance  to  Wm.  Mathie, 
dated  22d  February         .  .  .  .  476    0   0 

4.  Buchanan  and  Lyle*8  acceptance  to  Hugh  Craig, 

discounted  8th  March      ....  246  10   3 

5.  Wm.  8hirra*8  acceptance  to  do.,  discounted  18th 

March  .  •  .  .  287    0   0 


£3999  10    3 

There  were  other  objections  applicable  to  the  bOIs  them- 
selves. 1.  The  £1500  bill  had  been  originally  drawn  as  the 
promissory  note  of  Hugh  Mathie,  but  the  pronoun  '*  I "  had 
been  erased,  and  in  place  of  it  had  been  substituted  the 
pronoun  "  We/'  and  after  the  signature  of  Hugh  Mathie 
had  been  added  the  words  ''  &  Co."  2.  The  bill  for  £1490 
was  payable  to  Hugh  Mathie  as  an  individual,  and  was  in- 
dorsed by  Hugh  Mathie,  and  also  by  Hugh  Mathie  and  Co.  It 
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therefore  appeared  that  this  last  indorsatioii  went  merely  to       1812. 

pledge  the  name  of  Hugh  Mathie  and  Co.  for  a  debt  of 

Hugh  Mathie  as  an  indiyidnal.  3.  In  regard  to  Shirra's  ac-  ^^"^^ 
ceptance  for  £287,  the  appellant  conld,  if  he  had  chosen,  ruxiiio. 
operated  relief  oat  of  large  funds  of  Shirra's  in  his  hands  at 
Shirra's  bankruptcy.  Since  Shirra's  bankruptcy  he  had  re- 
ceiyed  several  payments  from  Shirra's  friends  to  account  of 
the  several  bills  held  by  him.  That  if  the  appellant  applied 
these  payments  to  the  several  bills  pro  rata^  the  effect  would 
have  been  to  extinguish  the  debt.  4.  To  the  bill  of  £246. 
10s.  3d.  the  same  objection  applied. 

The  Lord  Ordinary,  after  a  proof  was  led,  pronounced  Jane  3,  1B06. 
this  interlocutor :  '*  Finds  that  it  is  admitted  by  Mr.  M^Nair 
*'  that  about  the  beginning  of  February  1803  he  thought  it 
"  prudent  to  write  a  letter  to  Hugh  Mathie  to  desire  to 
"  know  who  were  the  partners  of  Hugh  Mathie  and  Co. 
"  Finds  it  proven  that  Mr.  Mathie  was  frequently  in  Mr. 
"  M'Nair'^s  office,  and  in  his  company  there,  after  the  receipt 
**  of  that  letter,  and  before  the  bills  in  question  were  dis- 
''  counted :  Finds  that  Mr.  M'Nair  avers,  that  at  these 
"  meetings  Mr.  Mathie  did  not  give  him,  nor  did  he  ask  an 
**  explanation  about  his  partners :  Finds  that  Mr.  M'Nair 
"  ought  not  to  have  rested  on  such  silence ;  and  that  after 
**  writing  that  letter,  he  was  not  in  bona  fide  to  discount  any 
**  bills  on  the  credit  of  the  persons  whom  ho  had  previously 
"  supposed  and  believed  to  be  partners  of  Hugh  Mathie  and 
"  Co. ;  but  ought  to  have  stopped  all  discounts  and  other 
"  transactions  with  Hugh  Mathie  in  the  name  of  that  com- 
**  pany :  Finds,  that  having  come  to  the  resolution  of  re- 
"  quiring  satisfaction  on  that  head,  he  ought  to  have  writ- 
''  ten  to  Mr.  Fleming,  as  even  the  assertions  of  Mathie  in 
'*  his  own  favour  ought  not  to  have  been  taken  as  evidence 
*'  of  the  partnership,  after  doubts  were  entertained :  Finds 
"  it  unnecessary  in  hoc  statu  to  determine  the  other  points 
"  of  the  cause ;  and,  on  the  above  grounds,  suspend  the 
"  letters  simpKciter  and  decerns."  On  representation  the 
^rd  Ordinary  adhered ;  and  on  two  reclaiming  petitions  to  June  16,1806. 
the  Court,  the  Court  adhered.  Jan.  16,  and 

Against    these  interlocutors   the    present    appeal  was  ^  '    ' 
brought  to  the  House  of  Lords. 

Pleaded  for  the  Appellant. — ^The  grounds  upon  which  the 
respondent  is  liable  for  the  payment  of  the  bills  which  form, 
the  subject  of  this  appeal,  are  the  same  with  those  upon 
which  the  Court  of  Session  has  found  the  respondent  liable 
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VBAZBB 


for  the  billa  which  form  the  subjeot  of  his  appeal  in  the  pro- 
yious  case  against  the  appellant ;  and  there  is  noUui^  in 
the  specialties  which  he  has  attempted  to  raise  that  can  tm 
spaldIko,  &c.b™  from  his  liability. 

Pleaded  for  the  Respondent. — It  is  perfectlj  clear  tfait 
the  appellant  can  have  no  claim  on  the  respondent  for  pay- 
ment of  the  bills  amounting  to  £3999,  because,  at  the  date 
on  which  he  discounted,  or  advanced  money  on  them  to 
Hugh  Mathie  and  Co.,  being  posterior  to  the  middle  of 
February  1803,  he  knew  the  respondent  was  not  a  partner 
of  Hugh  Mathie  and  Co.,  and,  consequently,  could  not  bo 
liable  in  obligations  or  bills  granted  by  that  compaoy  ia 
matters  with  which  he  had  no  concern. 


After  hearing  counsel,  it 

Ordered  and  adjudged  that  the  appeal  be  digmissed,  and 

the  interlocutors  complained  of  be,  and  the  same  aro 

hereby  affirmed. 

For  the  AppeUant,  Tho.  Plumer^  M.  Nolan. 
For  the  Respondent,  Wm.  Adam,  Sir  Samuel  JRomS), 

JohnCbrt 

NoTS. — ^Unreported  in  the  Court  of  Sesrion. 


AppeOMU; 


(Fac.  Coll.  voL  ziii.  p.  403,  et  Mor.  App.  1.    «« Heir  and 
Executor."^ 

John  Frazer  of  Farraline,  who  and 

Father,  the  deceased  Simon  Frazbr  of| 

Farraline,  were  the  Trustees  under  the 

deed  of  Settlement  of  Miss  Falls, 
John  Spalding,  Esq.,  surviving  Executor  of ' 

the  Will  of  the  deceased  Lieut-Colonel 

Hugh  Frazer  of  Enockie,  and  Jambs 

Bristo  Frazer,  Factor  loco  absentisj  ap- 
pointed by  the  Court  of  Session  over  the  ^  BespondmU. 

Estate  of  his  late  Father,  the  deceased 

James  Frazer  of  Gorthlic,  Esq.,  another 

Executor,  and  Residuary  Legatee  under 

the  Colonel's  Will, 

House  of  Lords,  20th  July  1812. 

Hbbitablb  Debt— Patmbn  t  of— Heir  or  Ezboutob— RblibeJo- 
RBioN— Domicile.— (1.)  A  testator  by  his  will,  executed  in  Loodoa, 
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convejed  Itis  heritable  estate  in  Scotland  to  his  heir  at  law.    He       1312. 
next  conveyed  his  moTeable  estate  to  executors^  for  the  porpose  of 


pajing  certain  legacies,  and  also  his  debtsy  and  the  residue  to  his      fbasbr 
ttocle.    There  were  no  debts  owing  by  him^  except  an  heritable  *'     •  ^ 

bond  for  £2000,  over  the  heritable  estate  in  Scotland.  It  was  *^^''^'''**' 
contended  by  the  heir  at  law,  that  the  executors  were,  by  the  in- 
tention and  words  of  the  will,  taken  bound  to  pay  the  heritable 
debt  In,  an  action  of  relief,  held,  that  the  words  of  the  will,  con- 
ceived in  general  terms,  did  not  exempt  the  heir  or  disponee  in  the 
heritable  estate  from  paying  the  heritable  debt  due  upon  it.  (2.)  The 
testator  had  left  Scotland  early  in  life,  and  was  constantly  abroad 
with  his  regiment  on  foreign  service.  He  never  returned  to  Scot- 
land, except  for  a  short  time  with  his  regiment.  He  afterwards 
died  in  London,  where  he  made  his  will.  Held,  That  the  herit- 
able bond  above  menti(»ied,  was  not  a  burden  on  the  personal 
estate,  according  to  the  law  of  England,  but  was  to  be  judged 
of  according  to  the  law  of  Scotland,  where  the  heritable  estate 
was,  and  to  be  paid  by  ihe  heir  taking  the  heritable  estate  on 
which  it  was  an  incumbrance. 

ColonelFrazer  inherited  from  bisfather  a  small  estate  called 
Enockie,  yielding  then  about  £30  per  annum.  His  father 
dying  whUe  the  Colonel  was  a  boy,  he  was  brought  up  by 
his  uncle,  James  Frazer  of  GortUic.  Having  a  fancy  for 
the  armyi  his  uncle  procured  him  a  commission,  and  he  went 
to  India  as  a  lieutenant  in  the  72nd  Regiment,  and  afterwards 
became  lieutenant-colonel  of  the  regiment. 

At  a  time  when  there  was  a  prospect  of  there  being  a 
vacancy  in  the  majority  of  the  regiment,  he  wrote  to  bis 
nncle,  expressing  a  desire  to  purchase  it.  His  uncle  pro- 
cured a  loan  of  £2000  from  Miss  Falls ;  and  as  his  own 
estate  was  inadequate  as  a  security,  Mr.  Frazer  not  only  be- 
came bound  in  the  bond,  conjunctly  and  severally,  but  con- 
veyed, in  farther  security,  his  own  estate  of  Torbegi  in  addi- 
tion to  the  Eoiockie  estate.  In  this  way  the  money  was  got, 
and  his  object  accomplished. 

Colonel  Frazer  afterwards  acquired  a  fortune  in  India  of 
£15,000,  chiefly  through  prize  money  claims.  He  came  home 
with  his  regiment  to  Great  Britain,  visited  his  estate  of 
Knockie,  which  by  this  time  had  improved  in  value,  and  he 
then  expended  about  £2000  on  the  improvement  of  the  man- 
sion-house and  grounds.  He* died  in  London  in  April  1801, 
having  executed  there  a  will,  disposing  of  his  heritable  and 
moveable  estate.  Had  no  will  been  made,  the  appellant's 
father,  Simon  Frazer,  and,  after  his  death,  the  appellant, 
would  have  succeeded  to  his  heritable^estate  as  heir  at  law. 
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1812.       In  this  Bettlement,  he  therefore  conveyed  it,  in  the  foUowing 

■  terms : — "  I  do,  by  these  presents,  give,  assign,  convey,  sod 

FBAZEB     ,«  dispone  my  lands  and  estates  of  Rnockie  and  Daichapple^ 

SPALDING,  &c. "  with  their  appurtences,  and  all  others  my  lands  and  red 

"  estates,  of  every  nature  and  kind  soever,  and  whereBoever 

"  situated  in  Scotland,  to,   and  in  favour  of  my  conao, 

"  Simon  Frazer  of  Farraline,  and  his  heirs,  assignees;  ind 

''  I  bind  and  oblige  myself  and  my  heirs  to  make  up  titlei 

'<  to  such  lands  and  estate;  and  when  so  made  up,  to  con- 

*'  vey  the  same,  by  proper  instruments,  agreeable  to  the  lavs 

"  of  Scotland,  to  them." 

He  then  gave  directions  to  his  executors  as  to  his  perBonal 
estate,  and  states,  '<  With  regard  to  my  personal  estate,  1 
"  give,  grant,  devise,  and  bequeath  the  same  in  manner  fol- 
*'  lowing,  viz.  In  the  first  place,  I  order  and  direct  that  my 
*'  funeral  charges  and  expenses,  together  with  all  myju^ 
"  and  lawful  debts^  be  paid  by  my  executors  named,  as  soon 
''  after  my  decease  as  conveniently  may  be."  After  be- 
queathing several  legacies,  he  directed,  after  his  whole  debts 
(the  only  debt  owing  was  the  £2000),  and  legacies  were 
discharged  by  the  executors,  that  the  residue  should  be  coa- 
veyed  to  his  uncle,  James  Frazer  of  Gorthlic,  one  of  the  re- 
spondents. 

It  occurred  to  the  appellant,  that,  unless  according  to  the 
expression  of  his  settlement,  *^  all  his  debts"  was  indnded 
the  £2000,  that  the  conveyance  to  him  of  the  heritable 
estate,  which  was  burdened  with  that  £2000,  would  be  li- 
terally conveying  nothing  to  his  father  whatever.  Accord- 
ingly, as  trustees  of  the  Miss  Falls,  an  action  was  raised  by 
the  appellant  against  the  respondents  for  the  payment  e( 
the  bond. 

Besides  special  defences,  this  was  met  by  a  counter  a^ 
tion  of  declarator  and  relief,  at  the  respondents'  insUDCe,  to 
have  it  found  and  deckred,  that  the  £2000  bond  was  a  ml 
burden  over  the  lands  of  Knockie  and  Dalcbapple,  for  which 
the  heir  and  disponee  succeeding  thereto  is  alone  liable, 
and  not  the  personal  estate  and  effects  of  the  deeeaied 
Colonel  Frazer,  and  for  relief  to  that  extent. 

It  was  argued  by  the  appellant,  that  unless  the  debt  of 
£2000  fell  to  be  paid  by  the  executors  exclusively  out  of  the 
personal  estate,  the  disposition  of  the  lands  to  the  appellant'i 
father  would  be  merely  nugatory ;  that  there  was  eveiy  res- 
son  to  suppose  that  he  meant  to  give  Mr.  Frazer  of  Fana- 
line  a  succession  of  some  value  ;  but  unlesB  the  bond  was 
paid  out  of  the  personal  estate,  Mr.  Frazer  woidd  take  no- 
thing, or  next  to  nothing.     And,  finally,  as  the  Colonel,  9l 
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the  time  of  his  deaths  and  for  a  great  many  years  before,       1812. 
was  a  domiciled  EngUshman,  and  his  will  made  in  England, 


and  the  most  part  of  his  estate  there,  the  testament  ought  3?a^»»a 
to  be  construed  and  to  be  executed  according  to  the  law  of^^j^jj^^^  ^^^ 
England,  which  lays  the  burden  of  the  payment  of  heritable 
bonds  and  mortgages  on  the  executors  and  the  personal 
estate.  It  was  answered,  that  the  rule  of  law  was,  that  the 
heir  takes  the  heritable  property,  under  the  burden  of  the 
heritable  debts,  and  the  executors  the  personal  property, 
under  burden  of  the  personal  debts,  unless  the  deceased 
declare  in  his  will  to  the  contrary.  In  the  deceased's  set- 
tlement there  is  no  declaration  contrary  to  the  rule  of  law, 
whereby  the  heir  is  reheved  of  the  heritable  debt,  and  the 
payment  of  it  is  burdened  on  the  executors ;  that  no  regard 
can  be  paid  to  the  supposed  intention  of  Colonel  Frazer,  if 
not  expressed  in  his  will.  And,  lastly,  although  he  did  not 
reside  in  Scotland  for  many  years  previous  to  his  death, 
with  the  exception  of  the  short  time  his  regiment  was  at 
Perth,  yet  he  ought  to  be  considered  as  domiciled  in  Scot- 
land. 

The  Lord  Ordinaiy  pronounced  this  interlocutor : — <<  The  Jan.  27, 1804. 
"  Lord  Ordinary  haying  heard  parties  procurators,  conjoins 
''  the  process  of  relief,  at  the  instance  of  John  Spalding  and 
"  others,  the  executors  of  Colonel  Hugh  Frazer  against  Si- 
''  mon  Frazer  of  Farraline,  with  the  before  mentioned  pro* 
*'  cess,  at  Simon  and  John  Frazer's  instance,  against  Colonel 
««  Frazer's  executors :  Finds  the  whole  defenders  conjunctly 
"  and  severally  liable  for  payment  of  the  heritable  bond 
"  libelled  on ;  but,  in  respect  the  settlement  by  which  the 
**  lands  of  Euockie  are  disponed  to  Simon  Frazer  of  Farra- 
''  line,  one  of  the  defenders,  could  only  import  a  right  to 
''  those  lands,  subject  to  the  heritable  debt  with  which  they 
**  were  burdened,  and  that  the  clause,  taking  the  executors 
"  bound  to  pay  the  debts,  cannot  have  the  effect  of  altering 
*'  the  right  of  relief  between  him  and  the  executors,  finds 
'*  the  executors  entitled  to  relief  from  Simon  Frazer  of  Far- 
**  raline,  Esq.,  of  the  heritable  bond  libelled  on,  conform  to 
'*  the  conclusions  of  their  action  of  relief,  and  decerns 
"  accordingly." 

On  reclaiming  petitions  to  the  Court,  the  Courftftihered.*  Nor.  15, 1804. 

July  5,  1805. 


*  The  Court  of  Sefldon  were  of  opinion,  ^'  that,  without  a  special 
clause  in  the  deed  to  that  effect,  the  legal  rules  of  accounting  be- 
tween  heir  and  executor  could  not  be  altered." — Vide  Fac  Coll. 
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1812.  Against  these  interlocutors  the  present  appeal  was  brougbt 

to  the  HoQse  of  Lords. 

rsAZBR  Pleaded  for  the  Appellant. — 1.  Colonel  Frazer,  in  his  sct- 
8PALPIN0  &c  ^l®"^®'^^  directed  his  executors  to  pay  his  just  and  lawM 
debts,  which  direction  necessarily  implies  that  the  burden  of 
these  debts  should  ultimately  fall  on  the  personal  estate.  2. 
Colonel  Frazer  left  his  residuary  legatee  his  whole  estate, 
exclusive  of  the  lands  of  Knockie  and  Dalchapple,  after  pay- 
ment of  various  legacies,  of  the  expenses  of  his  funeral,  and 
of  his  just  and  lawful  debts :  therefore,  the  residuary  Iq^a- 
tee  is  entitled  to  demand  the  residue  only,  after  payment  of 
those  expenses,  legacies,  and  debts,  and  he  has  no  right, 
under  the  will,  to  insist  that  the  disponee  of  Knoclde  and 
Dalchapple  shall  relieve  him  of  these  debts.  The  easee, 
Lady  Cunningham  i;.  Lady  Cardross,  (Mor.  12493)  ;  and  Deo- 
ham  V.  Denham,  8th  March  1765,  (M.  5224),  support  theee 
propositions.  3.  It  is  a  mere  questio  volwitatis,  whether 
Colonel  Frazer's  heir,  or  his  executors,  are  burdened  with 
his  debts ;  but  the  circumstances  in  which  Colonel  Frazer 
was  placed,  the  state  of  his  fortune,  and  the  general  scope 
of  his  settlement,  all  concur  with  the  clear  unequivocal  form 
of  expression  which  he  has  used,  to  show  that  he  intended 
his  executors  should  be  ultimately  liable.  4.  The  will  was 
made  and  executed  in  England,  where  Colonel  Frazer  was 
also  then  domiciled,  by  the  law  of  which  country  Ibe  heir  has 
a  right  in  equity  to  have  his  ancestor's  debt  paid  out  of  his 
personal  estate.  If,  therefore,  the  executors  had  been  sued 
upon  the  bond  in  England,  they  could  not  have  recovered  u 
against  the  heir,  if  the  real  estate  had  been  situated  id 
England,  even  though  there  had  been  no  such  direction  as 
that  given  by  the  will,  which  thus  derives  additionad  support 
from  the  laws  of  the  country  where  it  was  executed,  and  the 
testator  was  domiciled.  5.  Granting  that  the  executors  are 
entitled  to  relief  from  the  heir,  the  action  at  the  instance  of 
Miss  Falls'  trustees  ought  not  to  have  been  conjoined  with 
the  action  of  relief  at  the  instance  of  Colonel  Fraaei^s 
executors,  and  the  appellant  ought  not  to  have  been  found 
liable  in  payment  of  the  heritable  bond. 

Pleaded  for  the  Respondents. — 1.  If  it  were  made  a  mat> 
ter  of  pnK)f,  it  would  be  easy  to  establish,  if  that  were 
necessary  to  the  issue  of  this  cause,  that  Colonel  Frazer 
meant  that  the  heritable  debt  should  not  be  a  charge  on 
the  personal  estate)  but  had  determined  that  it  should  re> 
main  a  burden  on  the  lands.    If  it  were  competent  to  resort 
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to  the  evidence  of  Mr.  SpottiBWOode,  and  to  Mr.  Frazer,  the       1812. 

gentlemen  who  drew  out  the  settlement,  it  would  be  proved    — ~ 

that  these  gentlemen  made  him  aware  that,  as  a  matter  of     ^^^^^^ 
course,  gimon  Frazer  would  take  the  estate  hardened  withsPALDuco,  &c. 
the  heritable  debt,  unless,  by  an  express  clause,  the  estate 
was  exempted  from  that  burden.    2.  Clauses  in  settlements 
hardening  grantees  with  the  payment  of  the  testator's  debts, 
in  general  terms,  are  construed  as  being  merely  for  the  be* 
nefit  of  the  testator's  creditors,  and  have  no  effect  whatever 
in  questions  of  relief  between  heir  and  executor,  or  between 
the  different  heirs  or  disponees,  each  of  whom  is  primarily 
liable  for  the  debts  that  are  the  proper  burdens  upon  the 
estate,  which  he  takes  under  the  settlement,  and  which  the 
law  considers  as  his  proper  debts.    Though  a  testator  has 
it  in  his  power,  by  proper  clauses  in  his  settlements,  to  bur- 
den any  particular  disponee  or  grantee  with  the  whole  of 
bis  debts,  so  as  to  lay  him  under  an  obligation  to  relieye  the 
other  disponees  or  grantees  of  such  debts ;  yet,  in  the  pre* 
sent  case,  the  testator  has  put^no  such  clauses  into  his  set- 
tlements, and  has  indicated  no  intention  that  his  successors 
io  the  moveable  estate  should  relieve  his  heir  or  disponee 
in  the  heritable  estate.   And  the  general  clause  founded  on 
indicates  no  such  intention,  and  can  have  no  such  effect. 
The  disponee  in  the  heritable  estate  must  therefore  pay  the 
debt,  .with  which  that  estate  stands  burdened,  upon  the   . 
principle  res  traneit  cum  cnere.    This  has  been  settled  by 
several  decisions,  which  have  received  the  final  judgment  of 
the  House  of  Lords,  viz.  Rose  r.  Rose,  17th  January  1786, 
(Mor  6229,  House  of  Lords,  2nd  April  1787 ;  ante  vol.  iii. 
p.  66) :  Drummond  v.  Drummond,  17th  May  1798,  (Mor. 
4478,  House  of  Lords,  20th  February  1799;  ante  vol.  iv. 
p.  66.)    3.  The  question  here  being  one  in  regard  to  real 
estate  m  Scotland,  the  same  must  be  judged  and  governed 
by  the  laws  of  that  country ;  and  the  circumstance  of  Colonel 
Frazer  having  died  in  England,  and  of  having  his  personal 
property  situated  in  that  country,  or  in  other  countries 
where  the  law  of  Ejigland  prevails,  cannot  affect  or  inter- 
fere with  the  succession  to  his  real  estate  ;  and  as  land  can- 
not, like  moveable  property,  be  transferred  from  one  coun- 
try to  another  at  the  pleasure  of  the  proprietor,  it  must 
necessarily  be  subject  to  the  rules  and  regulations  of  the 
jurisdiction  within  which  it  is  situated  ;  the  rule,  therefore, 
of  the  law  of  England  cannot  apply,  that  mortgages  are  a 
burden  on  the  personal  estate.     Even  if  that  rule  did  apply 
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>  p.  201. 


1  Bro.  Rep. 
p.  462. 


^* "  of  creating  an  additional  fond,  in  case  the  personal  estate 
"  should  not  be  sufficient."    In  Bridgeman  v.  DoTe,  Atkyns, 


1812.       when  followed  out  in  the  courts  of  England,  the  ezecnton 
•"■""■"^    would  still  have  relief  against  the  real  estate,  as  was  foond  in 
9^  Drummond's  case.    No  doubt,  in  England,  these  heritaUe 

8PALDIMO,  &o.  debts  are  charges  on  the  personal  estate ;  but  the  law  'm 
contrary  in  Scotland ;  yet,  in  some  respects^  it  is  sinuIiE. 
In  England,  a  similar  rule  prevails  to  what  prevails  in  Soot- 
land,  namely,  that  the  personal  estate  is  liable  to  pay  hent- 
able  bonds  or  mortgages,  unless  the  testator  has  exempted 
that  estate  from  liability,  and  put  the  burden  of  paymenl 
expressly  on  the  real  estate ;  and  Mr.  Cruise,  in  his  Digest, 
Cruise  Dige^,gaygj  *<  Where  a  testator  charges  his  lands  with  the  paymeot 
Also,  Roper's  "  ^^  ^  debts,  this  will  not  exonerate  his  personal  estate, 

Legacies,  Ed.  **  for  such  a  charge  can  only  be  intended  for  the  purpose 

1828,  vol.  i.-  &  J  r    r- 

12,  p.  595. 

Atkyns,  vol 

vol.  iii.  p.  201,  Lord  Hardwicke  said,  "  I  know  of  no  autho- 
''  rity  whereby  the  words, '  I  make  my  real  estate  liable  to 
"  '  pay  my  debts,'  will  exempt  the  personal  estate  with- 
''  out  any  special  exemption  of  such  personal  estate.** 
Again,  Lord  Thurlow,  in  the  Duke  of  Ancaster  v.  Mayer, 
laid  down  the  following  rules  :  *^  In  the  first  place,  the  per- 
"  sonal  estate  is  liable,  in  the  first  instance,  to  the  payment 
*'  of  the  debts ;  but^  in  exception  to  this,  it  is  agreed  thst 
"  the  testator  may,  if  he  pleases,  give  his  personal  estate,  as 
"  against  his  heir  or  any  other  representative,  dear  of  tiie 
"  payment  of  his  debts;  and  then  it  becomes  a  qnestioot 
"  what  is  the  mode  of  expression  to  give  the  personal  estate 
"  exempt  from  such  payment,  when  the  rule  of  law  is,  that 
"  such  an  estate  is  first  liable  ?  Perhaps  it  might  not  hare 
*'  been  unwise  to  have  adopted  the  rule  of  law  laid  down  ia 
"  Fereyes  v.  Robertson,  et  al.^  that  the  testator  must  use 
"  express  words :  but  it  is  impossible  to  abide  by  the  opinioii 
«  given  in  that  case  consistently  with  the  rules  in  other 
''  cases.  The  second  rule  is,  that  when  there  is  a  dedani' 
"  Hon  plain^  that  shall  stand  in  lieu  of  express  words.  This 
*'  rule  has  been  laid  down  so  long,  and  acted  upon  so  cod- 
**  stantly,  that  if  other  judges  were  to  put  the  constmctioB 
"  of  wills  upon  other  grounds,  how  well  soever  it  might 
"  have  been  originally,  it  would  be  very  unwise  to  make  the 
"  administration  of  justice  take  a  course  contrary  to  former 
"  rules.  Therefore,  if  there  be  a  declaration  ptam^  or  msr 
''  nifestation  clear,  so  that  it  is  apparent  upon  the  face  of 
"  the  will  that  there  is  such  a  plain  intention,  the  role  then 
**  is,  not  to  disappoint,  but  to  carry  such  intention  into  eze- 


Banbury^fl 
Rep.  p.  301 
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*'  cation.     Bat  Bbould  no  such  intention  manifestly  appear,       I8l2. 
"  there  is  not  a  single  case  "which  does  not  take  it  for  grant-    — — 
"  ed  that  the  personal  estate  is  by  law  the  first  fund  for  the    boswall 
*'  payment  of  debts."    In  a  later  case^  Watson  v.  Brick-   morbison. 
wood,  9  Vesey,  jun.,  p.  453,  the  rule,  as  above  laid  down  by  Watson  v. 
Lord  Thurlow,  was  confirmed  and  adhered  to.  g  Vesey,  jun., 

After  hearing  counsel,  it  was  P*  ^^^' 

Ordered  and  adjudged  that  the  interlocutors  be,  and  the 
same  are  hereby  affirmed,  so  far  as  **  in  respect  the  set- 
"  tlement  by  which  the  lands  of  Knockie  are  disponed 
"  to  Simon  Frazer  of  Farraline,  one  of  the  defenders, 
*'  could  only  import  a  right^  to  these  lands,  subject  to 
"  the  heritable  debt  with  which  they  were  burdened^ 
"  and  that  the  clause,  taking  the  executors  bound  to 
*^  pay  the  debts,  cannot  have  the  effect  of  altering  the 
**  right  of  relief  between  him  and  the  executors :  Finds 
*'  the  executors  entitled  to  relief  from  Simon  Frazer  of 
**  Farraline,  Esq.,  of  the  heritable  bond  libelled  on,  con- 
*^  form  to  the  conclusions  of  tbeir  action  of  relief,  and 
*'  decern  accordingly.*'  And  it  is  farther  ordered,  that 
with  this  affirmance,  the  said  cause  be  remitted  back  to 
the  Court  of  Session,  without  prejudice  to  any  applicsr 
tion  by  the  appellant  to  the  Court  which  he  may  be  ad- 
vised to  make,  touching  the  questions  whether  the  pro- 
cesses  should  have  been  conjoined,  and  whether  the 
appellant  has  been  properly  called  in  the  action  of  these 
executors. 

For  the  Appellant,  Sir  Samuel  RomiUyj  M,  Nolan^  Geo. 

Oranstoun. 
For  the  Respondents,  Wm.  Adamj  John  Clerk. 


(Fac.  ColL  vol.  xiii.  p.  544.    Mor.  App.  Damage  and  Inter. 

No.  I.) 

Thomas  Boswall,  late  Merchant  in  Leith,)     .      iia  t- 
now  residing  in  Edinburgh,  .  J     ^^         ' 

Jaues  Morrison,  Merchant  in  Leith,  Beepondent. 

House  of  Lords,  20th  July  1812. 

CoifTRACT  OF  SaLB — DaMAGBS  FOR  NoN-FULFILMRMT.—- ActlOn  WaS 

raised  for  delivery  of  four  puncheons  of  spirits^  or  for  damages  for 
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1812.  non-fulfilment  of  the  contract  of  sale.    The  spirits  were  paithned 


B08WALL 


in  the  knowledge,  on  the  buyei's  part,  that  there  was  to  be  a  ne 
in  the  price,  and  he  bought  at  the  old  price.  The  sdler  was  igno- 
MOBRifioir.  rant  of  this  intended  rise  in  the  price^  and  of  this  information  fkom 
London^  which  the  buyer  possessed.  He  afterwards  refused  to 
delirer :  Held  him  liable  in  £200  of  damages,  bang  the  smi 
concluded  for,  estimated  according  to  the  highest  price  of  whisky 
that  could  be  got  at  the  time  of  pronouncing  decree  in  the  action. 

.  This  was  an  action  raised  by  the  respondent  against  the 
appellant,  for  delivery  of  four  pnneheons  of  spirits,  or  failing 
which,  for  damages  for  non-fulfilment  by  him  of  a  contract 
of  sale  in  regard  to  these  spirits,  entered  into  on  3d  October 
1799,  in  the  following  drcnmstances :  It  appeared  that  on 
30th  September  1799  an  order  had  been  made  in  the  House 
of  Commons  for  leave  to  bring  in  a  bill  to  prohibit  for  a 
time  the  distillation  of  spirits  in  Scotland  ;  and  the  respon- 
dent having  heard  of  this  early  on  the  morning  of  the  3d  of 
October,  and  perceiving  that  the  effect  would  be  to  raise 
very  materially  the  price  of  spirits,  he  resolved  to  purchase 
np  as  much  spirits  as  he  could  at  the  old  price,  before  infor- 
mation of  the  Goverment  order  became  generally  known. 
Accordingly  he  called  on  the  appellant,  and  Goncluded  a 
bargain  for  four  puncheons,  to  be  delivered  to  him  at  the 
rate  of  5s.  4d.  per  gallon.  After  hearing  of  the  news  from 
London,  which  reached  the  same  day,  after  the  sale  was 
effected^  the  appellant  refused  to  deliver  the  spirits  at  the 
price  agreed  on,  (the  price  having  risen  to  16s.  per  gallon), 
stating  that  he  had  been  tricked  and  deceived  in  the  matter, 
whereupon  the  present  action  was  raised. 

After  a  special  interlocutor,  stating  the  facts,  the  Lord 

Jan.  22, 1803.  Ordinary  found  the  appellant  liable  in  the  sum  of  £200  da- 
mages for  non-delivery  of  the  spirits,  the  loss  being  estimat- 
ed as  equal  to  the  sum  of  £200,  concluded  for  in  the  libel 
on  1st  November  1799,  the  date  of  citation  to  this  action. 

On  reclaiming  petitions  to  the  Court  varying  interlocu- 
tors *  were  pronounced.    At  last  the  Court  pronounced  this 

Jan.  25,1805.  interlocutor :  •*  The  Lords  having  resumed  consideration  of 
**  this  petition,  and  advised  the  same,  with  the  answers 
''  thereto,  alter  the  interlocutor  complained  of,  and  in  terms 
"  of  the  previous  interlocutor  of  the  Lord  Ordinary,  modify 


*  The  variation  in  the  interlocntors  of  Court  was  upon  the  amonst 
of  damages,  and  the  rule  for  estimating  that  amount. 
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**  the  damages  to  £200  Sterling,  and  decern  for  payment        1812. 
"  thereof  to  the  parsaer,  with  interest  from  the  Ist  Not.    — ^— 
"  1799:  Find  expenses  due  from  the  date  of  the  interlocutor     ^^^^^^ 
'<  of  the  Court  of  the  24th  Feb.  1802."*    Thereafter,  on  re-    xobe'isow. 
claiming  petition,  the  Court  adhered.    And  their  Lordships,  Blar.  4, 1806. 
upon  advising  the  account  of  expenses,  with  the  auditor's 
report,  modified  the  account  to  £101.  14s.  2d.,  and  de- 
cerned. Mar.12,1806. 

Against  these    interlocutors   the   present   appeal  was 
brought  to  the  House  of  Lords. 

Pleaded  fipr  the  AppeUarU. — The  appellant  maintains  that 
the  bargain  into  which  he  was  betrayed,  on  the  morning  of 
the  3d  October  1799,  was  of  the  nature  of  a  catching  bar- 
gain,  and  that  it  is  not  obligatory  in  law.  The  fact,  as  uni- 
formly averred  by  him,  has  already  been  stated.  On  the 
forenoon  of  that  day,  several  hours  after  the  mail  coach  had 
passed  through  Leith,  and  after  part  of  several  of  the  English 
letters  and  newspapers  had  been  delivered,  Morrison  came  to 
the  appellant's  wareroom,  and,  under  pretence  that  his  stock 
of  spirits  was  reduced,  prevailed  on  the  appellant  to  sell  him 
four  puncheons  of  whisky  at  5s.  4d.  per  gallon,  assuring 
the  seller  at  the  same  time  that  he  had  no  information  of 
any  probable  rise  in  the  price  of  the  article.  At  the  time 
this  declaration  was  made,  Morrison's  stock  was  not  reduced, 
and  he  was  aware  that  an  event  had  taken  place  in  the 
House  of  Commons,  of  which  the  unavoidable  consequence 
was,  an  immediate  rise  in  the  price  of  Scotch  spirita  2d. 
But,  if  this  contract,  in  these  circumstances,  stands  as  bind- 
ing, the  appellant  ought  not  to  be  subjected  to  the  pay 
ment  of  £200  of  damages.  He  is  unable  to  discover  on 
what  grounds  the  Court  has  proceeded  in  giving  that  precise 


*  Opinions  of  the  Judges : — 

It  was  held  by  the  Court :  ^  Ist,  That  the  buyer's  demand  was 
''  not  to  be  limited  to  the  price  at  the  stipulated  day  of  delivery. 
"  2d.  That  although  the  non-deliveiy  be  imputable  to  no  fault,  the 
^'  buyer  must  be  indemnified  for  his  actual  loss.  dd.  That  the  price 
*'  at  the  day  of  citation  was  not  to  be  taken  as  the  criterion,  sinoe 
**  the  call  to  fulfil  his  engagement  would  thus  dischaige  the  seller 
'*  firom  the  bad  consequences  of  his  subsequent  refusal.  And,  4th. 
*^  That  it  was  not  practicable,  without  throwing  the  matter  entirely 
''  loose,  to  enter  into  the  consideration  of  the  probable  time  at  which, 
**  had  the  delivery  been  duly  made,  the  artide  would  have  been  dis* 
"  posed  ot"— Bell's  Com.  vol.  i.  p.  450. 


V, 
MOBBUOir. 
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1812.  sum.  It  cannot  be  because  that  sam  is  the  amount  condod- 
— — -  ed  for  in  the  summons,  for  summonses  of  damages  generally 
BoswALi,  conclude  for  a  random  sum,  considerably  higher  than  is 
awarded.  No  doubt  spirits  rose  3s.  a  gallon,  but  the  Lord 
Ordinary  has  estimated  the  damages  at  £200,  a  sum  equal 
to  a  rise  of  lOs.  per  gallon  on  the  price  agreed  to  be  paid, 
supposing  the  four  puncheons  to  contain  400  gallons ;  but 
this  is  not  a  just  reason  or  rule  for  assessing  the  damagea 
Other  rules  more  equitable  for  adjusting  these  ought  to 
obtain,  such  as  the  market  price  at  delivery,  or  at  raising  the 
action,  for,  until  these  events,  he  was  not  culpable  nor  con- 
tumacious. 

Pleaded  for  the  Respondent. — The  facts  above  stated  are 
not  established  by  evidence ;  and  even  if  they  were  admit- 
ted, they  would  not  be  relevant,  inasmuch  as  it  was  compe- 
tent, and  perfectly  legitimate  for  the  respondent  to  avail 
himself  of  his  superior  information,  in  order  to  make  the 
best  bargain  he  could — a  course  which  is  well  recognized  in 
mercantile  dealings.  2.  The  appellant  contends  that  the 
amount  of  damages  ought  to  have  been  estimated  accord- 
ing to  the  selling  price,  when  delivery  ought  to  have  been 
made,  or  from  the  date  of  raising  the  action ;  but  if  the 
first  rule  obtained,  then  no  seller  of  spirits  could  fulfil  his 
bargain  in  a  rising  market ;  and  the  second  rule  cannot  r^ 
gulate  the  amount  of  damages,  because  the  date  of  an  action 
is  arbitrary.  But  it  humbly  appears  that  the  soundest  rule 
for  regulating  an  assessment  of  damages,  in  a  case  of  this 
sort,  is  to  hold,  according  to  the  principle  of  the  civil  law, 
that  the  party  committing  the  breach  of  contract  is  liaUa, 
according  to  the  profits  the  purchaser  would  have  gained  if 
the  contract  had  been  implemented  at  any  time  during  the 
contum^y  of  the  culpable  party.  At  all  events,  the  decree 
of  the  Court  of  Session  must  remain  effectual,  which  awards 
less  than  the  highest  profits  that  could  have  arisen  to  the 
respondent  if  the  contract  had  been  implemented. 

After  hearing  counsel. 

Lord  Ghancbllob  Elbon  said, 
"  My  Lords, 

**  In  this  appeal,  there  are  two'  questions  :  Ist,  Whether  the  ap- 
pellant was  liable  to  an  action  of  damages  at  the  instance  of  the  re- 
spondent or  not  ?  as  to  which  I  never  had  the  least  doubt. 

**  2d.  Whether  these  damages  had  been  properly  estimated  or 
not? 

''  It  does  not  appear  to  me  that,  with  regaid  to  the  second  ques- 
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tion,  yonr  Loidships  ahoald  make  any  alteration  in  this  judgment  of       l^^^' 
the  Court  of  Session. 

**  I  therefore  more  to  affirm.'* 

(Nothing  was  said  about  costs). 


It  was  ordered  and  adjudged  that  the  interlocutors  com- 
plained of  be,  and  the  same  are  hereby  af&rmed. 

For  the  Appellant,  FFm.  Erakine^  Pra*  Homer. 

For  the  Respondent,  Robert  Forsyth^  Hen.  Brougham. 


J0BM8TOH 
MIDDLBTON, 


(1st  Action.) 
Sir  William  Johnston  of  Hilton, 
Nathaniel  Middleton  and  Richard  John- 
son, formerly  of  Stratford  Place,  in  the 
County  of  Middlesex,  now  of  Pall  Mall, 
London,  Bankers,  and  Andrew  Mac- 
Whinnib,  their  Attorney^ 

(2d  Action.) 

Sir  Willlim  Johnston  of  Hilton,  Bart. 

Messrs.  Noel,  Templar,  and  Co.,  Bankers 
in  London,  with  concurrence  of  Middle- 
ton  and  Johnson,  two  of  the  partners  of 
that  Co.,  and  Andrew  MagWhinnie, 
their  Attorney,        .... 


Appellant ; 


Respondents. 


Appellant; 


Respondents. 


(3d  Action.) 

Sir  William  Johnston  of  Hilton,  Bart.,  Appellant; 

Messrs.  Noel,  Templar,  and  Co.,  Bankers^ 

in  London,  and  the  said  Andrew  Mao->  Respondents* 

Whinnib,  .  .  .  ) 

House  of  Lords,  12th  Dec.  1812. 

Accommodation  Bills. — Circumstances  in  which  the  allegation  that 
part  of  the  debt  in  the  bond  was  for  accommodation  bills,  granted 
for  the  benefit  of  other  parties,  was  disregarded. 

Three  actions  were  raised  by  the  respondents  against  the 
appellant,  the  first  on  a  bond  for  £16,000,  and  the  second 
for  payment  of  a  balance  on  their  banker's  account  of  the 
Bum  of  £1977.  3s.  7d.,  after  giving  credit  for  £16,000,  and 
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181*2.       the  third  action  was  for  payment  of  the  expenses  of  the  two 
""■^         preceding  actions. 

9^  Sir  William  did  not  defend  these  actions  in  the  Conrt  of 

THOMSONS,  &c.  Session,  but  allowed  decrees  to  pass,  for  the  porpose  of  de- 
lay, and  broaght  suspensions.  These  bills  of  suspensions 
being  refused,  on  the  statements  of  fact  made  by  the  parties, 
whereby  it  appeared  that  Sir  William  had,  in  his  letters,  ac- 
knowledged the  justness  of  the  debt.  Notwithstanding,  be 
brought  the  present  appeal  to  the  House  of  Lords,  contend- 
ing chiefly  that  he  only  owed  about  £10,000  of  the  £16,000 
bond,  and  that  the  difference  was  made  up  of  bills  due  bj 
Messrs.  Ogilvie,  London,  to  whom  he  had  granted  them  for 
their  (lecammodation ;  that  Messrs  Ogilvie  had  discounted 
them  with  Templar  and  Co.,  and  that  the  latter  had  given 
the  money  for  them,  in  the  knowledge  that  they  were  ae> 
commodation  bills,  because  he  had  shown  Ogilviea'  letter  to 
the  bankers  establishing  this  fact. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  complained 

of  h%  and  the  same  are  hereby  affirmed,  with  £200 

costs. 

For  the  Appellant,   Wm.  Adam,  Ad.   Gillies^   Jama 

Jtfonertnf* 
For  the  Respondents,  Sir  Sam.  Bamilfy,  W.  WingfiM. 

NoTB. — ^Unreported  in  the  Court  of  Session. 


Lieut.  Thomas  Thomson,  Appellant; 

Eathbrike    Thomson,    and    Elizabeth  '\ 
THOBisoN,  Daughters  of  William  Thom-  f 


SON  of  North  Steelend,  deceased,  and  I 


BegHmdenie. 

their  Husbands  and  Children, 

House  of  Lords,  14th  Dec.  1812. 
Liferent  and  Feb. 

An  action  of  declarator  was  brought  by  the  appellant,  to 
have  it  declared  that,  under  his  father's  disposition  of  the 
estate  of  Northsteelend,  that  he  (appellant)  had  vested  in  him 
the  fee  of  that  estate,  and  was  entitled  to  sell  it.  The  destina- 
tion was  in  the  following  terms :  ''  To  and  in  favour  of  tbesaid 
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^  Thomas  Thomson,  my  son,  in  liferent^  for  hia  liferent  use       igis. 
allenarly,  and  to  his  heirs  whomsoever  to  be  lawfallj  pro- 


"*  created  of  his  body ;  whom  failing  him  and   his  heirs,  viz.     B^iiKof 
•*  the  said  Thomas  Thomson's  heirs,  arriving  at  majority  or'^'  ^^  ' 
*'  marriage,  to  the  said  Catherine  and  Elizabeth  Thomson,    watson. 
"  my  daughters,  in  liferent ^  for  their  liferent  use  only;  and 
'*  to  their  children  procreate,  or  to  be  procreate,  equally 
**  among  them  in  fee,  heritably  and  irredeemably."    The 
Lord  Ordinary,  Lord  Justice  Clerk  McQueen  (14th  Nov. 
1792),  held  that  Thomas  Thomson,  the  son,  had  only  a  life- 
renty  the  fee  being  in  the  daughter's  children,  and  he  there  • 
fore  sustained  the  defences,  and  assoilzied. 

The  Inner  House  adhered  to  this  interlocutor,  on  re- 
claiming petition ;  and,  on  appeal  to  the  House  of  Lords,  the 
appeal  was  dropped;  but  afterwards  (February  1806)  a  new 
appeal  was  brought,  whereupon,  and  after  hearing  counsel, 
the  judgment  of  the  Court  below  was  affirmed. 

For  Appellant,  M.  Nolan^  A.  Fletcher. 
For  I^spondent,  Wm,  Adam^  Mat.  Ross. 

Note. — ^This  case  appears  reported  in  Dow,  (vol.  i.  p.  417)»  under 
an  erroneous  date,  (I4th  Dec.  1813.) 


(Fac.  Coll.  vol.  xiii.  p.  550 :  et  Dow,  vol  L  p.  40.) 

The  GovBRNOR  and  Company  of  the  Banki 

of   Scotland,  and  Robert  Forrester,)-  Appellants; 
their  Treasurer,  3 

James  Watson,  Baker  in  Brechin,  Respondent. 

House  of  Lords,  26th  March  1813. 

Bank  Agent— Liabilitt— Deposit  RBOBiPT-.iSTAMP.— (1).  Messrs. 
Smith  and  Sons  were  agents  in  Brechin  for  the  Bank  of  Scotland. 
It  turned  out  that  they  also  carried  on  business  as  bankers  on  their 
own  private  account.  A  deposit  of  money  was  lodged  with  them,  and 
a  deposit^receipt  obtained,  signed  by  tiiem,  not  as  agents  for  the 
bank,  but  in  their  own  name.  Held,  on  their  failure,  that  the 
principal  bank,  for  which  they  acted  as  agents,  was  liable  for  pay- 
ment Reversed  in  the  House  of  Lords.  (2.)  Also  held  it  unneces- 
sary to  decide  the  point  as  to  the  document  or  deposit-receipt 
wanting  a  stamp. 

James  Smith  and  Sons  were  the  appointed  agents  of  the 
Bank  of  Scotland  in  Brechin,  carrying  on  at  same  time,  on 
VOL.  v.  2  u 
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1813,       their  own  account,  within  the  same  premiflea,  their  own 
trade,  as  dealers  in  linen  and  flax.     They  becune  bankroll 


SCOTLAND  BiQ.^^  '^^''^'  ^^^^  ^^^  respondont's  money  in  their  hands,  where- 

V.         upon  he  raised  action  against  the  appellants,  alleging  that 

WATSON,     ^f^  deposits  were  made  vnth  Smith  and  Sane  in  the  charac' 

ter  of  their  bank  agents^  and^  on  the  principle  that  the  pcin- 

cipals  are  bound  by  the  obligations  of  their  bank  agents  in 

the  country,  concluded  for  payment  of  the  sums  deposited. 

The  appellants  haying  discovered,  on  examining  into 

Smith  and  Son'^s  bank  affairs,  that  they  had  carried  oo  the 

business  of  private  bankerst  by  taking  in  money  of  people 

who  chose  to  lodge  it  with  them,  returnable  on  demand, 

with  interest  at  three  or  four  per  cent. ;  and  as  there  were  a 

great  many  deposits  in  the  same  way,  the  appellants  were 

obliged  to  treat  the  question  as  one  of  serious  moment,  to 

prevent  other  like  claims  from  being  made. 

The  deposit  receipt  was  in  the  following  terms : — 

'«  £60.  Bank  Office,  Brechin,  25th  March  1801 

'^  Received  from  Mr.  James  Watson,  Breohih,  Sixtf 
"  pounds,  at  his  credit^  bearing  interest  at  the  rate  of  three 
**  per  cent,  on  demand,  or  four  per  cent,  if  not  retired  in 
*<  six  months. 

**  James  Smith  &  Sons."* 

In  these  circumstances,  the  appellants  stated  the  follow- 
ing defences  :— 

1.  That  the  document  on  which  the  demand  rested  wu, 
by  several  statutes  imposing  the  stamp  duties^  inadminibfe 
in  evidence  in  any  court  of  law. 

2.  That  even  supposing  it  admissible,  it  did  not  purport 
to  be  a  voucher  or  obligation  granted  by  the  Bank  of  Soot- 
land,  or  by  the  subscribers  as  the  agents  of  the  bank;  bat 
had  evidently  been  given  and  taken  as  the  voucher  for  a 
loan  made  to  Smith  and  Sons  in  their  separate  and  private 
capacity. 

3.  That  no  evidence  was  offered,  or  could  be  given,  of  the 
money  being  applied  to  the  use  of  the  bank. 

4.  That  Smith  and  Sons  were  limited  agents,  having 
power  to  transact  business  for  the  bank,  in  a  form  certain, 
prescribed,  and  well  known,  and  particularly  they  had  no 
power  to  take  up  money  in  this  way,  or  to  bind  the  bank  by 
such  a  document  as  that  produced,  and,  therefore,  even 
granting  that  the  respondent  Watson  believed  that  he  was 
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tt^nsactmg  with  the  bank  through  their  agents,  which  was       ^813. 
very  improbable,  or  that  he  was  deceived  by  Smith  and 


Sons,  of  which  there  was  no  evidence,  he  had  himself  to     "^"*  ®^ 
blame,  and  could  not  have  recourse  on  the  bank.  o.   ' 

The  Lord  Ordinary  reported  the  case  to  the  Court.    At    '^^tson. 
first,  the  Court  of  Session  sustained  these  defences,  but,  on  May  30,1805. 
farther  reclaiming  petition,  the  Court  pronounced  this  in- 
terlocutor:   '<  Having  resumed  consideration  of  this  peti- May  15, 180S. 
"  tjon,  and  advised  the  same,  with  answers  thereto,  and  mi- 
"  nutes  for  the  parties,  and  whole  process,  they  alter  the 
*'  interlocutor  reclaimed  against,  and  decern  against  the  de> 
**  fenders  for  payment  of  the  principal  sum  and  interest,  in 
**  terms  of  the  libel.    Also  find  them  liable  to  the  pursuer 
**  in  expenses,  and  ordain  an  account  thereof  to  be  given 
"  into  Court"* 


*  Opinions  of  the  Judges  :— 

LiORD  PajramBNT  Campbell  said, — '*  The  question  hare  is,  whe. 
ther  the  bank  is  liable  for  the  money  received  at  the  bank  office, 
upon  receipt  signed  by  the  agents  of  the  bank,  not  bearing  expressly 
to  be  for  the  bank. 

*^  This  is  a  very  important  question.  In  general,  the  bank  must 
be  liable  for  all  transactions  at  their  known  office,  which  relate  to 
the  common  business  of  banking.  Lodging  money  upon  receipts 
at  three  or  four  per  cent  interest,  is  of  that  nature.  The  bank  is  an- 
swerable to  the  public  for  the  conduct  of  its  senrants  in  the  operations 
of  banking  transacted  at  their  office.  Suppose  one  goes  to  a  bank  to 
purchase  a  bill  on  London,  pays  his  money  to  a  derk,  or  other  officer, 
standing  at  the  table,  and  gets  a  fidse  bill,  has  he  no  redress  against 
the  bank  ?  or,  Will  the  bank  be  entitled  to  say,  look  at  our  regula- 
tions, and  our  placards,  and  you  will  see,  that  this  man  had  no  right 
to  receive  money  for  us  ?  The  present  case  is  the  same.  The  bank 
must  take  care  to  employ  honest  people,  or  stand  to  the  conse- 
quences.  The  plea  of  the  drfenders,  in  my  opinion,  resolves  into  a 
gross  fraud  against  die  public  Li  the  case  of  the  Bank  of  Paisley  Unreported. 
«.  Yelton  and  Mill,  &c.,  28th  February,  and  20th  June  1798,  the 
bank  was  found  liable  for  the  frauds  of  their  agent.  Payments  and 
remittances  were  made  there  to  account  of  bills  discounted,  which 
Binnie,  the  agent,  should  hare  marked  on  the  bills,  or  entered  in 
the  books  of  the  bank,  but  failed  to  do  so,  and  applied  them  to  his 
own  uses*  The  placards  and  regulations  of  the  bank  were  referred 
to.  This  was  sustained  by  the  Ordinary,  but  altered  by  the  Court, 
and  the  bank  found  responsible.  This  is  not  a  common  case  of 
mandate,  but  an  instiioria  actio.  An  agent  of  a  bank  is  prcsposiius 
negoliii  of  his  constituents  in  all  matters  relative  to  banking/' 
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^^^^'  Against  this  interlocutor  the  present  appeal  was  brooght 

BANK  ow     ^^  ^^^  defenders  to  the  House  of  Lords. 

scoTLAiiD,&c     Pleaded  far  the  Appellants. — 1.  By  the  several  rtatutea 

^*         imposing  the  stamp  duties,  the  document  founded  on  can- 

31  Geo.  IIL  ^^^  b®  pleaded  as  evidence,  or  admitted  in  any  court  to  be 

1 25.  useful  or  available  in  law  or  equity,  as  an  acknowledgment 

c.  136?'      '  ^^  ^®****     '^  ^^^  appellants  are  right  in  this,  there  is  an  end 

44  Geo.  in.  to  the  cause.    2.  As  the  receipt  or  document  in  question 

^'  ^^'  does  not  purport  to  be  for  money  taken  by  or  for  account  of 

the  Bank  of  Scotland,  or  bear  to  be  an  acknowledgment  by 

the  bank,  or  its  officers,  or  of  any  one  authorized  or  acting 

for  it,  the  person  making  a  demand  on  the  bank,  as  in  virtoe 

of  that  document,  cannot  prevail  without  further  evidence. 

He  must  show  that  the  money  was  applied  to  the  use  of  the 

bank  (which  is  not  here  pretended),  or  at  least  that  it  was 

bona  fide  given  to,  and  taken  by  the  person  who  signs  the 

document,  as  the  agent  of  the  banky  or,  in  other  words,  that 

it  was  a  transaction  with  the  bank,  and  not  with  the  perBon 

who  signs  in  his  private  capacity,  or  a  capacity  different 

from  that  of  the  bank's  agent.    That  the  respondent  gave  his 

money  to  Smith  &  Sons,  considering  himself  to  be  dealing 


Lord  Justicb  Clerk  (Hops). — *'*  This  is  not  a  case  of  mandate, 
but  of  open  shop.     A  trader  is  not  entitled  to  say,  this  derk,  sod 
not  that  clerk,  has  the  power  to  bind.    So  in  like  manner  with  a 
bank,  the  principal  bank  is  not  entitled  to  ignore  the  depodts  made 
with  its  agent" 
Lord  Hbrmand. — <<  I  think  the  interlocutor  right." 
Lord  Craio. — "  1  think  the  interlocutor  ?m)ng." 
Lord  Meadowbank. — '^  From  a  certain  period  all  the  moo^ 
paid  in  upon  receipts  taken  by  those  agents  themselves,  although  at 
the  same  interest  that  the  bank  itself  gave,  are  presumed  to  be  fior 
the  bank.    If  otherwise,  it  would  be  a  gross  fraud.     Tlie  whole  of 
this  mass  of  people  could  not  believe  that  they  were  prefeniiig  die 
sredit  of  the  Smiths  to  the  credit  of  the  bank.    The  question  of  law 
is  di£Bcttlt ;  but,  upon  the  whole,  I  think  the  bank  bound.    The 
whole  money  found  in  Smiths'  possession  was  seized  by  the  bank.** 
Lord  Balmuto. — '*  Suppose  the  agent  had  fbiged  the  not«s  of 
the  bank,  the  bank  would  not  have  been  liable." 
Lord  Bannatyne. — ''  I  am  of  the  same  opinion.** 
Lord  Woodhouselee. — •<  I  am  for  altering.    This  was  a  gross 
deception ;  and  I  have  changed  my  original  opinion." 

Lord  Glenlee. — "  I  am  of  the  same  opinion.    All  vouchcn 
must  be  presumed  to  be  for  their  behoof." 
The  interiocutor  was  altered,  15th  Hay  1806. 
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with  the  bank,  is  mere  assertion,  which  cannot  be  regarded*       1813. 
and  it  is  contradicted  by  the  tenor  of  the  instrument  he 


took,  which  bears  no  more  relation  to  the  Bank  of  Scot*  ^^"^  ^'^ 
land  than  it  does  to  the  Bank'  of  England.  It  is  scarcely  «.  *  * 
possible  that  any  person  would  take  such  a  document  as  watsom. 
that  from  the  bank»  or  from  Smith  &  Sons,  in  the  capacity 
of  agents,  meaning  to  bind  the  bank.  There  is  not  a  more 
settled  and  invariable  rule  of  practice  than  that  a  receipt  or 
obligation  by  one  person  for  another,  must  in  some  way 
state  who  the  principal  is,  and  under  whose  character  or 
aathority  the  person  signing  acts.  No  man  can  bo  allowed 
BO  far  to  stultify  himself  as  to  pretend  ignorance  of  this.  So 
the  case  would  have  stood,  if  this  had  been  the  single  in- 
stance of  Smith  and  Sons  giving  such  an  acknowledgment 
for  money  received  private  nomine ;  but  when  it  is  consi- 
dered that  they  were  in  the  daily  practice  of  giving  ac- 
knowledgments  of  the  same  tenor,  and  that  the  acknowledg- 
ments for  money  received  by  them  on  account  of  the  bank, 
were  of  a  tenor  quite  different,  there  is  not  ^ven  a  presump- 
tion of  the  respondent's  being  deceived  by  his  own  ignorance, 
or  that  he  was  imposed  upon  by  the  Smiths.  Supposing 
DO  document  to  have  been  given  or  taken,  but  the  fact  of  a 
snru  of  money  being  deposited  in  that  office  proved  or  ad- 
mitted, the  case  might  have  been  attended  with  difficulty ; 
but,  in  the  actual  one,  there  is  no  resisting  the  conclusion, 
from  the  tenor  of  the  instrument,  and  the  entries  in  the 
books  of  Smith  and  Sons,  that  they  took  the  money  privato 
nomine.  But,  3.  James  Smith  and  Sons  were  not  the  ge- 
neral agents  of  the  Bank  of  Scotland,  acting  in  this  instance 
within  the  scope  of  their  authority.  They  had  only  a  spe- 
cial and  limited  power  to  bind  the  bank  in  particular  cases, 
and  in  a  particular  form,  which  was  directly  violated  if  the 
document  in  question  was  meant  to  bind  the  bank,  or  issued 
with  a  view  to  make  the  receiver  believe  that  the  bank  was 
bound  by,  or  had  any  concern  with  it.    The  nature  of  the 

agent's  powers,  and  the  extent  of  them,  were  notified  to  the  j 

pubUc  in  every  way  that  could  reasonably  be  expected^  by  j 

advertisement,  by  placards  in  the  office^  and  by  the  generid  ' 

mode  of  transacting  the  business  of  the  bank.  Placards  put 
up  in  the  office  are  constantly  received  by  the  courts  of  law, 
and  relied  upon  as  a  mode  of  notification  to  limit  the  gene- 
ral liability  of  carriers,  &c.,  and  to  make  a  particular  special 
contract,  as  between  them  and  their  employers,  contrary  to 
the  general  rule  of  law.    An  express  notice  of  the  mode  of 


Term  Rep. 
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1813.      doing  the  basinesi,  is  not  required  in  each  pariiealttr  in- 

■     stance.    As  to  the  liability  of  principals  to  the  contncts  of 

BANK  OF     ^}q£|.  agents,  and  the  distinction  between  general  and  spe- 

V.  '     '  cial  agents,  the  appellants  beg  leave  to  refer  to  the  ease  of 

WATSON.      Feon  and  Harrison,  where  the  late  Mr.  Jostice  fioller  laid 

757.  ^'  it  down :— *^  That  if  a  person  be  appointed  a  general  agent, 

*'  as  in  the  case  of  a  factor  for  a  merchant  residing  abroad, 

**  the  principal  is  bound  by  his  acts ;  hot  an  agent,  so  oon- 

**  stituted  for  a  particular  purpose,  and  under  a  limited  and 

«<  circumscribed  power,  cannot  bind  the  principal  by  aaj 

'*  act  in  which  he  exceeds  his  authority,  for  that  would  be 

**  to  say,  That  one  man  may  bind  anotiier  against  his  eoth 

**  sent."    There  is  no  difference  between  the  law  of  Englaiid 

and  Scotland  in  this  respect.     **  A  mandatory  (says  Mr. 

Ers.  B.  lii.      <<  Erskine)  must  follow  the  precise  rules  prescribed  by  his 

tit.  3.  §  35.     it  employer,  for  all  his  power  is  from  the  commission,  and 

**  whatever  he  does  ultra  fines  mandati,  is  without  autho- 

Newson  v.      *'  rity,  and  cannot  bind  his  constituent."    It  is  held^  even  in 

T^,l°  d"l^'   the  case  of  a  factor,  that  he  cannot  pledge  the  goods  of  his 

principal,  because  his  duty  is  to  sell  and  not  to  pledge ;  and 

so,  in  the  present  case,  the  employment  and  duty  of  Smidi 

and  Sons  were,  to  issue  sealed  notes  or  obligations,  in  the 

name  of  the  Bank  of  Scotland,  and  in  a  particular  form. 

Pleaded  for  the  Bespondent. — 1.  The  appellants  having 
established  James  Smith  and  Sons  as  their  accredited  agents 
in  the  business  of  banking,  in  all  matters  relative  to  such 
business  transacted  in  the  office  of  the  Bank  of  Scotland 
at  Brechin,  under  the   acknowledged  firm  of  the   bank 
agents,  the  respondent  and  the  public  were  entitled  to  rely 
upon  the  credit  and  security  of  the  Bank  of  Scotland  :  and 
the  transaction  now  in  question  was  within  the  common  and 
usual  operations  of  a  bank  agent.    2d.  Besides,  the  adver* 
tisements  and  placards,  founded  on  by  the  appellants  as 
narrowing  the  general  agency  of  those  accredited  by  them, 
could  have  no  operation  in  this  case.    Not  only  had  the  re- 
spondent  no  ground  of  information  with  regard  to  the  ad- 
vertisement and  first  placard,  and  all  knowledge  of  the  se- 
cond placard,  such  as  it  was,  was  withheld  from  him  by  the 
act  of  the  bank's  own  agents ;  but  even  if  such  advertise- 
ments and  placards  had  been  directly  and  legally  intimated 
by  the  appellants  to  the  respondent,  they  contained  nothing 
to  put  him  in  mala  fide  with  regard  to  the  transaction  now 
in  question.  3d.  The  respondent,  therefore,  op<ima/de,  enter- 
ed into  the  transaction  in  question,  with  the  agents  of  the  Bank 
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of  Seotlandy  trusting  to  the  security  of  the  bank,  without  the       igis. 
knowledge  of  anj  specialties  in  the  powers  of  the  bank    ...... 

agents,  or  of  the  private  business  of  banking,  in  which  the  ap-     bavk  or 
peUants  state  them  to  have  been  engaged.  4.  The  form  of  the  ^'^^^^^^  ^^• 
deposit  receipt  was  such  as  to  bind  the  appellants ;  it  was    watsom. 
within  the  common  and  usual  powers  of  a  bank  agent,  and 
contained,  in  gremio^  not  the  slightest  ground  for  suspicion 
that  the  agent  did  not  mean  thereby  to  bind  his  constitu- 
ents; and  it  is  not  pretended  by  the  appellants  that  any  par- 
ticular form  was  set  out  by  them  to  the  public,  or  even  pri- 
vately mentioned  to  their  agents,  in  which  receipts  were  to 
be  granted.    5.  And  as  to  the  want  of  stamp,  it  is,  and  has 
always  been  the  practice  of  bankers  in  Scotland,  to  grant 
finch  receipts  upon  paper  unstamped  ;  and  the  exemptions 
from  stamp-duties  do  clearly  extend  to  the  receipt  in  ques- 
tion. 

After  hearing  counsel, 

Lord  Chancellor  (Eldon)  said,— 
"  My  Lords, 

«<  I  shall  trouble  your  Lordships  very  briefly  on  the  subject  of 
this  case.  It  rises  out  of  an  action  in  the  Court  of  Session,  brought 
by  James  Watson,  baker  in  Brechin,  against  the  Bank  of  Scotland, 
concluding.  (Here  the  Chancellor  read  the  conclusions  of  the  sum- 
mons.) 

"  Two  questions  occur  in  this  cause : — Ist  Whether  the  instru- 
ment founded  on  could  be  the  subject  of  an  action,  the  same  being 
without  a  stamp  ?  and,  2d.  Whether  the  Bank  of  Scotland  was  bound 
to  submit  to  the  demand  made  upon  them  by  the  respondent,  if  the 
instrament  upon  which  it  was  founded  was  not  liable  to  stamp  duty  ? 

"  On  the  first  of  these  questions,  it  was  contended  by  the  respon- 
dent, that  no  receipt  for  the  deposit  of  money  with  any  banker  was 
liable  to  stamp  duty.  On  the  other  hand,  it  was  contended,  that 
the  instrument  contained  an  agreement  in  writing*  for  the  payment 
of  the  interest :  and  that  it  was  something  more  than  a  receipt,  and 
therefore  required  a  stamp. 

"  It  was  answered  at  the  bar,  that  though  it  was  a  receipt  con- 
taming  a  clause  for  the  payment  of  interest,  this  was  nothing  more 
than  a  receipt  according  to  the  custom  of  banking  in  Scotland,  such ' 
custom  being  to  pay  interest  on  the  money  deposited. 

^  Whenever  it  may  be  necessary  to  decide  upon  this  point,  it  will 
be  necessary  to  inquire  fiirther  into  thb  custom,  and  what  would 
have  been  the  effect  of  the  deposit  without  a  written  instrument  ? 

*'  It  has  not  been  correctly  proved  to  us,  that  the  interest  in  this 
case  does  not  depend  upon  the  written  instrument.  We  see  that 
the  custom  of  the  bank  as  to  interest  was  variable  from  time  to 
time. 
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1818.  ''  ^^  ^^  ^^»  7^^'  Lorcbhips  should  let  the  parties  get  die  »• 

strument  stamped  on  payment  of  the  penalty.    It  is  not  my  inten- 


BANK  OF      tion  to  giye  any  opinion  as  to  that.     If  such  a  case  had  oocsored  in 

scoTLA»D,&c.  an  English  court,  and  if  the  court  had  considered  that  an  action 

WATSON,      ^^d  ^^^  ^  maintained  on  the  instrument  without  a  stamp,  the 

party  would  have  been  non-suited ;  and  if  he  could  have  got  the 

instrument  stamped  on  payment  of  a  penalty,  he  might  haTe  brought 

a  new  action. 

<'  It  might  be  difficult  to  haye  this  done,  by  any  remit  from  this 
House.  But  I  do  not  find  it  necessary  to  giye  any  opinion  on  this 
point  of  the  stamp. 

"  On  the  second^question,  it  is  to  be  noticed,  that  this  is  only  a 
case  where  £60  is  at  issue,  in  the  case  of  an  individual.  The  bank 
states  that  the  respondent  is  a  creditor  for  £300  or  £400  more  ;  and 
it  has  been  stated  to  us  that  the  present  case  will  decide  many  othen, 
in  consequence  of  an  agreement  to  that  effect. 

<*  I  don*t  know  how  that  may  be ;  if  the  prindples  in  these  other 
cases  be  the  same  with  the  principles  here,  the  same  rule  will  apply 
to  all  of  them.  But  we  have  no  cognizance  of  the  agreement  here. 
If  the  other  cases  are  not  the  same  with  this^  they  will  not  be  de> 
dded  by  the  decision  in  this  case. 

<*  We  had  the  good  fortune,  in  this  case,  to  have  the  assistance  of 
the  Lord  Chief  Justice  at  the  hearing ;  he  is  more  conversant  with 
cases  of  this  nature  than  any  other  person.  His  own  words  were^ 
that  this  case  could  not  have  occupied  his  court  for  more  than  a 
quarter  of  an  hour. 

*'  The  question  here  is,  Whether  an  instrument,  which  makes  ne 
mention  of  the  Baok  of  Scotland^  (unless  you  shall  hold  the  wtwd^ 
^  Bank  Office^  Brechin^  to  be  such  mention  of  the  bank),  and  is 
merely  signed  *  James  Smith  and  Sons,*  shall  be  held  equivalent  to 
an  instrument  bearing  in  the  usual  form  *  Received  for  the  Bank  of 
'  Scotland,'  and  signed  by  a  person  in  the  character  of  agent  for  the 
bank  ?  And  we  are  now  called  upon  to  deduce  in  law,  from  tfak 
state  of  the  question,  an  obligation  binding  on  their  principals,  with- 
out naming  them. 

^*  I  adroit  that  an  agent,  acting  expressly  as  agent,  would  bind 
his  principal  in  this  form. 

^*  But  though  these  parties  were  agents.  Were  they  disabled  finom 
contracting  on  their  own  personal  liability  ?  It  might  be  very  in- 
cautious in  the  Bank  of  Scotland  to  let  these  parties  rival  them,  by 
carrying  on  business  for  themselves;  but  we  cannot,  by  waj  of 
punishment,  make  them  liable  for  having  done  so. 

*'  Put  the  case  of  any  person  going  to  a  country  bank,  in  this 
country,  which  might  act  as  agents  for  the  Bank  of  England ;  Would 
it  be  possible,  upon  an  instrument  like  this,  to  hold  that  the  Bank 
of  England  was  bound  ? 

'^  All  those  of  your  Lordships'  House  who  are  conversant  par- 
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ticalarly  in  matten  of  this  sort,  ooncnr  in  opinion,  that  you  cannot        1813. 
import  into  this  instrument  a  liability  on  the  Bank  of  Scotland. 


I  shall  therefore  moye  that  this  judgment  be  reyersed."  ^^''*  ^\ 

•^       ^  8COTLAMDy&C. 

Lord  Rbdesdalb  said, — "  As  to  the  point  upon  the  want  of  a    ^^^^^j^^ 
stamp,  I  do  not  think  it  necessary  to  decide  that. 

"  The  other  question  is  simply  this,  Whether  the  agent  shall  be 
held  to  bind  his  principals,  in  an  act  where  he  does  not  profess  to 
bind  them  ? 

"  The  instrument,  so  far  from  professing  to  bind  the  Bank  of 
Scotland,  does  not  mention  it ;  it  is  simply  dated  from  the  Bank 
Office,  Brechin,  and  from  thence  it  is  inferred  that  the  Bank  of 
Scotland  was  bound.  It  is  acknowledged  that,  in  any  transaction 
in  the  Linen  Trade,  these  parties  could  not,  by  possibility,  bind  the 
bank. 

*'  The  instrument,  in  this  case,  is  signed  simply  James  Smith  and 
Sons,  without  purporting  to  be  agents  to  any  body* 

'*  Put  the  case,  that  the  bank  had  become  insolrent,  and  that 
Smith  and  Sons  had  continued  solvent,  could  they  hare  been  heard 
to  say,  in  any  action  upon  this  instrument,  we  were  only  agents  ? 
I  think  they  could  not. 

^  This  appears  to  be  decisire  of  this  question — that  they  could 
not  so  discharge  themselves  of  liability  in  any  such  question. 

*'  If  the  simple  date  shall  be  held  to  bind  the  bank  in  this  case, 
it  leads  to  very  important  considerations ;  and  all  restraints  on 
agents  must  be  at  an  end. 

**  The  bank  sets  up  certain  safeguards  and  rules,  both  for  the 
agent  and  for  themselves,-»namely,  that  the  agents  are  to  subscribe 
as  agents, — that  all  their  acts  are  to  be  controlled  by  another  officer, 
&C.  &c.  If  the  respondent's  proposition  were  to  be  listened  to,  all 
these  would  be  annulled. 

**•  Suppose  any  man  constitutes  an  agent,  with  particular  instruc- 
tions, and  the  agent  does  not  attend  to  those  instructions,  and  does 
not  profess  to  bind  his  principal,  Would  you  hold  the  principal 
bound,  merely  because  an  instrument  was  dated  from  his  house  ? 
Certainly  not 

^  Upon  these  principles,  and  chiefly  because  I  think  it  manifest 
that  it  never  could  be  held  that  Smith  and  Sons,  as  individuals, 
would  not  have  been  bound  by  this  instrument  if  they  had  remained 
solvent.     I  am  of  opinion  also,  that  the  judgment  must  be  reversed.*' 

It  was  therefore  ordered  and  adjudged  that  the  interlo- 
cutor complained  of  be,  and  the  same  is  hereby  re- 
'  verged. 

For  Appellants,  Sir  Sam,  RomiUy^  John  Clerks  V.  Gibbs. 
For  Respondent,  Henry  Erskine^   Thomas  Plumer^  J. 

Gordon^  Wm,  B.  Robinson. 
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1813*       Jambs  Whitson  of  Polcalk,  Proprietor  of  the^ 

Mansion-House,  Parks,  and  Glen  of  KUiy,  >    AppellanU ; 

WHIT80N.  &c.     ^^^  j^^^  Whitson,  Feuar  of  Kilry,        ) 
BAMSAT,  &c.  Sir  James  Ramsat  of  Banff,  Bart.,  EldestSoni 

and  Heir  of  the  deceased  Sir  William>    BespondmUs. 
Ramsat  of  Banff,  Bart,  by  his  Guardians,) 

House  of  Lords,  14th  April  1813. 

Propbrtt — Common — Sbryitudb — Damages  fob  Molestation. — 
A  dechrator  had  been  raised,  together  with  separate  actions  of  in- 
terdict and  molestation,  against  the  appellants,  to  haye  it  fDiiiid 
that  they  had  no  right  of  property,  or  common,  or  pasturage,  eat- 
ing of  fnel,  fea],  or  divot,  oyer  the  respondents'  lands  of  Aljth 
and  the  lands  of  Drumheads,  8rc,,  and  to  declare  the  lines  of  march 
which  divided  these  from  the  appellants'  lands  of  Kiliy,  and  not 
to  molest  them  in  their  possession,  and  for  damages  for  molesta- 
tion. The  defence  was  chiefly  rested  on  immemorial  possession 
had  by  the  appellants  and  their  tenants,  and  no  exdusiTe  title  by 
the  respondents.  Held,  though  the  proof  of  possession  on  both 
sides  was  contradictory,  yet,  from  the  presumptive  real  evi- 
dence, arising  from  the  state  of  the  na/ura/ marches  on  hill  groonds, 
the  respondents  had  made  out  their  right,  and  were  entitled  to  in- 
terdict and  to  damages  for  molestation. 

An  action  of  declarator  was  raised  by  the  late  Sir  William 
Ramsay  against  the  appellants,  to  have  it  found  that  the  ap- 
pellants, and  other  feuars  of  Ealry^  had  no  right  of  property, 
or  common  pasturage,  casting  of  fuel,  &c.,  and  palling 
heather,  over  a  considerable  part  of  the  Forest  of  Alyth, 
belonging  to  him ;  and  to  have  it  found, ''  That  the  boundary 
"  or  line  of  march  betwixt  the  lands  of  the  Forest  of  Alyth 
**  and  the  said  lands  of  Drumflognies  or  Drumheads,  belonging 
"  to  the  pursuer,  and  the  lands  and  hill  of  Kilry,  belonging  to 
"  the  said  Thomas  Whitson,  and  the  other  feuars  and  pro- 
'*  prietors  thereof  after  specified,  and  who  have  right  of  pro- 
"  perty  or  servitude  therein,  runs  as  follows,  viz.  From  the 
''  dykes  of  Femyhirst  up  the  burn  of  Eilrie,  as  the  said  bam 
"  runs  to  the  stripe  or  run  of  water  called  Dock  Latch,  and 
"  from  thence,  as  the  said  Dock  Latch  runs,  ascending  west  to 
"  ihe  top  of  the  Hare  Hill,  and  so  west  as  wind  and  weather 
"  shears,  to  the  top  of  the  meckle  hill  called  Knockton,  and 
"  from  that  west  to  the  top  of  the  hill  called  Broombolaie» 
"  until  it  comes  to  the  marches  betwixt  the  said  Forest  of 
"  Alyth  and  the  lands  belonging  to  the  heritors  of  Glenisla, 
"  and  the  boundaries  being  so  ascertained  and  declared, 
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**  march  stones  ought  to  be  pat  in  at  the  joint  expense  for       idis. 
**  preventiog  encroachments  in  time  coming/' 


To  this  action  defences  were  lodged,  stating,  that  the ''"""*^^'^' *'^- 
titles  produced  by  the  pursuer  did  not  support  his  bamsat,  &c. 
claim;  and,  in  particular,  '^that  the  pursuer  has  condud- 
*'  ed  for  an  extension  of  his  line  of  march  far  beyond 
*'  the  bounds  it  has  ever  been  possessed  by  him,  and  which 
**  would  be  an  encroachment  on  the  defenders'  property. 
"  But  as  the  rights  of  parties  must,  in  a  great  measure,  be 
*'  regulated  by  the  possession  they  have  respectively  had,  it 
"  will  be  proper  that  the  pursuer  give  in  a  condescendence 
**  of  the  possession  he  has  had." 

A  proof  was  allowed  to  both  parties,  and  reported.  After 
which,  the  Lord  Ordinary  pronounced  this  interlocutor : —  May  14,  1799. 
*'  Haying  considered  the  mutual  memorials  and  proofcn,  and 
"  amidst  the  contradictory  testimony  of  the  witnesses,  hav- 
**  ing  chiefly  regard  to  that  which  is  supported  by  the  pre- 
*'  sumptive  real  evidence  arising  from  natural  marches  in 
'*  hill  grounds,  finds.  That  the  march  betwixt  the  lands  of 
**  Eilry,  belonging  to  the  defenders,  and  the  lands  of  Drum* 
''  head  and  forest  of  Alyth,  belonging  to  the  pursuer,  runs 
"  from  the  dykes  of  Fernyhirst  up  the  bum  of  Kilry,  to  the 
"  stripe  or  run  of  water  called  Docklatch ;  then  by  the 
"  said  stripe,  as  far  as  it  runs  from  thence  to  the  top  of  the 
*'  Hare  Hill ;  from  the  top  of  the  Hare  Hill,  as  wind  and 
*'  water  shears,  to  the  top  of  the  hill  called  Knockton ;  from 
**  thence  westward  to  the  top  of  the  hill  called  Broomholm ; 
*'  and  along  that  hill  until  it  joins  the  march  betwixt  the 
'*  Forest  of  Alyth  and  the  lands  belonging  to  the  heritors  of 
''Glenisla;  and  the  Lord  Ordinary  decerns  and  declares 
*'  accordingly,  and  dispenses  with  a  representation  against 
*'  this  interlocutor.^^  On  representation  the  Lord  Ordinary 
adhered.  On  further  representation,  the  Lord  Ordinary  Nov.  12, 1800. 
pronounced  this  interlocutor: — ^' Finds  that  the  line  of  May  12, 1801. 
"  march  described  in  his  interlocutor,  from  the  hill  of  Knock- 
'*  ton  westward,  to  the  top  of  the  hill  called  Broomholm, 
**  and  along  that  hill  until  it  joins  the  march  betwixt  the 
*'  Forest  of  Alytl;i  and  the  landis  belonging  to  the  heritors 
"  of  Olenisla,  can  only  be  meant  to  ascertain  the  boundary 
"  of  the  pursuer's  property  on  that  quarter ;  but  with- 
'*  out  determining  what  part  on  the  other  side  of  the  line 
**  may  be  claimed  as  property  by  the  defenders,  and  what 
**  by  the  heritors  of  Glenisla,  or  those  of  the  Forest  of 
"  Alyth,  who  are  no  parties  to  this  process ;  and  with  this 
' '  explanation  the  Lord  Ordinary  adheres  to  his  interlocutor 
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1813.       «<  of  14th  May  1799."    Two  more  repreaentataons  were  giveii 
„     in,  but  refused.    And,  on  reclaiming  petition  to  the  Ckinrt, 

WHIT80IT     &C 

^/  '  the  Lords  adhered.  And  also  adhered  on  two  further  re- 
RAKSAT,  ^c,  claiming  petitions :  an  appeal  was  brought  against  these  in* 
^  une  2  and  torlocutors  to  the  House  of  Lords,  and,  pending  that  appeal, 
Nov.  12,  —.the  appellants  brought  an  action  of  reduction  of  the  decree, 
F^b'  ?fi09^^^  "P^"  *^®  ground  of  res  noviter  veniens  ad  notitiam. 

An  objection  having  been  taken  in  the  Court  of  Session, 
that  this  action  could  not  proceed  pending  the  appeal  to  the 
House  of  Lords ;  this  appeal  was  allowed  to  be  withdrawn, 
subject  to  the  payment  of  forty  guineas  of  costs.  The 
action  of  reduction  was  then  allowed  to  proceed.  The  de- 
fences stated  to  this  action  were,  1.  That  the  decree  called 
for  could  not  be  produced,  it  being  in  London,  in  conse* 
quence  of  the  appellant's  appeal.  2.  That  the  matters  in 
dispute  between  the  parties  were  well  adjudged,  and  deter- 
mined in  regular  form,  in  the  proceedings  which  ended  in 
the  decree  now  under  reduction.  The  res  noviter  founded 
on  was  the  discoYory  of  written  evidence,  which  establiahed. 
as  the  appellants  averred,  that  their  authors  had  ezcluaively 
possessed  the  grounds  in  dispute.  On  the  other  hand,  in 
the  division  of  the  Forest  of  Alyth,  in  1719  and  1761,  it  ap- 
peared the  boundaries  and  marches  had  been  fixed,  and  that 
the  appellants'  authors  did  not  appear  to  object. 
May  27, 1806.  ^he  Lord  Ordinary  assoilzed  the  defenders  from  the  con- 
clusions of  this  reduction.  On  reclaiming  petition,  the  Court 
June  13,  -».  adhered. 

Notwithstanding  these  several  judgments,  the  appellants 
continued  to  pastur^  their  cattle  on  the  grounds,  which  had 
been  found  to  belong  to  Sir  William  Ramsay,  as  formerlyv 
whereupon  the  present  action  of  molestation  was  raised^  con- 
cluding that  they  should  be  decerned  to  desist  from  doing  so 
in  all  time  coming,  and  also  for  damages ;  and,  at  same  time, 
a  suspension  and  interdict  was  presented.  These  actions  hav* 
Feb.  27, 1805.  ing  been  conjoined,  the  Lord  Ordinary,  of  this  date,  pronoun- 
ced this  interlocutor: — *<  Having  heard  parties'  procurators, 
"  sustains  the  pursuers'  titles,  and  finds,  That  the  defenders 
"  must  not  trouble  or  molest  the  pursuers  in  possession  of  the 
*'  lands  in  question,  or  any  part  thereof,  in  all  time  coming, 
'<  and  decern  accordingly.  And  further,  finds  the  defend- 
"  ers  liable  to  the  pursuers  in  damages,  and  allows  a  conde- 
"  scendence  thereof  to  be  given  in ;  and  further,  suspends, 
"  interdicts,  and  discharges  the  chargers,  their  servants,  or 
"  any  other  employed  by  themi  from  molesting  the  sns- 
"  ponders  in  the  peaceable  possession  of  any  part  of  the  said 
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*'  lands,  and  from  digging  peats  or  turf  in  the  moss  men-       1813. 
*•  tioned  in  the  suspension,  or  from  carrying  any  that  may 


"  have  been  dug  there,  and  decerns.    Finds  the  defenders, ''^"*^'''  ^''• 
"  chargers   in    the   conjoined    actions,  liable  to  the  pur-  bimsat,  «tc. 
"  suers  in  expenses,  and  allows  an  account  thereof  to  beJ«nel3, 1806. 
"  given  in ;  but  supersedes  extract  till  the  sederunt  day  in 
"  May  next." 

On  reclaiming  petition,  the  Court  remitted  to  the  Lord 
Ordinary  to  hear  parties  further  on  any  point  not  yet  disposed 
of,  but  quoad  ultra  adhered. 

Against  the  above  interlocutors,  in  all  the  actions,  the  pre- 
sent appeal  was  brought  to  the  House  of  Lords. 

Pleaded/or  the  Appellants. — The  respondent,  Sir  James 
Ramsay,  is  bound  to  make  out  the  affirmative  of  the  conclu- 
sions of  the  summons  of  declarator,  or  he  must  fail  in  his  ac- 
tion. He  has,  however,  not  only  not  done  so,  but  the  plan, 
pursuant  to  which  he  received  his  allotment  of  the  Forest  of 
Alyth,  negatives  the  boundary  contended  for  by  him,  which  is 
further  negatived  by  the  testimony  of  many  of  his  own  wit- 
nesses, and  by  the  evidence  of  all  those  examined  on  the  part 
of  the  appellants.  2.  The  only  rights  proved  to  have  been  exer- 
cised by  the  respondents  over  the  ground  in  question  were, 
(1.)  The  erection  of  swine  cruives  on  the  skairs,  which  have 
been  removed.  (2.)  The  cutting  of  some  turf  on  the  stairs, 
in  which  his  tenants  were  interrupted  by  the  proprietors  of 
Eilry,  whose  tenants  also  cut  turf  there.  (3.)  The  pasturing" 
of  cattle  by  his  tenants  in  common  with  the  tenants  of  Kilry. 
The  removal  of  the  swine  cruives,  and  the  interruption  in 
catting  turf,  made  it  impossible  to  contend  that  any  title  by 
possession  could  be  acquired  in  these  instances ;  and  the 
pasturing  of  the  cattle  of  the  respondent's  tenants,  as  ap- 
pears from  the  proof*  was  at  a  period  when  all  the  cattle  in 
the  neighbourhood  pastured  promiscuously,  and  marches 
were  not  kept ;  and  it  is  not  proved  that  any  of  these  rights 
continued  to  be  exercised  for  the  period  of  forty  years, 
which  is  necessary  to  give  a  prescriptive  title  by  possession 
according  to  the  law  of  Scotland.  But  even  if  they  had  con- 
tinued to  be  exercised  without  interruption  for  such  a 
length  of  time,  the  utmost  they  could  confer  on  the  respond- 
ent would  be  a  right  of  servitude,  or  they  might  entitle  the 
respondent  to  insist  for  a  division  of  the  ground  as  a  com- 
mon property,  in  which  division  all  the  ground  occasionally 
possessed  by  the  appellants  would  be  induded ;  but  the  re- 
spondent is  now  insisting  in  a  declarator  of  exclusive  pro- 
perty without  a  sufficient  title,  and  he  has  totally  failed  in 
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1813.       proving  forty  years  unintemipted  poaseasioD.     3.   At  all 
7    events,  the  plan  made  out  by  Mr.  Oraham  of  Balgowan,  and 
o. '     *  delivered  to  the  respondent  when  he  purchased  the  property, 
RAMSAT,  &c  ought  to  have  been  produced,  from  which,  according  to  the 
appellants^  information,  it  would  have  appeared  that  his 
predecessor  did  not  pretend  right  to  the  ground  in  ques- 
tion. 

Pleaded  far  the  Reepondente. — As  to  the  original  action, 
the  silence  of  the  proprietors  of  the  lands  of  Kiliy*  whik 
proceedings  were  taking  place  of  a  very  public  nature,  for 
a  division  of  the  Forest  of  Alyth,  before  different  courts  of 
law,  and  by  arbitration,  during  a  period  of  upwards  of  seventy 
years,  and  their  not  laying  claim  to  any  share  of  the  pro- 
perty to  be  divided,  show  in  the  most  decisive  manner  that 
they  had  no  right  to  claim  a  share  in  such  a  division.  2. 
The  marches  between  the  respondent's  estates  and  the  pro- 
perties of  the  appellants,  are  established  in  the  most  dear 
and  explicit  manner  by  the  witnesses  adduced  in  his  behalf; 
though  some  contradictory  evidence  appears  in  behalf  of 
the  appellants,  yet  it  is  not  of  so  decisive  a  character  as  that 
on  the  other  side  ;  and  the  respondent's  witnesses  are,  from 
their  superior  means  of  information,  or  from  their  situations, 
more  entitled  to  credit  than  those  examined  by  the  appel- 
lants. There  is  also  evidence  tending  to  show  that  some  of 
the  marches  contended  for  by  the  appellants,  had  reference 
to  the  boundaries  of  persons  in  former  times,  claiming  an 
interest  in  the  Forest  of  Alyth,  who  are  no  parties  in  the 
present  cause  ;  the  evidence  adduced  by  the  respondents  is 
also  supported  by  the  nature  and  situation  of  the  marches 
concluded  for,  and  by  the  names  of  the  ground  now  in  dis- 
pute ;  while  some  of  the  best  informed  of  the  witnesses  on 
the  other  side  are  not  agreed  as  to  the  marches  which  the 
appellants  wish  to  set  up  by  their  evidence.  3.  The  third 
reclaiming  petition  of  the  defenders  in  that  action  was 
justly  refused  by  the  Court  as  contrary  to  the  act  of  sede- 
runt, or  rule  of  Court  for  the  regulation  of  their  proceed- 
ings. The  matter  of  fact  therein  stated  was  not  new  matter 
of  fact,  but  had  already  been  argued  upon  by  both  parties. 
4.  The  claim  for  the  joint  pasturage  was  never  started  till 
after  the  proof  was  concluded  in  the  cause ;  this  pasturage 
was  merely  by  sufferance  on  both  sides,  and  created  no 
servitude.  It  would  at  least  operate  as  strongly  against  the 
appellant  as  to  his  property  as  in  his  favour ;  for,  if  estab- 
lished,  not  only  the  respondent,  but  other  proprietors,  would 
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be  entitled  to  a  similar  right  of  pastarage  OTor  the  lands  of       1813. 
Kihy.    As  to  the  redaction.    The  matter  alleged  as  noviter  ' 

veimns  oid  notitiam  was  such  as  might  have  been  brought  '"J" 
forward  in  the  former  cause  with  a  Teiy  slight  exertion  of  allav,  &c. 
industry ;  and,  on  this  ground  alone,  it  ought  to  have  been 
rejected  by  the  Court.  Besides,  the  matter  was  objection* 
able  itself.  It  was  the  ex  parte  depositions  of  witnesses, 
without  its  being  known  in  what  cause  they  were  given. 
And  whatever  the  import  of  these  might  have  been,  they 
could  have  no  weight  in  this  cause. 

After  hearing  counsel, 

It  was  ordered  and  adjudged  that  the  interlocutors  be, 
and  the  same  are  hereby  affirmed.  , 

For  the  Appellants,     Wm.    Adam^   John    Hagart,   Fra, 

Horner. 
For  Respondents,  Sir  Samuel  Romilly,  David  Douglas. 

Note. — ^Unreported  in  the  Court  of  Session. 


Chrtstophbr  Smtth,  Writer  in  Dumfries,      Appellant ; 
John  Allan,  Merchant  in  Dumfries ;  Mat-^ 

THBw  Palubr,  in  Drumdreg ;  and  Dafid>  Respondents, 

Glbn,  Writer  in  Dumfries,  ) 

House  of  Lords,  lOth  May  1813. 

Propbrtt  —  Road — Moss  Ground  —  Part  and  Pbrtinbnt  — 
Parolb  Testimony. — (1 .)  A  party  claimed  exclosive  right  to 
a  stripe  of  ground  along  a  ditch  or  wall.  And  also  a  piece  of 
moss  ground,  as  part  and  pertinent  of  his  property.  He  held  a 
bounding  charter,  and  £uled  to  prove  forty  years'  possession, 
field  that  he  had  no  claim.  (2.)  He  also  claimed  exclusive  right 
to  a  load  ;  he  could  show  no  written  title  to  this,  but  offered  parole 
evidence  that  his  predecessor  had,  along  with  another,  purchased 
the  ground  for  the  road.  Held  this  parole  evidence  insufficient 
against  the  respondents'  possession  and  use  of  the  road  as  a  perti- 
nent of  their  property. 

A  claim  was  made  by  the  appellant  to  the  property  of  a 
certain  piece  of  moss  ground,  within  the  territory  of  the 
bargh  of  Dumfries.  2.  To  a  ditch  on  the  boundary  line  of 
his  property,  called  Deadmanshirst  or  Lochisle.  S.  To  ex* 
elusive  right  to  a  road  intersecting  the  appellant's  and  the 
respondents'  lands. 

What  was  called  a  ditch  by  the  appellant,  consisted  of  a 
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^^^^'       stripe  of  land,  three  feet  broad,  between  the  dike  that 


saiTTH  bounds  Deadmanshirst  and  a  ditch,  within  the  respondents, 
V.  Allan  and  Palmer's  properties, — ^the  dike  being  the  bonn- 
ALLAN,  &c.  dary  of  the  two  properties.  The  moss  ground  marked  C.  on 
the  plan,  also  claimed  by  the  appellant,  belonged  to  the  re- 
spondent Glen,  as  acquired  by  him  from  the  bui^h  of  Dum- 
fries. And  the  road  in  question  was  a  road  which  lay  in- 
tersected between  Olen's  property  and  the  appellant's,  and 
all  of  which  the  appellant  claimed  exclusive  right  to,  as  part 
and  pertinent  of  his  property,  and  as  having  been  poeseased 
as  such  for  time  immemorial. 

The  appellant  having  proceeded  to  dig  pits  or  holes  with- 
in the  stripe  of  ground  belonging  to  Allan  and  Palmer,  they 
presented  a  petition  to  the  magistrates  and  council  of  Dam- 
fries  (who  were  the  parties  from  whom  Allan  derived  bi$ 
right),  praying  to  prohibit  and  discharge  him  from  distorb- 
ing  their  possession. 

The  appellant'^s  answer  was,  that  notwithstanding  the 
ground  lay  on  the  outerside  of  the  bounding  or  march-dike 
of  Deadmanshirst,  yet  it  is  a  portion  of  these  lands,  and  be- 
longed to  him  as  the  proprietor  thereof.  This  assertion  was 
denied,  the  respondents  alleging  that  the  ground  had  been 
possessed  as  their  property,  at  least  since  the  date  of  their 
feu-charters  in  1763.  The  magistrates  granted  an  interim 
interdict,  and  remitted  to  a  Committee  of  their  body,  to  allow 
a  proof,  to  visit  the  subjects  in  dispute,  and  finally  to  deter- 
mine the  premises.  A  proof  was  allowed  accordingly.  And 
April  15,1802.  the  Committee,  in  the  first  place,  pronounced  this  judgment : 
— "  In  respect  the  petitioners  have  proved  possession  of  the 
*'  pieces  of  ground  in  dispute,  for  more  than  seven  yean, 
'*  continue  the  interdicts  formerly  granted  in  time  coming, 
"  and  ordain  the  respondent  to  fill  up  the  pits  or  holes 
''  complained  of  within  eight  days  from  this  date,  and  de- 
"  cem  accordingly,  but  find  no  expenses  due,  except  the  dues 
"  of  extract,  for  which  decern  against  the  respondent 
"  Smyth." 

The  appellant  removed  the  case  to  the  Court  of  Session 
by  advocation,  and  brought  a  declarator,  which  being  con- 
joined, the  Lord  Ordinary  pronounced  this  interlocutor:— 
July  9,  1808.  <(  Having  considered  the  condescendence  and  answers 
"  thereto,  and  the  whole  process,  in  the  declarator  assoilsies 
"  the  defenders  and  decerns;  and  in  the  advocation  advo- 
''  cates  the  cause,  and  continues  the  interdict ;  finds  the  pur- 
"  suer  liable  in  expenses,  and  allows  an  account  of  the  same 
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to  be  given  in,  but  fluperaedes  extract  till  the  third  sede-       1813. 
rant  day  in  November  next.' 


WHTTB 


V, 


On  representation,  offering  farther  proof  as  to  the  pos* 
session  of  the  moss,  the  Lord  Ordinary  allowed  a  proof  to  allan,  &e. 
both  parties,  upon  considering  which,  he  adhered  to  his  Jalj  3,  1805. 
former  interlocutor.    And,  upon  reclaiming  petition  to  the 
Conrt,  the  Lords  adhered,  and  refused  the  prayer  of  the  I^o^- 20,1805. 
petition. 

Against    these    interlocutors    the    present    appeal  was 
brought  to  the  House  of  Lords. 

Pleaded  far  the  Appellant. — ^As  to  the  stripe  of  ground,  it 
h  a  general  practice,  in  enclosing  the  burgh  roads  of  Dum- 
fries, to  raise  the  dike  out  of  the  ditch  or  sheugh^  and  it  is 
clearly  instructed  by  the  evidence  that  this  practice  was  ob- 
served in  enclosing  the  lands  of  Deadmanshirst.  Further^ 
it  is  instructed  that  the  dike  has  been  always  repaired  by 
the  proprietors  of  Deadmanshirst  with  the  materials  taken 
from  the  ditch  or  sheugh  in  dispute ;  and  that  these  proprie- 
tors reaped  the  grass  which  grew  on  the  ditch,  and  on  the 
brow  of  the  ditch  beyond  it.  2.  As  to  the  moss  ground, 
this  belongs  to  the  appellant,  as  part  and  pertinent  of  his 
principal  subject ;  and  the  respondent  Mr.  Qlen,  in  laying 
cbim  thoreto,  transgresses  the  limits  of  his  property,  as 
pointed  out  in  his  own  title  deeds.  3.  The  road  in  dispute 
is  the  appellant's  private  property ;  the  same  having  been 
purchased  by  one  of  his  authors,  Mr.  Riddle,  and  enjoyed  by 
his  successors,  as  their  exclusive  right ;  cross  bars  having 
been  put  upon  it  by  them  to  prevent  others  from  using  it 
without  their  leave ;  and  any  acts  of  possession  by  the  res- 
pondent Glen,  are  proved  to  have  arisen  from  mere  tolerance. 

Pleaded  by  the  Reepandents. — With  regard  to  the  stripe 
of  land,  if  any  difficulty  arose  from  the  smallness  of  the 
stripe  in  question,  this  has  been  entirely  removed  by  the 
proof  of  possession  had  by  the  former  author,  and  by  the 
respondents'  tenants.  The  witnesses  Richardson,  Walker, 
Glassel,  Tait,  Carruthers,  and  Stein,  depone  to  the  respon- 
dents' possessing,  by  ploughing  u|>  close  to  the  very  wall. 
Besides,  in  the  title  deeds  of  both  parties,  the  dike  of  Dead- 
manshirst is  described  to  be  the  boundary  between  the  two 
properties.  The  appellant  cannot  claim  a  right  of  property 
beyond  his  own  boundary.  An  adjacent  subject  may  be  ac- 
quired, as  part  and  pertinent  of  another,  by  possession  for 
forty  years,  but  not  where  the  property  of  the  party  claim- 
ing is  held  by  a  boundary  charter  which  excludes  all  be- 
yond.   2.  As  to  the  moss  ground  C,  the  subject  conveyed  to 
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1813.       Mr.  Riddle,  tbe  appellant's  author,  is  the  park  or  enclosure 
•    of  Deadmanshirst,  of  which  the  moss  ground  G  is  no  part^ 
y.  consequently,  supposing  Mr.  Olen  could  not  show  this  piece 

ALLAN,  &c  of  ground  to  be  his,  it  manifestly  could  not  benefit  the  ap- 
pellant, but  it  would  revert  back  to  the  burgh  of  Damfries. 
The  appellant  has  no  interest,  therefore,  to  challenge  his 
right ;  but,  in  point  of  fact,  the  ground  in  question  was 
conveyed  to  the  respondent  Qlen  by  the  charter  1763.    No 
doubt  tbe  appellant  pleads  possession  as  part  and  pertinent 
of  his  property,  but,  as  already  noticed,  he  cannot  claim  on 
this  ground,  because,  1st,  He  has  a  bounding  charter ;  and, 
2.  Because  if  his  charter  was  not  a  bounding  one,  he  has 
not  proved  possession  for  forty  years.    3.  The  appellant  has 
not  proved  an  exclusive  right  to  the  road  described  in  his 
summons.    Some  of  the  witnesses  depone  to  the  parchass 
of  the  ground,  on  which  this  road  is  formed,  by  Mr.  Riddle, 
his  author,  and  Mr.  Copland  of  Gollieston.    But,  by  the  law 
of  Scotland,  the  title  to  an  heritable  subject  cannot  be  made 
out  by  parole  testimony ;  and  the  proof  amounts  to  no  more 
than  that  a  servitude  in  favour  of  these  gentlemen  was  con- 
ferred by  Swan,  the  proprietor  of  the  ground.     Such  right 
in  Messrs.  Copland  and  Riddle  is  not  incompatible,  but  per- 
fectly consistent  with  a  similar  one  being  acquired  by  the 
respondent  Glen.    It  is  proved  that  the  possession  of  the 
respondent  and  his  tenant  was  nearly  coeval  with  the  forma- 
.    tion  of  the  road  itself;  and  there  is  no  evidence  of  any  in- 
terruption or  challenge  of  their  right,  except  what  is  men* 
tioned  by  John  Dickson,  the  former  proprietor  of  Deadmans- 
hirst, that  his  father,  on  one  occasion,  prevented  Robert 
Muir,  the  tenant  of  the  respondent,  from  driving  his  cattk 
along  the  road.    But  he  deponed,  that  since  he  first  knew 
the  properties  in  question,  Mr.  Glen  and  his  tenants  have 
been  in  use  of  driving  their  cattle  up  and  down  said  road, 
and  that  he  never  challenged  them  for  so  doing  except  io 
the  above  instance. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  tbe  interlocutors  complained 

of  be,  and  the  same  are  hereby  affirmed,  with  £100 

costs. 

For  the  Appellant,  Wm.  Adam,  Tho.   W.  Baird. 
For  the  Respondents,  Robert  Corbet. 

NoTK. — Unreported  in  the  Court  of  Session. 
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A1.BXAND1IR  M'Adam,  Esq.,  Apparent  Heir^ 

of   Tailzie    and  Provision   to    Qcintin>  Appellant  ; 

M'Adam,  Esq.  of  Craigengillan,  )  walub,  &c. 

Elizabeth  Walkbr,  designing  herself  Wi-  . 
dowofthe  said  Qcintin  M*Adam,  and# 
her  Children,  and  Sir  William  Cuntno*  yRetponderUs. 
HAMB,    Bart.,  and   Others,   Tutors    andi 
Curators  to  the  said  Children,  J 

House  of  Lords,  24th  March  1813. 

Rbcall  of  Sbqubstration. — Circamstaacesin  whioh  a  seqaestiation 
of  real  estate  was  recalled,  for  which  there  had  been  a  competidon. 

John  M^Adam  executed  a  strict  entail  of  his  estate  of 
Craigengillan  in  favour  of  his  own  children ;  whom  failing, 
upon  the  appellant,  his  nephew. 

It  was  alleged  by  the  appellant,  that  Quintin  M^Adam, 
the  only  son  of  John,  succeeded  in  1789,  and  made  up  titles 
under  the  entail,  and,  in  virtue  thereof,  possessed  the  estate 
until  the  22d  March  1802,  when  he  put  an  end  to  his  own 
existence,  by  discharging  a  pistol  into  his  mouth. 

The  appellant  further  alleged  that  he  was  never  married, 
but  that  he  had  natural  children,  by  different  country  girls, 
and  two  of  these  children  were  resident  in  his  mansion  house 
of  Barbeth,  with  their  mother,  at  the  time  of  his  death. 
That  this  lady,  Elisabeth  Walker,  insisted  upon  keeping 
possession,  upon  the  pretence  that  Mr.  M^Adam,  on  the  very 
day  when  he  shot  himself,  and  within  an  hour  or  two  of  his 
committing  the  act,  had  made  a  declaration,  in  presence  ot 
acme  of  bis  servants,  that  he  was  married  to  Elisabeth  Walker, 
whereby,  it  was  said,  her  children  were  legitimated. 

In  these  circumstances,  the  appellant,  who  was  the  nomi« 
natim  heir  apparent  of  tailiie,  proceeded  to  assume  posses- 
sion in  that  character;  but  being  opposed  by  Elisabeth 
Walker,  he  presented  a  petition  to  the  Sheriff  of  the  county 
in  which  the  mansion  house  was,  praying  for  instant  delivery 
of  the  keys  of  the  charter  chest,  and  other  repositories,  and 
to  decern  them  to  lodge  the  same  in  the  hands  of  the  clerk 
of  Court,  and  praying  to  decern  Mrs.  Walker  to  remove  from 
the  mansion  house.  The  Sheriff  allowed  inventories  to  be 
taken.  Of  this  judgment  the  tutors  brought  an  advoca- 
tion, and  the  Court  found  (8th  June;  neither  party  entitled 
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1813.      to  the  possession  of  the  entailed  estates  or  the  title  deeds. 
^  The  appellant  also  brought  an  advocation^  bat  it  was  refosedt 

„^         of  same  date. 

wAi.KBR,  &c.  In  the  meantime,  a  competition  of  brieves  was  going  on 
before  the  Macers,  between  the  appellant  and  Catherine 
M'Adam,  eldest  daughter  of  the  said  Qnintin  M'Adam.  In 
July  1805.  thea^  brieves  the  Lords  sisted  proceedings  "  till  a  decreet 
**  of  declarator  is  produced^  ascertaining  the  legitiniacy  or 
**  illegitimacy  of  the  claimant,  Catherine  M^Adam/' 

The  appellant  then  applied  by  petition  to  the  Court  of 
Session  to  sequestrate  the  estate,  and  this  interlocutor  was 

Ju  J  11, pronounced:  "  The  Lords  having  advised  this  petition,  they 

*'  sequestrate  the  whole  entailed  estate  of  CraigengiUan,aDd 
"  appoint  Mr.  Crawford  Tait,  writer  to  the  Signet,  to  be  jo- 
*'  dicial  factor  thereon,  with  the  usual  powers,  he  finding 
*'  caution  before  extract.'' 

The  declarator  of  marriage  and  legitimacy  was  proceed- 
ing in  the  Court,  and,  on  16th  April  1806,  was  decided  in 
favour  of  Elizabeth  Walker,  in  the  Commissary  Court,  and  od 
13th  Nov.  1806  and  4th  Marc^  1807,  in  the  Court  of  Session. 
Mrs.  Elizabeth  Walker  had  given  birth  to  a  son  after  the 
death  of  Mr.  M'Adam,  and  tutors  and  curators  having  been  ap- 
pointed to  the  son  (Qnintin),  a  petition  was  presented  to  the 
Court  to  recall  the  sequestration  of  the  entailed  estate,  and 
to  find  that  the  tutors  and  curators  for  Qnintin  M'Adam  are 
entitled  to  possession  of  the  same.  After  answers  wera 
lodged  to  this  petition,  the  Court  pronounced  this  interloeo- 

Mar.  11,1807  ^^ :  "Recall  the  sequestration  of  the  entailed  estate  of 
"  Craigengillan  and  appointment  of  the  judicial  factor  there- 
'*  on,  and  find  the  petitioners,  as  tutors  for  Quintin  M^Adam, 
"  are  entitled  to  possession." 

Against  this  interlocutor  the  present  appeal  was  brought, 
chiefly  grounded  on  the  allegation  that  it  was  prematore, 
pending  an  appeal  to  the  House  of  Lords,  to  recall  the  se- 
questration, and  to  find  the  respondents  entitled  to  possession 
of  the  estate.  The  answer  made  to  this  was,  that  the  seqnes- 
tration  was  awarded  before  any  evidence  of  the  legitimacy  of 
Mr.  M^Adam's  children  had  been  led;  but  now  that  this 
evidence  had  been  taken,  and  had  been  held  to  be  concla- 
sive  in  establishing  the  legitimacyi  the  Court  were  entitled 
to  act  upon  that  evidence  and  upon  the  whole  dream- 
stances. 

After  hearing  counsel,  it  was 
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Ordered  and  adjudged  that  the  interlocutor  complained       1813. 
of  be,  and  the  same  is  hereby  affirmed.  


M'ADAM 


For  the  Appellant,  Henry  Erskine^  John  Clerk,  walkkb  &c. 

For  the  Respondents,  Sir  Sam.  Romilly^  Ad.  Holland^ 

Geo.  Cranetoun^  Tho.  Thomson. 


[Dow's  Reports*  et  Mor.  App.  Proof,  No.  3.  and  4.] 


Alexander  M^Adam,  Esq.,  Apparent  Heir^ 

of  Tailzie    &nd    Provision    to    Quintin?-  Appellant; 
M'Adam,  Esq.  of  Craigengillan,  ) 

Elizabeth  Walker,  designing  herself  Wi- 
dow of  the  said  QuiNTiN  M'Adam^  Esq.,^  Respondents. 
and  Others, 


'-! 


House  of  Lords,  21st  May  1813. 

Marriage — Leoitimact— Proof — Insanity. — (1 .)  CircumBtances 
in  which  a  man  made  marriage  with  a  person  then  living  with 
him,  and  who  had  bom  him  two  children,  and  who  was  pregnant 
with  a  third,  by  declaring  before  witnesses,  called  in  to  witness 
the  ceremony,  that  he  ^*  took  them  to  witness  that  this  is  his  law- 
*^  fill  married  wife,  and  the  children  by  her,  hb  lawful  children ;" 
and  this  declaration  being  assented  to  on  the  other  part,  was  held 
as  a  lawful  marriage.  (2.)  The  gentleman  having  shot  himself 
a  few  hours  thereafter,  the  plea  of  insanity  was  set  up  against  the 
marriage,  but  held  this  wair  not  proved.  (3.)  It  was  contended 
that  a  marriage,  celebrated  in  this  form,  was,  like  a  promise,  inca- 
pable of  being  proved  by  parole  evidence  alone,  without  some  writ- 
ing or  acknowledged  solemnity  to  support  it :  Held  that  parole  was 
competent.  (4.)  In  the  proof  the  appellant  offered  to  prove  con- 
stitutional tendency  to  insanity  in  the  deceased's  family,  by  offering 
evidence  as  to  the  insanity  of  his  progenitors,  but  the  Court  held  it 
incompetent  to  prove  the  insanity  of  M' Adam  by  such  facts.  Af- 
firmed in  the  House  of  Lords  except  as  to  the  fourth  point. 

By  dec^d  of  entail,  the  estate  of  Craigengillan  and  others 
had  been  destined  to  Qnintin  M'Adam  and  other  heirs, 

*  Some  cases  in  Dow  are  imperfectly  reported.    These  will  be 
reported  here,  in  order  to  supply  omissions. 
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1813.       '<  whom  failing,  to  Alexander  M'Adam  (the  appellant),  and 
the  heirs  male  of  his  body/^ 


) 


M'ADAM         jy^Q  deceased  Quintin  M'Adam,  it  was  alleged,  had  never 

vAL&BB,&c.  married,  bnfe  bad  several  nataral  children.     One,  a  sod, 

born  of  Mary  M' Whirter ;  and  of  his  connection,  sometime 

thereafter,  with  Elizabeth  Walker,  there  were  two  daaghters 

born  before  his  death,  and  a  son  born  ajier  that  event. 

Mrs.  Elizabeth  Walker  raised  the  present  declarator  of 
marriage,  to  have  it  found  and  declared  that  she  was  law- 
fully married  to  Mr.  M'Adam,  and  that  her  daughters,  Ca- 
therine and  Jane,  and  the  child  or  children  in  utero  of  the 
said  Elizabeth  Walker,  were  the  lawful  children  of  the  said 
marriage. 

Elizabeth  Walker  had  lived  vrith  Mr.  M^Adam  for  several 
years,  and  at  the  time  (March  1806)  when  the  act  she 
founded  on  as  establishing  her  marriage  was  performed,  she 
was  then  pregnant,  and  was  a  few  months  thereafter  deliw- 
ed  of  a  son.  He  had  frequently  expressed  not  only  to  her- 
self but  to  others,  that  he  intended  to  marry  her,  in  order 
to  render  his  children  legitimate,  and  his  connection  with 
their  mother  honourable,  and  this  was  established  by 
the  proof.  In  pursuance  of  this  resohition  he  wrote  the 
following  letter  to  his  law  agent,  Mr.  Smith,  '*Berbeth, 
"  21st  March  1805.  Dear  Sir,  As  I  intend  to  marry 
"  Miss  Walker  immediately,  come  out  as  soon  as  you 
**  receive  this,  and  bring  stamped  paper  to  write  the  con- 
"  tract,  and  every  thing  requisite  to  draw  up  a  deed,  to 
*'  leave  the  whole  of  my  landed  property  that  I  now  have, 
*'  or  may  afterwards  acquire,  strictly  entailed. — ^I  am^  Dear 
*'  Sir,  your's  sincerely,  Q.  M^Adam.  Mention  this  to  no  per- 
"  son,  not  even  your  son."    Q.  M." 

This  letter  was  posted  for  Edinburgh  the  same  evening, 
and  was  received  by  Mr.  Ssiith  on  the  24th.  But,  on  the 
morning  of  the  22d  March,  when  at  breakfast,  the  de- 
ceased stated  to  the  respondent  that  he  wished  to  declare 
their  marriage  immediately,  without  waiting  for  Mr.  Smith's 
arrival ;  and  she  having  expressed  her  consent,  Mr.  M^Adam, 
''  between  the  hours  of  ten  and  eleven  o'clock  of  the  forenoon 
"  of  that  day,"  desired  his  house  servant,  George  Eamsay,  to 
call  in  three  of  his  men  servants.  When  these  persons  had 
come  into  the  dining  room,  Mr.  M^Adam  told  them  that  he 
had  called  them  to  be  witnesses  to  his  marriage  ;  and  imme- 
diately thereafter  asked  Elizabeth  Walker  to  rise  up,  which 
she  did ;  and  having  given  her  hand  to  Mr.  M^Adam,  lie 
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holding  it,  said,  **  I  take  yon  three  to  witness  that  this  is  my       1813. 
*•  lawful  married  wife,  and  the  children  by  her  are  my  lawful  ■■ 

"  children  ;**  which  acknowlodgment  and  declaration  on  his  ^*^^^^ 
part  was  explicitly  assented  to  and  acquiesced  in  by  the  said  walkbr,  Xic. 
Elizabeth  Walker ;  and,  on  the  coming  in  of  Margaret  Wylie, 
for  whom  he  had  also  sent  to  be  a  witness^  this  same  decla- 
ration was  repeated  a  second  time  ante  omnia.  Thereafter 
Mr.  M^Adam  went  out  to  see  his  workmen,  and  calling  at 
the  house  of  David  Woodbum  at  Bellsbank,  informed  him 
that  he  had  declared  their  marriage,  whereupon  Mr.  Wood- 
burn  said  he  had  heard  so  from  one  of  the  witnesses,  and 
wished  him  much  joy.  He  then  asked  Woodbum  to  dine 
with  him  that  day  at  Berbeth. 

Mr.  M'Adam  returned  to  Berbeth  house  between  three 
and  foxu:  o^clock.  One  of  the  serrants  heard,  a  short  time 
afterwards,  the  report  of  a  pistol,  but  took  no  further 
notice  until  the  time  when  the  dinner  was  laid  ;  and,  on  go- 
ing up  stairs  where  Mr.  M'Adam  was,  to  inform  him  of  the 
fact,  he  found  him  lying  on  the  top  of  the  staircase  dead, 
with  two  pistols  in  his  hand,  and  one  found  discharged. 

Various  proceedings  occurred,  and  proof  was  allowed,  not 
only  of  the  marriage,  but  also  of  the  allegation  of  insanity 
made  by  the  appellant,  as  incapacitating  him  from  entering 
into  a  marriage.  The  appellant  also  offered  to  prove  a  con. 
fitittttional  tendency  to  insanity,  by  offering  evidence  as  to 
the  insanity  of  his  progenitors,  but  this  was  not  allowed 
by  the  Court.  Jan.  20, 1806. 

On  the  whole  cause,  the  appellantmaintainedthreegrounds: 

1.  That  the  deceased  was,  from  insanity  or  mental  de- 
rangement, incapable  of  contracting  a  marriage  at  the  time 
when  the  pretended  marriage  with  Miss  Walker  took  place. 

2.  That  the  appellant  ought  to  have  been  allowed  the 
further  proofs  he  offered  with  respect  to  that  insanity. 

3.  That  the  respondents  had  not  proved  the  pretended 
marriage  by  any  competent  and  legal  mode  by  which  mar- 
riage can  be  constituted  in  Scotland ;  and  that  parole  testis 
mony  was  incompetent  to  prove  a  marriage  in  the  way  this  is 
said  to  have  been  gone  into. 

The  Commissaries  pronounced  this  interlocutor : — **  Hav-  April  16,1806. 
"  ing  resumed  consideration  of  this  cause,  with  the  produc- 
**  tions  and  proof  for  both  parties,  and  whole  process,  find  it 
"  proven  by  real  evidence,  that  some  years  prior  to  the  year 
'*  1805,  the  late  Quintin  M'Adam  had  formed  a  resolution 
'*  of  making  the  pursuer,  Elisabeth  Walker,  his  wife,  and 
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1813.       ''  legitimating  the  children  which  she  had  born  to  him  al 
'*  some  future  period :  Find  it  clearly  proven,  that  on  the 


M*ADAM  «  forenoon  of  the  22d  day  of  March  1806,  Mr.  M'Adam  car- 
WALKBB  &c.  "  ^^^  ^^^^  purpose  into  execution,  by  joining  his  hands  with 
"  those  of  the  pursuer  and  declaring  her  to  be  his  wife,  and 
'*  her  children  his  lawful  children,  in  presence  of  seyeral 
''  persons  whom  he  had  called  up  to  his  dining  room  to  be 
''  witnesses  to  this  declaration  :  Find  that  this  declaration 
**  was  made  in  the  roost  solemn,  serious,  and  deliberate 
"  manner ;  that  the  late  Mr.  M'Adam  was  in  his  perfect 
"  sound  mind ;  that  the  deportment  of  the  pursuer  clearly 
'*  indicated  her  approbation  of  what  Mr.  M^Adam  had  done ; 
'*  that  on  this  occasion  Mr.  M'Adam  and  the  pursuer  mu- 
**  tually  accepted  of  each  other  as  husband  and  wife :  Find 
*'  these  facts  relevant  to  infer  marriage  betwixt  the  late  Mr. 
<'  M^Adam  and  the  pursuer ;  that  by  this  declaration  the 
''  status  of  the  pursuer  as  his  wife,  and  of  her  children  as  his 
"  lawful  children,  was  fixed,  and  could  not  be  affected  by 
''  any  subsequent  act  of  Mr.  M^Adam  :  Find  the  condesoen- 
"  dence  on  which  the  defence  was  founded  not  proven,  and 
"  repel  the  defence,  and  decern  in  the  conclusions  of  the 
''  marriage  and  legitimacy  in  terms  of  the  libel." 

The  proof  upon  which  the  above  interlocutor  of  the  Com- 
missaries proceeded  was  part  parole  and  part  by  writing. 
There  were  the  following  letters  adduced  to  prove  Mr. 
M^Adam's  ultimate  views  in  regard  to  Miss  Walker :  To  Mr. 
Smith,  his  Edinburgh  agent,  he  wrote,—**  16th  Feb.  1800. 
**  Dear  Sir,  I  am  going  to  take  a  girl  into  keeping :  Her  name 
"  is  Elizabeth  Walker,  daughter  of  the  late  John  Walker  in 
*'  Enockdon,  parish  of  Straiten.  Get  two  bonds  wrote  in* 
**  Btantly,  and  be  sure  to  send  them  by  the  very  first  post  to 
"  Ayr,  binding  me  and  my  heirs  to  pay  her  sixty  guineas 
"  yearly  so  long  as  she  lives.  Write  them  so,  that  if  I  at 
"  any  time  marry  her  that  she  gets  no  more  jointure,  onlea 
^^ provided  by  a  subsequent  deed.  I  mean  by  that,  to  pre- 
'*  vent  any  claim  to  a  third  of  the  moveables.  I  suppose  it 
"  can  be  done  ;  if  not,  write  them  as  you  see  best.  Be  sure 
*•  that  they  arrive  at  Ayr  on  Wednesday  or  Thursday  at  fur- 
**  thest.  1  shall  be  in  Edinburgh  the  first  week  of  March, 
**  and  will  bring  in  the  will ;  but  is  it  not  better  to  allow  it 
''  to  remain  as  it  is^  until  we  see  what  this  produces  ?  I  re- 
''  main,  Q.  Macadam."  Another  letter  to  Elizabeth  Walker's 
Feb.  21,1800. brother  was  in  these  terms:-—*'  Dear  James,  Tou  will  per- 
''  haps  be  surprised  when  I  tell  you  your  sister  has  come  to 
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'^  live  with  me.     Bat  I  hope  you  will  not  be  angry  when  I       1818. 

"  assure  you  that  I  mean  to  behave  to  her  in  the  most  hon-    — 

**  curable  manner.     I  have  already  settled  sixty  guineas  on     "'^^*'' 
*■  her  yearly  during  her  life.    /  have  mcide  her  no  promise  oj  walub,  &c. 
*•  marria^e^  hut  it  is  very  probable  it  will  end  in  that.     She 
"  and  I  would  be  very  happy  you  would  come  over  to-day, 
**•  and  if  there  be  any  further  explanation  you  wish,  I  shall  be 
*'  glad  to  make  it  you.     I  am,  Q.  Macadam." 

Previous  to  the  delivery  of  her  first  daughter  in  the 
month  of  January  1801,  Mr.  Macadam  wrote  to  his  Edin- 
burgh agent  in  the  following  terms : — '^  Berbeth,  19th  Jan. 
'/  1801.  Miss  Walker  will  lie  in  in  a  few  days ;  if  I  get  the 
"  minister  of  the  parish  to  christen  the  child,  and  pay  the 
"  fine  for  a  bastard  child,  will  that,  in  the  event  of  my  ever 
'*  wishing  to  declare  a  marriage,  have  any  effect  of  illegitimate 
''  ingthat  child,  or  will  it  do  it?  Answer  this  immediately, 
"  it  is  the  only  part  of  the  letter  that  requires  an  answer."  To 
this  letter  Mr.  Smith  immediately  wrote  the  following  an- 
swer : — "  Edinburgh,  22d  January  1801.  Dear  Sir,  I  am 
"  this  day  favoured  with  yours  of  the  19th.  Upon  Miss 
''  Walker^s  inlying,  and  your  getting  the  minister  to  baptize 
**  the  child,  and  your  paying  the  fine  for  a  natural  child,  all 
"  this  will  not  prevent  your  afterwards  legitimating  the  child, 
*•  by  declaring  a  marriage,  in  case  you  should  afterwards 
*•  choose  to  do  so.  From  the  time  of  the  declaration  of 
'<  marriage  the  legitimacy  of  the  child  draws  back  to  its 
'*  birth,  provided  no  other  marriage  has  intervened." 

Then  there  followed  the  evidence  of  county  gentlemen, 
who  had  dined  at  Berbeth,  and  who  gave  evidence  to  Eliza- 
beth Walker  sitting  at  table,  and  to  Mr.  Macadam  becoming, 
particularly  for  the  two  years  previous  to  his  death,  more 
kind  and  attentive.  Several  witnesses  spoke  also  to  his  hav- 
ing conversed  with  them  in  a  manner  which  led  to  the  con- 
clusion that  he  had  an  intention  to  marry  Elizabeth  Walker, 
in  order  to  legitimate  his  children. 

As  to  the  plea  of  insanity,  evidence  was  adduced  that  Mr. 
Macadam  was  a  man  of  superior  abilities  and  soundness  of 
judgment;  and  this  was  followed  by  the  evidence  of  the 
declaration  of  marriage^  as  above  set  forth. 

Against  the  interlocutor  of  the  Commissaries,  a  bill  of  ad- 
vocation was  brought,  but  the  Lord  Ordinary  refused  the  Nov.  13,1806. 
bill,  and,  on  reclaiming  petition,  the  Court  adhered.   In  pro-  Mar.  4. 1807. 
nouncing  this  judgment,  the  Lords  of  the  Court  of  Session 
delivered  the  following  opinions : — 
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V. 
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Opinions  of  the  Judges: — 

x'adam  Thb  Lord  Justice  Clbrk  (Hope). — "^  The  facts  preyed  in  this  case 
•  are  sufficient  to  constitnte  a  legal  marriage.  I  therefore  lay  it  down  as 
'  a  fixed  proposition,  that  here  there  is  a  marriage  unless  set  asidei 
which  we  are  desired  to  do,  on  an  objection  of  the  insanity  of  Mr. 
Macadam ;  but  there  is  not  the  slightest  ground  to  presume  that  he 
was  so  at  the  period  of  the  declaration,  nor  the  smallest  idea  of  it  in 
his  former  life.  It  appears  that  he  had  at  Dollars  a  frenxy,  for  whidi» 
however,  there  is  assigned  a  sufficient  cause.  He  remained  alwap 
in  a  firm  state,  at  least  to  the  date  of  the  declaration.  The  oonnee- 
tion  he  formed  was  with  a  woman  whom  he  himself  had  seduced. 
By  her  he  had  children.  His  conduct  shows  plainly  that  his  attach- 
ment to  her  was  strengthened  by  the  propriety  of  her  behaYiour; 
she  bore  him  children,  and  he  then  took  his  resolution.  For  some 
reason,  which  I  can  suspect,  but  which  is  not  explained,  he  did  not 
wait  for  Mr  Smith  to  make  out  his  marriage  contract,  thoi^h  he 
might  mean  a  post-nuptial  contract.  He  thought  the  sooner  the 
marriage  was  declared  the  better;  he  resolyes  to  solemnise  it.  If  I 
ever  saw  a  cool  deliberate  action  it  is  this.  What  happened  afitcr- 
wards  is  unaccountable.  I  cannot  think  that  be  repented ;  the  step 
which  he  took  was  the  only  one  that,  in  such  circumstances,  a  man 
of  honour  should  take.  I  have  had  access  to  know  something  of  a 
trial,  where  all  the  medical  men  in  this  city  declared  that  the  com- 
mencement of  insanity  was  unaccountable.  Marriage,  although  the 
most  important  contract  into  which  man  can  enter,  is,  at  the  sametinie, 
one  of  the  easiest  that  the  mind  can  form.  I  can  figure  cases  frhers 
I  could  set  aside  a  contract  of  marriage  on  the  ground  of  duality  in 
either  of  the  parties,  without  setting  aside  the  marriage  iiselfl  The 
marriage,  in  the  present  case,  being  then  as  yalid  as  if  done  in  the 
face  of  the  church,  must  I  presume  that  Mr.  Macadam  was  insane 
at  the  time  ?  I  cannot.  I  remember  one  shocking  case  of  a  mainage 
which  happened  in  England,  in  the  neighbourhood  of  the  achooi 
where  I  was :  The  ceremony  had  been  performed, — the  friends  had 
met — there  was  a  feast,  dancing,  and  other  things  usual  at  the  time 
on  such  occasions ;  in  all  these  the  husband  took  a  share,  but  next 
morning  it  was  found  that  he  had  killed  his  wife,  and  was  gnawii^ 
her  flesh.  Suicide  does  not  presume  insanity,  on  the  contrary,  it  is 
a  crime  punished  by  law.  Insanity,  in  the  present  case,  is  not  only 
not  proved  but  disproyed." 

Lord  Newton. — '^  I  am  clearly  of  opinion,  from  the  written  evi- 
dence, that  Mr.  Macadam  from  the  first  intended  to  many  the  pursuer. 
There  neyer  happened  any  remarkable  occurrence  without  his  ex- 
pressing this  intention  :  his  child  he  calls  after  his  mother.  His  con- 
Tersation  with  Mr.  Campbell  of  Treesbanks  has  such  an  effect  on 
his  mind,  that  he  declares  that  he  would  have  betted  that  Mr.  Mao» 
adam  would  many  the  pursuer.    Last  of  all,  I  see  him  write  so  in 


M'ADAM 


CASBS  ON  APPEAL  KRO&i  SCOTLAND.  681 

express  iennt  to  Mr.  Smith.  This  was  the  wisest  thing  he  could  do.  1813. 
He  found  the  woman  in  eTerj  respect  as  he  wished,  and  such  her 
influence,  I  mean  a  proper  influence,  that  he  did  not  indulge  himself 
in  levity  before  her.  I  will  not  enter  into  the  defender's  argument,  walxeb,  &c. 
that  a  proof  could  not  be  allowed  after  death,  as  it  appeprs  to  me  des- 
titute of  the  least  foundation.  This  I  hold  to  be  as  good  a  marriage, 
as  obsenred  by  one  of  your  Lordships  on  a  former  occasion,  as  if  it 
had  been  celebrated  by  the  Archbishop  of  Canterbury,  or  the  Mode- 
rator of  the  Kirk  of  Scotland^  With  regard  to  the  plea  of  insanity 
maintained  by  the  defender,  which  is  founded  on  the  circumstances 
that  took  place  at  Dollars;  these,  so  far  from  proving  htm  insane, 
prove  him,  in  my  opinion,  the  very  reverse.  The  surgeon  no  sooner 
sees  him  than  he  at  once  mentions  the  cause,  and  that,  after  a  little 
medicine,  he  would  get  well,  which  accordingly  was  the  case.  Lord 
Eglinton's  character  is  well  known,  and  he  selects  Mr.  Macadam  as 
one  of  the  most  able  men  in  the  county  to  be  a  Deputy-Lieutenant, 
and  to  connmand  a  regiment.  It  is  possible  that  his  death  was  by 
acddent,  but,  if  otherwise,  that  act  does  not  prore  insanity.  I  never 
Was  more  clear  than  that  this  is  a  good  marriage.'* 

Lord  Armadale. — ^  I  shall  only  say  a  single  word.  I  first 
thought  the  case  one  of  great  difficulty ;  but  now  that  we  have  the 
whole  cause,  and  the  proof  before  us,  there  does  not  exist  the  smallest 
doubt  or  difficulty  in  my  mind  of  the  validity  of  the  marriage.  The 
interlocutor  of  the  Commissaries,  both  in  law  and  on  the  evidence,  is 
tound.  Mr  Macadam's  resolution  and  intention  were  the  strongest 
possible.  There  is  the  clearest  evidence  of  the  declaration  of  the 
ttiarriage.  Upon  the  whole,  T  concur  in  opinion  with  the  Lord  Justice 
Clerk,  and  that  Macadam  was  sane  at  the  time." 

Lord  Herhand. — *'  I  had  some  doubt  at  first,  from  the  manner 
of  stating  the  cause,  by  which  the  evidence  of  marriage  seemed  to  be 
rested  on  a  mere  emissio  verborum  offered  to  be  prored.  But  that 
defect  is  obriated  by  the  narrative  in  the  summons  of  declarator.  If 
it  had  not,  there  would  have  been  much  in  the  defender's  argument 
that,  as  a  promise  cannot  be  proved,  so,  upon  the  same  principle, 
neither  ought  mere  words.  The  summons  states,  1 .  That  the  intention 
to  marry  the  pursuer,  and  legitimate  her  children,  was  communicated 
to  several  persons.  2.  That  Mr.  Macadam  sent  for  bis  servants  into 
the  dining  room,  and  asked  the  pursuer  to  rise.  3.  That  this  was  re- 
peated in  presence  of  others.  4.  That  congratulations  took  place 
apon  the  occasion.  5.  That  the  declaration  was  mentioned  by  Mac- 
adam to  Mr.  Woodbum.  If  these  things  arej^roved  in  a  legal  manner 
they  constitute  marriage^  and,  whatever  may  be  thought  elsewhere, 
they  ought  to  do  so.  The  evidence,  1st,  Of  the  previous  intention, 
of  which  the  conversation  vrith  Treesbanks  is  a  material  circumstance, 
is  not  obviated  by  anything  on  the  other  nde.  But  it  gives  insight 
mto  the  ideas  of  Macadam,  though  not  anrreet  perhaps,  and  oonfinn- 
nig  the  report  mentioned  by  Mr.  Oswald,  that  Macadam  was  to  marry 
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1813.       the  pursuer  if  she  had  a  sod.    The  letter  of  21st  Feh.  1800,  to  the 

.. pursuer's  brother,  held  out  a  prospect  of  marriage.    That  of  tiie  16di 

m'adax      to  Mr.  Smith  is  also  material.    If  at  any  time  he  should  manj,  he 
^*  was  anxious,  as  in  a  probable  event,  to  guard  against  giving  the  wife 

VALKB  ,  c.  ^  ^.^^^  ^  the^ird  of  the  moyeables.  His  will«  he  says,  is  to  be  de- 
layed till  we  see  what  this  produces.  He  mentions,  in  the  letter  of 
January  1801  to  Mr.  Smith,  that  Miss  Walker  lies  in  soon^  and  in- 
quires if  the  drcumstance  of  the  child  being  baptized  as  a  bastard 
will  prevent  legitimation.  Mr.  Smith's  answer  of  the  22d  Januaiy 
shows  his  idea  of  the  probability  of  Mr.  Macadam  marrying,  and  this 
child  he  names  for  his  mother.  His  treatment  of  the  pursuer  is  r&j 
different  from  that  of  most  mistresses,  his  conversation  is  more  delicate 
than  even  before  his  mother  and  sister.  2d,  The  declaration  to  Wood- 
bum,  on  21st  March  1805,  of  intention  to  marry  the  pursuer ;  and 
the  anxious  letter  to  Mr.  Smith,  proves  a  fixed  intention,  unless  he 
has  been  proved  mad  at  the  time.  3.  The  celebration,  of  which  the 
evidence  is  clear  and  satisfiEictory,  proves  the  statement  in  the  libeL 
The  trifiiog  discrepancies  only  add  to  the  effect  of  the  whole ;  and 
it  is  confirmed  by  subsequent  declaration  to  Woodbnm.  Is  this  lets 
efiectual  than  some  words  uttered  before  a  person  assuming  the 
character  of  a  clergyman^  but  truly  not  in  holy  orders  ?  It  is  not  dis- 
puted that  that  is  effectual.  It  could  not  be  disputed  agreeably  to  the 
law  of  Scotland.  I  pay  little  regard  to  criticisms  on  precise  words 
of  witnesses ;  they  all  go  to  this,  that  there  was  a  declaratioH  of  mar- 
riage de  presenti.  It  is  said  that  in  marriage  contracts  the  words 
are  :  *  We  take  each  other  for  lawful  spouses:*  Yes;  but  other  wotds 
follow,  binding  the  parties  to  celebrate  the  marriage  with  their  first 
convenience.  It  is  said  that  the  pursuer  did  not  declare  her  accept- 
ance. That  she  was  not  bound,  nor  could  have  been  prosecuted  for 
btgamy  by  the  act  1551,  c.  19.  But  she  stood  up  when  asked.  She 
voluntarily  joined  hands  twice^  and  accepted  of  congratulations  after- 
wards. I  will  not  run  through  the  decisions.  They  establish  the 
principle,  that,  like  other  consensual  contracts^  marriage  is  proveaUe 
prmU  dejure,  subject,  however,  to  some  restriction,  that  the  evidence 
be  such  as  suffices  Jidemjacerejudici.  Nothing  remains  but  the 
plea  of  insanity,  a  plea  that  could  only  have  occurred  from  the  fatal 
end  of  Macadam's  life.  For  it  is  difficult  to  imagine,  in  opposition 
to  the  testimony  of  so  many  witnesses  of  the  highest  respectability, 
that  the  defender  could  really  believe  his  cousin  was  habitually  insane 
and  certainly  no  such  thing  has  been  proved,  but  the  contrary. 
Whatever  encomiums  the  defender  may  bestow  on  his  cousin  Logan, 
he  does  not  appear  to  have  been  in  use  to  attend  Mr.  Macadam, 
unless  an  account  of  a  few  shillings  should  show  him  to  have  done 
so  ;  I  pay  no  regard  to  his  decided  opinion  that  Macadam  was  under 
the  influence  of  melancholic  insanity  to  a  certain  degree.  I  have* 
however,  little  doubt  that  he  committed  suicide,  which  generally 
proceeds  firom  insanity  at  the  time.    But  it  may  come  like  lightning : 
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God  knows  when  it  maj.    I  think  sach  was  the  case  here,  as  Mao-       1818. 
adam  was  rational  at  the  time  of  the  ceremony ;  and  rational  in  oon*     - 
▼ersation  with  Dr.  Hathom  and  with  Mr.  Woodbom.    It  is  said,      m*adam 
thathayingformed  theintention  ofsuicide,  he  asked  Woodbum  to  din-  ^j^ngR  &c. 
ner.     This  strikes  me  in  a  different  light.    I  rather  conceive  that  he 
wished  to  drink  the  health  of  his  new  made  wife,  bat  was  afterwards 
saddenly  seized  with  insanity,  in  which  situation  he  may  haye  written 
the  note  about  the  three  pointers,  ludicrously  called  a  codicil  to  his 
settlement " 

Lord  Woodhousbleb. — *'  It  has  been  a  reproach  that  the  law  is 
80  loose  in  the  essentials  of  marriage,  that  it  requires  more  form  for 
the  most  trifling  bargain  about  heritage,  than  is  necessary  for  this 
most  solemn  of  all  contracts. — This  is  the  narrowest  question  that 
erer  occurred.  After  the  fullest  consideration,  I  haye  formed  an 
opinion  that  this  is  not  a  legal  marriage.  The  tutors,  however,  have 
done  their  duty.  I  rest  my  opinion  on  two  grounds,  Ist,  Supposing 
Mr.  Macadam  really  sound  at  the  time  he  entered  into  this  declara- 
tion, a  ceremony  gone  into  in  such  a  manner,  not  followed  by  con- 
summation, or  consortium  vitce^  was  invalid,  and  ineffectual  to  con- 
stitute marriage ;  but,  2dly,  I  consider  Mr.  Macadam  not  at  that 
time  to  have  been  capable  of  giving  a  deliberate  consent.  His 
declaration  is  nothing  more  than  an  obligation  to  enter  into  mar- 
riage, either  by  celebration  in  facie  ecclesias  or  cohabitation.  He 
did  neither,  and  made  it  impossible  —  the  obligation  remained 
unperformed, — the  declaration  is  not  effectual, — two  or  three 
hours  after,  he  might  have  called  the  same  witnesses,  and  retracted 
while  matters  were  entire.  In  another  view,  what  is  marriage 
but  consortium  vHas  f  This  is  the  essence  of  marriage,  and  certifies 
the  connection ;  it  is  a  consent  that  forms  that  consortium  vita  ;  if 
the  man,  however,  declares  that  this  shall  not  be,  or  by  an  act  does 
80,  the  thing  puts  an  end  to  it  It  is  plain  that  Mr.  Macadam  had 
resolved,  that  though  be  performs  this  ceremony,  he  had  taken  a  de- 
termined resolution  not  to  be  bound  by  it.  There  is  no  way  by 
which  natural  children  can  be  legitimated,  unless  the  father  gives 
himself  the  character  of  husband  as  the  law  regards  that  relation  when 
truly  meant.  I  state  these  on  the  supposition  of  Mr.  Macadam  being 
sane.  It  was  an  obligation  he  never  meant  to  perform ;  but  he  was 
not  in  possession  of  sound  mind.  There  never  was  a  more  unfavour- 
able case. — Mr.  Macadam,  in  possession  of  immense  fortune,  for  a 
course  of  years  carries  on  a  licentious  intercourse,  under  a  sort  of 
indenture  of  prostitution  ;  he  writes  a  letter  to  Mr.  Smith  ;  does  not 
sleep  for  three,  four,  or  five  nights ;  there  shall  be  no  contract ;  his 
impatience  would  not  wait ;  he  calls  the  servants,  and  makes  a  for- 
mal declaration ;  the  writers  on  medicine  describe  the  very  case. 
These  authorities  speak  sufficiently,  and  are  conclusive  to  my  mind* 
On  the  whole,  my  opinion  is,  that  the  judgment  of  the  Commissaries 
is  wrong." 

Lord  Balmuto. — "  The  mode  of  proof  betwixt  a  promise  and 
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^^*^'       dedaralion  is  different    The  last  b  proreable  by  wknesses; 

,  ration  takes  place  immediatdy ;  no  case  comes  up  to  the  praent ; 

^  a  consent  merely  expressed  in  words  is  not  sufficient ;  intention  is 

WALKBA,  &c.  here  expressed ;  bat  after  that  we  hare  Mr.  Macadam's  opinioa  ia  a 

formal  deed.     Mr.  Macadam  in  it  states,  that  he  nerer  intended  to 

celebrate  a  marriage  ;  but  he  was  not  in  a  sound  state  of  mind^  e£ 

which  no  stronger  instance  is  necessary  than  the  suicide;  the  eii- 

dence  of  all  the  serrants  establish  periodically  fits  of  insanify ;  Mr. 

Woodbum  is  not  a  fidr  witness ;  Mrs.  Wylie  is  alarmed  at  <moe  for 

Mr.  Macadam ;  at  Dollars,  he  expressed  a  determination  to  finish 

himself.    In  these  circamstances,  a  declaratioD  not  followed  op  is 

not  sufficient    Mr.  Macadam  was  not  in  sound  mind,  and  he  did 

not  intend  to  give  his  consent'' 

Lord  Craig. — '^  My  opinion  is,  that  the  interlocutor  of  the  Com- 
missaries is  right   I  will  not  go  throogh  the  eyidence  of  the  dedaia- 
tion,  or  of  Mr.  Macadam's  prerions  purpose.    I  am  dear  that  this 
is  not  a  promise  of  marriage,  but  a  formal  dedaiation,  (wice  repeal- 
ed, and  in  the  most  deliberate  manner.    This  dedaiation^  ohligstion. 
and  contract,  is  as  binding  as  if  done  by  a  clergyman  after  proda- 
mation  of  banns.   By  it  a  jus  qwtsUum  was  instantly  aoquind  by 
the  lady  and  the  children  ;^*it  may  hare  been  d<me  with  a  Tiew  to 
gtre  a  status  to  the  lady,  and  to  legitimate  the  children.    It  is  eaid 
that  Mr.  Macadam  was  not  in  his  sound  mind,  but  there  is  no  proof 
of  insanity,  quite  the  reverse,  as  there  is  the  strongest  proof  of  his 
sanity.     He  had  indeed  stomach  complaints  occasionally  ;  and  en 
this  subject  the  defender's  strongest  witness,  Logan,  expressed  him* 
self  stronger  than  proper,  and  stands  alone.    This  species  of  disorder 
is  more  usual  than  is  generally  supposed.     There  is  CTidenoe  of  Mt. 
Macadam's  being  that  very  day  in  sound  mind,— what  happened  at 
Dollars  was  the  effect  of  a  riot,  and  was  not  the  usual  habit    The 
surgeon  at  once  remored  it     The  last  act,  I  am  inclined  to  think, 
does  not  show  him  insane,  and  indeed  that  act,  rash,  riolent,  and 
criminal  though  it  was,  affords  no  proof  of  insanity.     Amoqg  the 
Romans  it  was  esteemed  a  ^  irtue ;  but  they  had  not  theadfantage  of 
onr  religion  ;  this  act  the  law  considers  criminaL    I  feel  the  we^ 
of  the  aigument  stated  by  Lord  Woodhonselee,  to  find  a  thing  to  be 
a  marriage,  which,  it  was  supposed,  was  not  meant  to  be  so.    But  if 
there  is  a  marriage,  a  jus  quassUum  acquired  by  third  parties,  a  ooo- 
cluded  deed,  it  is  binding ;— inarciage,  eyen  on  deaUibedt  is  held 
good.    By  the  law  ot'  Scotland,  here,  then,  there  was  a  valid  mar* 
riage,  and  if  Mr.  Macadam  had  lired,  he  could  not  hare  married 
another  woman.     By  that  law,  tlus  is  just  as  valid  a  marriage  as  if 
it  had  been  done  tji  facie  ecclesugf  after  proclamation  of  banns ;  and 
indeed  that  case  does  not  appear  materially  different  from  the  pie» 
sent" 

Lord  Mbadowbaiik.*-^'  The  ease  is  not  without  difficulty*   I 
felt  the  force  of  the  aiguments  in  the  defendei^s  memoriaL    There  is 


CASES  ON  APPEAii  FROM  SOOTLAND.  685 

no  donbt  about  the  law  of  Scotland ;  and  I  approre  of  that  law  as  it        1813. 
exists,  and  the  general  habits  of  the  people  prore  it  to  be  good.     I  ■ 

want  no  change  in  the  marriage  law.     In  no  countrj  that  I  know      m'adax 
of  is  there  so  much  correctness  in  the  intercourse  of  the  sexes ;  and  ^*    « 

there  is  no  source  to  which  this  can  be  ascribed  with  so  much  pro- 
priety as  to  the  law.  The  Council  of  Trent  first  introduced  the 
doctrine,  that  marriage  without  a  priest  was  invalid, — but  that 
Council  had  no  force  in  this  countrj.  Here  there  is  not  an  obliga- 
tion or  promise,  but  a  marriage  solemnized,  and  comprehending  erer  j 
essential  that  the  law  of  Scotland  requires,  and  no  doctrine  can 
be  quoted  contrary  to  it,  except  that  of  Lord  ICames,  which  is  nni- 
Tersally  reprobated.  This  Essay  is,  throughout,  a  tissue  of  error, 
always  brought  forward  in  consistorial  causes  of  the  present  descrip- 
tion, and  always  treated  with  contempt  by  the  Court.  He  stated 
what,  according  to  his  ideas,  should  be  the  law,  and,  in  so  doing, 
gare  a  statement  of  our  law  calculated  to  shake  it :  indeed,  his 
statement  is  contrary  to  all  sound  authority,  and  to  decisions  of  this 
Court  Lord  Stair's,  Lord  Bankton's,  and  Mr.  Erskine's,  are  the 
opinions  of  the  Court,  the  bar,  and  the  country.  The  quotation  from 
Macinnes  is  taken  from  the  Faculty  Collection,  where  only  the  one 
half  of  it  is  given  ;  but  there  is  a  strong  argument  to  be  drawn  from 
that  case,  as  there  the  House  of  Lords  held  a  consensus  de  presenii  ^^^^  ^  •  .. 
sufficient  to  constitute  marriage,  although  the  consent  in  that  case  was  p.  593. 
not  sufficient.  As  so  many  of  your  Lordships  have  delivered  your 
opinions,  in  which  I  concur,  that  this  is  a  good  marriage,  I  will 
not  take  up  more  time ;  I  view  it  to  be  as  ralid  as  if  done  by  a 
priest.  I  heard  it  stated  that  Mr.  Macadam  did  not  intend  to  act 
as  a  husband,  and  that  he  had  formed  this  resolution  ;  but  suppos- 
ing there  had  been  such  a  resolution  previously  adopted,  of  which 
there  is  no  evidence.  Can  it  be  pretended  that  any  such  resolution 
was  communicated  to  Elizabeth  Walker  ;  and  did  she  accept  of  him 
on  these  terms  ?  If  so,  it  was  a  mummery ;  but  if  not,  did  she  not 
enter  into  the  contract  optima  fide  f  And  is  not  that  contract  a 
consensus  de  presenii,  constituting  a  marriage  of  itself,  and  requiring 
no  subsequent  cohabitation  to  confer  on  it  any  additional  validity  ? 
— It  appears  to  me  that  it  is  out  of  signt  to  maintain  now-a-days  an 
opposite  notion.  Whence  is  it  that  Lord  Stur  derives  the  validity 
of  promise  followed  by  copula^  but  from  the  consummation,  imply- 
ing that  a  consensus  de  presenii  had  intervened,  which  is  of  itself 
marriage,  though  no  clergyman  is  present  to  bestow  his  blessing  } 
The  notion  of  the  law  is,  that  that  copula  proves  the  consensus  de 
presently  being  the  consummation  of  an  actual  marriage,  and,  of 
course,  presuming  such  a  consensus  where  there  had  been  only  a 
promise.  It  is  by  no  means  on  the  notion  that  copula  bars  locus 
pttniientias.  For  without  the  consensus  de  presenii  there  could  be 
no  marriage ;  and  it  is  consensus  non  concubitus  which,  in  the  law 
of  Scotland,  constitutes  marriage.    It  is  therefore  a  total  inversion 
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1813.       of  principles  to  consferae  the  acknowledgment  before  the  wenruais 
"""— — ^*    into  a  promise  to  be  perfected  bj  copulation  or  cohabitadoo.     It  is 
M*ADAM      marriage  de  presenli,  or  it  is  nothing.    Indeed  it  is  eren  impoasiMe 
WALKER  &c.  ^^  escape  the  ludicrous,  were  the  subsequent  copula  to  be  le^piied 
Fac.  Coll.       as  an  essential  to  complete  a  marriage,  by  acknowledgmenta  between 
ec.  6,  1796.  persons  liring  in  a  state  of  cohabitation,  as  was  here  the  case.    I 
always  considered  Dobson's  case  a  bad  decision,  where  even  an  ao- 
toal  celebration  was  set  aside :  I  would  not  allow  the  sacred  fonna 
to  be  sported  with.    I  see  eridence  that  Mr.  Macadam  asked  Mr. 
Woodbum  to  dine  with  him  ;  I  do  not  believe  it  posaUe  that  he 
then  intended  to  shoot  himself.     Mr.  Gathcart  has  collected  ereiy 
drcumstence  to  show  that  Mr.  Macadam  was  affected  witb  insanity ; 
but  it  appears  to  me,  after  attending  to  every  particular,  that  there 
is  no  ground  to  suppose  that  he  was  insane  or  incapable.     There  n 
reason  to  think  that  Mr.  Macadam's  death  might  be  by  aoddent, 
and  the  invitation  to  Mr.  Woodbum  is  a  confirmation  of  that.     Mr. 
Macadam  appears  to  have  been  a  man  of  feeling,  and  could  not  over- 
look the  shocking  consequences  of  such  a  death  ;  this  idea  is  con- 
firmed by  the  invitation  to  Mr.  Smith.    The  fair  probability  of  his 
death  is,  that  it  was  by  accident,  but  be  that  as  it  may,  how  &r 
could  a  degree  of  melancholy  affect  the  validity  of  his  marriage  ?  it 
could  not.    Had  Mr.  Macadam,  at  this  time,  been  called  out  to  dis- 
charge his  official  duty  as  a  Deputy-Lieutenant  and  Colonel  he  would 
have  felt  nothing  of  such  gloomy  humours.     Under  that  persuasion, 
I  cannot  bring  myself  to  think  that  he  was  incapacitated  to  do  what 
was  in  fact  a  duty,  to  legitimate  his  children,  a  benefit  dictated  by 
parental  feeling,  and  highly  favoured  by  the  law  of  Scotland  and  bj 
every  law  except  that  of  England.     Would  you  have  voided  his 
will,  or  his  legacy  as  it  is  called,  of  the  horse  ?    Would  you  do  that? 
You  would  not,  nor  would  you  have  set  aside  a  will  by  a  person  going 
to  fight  a  duel,  where  the  intention  is  that  both  will  fall,  and  where 
generally  the  parties  feel  much  agitation.     You  cannot,  in  sndicase, 
cut  down  even  an  unilateral  deed,  but  far  less  so,  where  one  enters  into 
a  contract  with  another,  which,  besides,  was  just  and  reasonable ;  the 
dedaratbn  in  this  case  was  an  effectual  celebration.     I  cast  no  re- 
proach upon  the  witnesses ;  I 'never  saw  a  collection  of  more  respect- 
able witnesses,  and  give  full  belief  to  their  testimony.     I  cannot 
enter  into  any  discussion  about  the  propriety  of  medical  ]angni^« 
in  which  the  terms  used  may  perhaps  cany  a  very  different  signifi- 
cation firom  what  they  do  to  a  lawyer.     I  see  no  expression  mala 
fide  uttered  by  the  witnesses,  or  the  slightest  perjury  among  them.** 
Lord  Prbsidemt. — '^  If  I  judged  only  of  the  ex  facte  appearance, 
I  should  be  apt  to  draw  the  same  conclusions  with  the  majority  of 
your  Lordships.     I  remain,  however,  of  my  original  opinion,  that 
what  is  here  called  a  marriage,  is  not,  and  oqght  not  to  be  so.    I  refer 
to  the  cases  of  Collector  FuUerton,  Dobson,  and  Macinnes.   I  argoed 
that  last  case,  and  think  it  not  well  judged.     I  do  not  go  on  that 
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tase^  as  I  did  not  see  sufficient  ground  for  the  decision.    When  I        1313. 
tiew  this  case,  with  all  its  circumstances)  I  admit  the  declaration,  hut  ■ 

I  look  to  see  if  it  leads  to  the  conclusion.     Nobody  can  doubt  of     m'adax 
Mr.  Macadam  being  serious,  but  I  doubt  rery  much  whether  there  ^'    ^ 

was  any  intention  in  him  to  make  this  lady  his  wife  ;  the  contrary 
is  proren  ;  he  meant  to  make  her  his  widow.  I  believe  that  the 
moment  he  made  the  declaration  he  neyer  intended  to  hold  her  out 
as  his  wife.  Of  all  the  contracts,  marriage  is  the  most  solemn,  but 
I  allude  to  no  ceremony,  as  I  admit  that  marriage  may  be  constitut- 
ed without  any^  and  without  a  clergyman  ;  this  is  quite  a  question 
of  law.  The  facts  are  admitted,  but  the  question  is,  Whether  there  is 
a  legal  marriage?  What  passed  at  the  declaration  is  proof  that 
there  was  no  antecedent  marriage  ;  his  settlements  hold  her  out  as 
his  mistress,  and  are  unaltered  down  to  the  last  moments  of  his  life; 
in  these,  this  lady  is  styled  a  mistress,  and  her  children  illegitimate. 
He  neyer  intended  to  live  with  her,  or  to  hold  her  out  to  the  world 
as  his  wife; — It  is  remarkable  that  he  wrote  the  codicil  in  the  momiug 
before  he  went  out,  the  language  of  which  shows  me  that  it  was 
amongst  the  last  acts  of  his  life  ;  his  conyersation  with  the  gardener 
is  also  remarkable,  and  he  was  in  use  to  talk  freely  with  him. 
Ramsay,  when  he  took  the  shaving  things  to  him,  observed  one 
symptom,  that  he  could  not  be  looked  at;  See  what  happened  that 
morning ;  Ramsay,  on  seeing  him,  said  he  was  ill,  and  left  him  ;  In 
what  situation  is  Mrs.  Macadam  and  the  housekeeper  ?  Was  Mrs. 
Macada^n  in  tears  of  joy  ?  No,  it  was  from  something  else.  I  am 
satisfied  that  this  gentleman  never  meant  to  pass  one  moment  of  his 
Hfe  with  this  lady.  There  was  no  symptom  of  insanity  in  Collector 
Follerton,  and  his  acknowledgment  was  set  down  deliberately  in 
writing,  I  can  make  no  difference  between  this  case  and  that  of 
Collector  Fullerton.  I  have  marked  some  instances  of  insanity.  It 
has  been  asked  if  this  marriage  could  be  set  aside  on  insanity? — ^but 
my  opinion  is,  that  what  occurred  here  did  not  per  se  constitute 
marriage,  though  it  might  have  done  so.  If  I  saw  an  intention  I 
would  sustain  it,  but  he  only  meant  to  make  her  his  widow.  Cele- 
bration by  a  priest  is,  per  se^  marriage,  but  in  other  cases  it  is  not 
Suppose  Mr.  Macadam's  wound  had  not  been  mortal,  it  would  have 
been  the  duty  of  his  friends  to  have  cognosced  him,  and  to  have  put 
him  in  custody.  These  are  the  grounds  of  my  opinion.  The  ques- 
tion at  issue  here  is,  is  it  a  marriage,  or  is  it  not  a  marriage  ?  I  Uiink 
it  is  not : — ^is  it  insanity  or  not  ?  There  is  no  room  as  to  the  facts  of 
the  case/' 

The  Lord  Presidbmt  then  asked  the  opinion  of  the  Lord  Beporter. 

Lord  Robertson. — '*  My  opinion  coincides  entirely  with  that  de- 
livered by  the  majority  of  yoor  Lordships." 

On  the  second  advising  of  petition,  4th  March  1807t  the  Judges 
were  divided  as  below : — 

VOL.  V.  2  Y 
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1813.  To  refine  the  Petition. 


To  alter  ike  Inierlocutor. 
LoBD  President. 

"      POLKEMMST. 
'•      BAL1C0TO. 

'*    DuKSiNNAN,  aod 

'*      WOODHOUSELEE. 


H'ADAit     Lord  Justice  Clerk  (Hope.) 

••     .  "      CULLEN. 

WAI.KEB,  &C.        ,,       ^ 

'^  Armadale. 

"  Bannattne. 

*'  Hermand. 

"  Craig. 

**  Glenlee. 

*'  Meadowbakk. 

On  Lord  Ditnsinnan's  Tote  being  asked  by  the  Lord  Piendeot, 
his  Lordship  said.  That  although  he  inclined  to  think  that  the  nar- 
riage  was  not  Talid,  still  he  felt  yerj  great  difficulty  in  Toting  so. 

Against  these  interlocutors^  in  which  these  opinions  were 
deliyered,  the  present  appeal  was  brought  to  the  House  of 
Lords. 

After  hearing  counsel,  on  10th,  14th,  and  2l8t  May, 
The  Lord  Chakcbllor  Eldou  said, 
*'  My  Lords, 
**  In  a  cause  of  such  importance  as  this,  I  should  haye  thoi^t  it 
my  duty  to  crave  time  to  consider  it,  before  deHreiing  my  opinioi 
thereon,  if  all  my  information  on  the  questions  it  inrolves  had  beea 
deriyed  from  the  argument  at  the  bar. 

"  There  has  been  an  elaborate  and  most  able  argument  on  bodi 
aides.  The  case  is  of  so  much  magnitude,  that  one  would  wish  not 
only  to  consider  all  the  obsenrations  made,  and  the  decisions  cpoted, 
bearing  upon  the  subject ;  but  also  to  weigh  the  obsenrations  then- 
on,  occurring  to  one's  mind. 

**  Besides,  the  information  receiyed  from  the  argument  at  the  Iwr 
is  well  assisted  by  a  paper  drawn  by  Mr.  Clerk,  which  must  give 
celebrity  to  his  name  as  long  as  that  paper  exists. 

**  But  we  haye  had  a  great  deal  more  assistance  upon  this  cue. 
It  is  notorious  that  the  doctrines  contained  in  it  haye  recently  been 
matter  of  decinon  in  some  of  the  inferior  Courts  of  this  connliyt 
where  inquiry  lias  been  made  into  the  law  of  Scotland^  as  matter  of 
fact,  by  the  evidence  of  Scotch  lawyers* 

*'  Itemising  these  obsenrations,  I  think  it  right  here  to  marie  the 
expression,  that  when,  in  the  conrideration  of  this  cause,  1  mentioa 
a  contract  depresentif  I  mean  something  different  from  a  promise, 
or  contract  defuturo, 

*'  When  I  come  to  inquire  into  the  validity  of  this  marriii^  the 
first  question  is,  as  to  the  sanity  of  the  party ;  Whether  Quintis 
Macadam  was  of  such  sound  mind,  at  the  time,  as  to  be  able  to  fbnn 
this  contract  of  marriage  ?  If  he  was  not,  then  this  contract  was  in- 
valid. 


CASES  ON  APPEAL  PROM  SCOTLAND.     689 

*'  Upon  this  point,  mj  opinion  is,  that,  upon  the  22d  of  March        ^^^^ 
1 805,  he  was  of  such  sound  mind  and  capacity  as  were  perfectly  suf- 


ficient to  enable  him  to  enter  into  such  a  contract.  ^  adam 

**  This  renders  it  unnecessary  for  me  to  discuss  the  yery  delicate  walker,  &c. 
point,  if  it  be  or  be  not  competent  to  enter  into  the  inquiry  by  eyi- 
dence,  Whether  insanity  was  a  disease  preyalent  in  his  family 
or  not  ?  and.  Whether  a  collateral  relation  from  this  cause,  destroyed 
himself?  The  true  question  here  being,  Whether  Quintin  Macadam 
was  insane  or  not,  it  is  unnecessary  to  enter  into  an  inquiry  as  to  any 
special  cause  for  insanity,  or  into  the  matter  of  hereditary  insanity, 
because,  if  you  come  to  the  conclusion  that  he  was  of  sane  mind  on 
the  22d  of  March  1805,  it  matters  not  if  he  was  insane  at  any  other 
period  of  his  life,  or  if  any  of  his  relations  were  so  insane  ? 

^  If  your  Lordships  affirm  the  interlocutors,  it  may  be  proper  to 
come  to  a  finding  that  it  was  unnecessary  to  decide  this  point. 

**  It  is  impossible  to  deny  that,  if  he  was  insane  in  1803,  and  if 
his  insanity  was  of  such  a  nature  as  might  recur,  this  circumstance 
might  be  of  weight,  when  the  question  was  agitated,  Whether  he  was 
sane  or  not  on  the  22d  of  Maxch  1805  ?  But  if  he  was  then  sane, 
we  may  lay  aside  all  inquiry  into  his  antecedent  state. 

*^  I  am  not  aware  if  there  be  any  difference  between  the  law  of 
England  and  of  Scotland  upon  this ;  There  is  no  doubt  in  England, 
that  if  a  person  is  sane  at  the  time  of  his  marriage,  that  contract  will 
bind  him  like  any  other  contract.  The  Legislature  itself  in  this 
conntry  was  so  carelul  upon  this  point,  as  to  enact,  that  if  a  person, 
while  under  a  commission  of  lunacy,  contracts  marriage,  such  con- 
tract shall  be  yoid.  But  this  does  not  apply  to  other  contracts,  nor 
would  it  haye  applied  to  marriage,  unless  it  had  been  so  enacted. 

*'  It  is  usual  in  this  country  to  direct  issues  to  try  the  yalidity  of 
deeds  or  wills  executed  by  lunatics.  If  the  parties  are  of  sound 
mind  when  such  deeds  or  wiUs  are  executed,  these  will  be  effectual. 

**  A  case  lately  occurred  in  the  Court  of  Chancery,  the  name  of 
which  I  do  not  recollect,  but  it  will  be  remembered  by  the  counsel 
at  the  bar, — ^where  a  young  lady,  near  Hampstead,  had  been  insane 
both  before  and  after  her  marriage.  She  did  not  appear  to  me  to  be 
quite  sane  when  examined  by  me.  Her  fitther  had  thought  that  it 
would  benefit  her  to  marry ;  and  she  was  under  no  commission  at 
the  time.  I  directed  an  issue  to  tiy  her  sanity,  and  the  jury  found 
that  she  was  sane  at  the  time  of  her  marriage. 

*'  I  remember  another  cause  in  wluch  I  was  counsel ;  I  shall  not 
mention  the  names  of  the  parties.  A  gentleman  was  put  into  a  re* 
oeptacle  for  lunatics,  and  continued  there  till  his  death.  In  that 
house  he  made  his  will,  and,  after  his  death,  a  question  arose,  if  this 
will  was  good  or  not  ?  His  testament  was  found  to  contain  a  yariety 
of  proyisions  for  a  numerous  family,  with  proper  and  prudent  yiews. 
It  also  carried  into  effect  those  purposes  of  his  mind,  which  he  had 
mentioned  before  his  malady  had  occurred.    This  will  was  sustain- 
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181 3.        ed.     It  bean  upon  the  present  case,  in  so  br  as  the  act  done  on  the 
22d  March  1805  appears  to  haye  been  a  pnrpose  contemplatied  bf 


ai*ADAM  Mr.  Macadam  as  far  back  as  1800.  In  another  point  of  riew,  it 
WALK^'  Sc  ^^  bears  upon  it  as  to  the  question  of  insanity.  I  agree  with. Sir 
'  *  Samuel  Romilly,  that  the  stating  a  great  man j  facts,  and  upon  these 
&ct8y  asking  medical  persons  to  saj  if  these  are  not  comoton  in  inaani* 
tj,  will  not  do ;  but  I  must  admit  that  the  question  of  sanity  at  the 
time  of  marriage,  may  be  clearly  connected  with  the  other  question. 
Whether,  at  the  time  a  party  conceived  the  purpose  of  maniage,  he 
did  so  in  connection  with  a  purpose  to  commit  suicide  ? 

*'  A  gentleman,  whom  many  of  us  knew^  during  the  delirium  of  a^ 
feyer,  conceiyed  a  most  unfounded  dislike  to  his  brother,  who  had 
attended  him  with  pious  attention  during  his  illness.  He  go4 
well,  but  he  still  retained  his  dblike  to  his  brother  ;  and  he  made  a 
will,  and  disinherited  him.  Lord  Loughborough,  who  tried  the 
question,  directed  the  jury,  that,  if  they  were  of  opinion  that  &e 
will  was  made  under  a  morbid  affection  of  the  mmd,  it  was  no  will. 
Lord  Kenyon  said,  that  this  was  too  delicate  to  go  to  a  juiy,  and 
that,  in  this  way,  if  he  disinherited  his  brother,  they  must  always 
hold  that  he  was  under  a  morbid  influence  at  the  time. 

<<  If  we  look  at  the  case  of  this  gentleman ;  it  may  be  true  that 
insanity  will  show  itself  in  the  state  of  his  body  ;  but  we  must  in- 
quire if  his  mind  shows  this  insanity.  Now,  it  appears  to  me,  thai 
if  we  look  to  the  eridence  of  Woodbum,  Hathom,  and  Uia  lettesBt 
it  would  be  to  destroy  the  intercourse  of  man  with  man,  to  say  thai 
he  was  not  sane.    I  form  this  opinion  upon  the  whole  evidenoe. 

''  It  belongs  to  God  alone  (I  speak  it  with  awhil  reverenoe)  to 
know  the  cause  of  the  suicide  in  this  case. — We  cannot  come  to  dbs 
conclusion,  from  all  that  we  know  of  this  man's  mind,  that  he  was 
insane  at  the  time. 

*^  When  I  look  at  the  notes  that  are  giyen  us  of  the  opbuons  cf 
the  Judges  in  this  case,  I  confess  1  don't  distinctly  understand  a 
ground  stated  by  the  late  illustrious  President  of  the  Court  of  Ses- 
sion (still  Hying),  that  he  considered  Mr.  Macadam's  purpose  to  be 
to  make  Elizabeth  Walker  his  widow  merely ;  and  this  he  takes  as 
eyidence  of  his  insanity.  In  this  part  of  the  island,  we  do  not  na- 
•  The  names  derstand  how  a  person  can  be  made  a  widow  without  baring  been 
of  these  cases  preyiously  made  a  wife. 

were  given,  «  Qn  die  other  question  in  this  cause,  the  matter  of  the  maniageb  I 
dlstinctly.^'as  ^^^  6'^^  satisfaction  in  knowing  that  we  haye  all  before  us  upon 
being  Rim-  this  point  that  we  can  possibly  eyer  learn.  Though  we  cannot»  in 
rnUh  and  this  cause,  haye  the  eyidence  of  witnesses  upon  the  law  of  Scotland. 
(Note  by  D.  ^^  ^^^^  ^^  ^^'^^  evidence  giyen  in  two  late  cases  in  die  Court  of 
R.)  '  Chancery.* 

Dalrymple  v.  "  In  the  recent  case  of  Dalrymple  there  was  a  great  deal  of  en- 
DodJ™^  ^  dence  giyen,  though  I  can  scarcely  giye  the  character  of  eyidence  to 
Reports.         ^®  depositions  laid  before  the  Court  in  that  cause.     Instead  of  the 
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diy  way  in  which  we  do  these  things  here,  in  these  depositions  they  set        ^g| 3^ 
forth  all  the  text-writers  and  decisions^  and  giye  accmimentary  on  hoth.    __.^ 

*'  We  are  under  this  emharrassment  in  that  case,  that  there  are      m*adam 
fiye  persons  (whom  we  cannot  name),  all  of  them  of  great  profession-  ^* 

al  knowledge^  in  fayour  of  the  validity  of  a  marriage  hy  the  contract  ^^  "-*■"»    ^* 
depresenlu    There  are  three  others  whom   I  also  greatly  respect 
on  the  other  side.    Great  weight*  too,  is  due  to  the  documents  to 
which  I  hare  alluded  as  depositions*    We  thus  find  that  there  is  a 
great  difference  in  the  legal  opinions  upon  this  point. 

'*  Yet  I  must  confess  that  I  do  not  find  the  same  difference  in  the 
judicial  Opinions  that  I  do  in  the  professional  or  extra-judicial. 

*<  It  appears  to  be  quite  dear  that  the  Canon  Law  was,  upon  thh 
point,  the  basis  of  the  law  for  all  Europe,  By  that  law,  the  contract 
de  preseniit  or  the  promise  de  Juluro  cum  eopuUiy  made  a  marriage. 
The  question  is,  how  far  this  has  been  departed  from  ? 

*^  Do  the  text-writers  in  the  law  of  Scotland  contradict  this  law  ? 
I  think  not.  I  hare  read  Lord  Stair  again  and  again*  I  cannot 
oonslrue  him  otherwise  than  that  he  distinguishes  a  contract  de  pre- 
senli  from  a  promise  de  Juiuro.  The  contract  de  presenti  is  the 
same  as  a  promise  de  futuroy  if  the  law  be  as  oontended  for  by  the 
appellant. 

**  Mr.  Erskine's  language  is  exactly  the  same,  and  it  is  remark- 
able that  he  makes  no  question  as  to  the  proof  by  parole.  He 
speaks  of  marriage  by  yerbal  promise ;  and  how  can  this  be  proyed 
but  by  parole  ? 

**  I  haye  also  looked  at  the  decisions  again  and  again.  I  find  in 
all  of  them,  that  a' contract  de  presenii  forms  a  present  marriage,  or 
very  matrimony.  As  to  the  cases  in  the  House  of  Lords,  though 
they  are  not  positiye  judgments  on  this  point,  I  think  they  did  not 
mean  to  trench  upon  what  I  understand  to  be  the  law.  I  shall  not 
go  through  these. 

**  If  I  find  the  law  thus,  I  do  not  trust  myself  with  the  question, 
whether  it  be  wise  or  prudent  or  not ;  or  if  it  ought  to  remain  so. 
If  it  be  bad,  we  cannot  reform  it,  sitting  as  a  Court  of  Appeal.  But 
it  is  contended,  if  a  contract  de  presenti  forms  a  yalid  marriage,  that 
there  was  no  such  marriage  in  the  present  case. 

^*  Let  us  consider  the  eyidence  as  to  this.  The  connection  be- 
tween the  parties  began  in  1800.  It  occurred  to  this  gentleman,  it 
sometimes  occurs  to  the  minds  of  those  who  are  acting  profligately, 
that  he  might  one  day  wish  to  marry  her  whom  he  was  seducing. 

**  He  directed  his  agent,  Mr.  Smith,  to  prepare  a  bond  for  an  an* 
nnityy  and  he  requested  him  to  take  care,  if  this  could  be  done,  that 
it  should  be  in  full  of  jointure^  in  case  she  should  become  his  wife. 

^  In  February  following,  the  lady  was  pregnant,  and  Mr.  Mac^ 
adam  writes  again  to  his  man  of  business,  inquiring  if  the  christen  • 
iiig  of  the  child,  as  a  natural  child,  would  endanger  its  legitimation 
in  case  of  a  future  marriage  with  the  mother^  Your  Lordships  know 
that  this  had  reference  to  a  point  in  the  law  of  Scotlandi  with  re* 
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1813.       gard  to  the  effect  of  a  subsequent  maniage,  upon  the  issue  of  the 
— *-^—    parties  born  before  marriage. 

tfUDAM         ((  xhe  man  of  business  informs  him  that  this  will  not  endanger  die 
WALKEB  &c  leg^^™^^  ^^  ^^  ^^^  >  A^^  ^®  thereafter  baptized  her^  as  he  men- 
tions, with  the  christian  name  of  his  mother. 

<*  Thus  70U  see  some  kind  of  intention  of  manying  her  finnn  the 
rery  be^ning  of  the  oonnection,  and  you  see  a  similar  intentioB 
appearing  on  the  birth  of  a  child.  It  appears  from  the  erideiioe  too, 
that  he  treated  her  with  great  respect 

<*  At  last  he  formed  the  purpose  of  marrying  her :  According  to 
the  parole  eyidence,  he  appears  to  hare  been  under  no  pzerioas 
promise  to  her.  Mr.  Oswald  tells  him  of  a  report  that  he  had  promised 
to  marry  Elizabeth  Walker ;  he  answers,  *  How  could  you  think 
me  such  a  fool  as  to  promise  what  I  could  do  erery  day  ?' 

*^  Richardson,  one  of  the  four  witnesses  present  at  what  is  stated  to 
hare  been  the  marriage,  says,  that  a  fortnight  be&re  this  time,  Mr. 
Macadam  told  him,  that  he  would  not  marry  Miss  Walker,  and  thai 
he  should  blow  out  his  brains  the  day  he  married  her.  Yet,  it  is  to 
be  obserred  of  this  person's  eyidence,  that  when  what  is  held  to  be 
the  marriage,  took  effect,  Richardson  appears  to  hare  been  under  no 
alarm  upon  the  occasion. 

"  The  transaction  took  place  under  the  circumstances  whidi  I  shall 
state.  I  think  that  all  the  precedent  facts  and  circumstances  are  to 
be  taken  into  consideration.  At  first,  when  the  connection  is  fbnned^ 
he  says  it  may  end  in  a  marriage ;  he  directs  his  agent  to  make  fto- 
Tision  in  his  deeds  with  a  view  to  this.  At  last  he  sends  for  oertsiB 
of  his  servants  and,  in  their  presence,  he  says,  *  lliis  is  my  wife,  and 
'  the  children  aro  my  lawful  children.'  This  last  was  a  yerj  import- 
ant part  of  his  purpose.  Their  hands  embrace ;  and  thoi^h  all  tibe 
witnesses  do  not  exactly  concur  as  to  all  that  passed^  yet  there  is  no 
contradiction.  It  is  quite  clear  that  his  intention  was  to  make  her  hii 
wife,  and  that,  in  point  of  fact  and  of  law,  he  did  make  her  his  wife. 
From  what  appears  of  a  conyersation  between  him  and  the  la^,  and 
from  what  passed  between  them,  there  can  be  no  doubt  of  her  con* 
sent  to  this  marriage. 

^  He  was  not  content  with  three  witnesses,  and  he  sends  fw  Mis; 
Wyllie,  and  then  the  same  ceremony  and  embracing  of  hands  are  gone 
oyer  again  in  her  presence.  The  question  is^  if  this  was  not  a  marriage 
de  presently  (a  promise  for  a  future  marriage  would  not  do);  and 
therefore,  whether  it  was  not  a  contract  from  this  moment  forwvnb— 
an  act  and  deed  eo  tn^toittf— makiDg  them  man  and  wife,  just  as 
much  as  a  celebration  before  the  priest  would  haye  been  ?  In  aoch  a 
case,  a  marriage  by  a  priest  would  be  undoubtedly  yalid,  eren  though 
he  had  died  in  returning  firom  the  kirk. 

<*  The  conduct  of  both  parties  at  the  time  proves  what  this  meant 
Their  subsequent  conduct  proves  this  also.  We  see  that  Mr.  Mao* 
adam  says  to  Woodbum, '  Now,  Woodbum,  I  am  a  married  man 
like  yourself.' 
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**  80  you  see  the  conyenation  between  the  ladj  and  E3i£abeth       is  13. 
Wyilie  (who  bj  the  bje  appears  to  have  been  a  little  nettled  at  what 


had  happened)  shows  her  yiew  of  the  effect  of  this.    She  mentioned      u'adax 
that  Mr.  Macadam  would  not  delay  it  till  Mr.  Smith  came,  lest  he  ^*  ^^ 

shoold  hare  dissuaded  him  from  it    Then  she  accepts  the  compli- 
ments of  the  servants,  in  her  change  of  state,  as  a  married  woman. 

**  Is  it  therefore  possible  for  your  Lordships  to  have  any  doubt  of 
what  they  meant,  or  that  it  was  not  dearly  their  purpose  to  contract 
marriage? 

''  Now,  the  question  comes,  Can  this  be  proved  by  parole  evidence  ? 
It  18  obvious  that  there  may  be  danger  in  proving  in  this  way ;  but 
this  suggests  two  considerations,  1st,  Does  the  law  in  such  a  case 
admit  of  this  species  of  proof?  2d,  If  some  legislative  measure 
ahould  not  be  come  to  upon  this  subject  ? 

**  1  throw  this  last  consideration  entirely  out  of  view  at  present ; 
but,  in  regard  to  the  first,  I  see  no  authority  for  saying,  that  a  con- 
tract which  may  be  completed  in  words  or  verbally,  may  not  be  proved 
by  parole.  In  Scotland  there  is  no  regular  form  of  words  to  be  used 
in  marriage,  either  by  the  parties  or  by  the  clergyman.  I  have  not 
yet  heard  that  a  marriage,  even  in  facie  ecdeske^  is  such  a  matter  of 
record  as  cannot  be  proved  by  parole  testimony.  How  are  all  the 
marriages,  not  performed  in  the  face  of  the  church,  but  acknowledged 
to  be  good,  to  be  proved,  unless  they  be  proved  by  parole  ?  If  this 
be  a  good  marriage  by  the  law  of  Scotland,  I  can  see  no  reason  why 
it  should  not  be  proved  by  parole. 

'*  It  was  said,  that  in  a  case  with  a  subsequent  copula^  or  habit 
and  repute,  you  might  prove  by  parole,  though  not  where  the  copula 
or  sexual  intercourse^  or  habit  and  repute  has  not  followed,  which  was 
the  case  here,  the  gentleman  having  committed  suicide  immediately 
after  the  act ;  but  it  is  easy  to  get  rid  of  this  difficulty.  How  could 
a  marriage  be  proved,  if  a  party  died  by  the  act  of  God  before  any 
sexual  intercourse  took  place,  in  any  other  way  ?  My  own  opinion 
is,  that  this  was  a  marriage,  and  might  be  proved  by  parole.^ — I  am 
not  afraid  of  the  danger  of  permitting  such  proof  here ;  it  is  a  danger 
which  exists  in  many  other  cases  of  marriage  in  Scotland. 

^  I  was  much  struck  at  first  by  what  was  urged  upon  the  statutes 
of  bigamy  in  Scotland :  But  Sir  Samuel  Romilly  stated,  in  answer 
to  this,  what  completely  solved  my  difficulties;  and  it  is  clear  that 
what  was  founded  on  these  statutes  applies  to  other  marriages,  as 
well  as  to  mairiages  of  this  kind.  In  tftese,  the  evil  is  provided  for 
as  well  as  for  this.  But  it  would  be  too  much  to  say,  that,  because 
there  was  no  celebrator  who  could  be  punished  under  these  statutes^ 
that  therefore  this  was  not  a  marriage. 

*'  Upon  the  whole,  my  opinion  is,  that  there  was  a  marriage  duly 
had,  entered  into,  and  proved. 

«•  We  have  seen  to  demonstration  in  this  case,  that  our  judgments, 
in  matters  of  this  nature,  may  be  misunderstood.  It  may  be  right 
therefore  to  introduce  into  our  judgment,  in  this  case,  such  pre&tory 
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1813.        matter  as  will  preyent  the  grounds  on  which  it  proceeded  iioai 
■  being  liable  to  misconstruction,  and  to  show  that  we  deemed  it  nn- 

m'adam      necessary,  in  this  case,  to  make  any  decision  on  the  very  delicate 
WALKEB  &c,  P^^°*>  ^^  *^®  receiving  or  not  receiving  the  evidence  of  collateral  in- 
sanity."    (Here  his  Lordship  read  a  minute  of  what  was  after  wards 
adopted  as  the  judgment.) 

Lord  Redesdalb  said, 
*«  My  Lords, 

'<  Concurring  in  the  opinion  which  has  been  delivered,- 1  thaJi 
only  make  observations  on  a  few  points  connected  with  this  cause. 

^'  As  to  the  alleged  insanity,  there  does  not  i^pear  to  meto  be  the 
slightest  proof  of  insanity  at  the  time  of  the  acts  done,  from  which  a 
marriage  is  inferred  in  this  case* 

^^  It  was  said  that  insanity  was  to  be  inferred  from  the  fact  of  ael^ 
destruction  ;  but  the  law  does  not  presume  this,  and  aooordinglj  it 
must  be  proved.  In  this  case,  there  was  no  proof  of  insanity  at  any 
time  of  Mr.  Macadam's  life,  except  in  a  case  of  extreme  irr^alaritf 
from  hard  drinking,  and  this  was  removed  by  medicine,  and  ini- 
mediately.     I  therefore  put  the  insanity  out  of  the  case. 

'^  The  only  question  is,  if  what  passed  on  the  22d  of  Mardi  1805 
was  a  legal  marriage  or  not  ?  It  was  said,  the  acts  of  the  Scda 
Parliament  inferred  that  there  could  be  no  such  marriage  as  the  pre- 
sent.  The  act  1551,  which  respects  bigamy,  was  mentioned,  and  it 
was  contended  that  that  crime  could  never  be  proved  in  referenoe 
to  marriages  such  as  this,  because  it  only  applied  to  a  case  of  a  re- 
gular marriage.  But  this  admits  of  the  answer  made  by  Sir  Samuel 
Romilly,  namely,  that  the  words  of  the  act  are  not  sufficiently  strong 
to  show  that  a  marriage  could  not  be  contracted  in  any  other  manner 
than  in  the  face  of  the  church.  The  act  1503  shows  that  a  maiiii^ 
might  be  sanctioned  by  the  Legislature,  though  not  thus  celebrated. 
The  view  which  the  Legislature  had  by  the  bigamy  acts  was,  that  a 
greater  weight  of  evidence  was  necessary,  in  criminal  proseca- 
tions,  than  for  civil  purposes. 

^*  It  was  said  that  the*act  1641  inferred  that  there  could  be  no 
marriage  without  a  celebrator.  But  it  appears  to  me  to  infer  no 
such  thing,  it  refers  to  the  case  of  a  marriage  without  a  celebrator  as 
well  as  that  by  a  celebrator. 

*^  The  act  1698,  referring  to  the  act  1641,  contains  certain  en- 
actments as  to  parties  clandestinely  or  irregularly  married;  and 
makes  the  same  distinction  as  is  done  in  the  former  acts.  It  enacts, 
that  both  the  celebrator  and  witnesses  shall  be  liable  to  punisfa- 
ment. 

**  In  my  opinion  none  of  these  acts  contains  any  authority  for  the 
position  that  a  clandestine  marriage  cannot  be  contracted  without  a 
-celebrator. 

''  The  text  writers  appear  to  me  to  be  all  adverse  to  the  argument 
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xnamtnined  by  the  .appellant    (Here  hia  Lordahip  read  from  Lord       i813 
Stair.)     Lord  Stair  considers  the  distinction  between  a  consent  de 
presenti  and  a  promise  defuturo  as  clear.    The  appellant's  argament  ^ 

went  to  abolish  this  distinction.  walkbr,  &c. 

(His  Lordship  next  read  the  qaotation  from  Mr.  Erskine.)  *'  Mr. 
Erskine  8  opinion  clearly  is,  that  a  marriage  might  be  constituted  bj 
consent  of  parties,  expressed  before  a  magistrate,  or  before  witnesses, 
and  also  bj  writing.  In  this  passage,  we  find  a  clear  distinction 
made  between  an  act  intended  as  a  present  maniage^  and  what  was 
meant  only  as  a  promise  defuturo^  or  espousals.  The  same  distinc^ 
tion  is  made  by  Sir  George  Mackenzie.  (His  Lordship  read  the 
quotation  from  Mackenzie  on  the  respondent's  case.) 

'<  In  the  decided  cases,  it  appears  to  be  clearly  held,  that  if  there 
was  a  consent  to  marry  de  presently  the  parties  were  from  that  mo- 
ment to  be  considered  as  husband  and  wife.  In  the  case  of  Mao-  I>e<i*  6, 1796. 
lauchlane  and  Dobson,  though  no  marriage  was  established  there,  it  ^''  ^^^^^' 
seems  to  be  clearly  acknowledged  that  this  was  the  law.  Unques- 
tionably there  was  no  copula  in  that  case*  The  Court  below,  which 
held  this  to  be  a  good  marriage,  so  held  it  upon  what  passed  between 
the  parties.  But  the  Court,  which  altered  the  first  judgment,  con- 
sidered that  what  passed  yerbally  between  the  parties  was  of  the 
same  import  as  the  letters  between  them,  and  that  they  did  not 
mean  to  liye  together  as  husband  and  wife.  On  account  of  this 
arowed  resolution,  it  was  held  to  be  a  promise  merely,  not  a  mar- 
riage. 

^^  It  was  contended  in  this  case,  that  one  of  the  parties  never  had 
the  purpose  to  consummate  the  marriage.  But  if  the  woman 
thought  the  contract  sincere,  this  could  never  alter  the  nature  of  the 
thing.  But  is  there  any  evidence  of  this  fact  ?  I  submit  there  is 
none.  It  is  inferred  only  from  the  fiust  of  his  subsequent  self-de- 
struction, and  from  the  evidence  of  Richardson.  Did  he  mean  to 
retract  that  the  children  were  his  legitimate  children  }  I  think  not. 
When  he  said,  ^  I  marry  their  mother,  and  they  are  the  inheritors 

*  of  my  property,'  there  is  not  the  slightest  ground  to  think  that  he 
meant  any  secret  reservation  to  the  contrary. 

^  There  is  evidence  that  he  thought  it  a  complete  marriage  from 
what  he  said  and  did  at  Woodbum's.  All  the  witnesses  make  a 
clear  distinction  between  the  time  when  he  was  going  to  be  married 
and  when  he  was  married.    He  says  to  Woodbum,  *  I  am  now  a 

*  married  man  like  yourself.'     Does  not  this  demonstrate  that  he 
thought  himself  completely  bound  ? 

The  only  remaining  question  is,  if  verbal  declarations  like  these 
can  be  proved  by  parole  ?  I  have  found  my  mind  unequal  to  follow 
the  argument  on  this  point  How  can  the  marriages  put  by  Lord 
Stair,  and  the  other  text  writers,  in  the  passaged  before  quoted,  be 
proved  but  by  parole  ?  In  Maclauchlane's  case,  there  was  a  proof  by 
parole ;  so  there  was  in  the  case  of  M'Kie  and  Fexguson  in  1782. 
What  is  contended  for  on  the  other  side  appears  to  amount  to  this,  that 
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1813.       there  can  be  no  proof  of  an  irregular  marriage,  except  by  writing  in 
Bome  form  or  other.    Li  the  case  of  a  regular  marriage  in  SooUand, 


^^^^^^  there  would  haye  been  no  writing.  According  to  the  ads  of  Fv- 
WALKBB,  &c.  ^^^™®^^)  writiDg  is  uot  necessaij.  But  it  was  said,  the  Terbal  de- 
claration of  a  party  could  not  be  proved  by  parole«  Mr.  Erskinesi  in 
the  passage  before  quoted,  no  doubt  says,  a  marriage  may  be  < 
tuted  by  writing,  but  he  also  says  it  may  be  constituted  by 
before  a  magistrate  or  before  witnesses. 

^  What  then,  upon  die  whole,  is  the  ground  upon  which  you 
can  be  called  on  to  reverse  the  decision  of  the  Court  bdow  ?  The 
Court  indeed  was  not  unanimous,  but,  when  I  look  at  the  opumoBS 
attributed  to  those  who  di£Fered  from  the  majority,  I  am  not  mudi 
impressed  with  them. 

"  One  of  the  judges  thinks  this  verbal  declaration  a  mere  pramnset 
which  was  not  efiectual.  As  to  the  nature  of  the  obligation  under- 
taken by  Mr.  Macadam,  I  cannot  think  this  was  a  promise.  It 
strikes  me,  that  if  there  can  be  any  marriage  by  a  dedaration  bcftre 
witnesses,  this  is  such  a  marriage. 

'*  Where  a  declaration  like  this  was  preceded  by  cohabhatiQii, 
matters  can  scarcely  be  said  to  have  been  entire.  The  pardea  were 
in  very  different  circumstances  from  those  of  single  persona.  If 
nothing  had  been  done,  there  would  have  remained  as  before,  the 
contract ;  but  if  they  had  children,  the  parties  had  acquired  a  dif* 
ferent  character,  and  the  children  a  different  character.  I  do  not 
know  if,  in  this  case,  the  children  could  have  enforced  the  contract, 
but  I  apprehend  that,  in  the  law  of  Scotland,  there  are  cases  where 
the  children  might  enforce  the  contract. 

**  The  judge  to  whom  I  before  alluded,  proceeds  to  say,  <  What 
is  marriage  but  consortium  vitcs  ?  And  he  infers,  from  the  ad  of 
suicide,  that  Mr.  Macadam  never  meant  to  fulfil  this  consortium  vikef 

*'  But  how  could  Mr.  Macadam  alter  the  nature  of  the  act  by  any- 
thing done  subsequently  ?  There  is  no  evidence^  except  the  suicide^ 
of  a  purpose  that  there  should  not  be  such  consortium  vitce.  But  if 
this  purpose  had  been  defeated,  by  his  death  by  the  act  of  God,  or 
by  his  having  been  murdered,  would  this  have  altered  the  nature  of 
the  contract  ?  Assuredly  not.  You  must  either  hold  that  no  irre- 
gular marriage  can  be  good  without  a  subsequent  concubiius,  or  you 
must  hold,  that  this  was  a  real  valid  and  complete  marriage. 

^'  Another  judge  says,  that  Mr.  Macadam  never  meant  to  five 

M  12600^^^*^^*^  ^^  woman,  and  that  this  was  the  same  as  the  case  of  CoUee- 

tor  FuUerton  ;  but  I  see  nothing  in  this  case  from  whidi  to  assume 

the  fiict,  that  he  had  such  a  purpose ;  and  even  if  he  had,  this  was 

not  an  avowed  purpose,  and  ought  not  to  annul  this  act. 

"  None  of  the  judges  below  appear  to  have  doubted  of  the  com- 
petency of  parole  evidence  in  this  case.  It  is  imposdble  to  infer 
from  the  law,  as  laid  down  in  the  text  writers,  that  parole  evidence 
would  not  be  good  in  a  case  like  this.  Till  the  marriage  act  in  this 
country,  the  whole  proof  of  marriage  might  be  by  parole. 
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^'  On  the  whole^  I  peifecdj  ooncar  in  the  opinion  expressed  by       1813. 
the  noble  and  learned  Lord.    I  have  stated  my  views  on  this  case 


Mrithoat  much  order,  as  they  occurred  to  me.    There  is  no  room  for       watt 
the  question  of  insanity  here.    I  agree  also  with  his  Lordship,  that  ^^^^  ^^  * 
we  ought  to  follow  that  mode»  in  framing  our  judgment,  which  he 
proposes.** 

Lord  Caslkton  said, — 

*^  I  concur  with  your  Lordships.  There  was  much  eyidence  of 
the  sanity  on  the  22nd  of  March  1805,  and  none  of  insanity,  except 
the  act  of  suicide  ;  but  insanity  is  not  to  be  inferred  from  this  act 
alone ;  if  it  were  so,  there  could  be  no  such  thing  asfelo  de  se* 

24th  May  1813.*  The  Lords  find.  That  it  is  proved  by  journals  of 
competent  eyidence,  that  Quintine  M*Adam  and  the  ***«  j^<>»^^  o^ 
pursuer  did,  on  the  22d  day  of  March  1805,  intend  to 
contract  marriage,  and  become  husband  and  wife,  and 
did  then  forthwith  contract  matrimony  and  become 
husband  and  wife  by  declarations  and  acts  made  and 
done  solemnly,  seriously,  deliberately,  and  publicly, 
before  several  witnesses  for  such  purpose;,  and  that 
it  is  also  proved  by  competent  evidence  that  the  said 
Quintine  M'Adam  was,  at  the  time  of  such  declarations 
made  and  acts  done,  of  competent  mind  and  under- 
standing, to  contract  marriage;  that  the  evidence 
repelled,  if  received,  could  not  have  afiected  snch  evi- 
dence, and  that  therefore  it  is  not  necessary  to  decide 
whether  such  evidence  ought  to  have  been  received. 
And  therefore  it  is  ordered  and  adjudged,  that  the  said 
appeal  be  dismissed,  and  the  interlocutors  be,  and  the 
same  are  hereby  affirmed. 

For  the  Appellants,  Henry  Erakine,  John  Clerk. 
For  the  Respondents,  Ad.  Holland^  Sir  Sam.  Romilly^ 

Geo.  Cranetoun,  Tho.  Thomson. 


[Dow's  Rep.  vol.  i.  p.  32.) 

John  Watt,  Merchant  in  Dundee,  Appellant ; 

John  Morris,  Younger  of  Allanhill,  and)    «  , 

Wm.  Wallace,  Merchant  in  St.  Andrews,)  ^^^^P^^^^^- 

House  of  Lords,  10th  May  1813. 
Iksurakce— Umssawobtbimess. 

An  insurance  was  efiected  on  a  vessel  for  £700,  freighted 
*  The  date  at  the  beginning  of  this  case  is  a  misprint. 
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1^13.      1>7  ^h®  appellants  from  the  respondents,  the  owners,  to  pro- 
ceed to  Riga  or  St.  Petersburgh,  from  St.  Andrews,  war- 


BOBiiiBOM,&c.  ranted  by  the  respondents  "completely  fitted,  and  sound 
CLABK  &c.  "  *^  proceed  on  the  voyage."  She  sprnng  a  leak  on  her  voy- 
age out,  and  was  lost  on  her  voyage  home.  In  an  action  on 
the  policy,  the  defence  stated  was,  that  the  ship  was  not 
sea-worthy.  The  Court  of  Session,  after  various  interlocn- 
tors,  sustained  action  for  the  sum  in  the  poUoy.  In  the 
House  of  Lords  this  was  reversed. 

For  the  Appellant,  J.  A.  Parky  Ralph  Carr. 

For  the  Respondents,  David  DouglaSi  Fra.  Homer. 


Wm.  Robinson  of  Banff,  Ghas.  Eeb  of  ^ 
Liverpool,  Robert  Ainblie,  Writer  to  the 
Signet,  and  James  Campbell  of  Edin- 
burgh, and  George  Robinson,  W.S.,  ^  AppeUoaUs , 
Edinburgh,  Underwriters  on  the  hull  and 
materials  of  the  ship  Midsummer  Blos- 
som,         

Wm.  Clark,  Junior,  of  Wallsend,  Esq.,  and)    RMjmomdgnu 
Patrick  Irvine,  WS.,  Mandatory,  )    nesponaenMs. 

House  of  Lords,  15th  May  1813. 

Insurance^  Unseaworthiness— >CoKOBALM£NT.*- A  vessel  wm  in- 
sured from  Honduras  to  London.  Soon  after  leaving  the  harlNnir 
8he  became  leaky,  and  returned  again  to  port.  In  doing  so,  she 
struck  against  a  rock,  and  was  lost  In  an  action  for  the  sum  in  the 
policy,  held  there  was  no  sufficient  evidence  of  unseawortluiieai. 
Reversed  in  the  House  of  Lords,  and  held  that  the  ship  was  to  he 
taken  as  having  been  unseaworthy  at  the  time  of  sailing  on  the 
voyage  insured. 

The  appellants  are  underwriters  on  the  hull  and  vessel. 
Midsummer  Blossom,  of  which  the  respondent  Clark  is  pro- 
prietor; the  vessel  was  lost,  in  Nov.  1801,  on  a  voyage 
from  Belize  river  in  Honduras  to  London ;  and  the  ques- 
tion for  decision  was,  if  the  ship  was  or  was  not  sea-worthy 
at  the  time  when  she  undertook  to  perform,  or  sailed  on 
her  homeward  voyage  ?  The  risk  assured  was,  "  at  and 
from  Honduras  to  London.'*  The  vessel  was  thirty*five  years 
old.     She  sailed  from  Belize  harbour  on   28th  October. 
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Soon  after  sailing  on  her  voyage  she    became  leakj,  and  re-       igis. 
tamed  again  to  port     In  doing  so,  she    struck,  and  was 


lost.  ROBINSON,  &C. 

Action  havingtbeen  raised  for  the  sum  in  the  policy,  the  clabk,  &c. 
appellants  stated  this  defence,  that  the  vessel  was  not  sea- 
worthy at  the  time  she  sailed  on  her  voyage  insured.    They 
also  stated,  that  her  situation,  while  lying  in  the  river  Belize, 
in  Honduras,  had  not  been  disclosed  to  them. 

The  Judge- Admiral  found,  after  Various  procedures  and 
production  of  documents,  **  That  the  ship  or' vessel  in  ques- 
"  tion,  the  Midsummer  Blossom,  was  not  sea-worthy  when 
'*  she  sailed  from  Honduras  on  the  voyage  insured,  there- 
"  fore;  finds  the  policy  null  and  void,  and  assoilzies  the  de- 
•«  fenders." 

A  reduction  was  brought  of  this  decree  before  the  Court 
of  Session.  It  came  before  Lord  Meadowbank,  Ordinary, 
who  pronounced  an  interlocutor,  setting  forth,  that  *'  there  ^ov.l3, 1804. 
'*  was  no  sufficient  evidence,  express  or  presumptive,  that 
"  the  vessel  in  question  was  not  sea-worthy  at  the  com- 
"  mencement  of  the  risk,"  and  reduced  and  decerned  accord- 
ingly. On  reclaiming  petition,  the  Court  adhered.  And,  m^j  16,  1806. 
on  second  reclaiming  petition,  the  Court  adhered.*  Nor. 26, 1806. 

Against  these  interlocutors  the  present  appeal  was 
brought,  with  a  special  reference  to  another  appeal,  Watson 
V.  Clark,  Dow,  vol.  i.  p.  336,  which  had  reference  to  the 
cargo. 

After  hearing  counsel, 

Thb  Lord  Chancellor  (Eldon)  said, — 

"  My  Lords, 
^  I  notice,  first,  in  this  case,  what  was  lasi  noticed  by  the  re- 


•  Opinions  of  the  Judges  : — 

Lord  Prbsidbnt  Campbbll.— "  Sea-worthiness  is  to  be  pre- 
sumed if  the  common  attestations  of  carpenters  are  produced.  The 
Io88  may  have  been  occasioned  by  striking  on  the  reef. 

Thb  Lord  Justice  Clerk  (Hope.)—"  It  is  enough  that  a  ship  is 
apparently  in  a  state  of  sea- worthiness  when  she  sails,  and  that  the 
owners  believe  so.  There  was  no  opportunity  of  surveying  and  re- 
pairing at  Honduras.  The  burden  of  proof  is  on  the  underwriters 
to  show  that  she  was  not  sea- worthy  before  she  sailed  on  her 
voyage." 

Lord  Meadowbank. — *'The  vessel  took  in  much  water  only  after 
Huling ;  and  here  it  was  only  partial  leak,  not  total  failure." 
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1813.       ponclexits'  oounsdy  namely,  the  matter  of  the  premiom.  I  am  not 

^— — — ^    aware  that  from  the  form  of  the  proceedings  before  us,  we  can  do  any 

aoBwsoH,  &c.  tijj^g  '^  ygg^^  ^  ^^^  premium.     But  if  your  Lordahips  shall  be 

CLARK,  &G^    of  opinion  that  the  sea- worthiness  was  not  made  out,  you  may  make 

your  judgment  so  as  not  to  prejudice  this  matter  of  the  premium- 

<^  My  connection  with  a  Court  of  Common  Law  was  of  short  dn- 
ration,  and  hut  few  cases  upon  this  point  came  before  me  during  that 
period.  I  always  felt  the  difficulty  of  cases  of  this  kind,  where  the 
grounds  of  decision  were  founded  on  presumption,  and  not  upon  evi- 
dence. I  thought  it  right,  in  such  cases,  to  state  the  matter  of  law, 
only  leaTing  the  fects  entirely  to  the  jury. 

**  We  sit  here  as  judges,  both  of  the  law  and  the  fact ;  I  am 
therefore  called  upon  to  state  my  views  of  both,  which  I  shall  do 
with  all  jealousy  of  my  judgment. 

'^  In  every  case  of  this  kind,  there  is  a  warranty  of  sear-worthineas ; 
and  sea-worthiness  is  always  to  be  presumed  till  the  contrary  ia 
shown.    This  may  be  shown  either  by  evidence  or  by  inference. 

*'  It  would  be  quite  sufficient  in  this  case,  that  the  ship  was  sea- 
worthy at  her  departure  from  Honduras.  If  she  was  so,  it  matters 
not  if  she  became  not  sea- worthy  within  an  hour  afterwards,  for  in  that 
case  the  underwriters  would  still  be  liable.  If  the  slup  had  beeo 
lost  merely  from  damage  sustained  at  sea,  the  onus  probandi  as  to 
the  non  sea- worthiness  would  fall  on  the  underwriters ;  but  if  the 
ship,  in  a  short  time  after  commencing  her  voyage,  is  obliged  to 
return  without  any  such  causes;  the  presumption  is,  that  it  was  from 
causes  existing  before  setting  toil  on  her  intended  voyage,  and  &om 
non  sea-worthiness ;  and  the  onus  probandi  in  such  a  case  would 
then  be  on  the  assured,  to  show  that  she  was  sea-worthy. 

**  It  is  laid  down  in  all  our  books  upon  this  class  of  cases,  (though 
the  great  man  who  may  be  said  to  have  formed  the  law  upon  tibis 
subject,  is  not  always  to  be  reconciled  with  the  same  prindples),  diat 
'  if  a  ship  sail  upon  a  Toyage,  and  in  a  day  or  two  becomes  leaky 

*  and  founders,  or  is  obliged  to  return  to  port  without  any  storm  or 

*  adequate  cause  to  produce  such  an  effect,  the  presumption  is,  that 

*  she  was  not  sea-worthy  when  she  sailed.' 

^*  If  this  principle  be  right,  and  I  doubt  not  your  Lordships  will 
concur  with  me  in  thinking  it  indisputable,  let  us  examine  and  apply 
it  to  the  circumstances  of  this  case.  I  don't  consider  the  age  of  this 
ship  as  a  conclusive  circumstance ;  it  may  be  of  more  or  less  weight 
according  to  the  state  of  repair  of  the  vessel,  but  it  is  not  to  be  laid 
out  of  the  question. 

<'  The  next  circumstance  that  I  notice  is,  the  letter  from  the  cap- 
tain, dated  at  Barbadoes,  18th  July  1801,  in  which  he  writes,  « She 
^  sails  very  fast  and  keeps  tight ;  we  only  draw  her  out  twice  in 

*  twenty-four  hours.' 

•'  Then  we  have  the  letter  of  the  captain  of  the  27th  September 
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1801,  from  Honduras/  Ha  writes  thus: — *Jhe  ship  keeps  yery        1813. 
*  tight,  she  only  makes  about  twehe  inches  in  twenty  •four  hours/ 


This  was  before  startiug  on  the  yoyage  insured.  kobihson,  &c. 

^*  I  cannot  pay  much  attention  to  the  affidayit  of  Captsdn  Raimes  clark  &c. 
bearing  relation  to  this  last  letter.  It  does  not  follow  from  the  cir- 
comstance  there  stated,  that  the  ship,  lying  in  Belize  river,  made 
only  twelve  inches  water  in  the  twenty-four  hours,  that,  therefore, 
she  must  be  sea.  worthy.  The  age  of  tlie  ship,  and  the  circumstance 
of  the  water  made  in  the  outward  bound  voyage,  were  also  to  be 
taken  into  consideration  along  vrith  the  captain's  statement  of  the 
condition  of  the  ship  while  in  the  river  Belize. 

**  I  next  come  to  the  protest  of  the  7th  of  December  1801,  every 
word  of  which  calls  for  particular  attention. 

(Here  his  Lordship  rc»d  the  same.) 

**  When  a  judge  is  obliged  also  to  perform  the  part  of  a  jury,  he 
may  be  in  danger  of  mistaking  the  language  of  seamen ;  but  I  see 
nothing  that  is  doubtful  From  my  early  habits,  I  probably  know  ra- 
ther more  of  this  than  any  judge  on  the  Bench  ;  had  I  been  in  a  collier 
when  the  weather  here  mentioned  occurred,  we  should  have  laughed 
at  the  idea  of  damage  to  the  ship. 

*^  We  see  from  this  protest,  that,  on  the  30fch  of  October,  the  ship, 
which  on  the  27th  of  September,  while  in  harbour,  drew  twelve  inches 
of  water  in  twenty  >four  hours,  was  now  drawiug  240  inches  in  the 
same  time.  On  the  31st  October,  the  ship  continues  *  making  much 
'  water,  pumping  her  erery  half  hour.'  On  the  Ist  November,  there 
is  evidence  of  a  general  understanding  of  the  unworthiness  of  the 
ship,  from  the  conduct  of  the  seamen.  I  observe  that  the  vrater  kept 
increasing  every  day.  On  the  third  of  November,  they  hove  to  to 
endeavour  to  find  the  leak ;  I  don't  find  this  stated  in  tibe  captain's 
letter  <Nr  affidavit.  This  must  have  been  done  to  try  if  they  could  discover 
how  the  water  was  admitted  into  the  ship.  Whether  this  was  found 
out  or  not  we  are  left  totally  in  the  dark. 

'^  On  the  6th  of  Novemba*,  the  advice  of  all  the  hands  on  board  is 
taken,  and  the  ship  turns  back  ;  at  this  time  she  was  making  up. 
wards  of  forty  inches  per  hour,  being  about  1006  inches  in  the^24 
hours. 

«<  The  next  thing  is  the  letter  of  9th  December  1802,  and  in  it 
he  assigns  no  cause  but  the  weather. 

*^  The  next  document  is  the  affidavit  of  the  24th  of  December 
1802  ;  this  may  be  amusing  reading,  but  it  is  irregular  to  admit  this 
as  evidence  in  a  cause.  This  affidavit  attributes  the  loss  .of  the  ship 
solely  to  the  '  thickness  of  weather.' 

«^  In  my  poor  judgment,  the  circumstance  which  occasioned  the 
actual  loss  of  the  ship,  in  this  case,  has  nothing  to  do  vrith  the  true 
question  between  the  parties.  It  is  quite  dear  that,  when  the  ship 
put  about  her  bowsprit  and  returned,  she  was  not  sea  worthy. 
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1813.  '*  1^®  ^6  question  here  is,  where  no  cause  is  assigned'for  the 

ship's  retarO)  but  those  stated  in  the  log*book  and  other  documents. 


ROBINSON,  &o«  whether  the  conclusion  is  to  be  drawn,  that  she  was  not  sea-worthy 
^*  at  the  time  of  sailing  ? 

^  ^  ^  a  Yf^  ^Q  ^QjQ  £q  2  ^jj^gQ  Qf  hazard,  but  we  are  obliged  to  makeiq> 

our  minds ;  and  I  am  convinced,  for  my  own  part,  that  the  ship  was 
not  sea- worthy  when  she  sailed ;  and  I  think  that,  if  ever  a  case  wh 
laid  which  required  the  plaintiff  himself  to  answer  it,  this  ia  thai 
case. 

^^  In  this  case  the  assured  was  bound  to  let  us  know  all  he  covM 
inform  us  of.  Should  he  not  have  told  us  the  cause  of  the  leak? 
We  must  think  that  it  was  competent  to  him  to  haye  said  what,  ia 
particular,  was  the  cause  of  the  influx  of  water.  We  find  that  the 
hull  of  the  ship  was  afterwards  sold ;  they  had  an  opportunify  of 
examining  it ;  but  they  say  nothing  about  it. 

It  was  urged  upon  this,  that  if  there  was  any  defect  of  eyidenee, 
the  cause  might  be  remitted,  to  enable  the  parties  to  give  farther 
evidence  therein.  But  the  facts  do  not  appear  to  me  to  wanaot 
this.  It  would,  on  the  general  principle,  be  dangerous  in  the  ex- 
treme, after  parties  have  seen  where  the  shoe  pinchedy  to  send  back 
.  a  cause  like  this,  where  masters  of  ships  haye  their  own  condoct  or 
misconduct  to  account  for,  in  order  to  allow  them  to  supply  that 
defect ;  and  I  therefore,  on  these  grounds,  move  a  reyersal  of  the 
interlocutors  of  the  Court  of  Session." 

Lord  Redbsdale  and  Lord  Carleton  each  spoke  a  few  words, 
stating  their  concurrence  with  the  opinion  of  the  Lord  Chancellor. 

The  Lords  find,  that  the  ship  in  question,  the  Midsum- 
mer Blossom,  was  not  sea-worthy  when  she  sailed  from 
Honduras  on  the  yoyage  insured,  and  therefore  find  the 
policy  null  and  yoid.  And  it  is  therefore  ordered  and 
adjudged  that  the  interlocutors  complained  of  be  re- 
yersed,  and  the  defender  assoilzied.  And  it  is  furdier 
ordered  that  the  judgment  be  without  prejudice  to  any 
claim  of  return  of  premiums  which  the  respondents 
might  haye  had  at  the  commencement  of  this  action. 

For  Appellants,  J.  Clerk,    Wm,  Robinson. 
For  Respondents,  F.  Jeffrey, 


CASES  ON  APPEAL  FROM  SCOTLAND.  703 

(Dow'b  Rep.  vol.  i.  p.  259.»)  ^^^^' 

Jambs  Haig,  Distiller  at  Lochrin,  .  Appellant;  haio 

Wm.    Hannay,  Merchant,    Kirkcudbright,)  hank  at,  S 

and  Alexander  Young,  Writer  to  ther  Respondents. 

Signet,        ....  3 

Hoose  of  Lords,  17th  May  1813. 

Sale — ^Payment  of  Paige — Compensation. 

Spirits  wereparchased  by  the  respondent,  Hannay,  for  which 
he  granted  a  bill  for  £179. 16s.  The  respondent  undertook 
to  send  a  vessel  for  the  spirits;  and  he  was  written  repeatedly 
to  requesting  him  to  send  the  vessel.  At  last  he  sent  a  ves- 
sel for  the  spirits  on  I9th  June,  but  she  did  not  arrive  until 
18th  July,  by  which  time  an  additional  duty  had  been  impos- 
ed on  spirits,  and,  in  consequence  of  the  appellant  refusing 
to  send  the  spirits,  unless  the  additional  duty  were  paid, 
the  ship  was  delayed  sometime  in  port  at  Leith.  The  re- 
spondent, in  the  meantime,  had  become  bankrupt;  and, 
when  diligence  was  used  on  the  bill,  he  suspended  upon 
three  grounds,  1st  That  he  had  a  claim  of  damages  for  not 
having  sent  the  whisky  on  19th  June.  2d.  That  the  mas- 
ter and  owners  of  the  ship  had  made  a  claim  upon  the  sus« 
pender  for  the  freight  and  demurrage,  and  that  the  appel- 
lant was  liable  to  relieve  him.  3d.  Compensation  for  a  de- 
cree obtained  against  him  in  the  Admiralty  Court,  by  the 
owners  of  the  ship  freighted,  for  freight  which  was  paid  by 
him.  The  Court  of  Session  sustained  this  third  reason  of 
sospension.    And  this  was  affirmed  in  the  House  of  Lords. 

For  the  Appellant,  Wm,  Adam,  John  Clerks  Geo.  Cranstoun. 
For  the  Respondents,  Sir  Samuel  Bomilly^  Fra.  Homer. 


(Dow's  Rep.  vol.  i.  p.  255.) 

James  Haig,  Distiller  at  Lochrin,  .         Appellant ; 

John  Napier,  Esq.  of  Mollance,  .  Respondent. 

House  of  Lords,  17th  May  1813. 

Sale — ^Damages  for  Non-Implement. 

The  respondent,  who  is  a  banker  in  Kirkcudbright,  and  a 

•  This  for  the  year  1818  only. 
VOL.  v.  2  z 
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1813.      gentleman  of  considerable  influence  among  his  friends  in  tint 
district,  was  applied  to  by  the  appellant,  to  lend  him  bis  ud 


8HABP      gi^j  assistance  in  introducing  his  spirits  into  the  niariEel 


V, 


BaBT9,  LLOTD  ^^^^3-  ^^'  Napior  did  not  deal  in  the  spirit  line,  but  con- 
&  CO.  sentedy  on  the  offer  of  the  appellant,  to  take  the  forty  pun- 
cheons offered,  with  a  view  of  disposing  of  it  among  a  few 
of  his  friends,  and  agreeing  to  giro  bill  at  three  months 
from  the  date  of  inroice  and  bill  of  lading,  *'  provided  I  have 
"  2^  per  cent,  commission  on  the  transaction,  which  I  pre- 
"  snme  you  will  not  consider  an  unreasonable  commisBion 
*'  for  my  trouble  and  risk.  Shipped  free  on  board  at 
*'  Leith."  The  bargain  was  thus  concluded.  The  appel- 
lant contended  that,  as  his  duty  terminated  by  shipping 
the  spirits  on  board  at  Leith,  it  was  incumbent  on  the  re- 
spondent to  find  a  vessel.  There  were  no  regular  packets 
plying  between  that  port  and  Oalloway,  by  which  the  ap- 
pellant  could  send  the  spirits.  He  had  looked  oat  for 
such  vessel,  but  could  neither  find  such,  nor  any  vessel 
at  Leith  which  would  take  the  cargo  of  forty  puneheoos. 
At  last  the  appellant^s  traveller  wrote  the  respondeDt,  de- 
siring a  vessel  to  be  sent  for  the  spirits,  this  was  agreed  on. 
This  vessel  arrived  in  Leith,  only  after  an  addidonal  duty 
had  been  laid  on  the  spirits,  and  the  appellant  therefore 
declined  to  proceed  with  the  bargain  at  the  former  price. 
In  an  action  for  implement  and  damages :  Held  the  appel- 
lant liable  in  damages  for  failing  to  implement  the  contract 
of  sale.  Reversed  in  the  House  of  Lords,  and  defences 
sustained,  and  defender  (appellant)  assoilzied. 

For  the  Appellant,  TTm.  Adam,^Geo.  Cranstoun. 

For  the  Respondent,  Sir  Samuel  RomiUy,  Fro.  Horner. 


(Dow's  Rep.  vol.  i.  p.  223.) 

RoBBRT  Sharp,  and  John  Mackenzie,  Mer-)     . 

chants  in  Glasgow,        .         .         .        {  ^PP^"<^; 
Messrs.  Burtb,  Lloyd  and  Company,  Mer--^ 

chants  and  Calico-Printers  in  Manches-f  ^^  ,„^,..^ 

ter,  and  John  Lang,  Writer  in  Glasgow,  |  -«*»<»»«<»• 

their  Attorney,        .  .  ,         J 

House  of  Lords,  I7th  May  1813. 
Submission — ^Dborbb  Arbitral— Sale  of  Goods— Quautt. 
The  appellants  traded  with  America  and  the  West  Indisfir 


WEBSTER 

V. 
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in  cotton  goods ;  and  they  parchased  largely  from  the  re-  1813 
spondents.  They  gare  an  order  for  goods,  to  the  extent  of 
£6000,  to  be  exported  to  New  Tork  and  the  West  Indies ; 
on  delivery  of  these,  they  objected  to  a  great  part  of  the  chbutik 
goods  as  of  inferior  quality.  This  dispute  was  submitted  to 
arbiters ;  and  the  arbiters  found  in  favour  of  the  respon- 
dents. The  appellants  then  brought  a  reduction  of  the  de- 
cree arbitral.  The  Court  of  Session  repelled  the  reasons  of 
reduction,  sustained  the  defence,  and  decerned.  Affirmed 
in  the  House  of  Lords. 

For  Appellants,  Wm.  Adam^  J.  Maefarlane. 

For  Respondents,  Sir  Samuel  Bomillyt  Fra.  Homer. 


(Dow's  Rep.  voL  i.  p.  247.) 

Thomas  Webster,  Merchant  in  Dundee,  )     j      Wrnu  • 

and  Robert  Jameson,  W.  S.  )  ' 

Thomas  Christie,  Esq.  of  Phesdo,  .        Respondent 

House  of  Lords,  28th  May  1813. 

Cautioneb  for  Bane  Agent — Bond  op  Relief  —  Fraud, 
Goncbalment,  and  Misrepresentation. 

This  was  an  action  brought  by  the  respondent  upon  a 
bond  of  relief  granted  by  the  appellants  to  him  as  security 
for  his  nephew,  agent  for  the  British  Linen  Co*'s  Bank  at 
Montrose.  The  defence  stated  to  the  action  was,  that  at  a 
time  when  the  respondent  knew  his  nephew'^s  affairs  were 
getting  involvedy  and  when  he  knew  he  should  suffer  a  loss 
under  his  cautionary  obligations  to  the  bank,  he  had  applied 
to  the  appellants  to  relieve  him ;  and  that  they  had  been  in- 
duced by  fraud,  concealment,  and  misrepresentation  in  re- 
gard to  the  nephew's  affairs,  to  grant  him  the  bond  of  relief 
in  question.  The  nephew  became  bankrupt,  with  £8422 
owing  to  the  bank.  The  Court  of  Session  held  that  the 
appellants  had  failed  to  state  relevant  facts  to  infer  that  the 
respondent  had  been  guilty  of  fraud.  Affirmed  in  the  House 
of  Lords. 

For  the  Appellants,  Thos.  fV.  Baird,  J.  Greenshields. 
For  the  Respondent,  TF.  Adam,  W.  Maedonald. 


1813. 


BROCB 
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(Dow's  Rep.  vol.  i.  p.  39.) 


ooiLviB.     Robert  Bruob  of  Symbster,  Esq.  Appellant ; 

Wm.  Ogilyib,  Merchant,  .  .  Respoi^denS. 

House  of  Lords,  31st  May  18ia 

Partnbbship— Liability — Compbnsation. 

The  appellant  was  steward  and  factor  to  his  ancle,  John 
Bruce  Stewart  of  Symbster,  and  he  at  sametime  carried  on 
some  trade  at  Bigton  in  Shetland. 

The  respondent  was  engaged  by  him  to  assist  him  both  in 
his  stewardship  and  the  trade.  He  was  to  have  £10  a-year, 
and  his  board  for  his  assistance  in  the  former  capacity,  and 
was  to  have  one-third  of  the  profits  of  the  trade,  (he  bearing 
a  share  of  the  loss  in  the  same  proportion)  in  the  bosineBe 
of  the  trade. 

The  respondent  managed  the  whole  business  of  the  latter 
partnership.  At  the  termination  of  that  partnership  he 
brought  the  present  action  for  £37.  ITs.  3d.,  due  him  of 
wages,  as  assistant  factor,  and  £63. 19s.  due  him  on  the  part- 
nership transactions.  In  defence,  the  appellant  stated  thit 
the  accounts,  by  which  he  brought  out  the  balance  on  the 
partnership  accounts,  omitted  to  take  into  account  a  loas  on 
tallow,  bought  by  the  respondent,  which  turned  out  so  un- 
fortunate a  speculation,  that  a  loss  arose  of  no  less  than  £330, 
all  of  which  was  paid  by  the  appellant,  so  that  when  the 
pursuer  debits  himself  with  the  third  of  this  loss,  instead  <rf 
anything  being  due  to  him,  the  balance  is  against  him :  Held 
the  appellant  liable,  and  repelled  his  defences.  Reversed 
in  the  House  of  Lords,  and  remit  made  to  allow  both  patties 
a  proof  of  the  facts  contained  in  their  condescendence  and 
answers  respectively. 

For  the  Appellant,  Geo.  Cranstoun^  Fra.  Homer. 
For  the  Respondent,  Wm.  Alexander,  Bobt.  Corbei. 
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1813. 


F&AMcis Rbdfbarn,  Esq.»  .         .  Appellant; 

Wif.  SoHHERVAiL  and  John  Sommervaii^' 
and  Elizabeth  Sommervail  and  Helen 
SoMMBRVAiL,  Representatives  of  Oeorge 
Sommervail,  deceased,  which  said  Wil- 
LiAH,  John,  and  George  Sommervail, 
were  the  Brothers  and  Personal  Repre- 
sentatives of  Alexander  Sommervail,  late  ).  Bespcndents. 
Merchant  in  Leith ;  and  Charles  Fer- 
RiER,  Accountant  in  Edinburgh,  as  Com- 
missioner and  Factor  for  David  Stewart 
and  Co.,  late  Merchants  in  Leith,  and  for 
the  Representatives  of  the  Partners  of 
that  Company, 

House  of  Lords,  1st  June  1813. 

Latent  Trust — Joikt  Stock  Company — Property  in  Shares 
— Absionation  Intimated.— a  partner  of  a  mercantile  company 
had  a  share  in  a  joint  stock  concern,  which  he  purchased  in 
his  own  name,  and  which  appeared  recorded  in  the  hooks  in 
his  individual  name.  He  assigned  this  stock,  in  security  of  a 
loan  obtained  from  the  appellant,  which  was  duly  intimated. 
After  the  dissolution  of  the  mercantile  company,  the  represen- 
tatives and  company  creditors  claimed  the  stock  as  a  part  of  the 
company  property.  They  alleged  that  the  stock  only  appeared  in 
the  individual  name  of  David  Stewart,  in  trust  for  David  Ste- 
wart and  Co.,  the  joint  stock  company  not  permitting  partnerships 
to  hold  shares:  Held  that  no  latent  trust  or  right  in  equity 
can  defeat  an  intimated  assignation,  reversing  the  judgment  of  the 
Court  of  Session. 

David  Stewart,  a  merchant  in  Leith,  stood  owner  or  pro- 
prietor of  a  share  in  the  Edinburgh  Glass  House  Company 
at  Leith.  This  share  was  purchased  by  him,  and  stood  in 
the  books  of  the  company  in  David  Stewart's  name  alone^ 
and  valued  as  his  property  at  £2000.  At  the  time  this  share 
was  purchased  by  David  Stewart  he  was  a  partner  in  the 
concern  or  house  of  Allan,  Stewart  and  Co.,  which  partner- 
ship  had  been  thereafter  dissolved,  and  a  new  one  was  formed 
between  David  Stewart  and  the  late  Alexander  Sommervail, 
under  the  firm  of  David  Stewart  and  Go.,  which  partnership 
continued  until  the  year  1796,  when  it  was  dissolved.  The 
share  of  the  Glass  Company  remained  from  the  time  of  its 
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V. 

80HMRRTAIL8, 

&C, 
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1818.       original  purchase^  until  the  23d  day  of  Augoftt  1797,  in  the 

""■""■""^    name  of  David  Stewart  alone.    He  acted  as  exclusive  pro- 

^.         prietor  thereof,  without  any  claim  being  aaaerted  thereto  by 

80HifBRTAu.fi,  any  person  whatsoever. 

*®*  Shortly  previous  to  the  23d  day  of  August  1797,  David 

Stewart  procured  a  loan  of  £1400  from  the  appellant,  and, 
as  a  security  for  the  payment  of  this  loan,  assigned  to  him  in 
security  the  foresaid  share  or  intere^tin  the  Edinburgh  Glass 
House  Co.  at  Leith.  On  the  23d  August  1797,  the  foresaid 
bond  and  assignment  was  duly  intimated  to  the  manager  of 
the  Edinburgh  Glass  House  Company  (Mr.  Ardiibald 
Geddes^)  also  a  partner  of  the  concern. 

After  this  transaction  had  been  concluded,  Alexander 
Sommervail  came  forward,  for  the  first  lime,  to  claim  an  in- 
terest and  preferable  claim  over  that  stoc^c,  alleging  that  it 
belonged  to  the  company  of  David  Stewart  and  Co.,  of 
which  firm  he  was  a  pairtner. 

A  multiplepoinding  was  then  brought  to  try  which  had 
best  right  to  the  stock,  calling  the  trustee  to  the  sequestrated 
estate  of  David  Stewart  and  Co.  (which  firm  had  become 
bankrupt)  as  a  party,  as  well  as  Alex.  Sommervail.  These 
parties  also  raised  a  reduction  against  the  appellant,  to  set 
aside  the  bond  and  assignment  of  the  stock  as  above  men- 
tioned, alleging  that  it  only  appeared  in  the  name  of  David 
Stewart,  as  trustee  for^D.  Stewart  &  Co.,  in  obedience  to  a 
regulation  of  the  Edinburgh  Glass  House  Company.  Th^e- 
after  Alexander  Sommervail  died,  and  the  action  waa  then 
carried  on  by  the  respondents. 

Jan.  n,  1803.  After  some  procedure  the  Lord  Ordinary,  of  this  date, 
pronounced  this  interlocutor:  "  Having  consid^ed  the 
"  mutual  memorials  for  the  parties,  and  whole  process,  find 
*'  that  the  purchase  of  the  stock  of  the  Edinburgh  Glass 
*'  House  Company  in  question,  was  made  in  the  name  of 
"  David  Stewart  as  an  individual,  and  not  in  the  name  of 
"  David  Stewart  and  Co. ;  and  that  Mr.  Stewart  was  not  onlj 
**  allowed  to  remain  in  the  quiet  and  undisturbed  possession 
**  of  the  said  stock,  as  absolute  proprietor,  for  a  consideTable 
"  time  after  he  made  the  purchase,  but  for  several  months 
"  after  the  copartnership  of  David  Stewart  and  Co.  wasdis* 
*'  solved ;  therefore,  and  in  respect  it  is  not  alleged  that 
"  the  defender,  Francis  Bedfeam,  was  in  mala  fide  to  ae- 
''  cept  the  assignation  under  challenge,  repel  the  reasons 
"  of  reduction,  assoilzie  the  defender  firom  the  condosiwiB 
"  of  the  action,  and  decern  :.and  of  new  prefer  him  in  die 
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m  ultipIepoi&diDg  to  the  fund  in  medio  for  payment  of  the       1813. 
sums  contained  in  his  interest  produced ;  and  decern  in 


« 


the  preference  and  for  payment  accordingly."     On  several    "^'■^■" 
representations  the  Lord  Ordinary  adhered.    But,  on  re-BOHMBEVAiLs, 
claiming  petition  to  the  Court,  the  Lords  were  pleased  to        ^^* 
pronounce  this  interlocutor:  "  The  Lords  having  resumed  *°'    ®»^^*' 
**  consideration  of  this  petition,  and  advised  the  same,  with 
*'  answers  thereto,  alter  the  interlocutors  of  the  Lord  Or- 
**  dinary  reclaimed  against,  find  the  allegation  of  the  stock 
''  in  question  having  stood  in  the  person  of  David  Stewart, 
"  in  trust  for  David  Stewart  and  Co.,  relevant  to  exclude 

the  assignment  granted  by  David  Stewart  to  the  defender 
**  Francis  Sedfearn,  and  remit  to  the  Lord  Ordinary  to  pro* 

*'  ceed  accordingly."    The  appellant,  in  his  turn,  reclaimed,  Nov.  22, 

but  the  Court  adhered.* 


*  Opinions  of  the  Judges  :— 

Lord  Prbsidbnt  Campbell  said, — '*  I  think  the  interlocutor  of  the 
Lord  Ordinary  wrong,  assignatus  uHlur  Jure  auctoris  clearly  applies 
to  this  case.  The  subject  in  mediois  the  stock  in  the  Glass  Work  Com- 
pany ;  and  in  a  competition  between  truster  and  assignee,  the  truster 
must  be  preferred,  if  the  existence  of  the  trust  is  sufficiently  made  out» 
which  it  seems  to  be.  A  declaration  of  trust,  or  circumstances  infer- 
ring trust,  do  not  require  intimation.  Had  this  subject  been  originally 
Hr.  Stewart's,  and  made  over  by  him  to  David  Stewart  and  Co.,  to  be 
held  by  him  in  future  on  their  own  account,  this  would  have  required 
intimation.  But  if  it  was  a  subject  acquired  by,  and  held  from  the 
beginning,  in  trust  for  them,  this  required  no  intimation  to  divest 
him,  as  it  truly  never  was  in  him,  but  was  merely  a  trust  for  the 
Company.  No  inconvenience  arises  from  this  principle,  as  every 
body  knows,  when  he  acquires  a  personal  right  of  any  kind — even 
personal  rights  of  lands, — that  he  trusts  the  warrandice  of  his  author, 
and  not  to  the  faith  of  any  record. 

*^  At  same  time,  a  bona  fide  pajrment  made  to  the  person  in  whom 
the  right  nominally  is,  will  be  sustained,  upon  the  conmion  principle 
of  bona  and  malafides^  and,  therefore,  in  so  far  as  dividends  have 
hitherto  been  made  upon  their  stock  to  David  Stewart,  or  his  assig- 
nee, these  will  be  sustained  till  interpellation  take  place. 

**•  It  is  not  a  case  of  bona  and  malafideSf  but  of  personal  or  real 
right 

'^  As  to  the  case  of  feudal  rights,  see  the  case  of  Rosflf,  31  st  Jan. 
]  792.  In  the  case  of  different  assignations,  the  first  intimated  pre- 
vails. In  other  words,  it  requires  to  divest  the  cedent.  This  was 
a  regulation  superadded  contraiy  to  the  original  and  strict  principle 
of  law.  But  it  supposes  that  the  cedent  had  the  fall  right  in  him, 
which  is  not  the  case  here.     Fide  The  York  Bililding  Company 
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1818*  In  consequence  of  this  interlocutor,  the  cause  went  back 

to  the  Lord  Ordinary,  who,  in  compliance  therewith,  pro- 

BKDYBABM   jjounced  this  interlocutor: — '«  The  Lord  Ordinary  haTing 

soMHSBTAiLs,  *<  heard  what  was  stated,  holds  that  the  share  of  the  Glass 

&c.  

Jan.  20, 1807. 

about  negotiable  securities.    Bills  of  lading  are  negotiable  by  the 

practice  of  merchants." 

LoBD  Hermamd. — ^I  am  for  altering.  I  consider  which  party,  by 
attention  to  intimation^  could  secure  himself.  Sommeryail,  I  think. 
could  have  so  secured  himself;  but  Bedfeam  could  not.  Tbe 
trust  might  have  been  intimated  to  tbe  Company,  or  a  back  bond 
entered  in  their  books.  It  is  a  possible  thing  that  a  conspira^  to 
cheat  third  parties  might  so  be  executed.  I  wish  to  know  how  this 
would  do  in  Change  Alley,  in  a  purchase  of  stock  ?  The  maxim 
assignatus  utitur^  etc,  applies,  as  argued  in  the  papers  to  tbe 
debtoi*s  defences.  The  authorities  in  the  books  are  to  be  explained 
in  that  way.  As  to  lands,  I  wish  to  know  if  an  infeftment  flowing 
from^an  author  infeft,  is  qualified  with  a  latent  back  bond.'* 

LoRDjJusTiCE  Clbbk  Hopb. — "  I  am  for  adhermg.  The  prin- 
ciple^>of  the  decision  is,  no  one  can  transfer  a  property  which  he  has 
not — either  in  heritage  or  moveables.  Intimation  merely  pats 
the  assignee  in  the  cedent's  place.  Thus  the  right  is  complete 
against  the  cedent ;  but  it  does  not  make  the  right  valid  and  good 
if  it  was  bad  in  the  cedent  before.  As  in  moveables  so  in  lands- 
If  I  am  infeft  on  a  disposition  from  an  author  infeflU  I  am  secure 
against  the  author,  and  any  double  rights  he  may  make.  But  if  tbe 
author  had  not  the  property ; — if  he  was  served  heir  to  the  prejudice 
of  a  nearer  heir,  will  not  my  right  fall  with  my  author  ?  Certainly, 
unless  prescription  has  secured  it.  As  to  stocks,  they  are  re- 
gulated by  special  statute." 

Lord  Craio. — ^^  I  am  for  altering.  I  think  that  Sommervail 
is  barred  personali  exceplione.  It  was  his  own  fault  that  his  name 
did  not  appear  as  joint  owner  in  the  Company  books.  He  cannot 
therefore  plead  against  this  onerous  bona  fide  intimation.'* 

LoBD  Balmuto. — *'*'  I  am  for  adhering.  Tbe  books  of  tbe  Glas 
Company  might  have  been  inspected,  for,  in  their  books,  it  ia  seen 
that  the  price  was  paid  by  G.  Stewart  and  Co.** 

Lord  Bannattnb. — ^' '  Netno  plus  juris  ad  alium  iransferre  poiesi 
*  quam  ipse  habett  assignaius  utiiurjure  auctorisy  is  a  good  general 
rule.  Intimation  makes  the  right  no  better  than  before.  It  merely 
completes  the  transference.  This  is  true  also  in  real  property*  ex- 
cept where  records  interfere,  but  it  does  not  protect  against  a  radical 
defect  in  the  right.    I  am  therefore  for  adhering." 

Lord  Meadowbank. — ^'  I  am  afraid  to  speak  of  this  case  with 
too  much  confidence.  It  goes  deep  into  principle.  The  answers 
drawn  by  counsel  are  able.  It  lays  a  long  train  of  judgments  before 
us,  which  I  fear  to  meddle  with.     I  would  wish  a  hearing  in  the 
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*'  House  stock  in  question  ^as  not  the  property  of  David       1813. 

**  Stewart  as  an  individnal,  but  that  the  same  belonged  to   

**  the  copartnery  of  David  Stewart  and  Co,,  and  was  a  fund   bbdpeabn 
•*  belonging  to,  and  divisible  among  the  creditors  of  that  8ommertail8, 
'*  company,  and  therefore  decerns  in  the  preference,  and         &c. 
**  against  the  said  Francis  Redfearn."     And,  on  representa-  Feb.  11,1807* 
tion,  the  Lord  Ordinary  adhered. 

Since  the  above  interlocutor  was  pronounced,  George 
Sommervail  died,  and  the  respondents  appeared  as  his  re- 
presentatives. 

Against  these  interlocutors,  so  far  as  adverse  to  the  appel- 
lant, he  brought  the  present  appeal,  craving  a  reversal  there- 
of, and  an  affirmance  of  the  Lord  Ordinary's  interlocutor 
pronounced  in  his  favour  of  11th  January  1803. 

Pleaded  for  the  Appellant — Although  it  maybe  true  that 
the  sharo  of  the  Glass  House  Co.  in  question  was  purchased 
with,  or  out  of  the  funds  of  Allan,  Stewart  and  Company,  or 
of  David  Stewart  and  Company,  yet  it  is  not  disputed  that 
the  same  stood  in  the  name  of  David  Stewart  only;  that  he 
received  and  gave  discharges  in  his  own  name  alone  for  the 
dividends  and  profits  in  respect  of  it ;  that  he  attended  the 
different  meetings  of  the  Glass  House  Company,  and  exer- 


case.  But  my  general  notion  is,  that  a  property  may  be  so  trans- 
ferred by  tradition,  as  not  to  be  qualified  by  the  author^s  latent  obli- 
gations such  as  are  in  themselves  personal,  not  touching  the  reality 
of  the  right.  An  ancient  maxim  has  crept  into  practice,  that  an  as- 
signee is  to  be  held  as  procurator  for  the  cedent,  and  so  liable  for  all 
exceptions.  But  if  that  is  true,  there  was  no  occasion  for  the  act 
1621,  for  every  personal  creditor  could  have  competed  with  the  fa- 
vom*ed  assignee.  However,  the  principle  was  established,  that  obli- 
gations relative  to  the  jus  crediti  do  qualify  that  trust.  But  I  think 
this  is  wrong,  unless  the  obligation  is  made  real  by  diligence.  The 
question  therefore  is,  Is  the  obligation  such  as  qualifies  the  right  and 
jus  disponendi  in  the  holder  ?  As  to  this  case,  I  doubt  if  trusts, 
in  any  case,  are  to  be  held  as  real.  I  rather  think  they  are  in  their 
own  nature  personal  By  the  rules  of  the  Glass  Company,  shares 
of  stock  could  be  held  by  an  individual  only,  and  Redfearn  had 
right  to  the  share  in  question ;  and,  upon  principle,  I  hold  that  a 
conveyance  of  any  subject,  real  or  personal,  being  delivered,  transfers 
the  whole  right,  qualified  only  by  intrinsic  qualities,  but  not  by  late 
qualities." 

Fide  President  Campbell's  and  Hume's  Collection  of  Session 
Papers. 
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1813.       cifled  every  other  act  of  ownership  of  and  over  sach  ahmre; 
and  that  no  deed  or  other  inatrument  was  ever  ezecaied  by 


RBDFBAfiif  Yiiuiy  declaring  any  tmst  of  it  in  favour  of  Allan,  Stewart  and 
soMHBRyii^s,  Co.,  or  David  Stewart  and  Company,  or  by  which  he,  David 
^^-  Stewart,  was  in  any  manner  restrained  from  the  fall  and  free 
disposal  of  the  same.  2d.  No  intimation  was  made  at  the 
office  of  the  said  Edinburgh  Glass  House  Co.,  or  to  or  with 
the  acting  partner  or  manager  thereof,  previous  to  the  in- 
timation made  by  the  appellant,  of  the  aforesaid  assigninent 
to  him  of  any  interest,  either  legal  or  beneficial,  claimed 
by  the  said  partnership  of  David  Stewart  and  Co.  in  the 
foresaid  share  of  the  Glass  House  Company.  3d.  The  ap- 
pellant had  not,  at  the  time  he  advanced  and  paid  the  £1400, 
or  when  the  foresaid  assignment  was  made  and  executed, 
or  when  the  same  was  intimated  at  the  said  office,  any  notice 
whatever  that  any  person,  other  than  the  said  David  Stewart, 
had  any  interest  in,  or  claim  upon  the  aforesaid  share  of 
stock  of  the  said  Glass  House  Company ;  And,  beaideB,  the 
appellant  could  not,  by  any  reasonable  diligence  or  inquiry, 
have  ascertained  or  discovered  such  latent  interest  or  claia, 
if  any  there  were.  4.  If  it  be  admitted  that  the  share  in 
question  formed  a  part  of  the  partnership  property  of  the  said 
David  Stewart  and  Company,  yet,  as  the  appellant  is  ad- 
vised, one  partner  may  by  law,  without  the  consent  of  any 
of  his  partners,  dispose  of  the  partnership  property  for  a 
valuable  consideration ;  and  the  sale  made  by  him  will  be 
good  as  against  his  partners,  unless  the  person  to  whom  it  is 
made  know  that  the  transaction  is  fraudulent,  and  done  with 
a  view  to  apply  the  money  produced  by  such  sale  to  other 
than  partnership  purposes ;  and  it  has  not  been  pretended 
that  the  appellant  knew  that  such  bond  and  assignment 
were  fraudulent,  or  made  with  any  improper  view  or  design. 
The  cases  quoted  by  the  respondents,  and  the  authorities  of 
Stair,  Erskine,  and  Bankton,  are  totally  inapplicable. 

Pleaded  for  the  Respondents. — By  the  law  of  Scotland, 
with  the  exception  of  privileged  securities,  and  those  which 
pass  by  indorsement,  an  assignee  to  property  not  connected 
with  land  is  liable  to  every  latent  qualification  inherent  in 
the  right  of  the  cedent.  The  rules  of  the  Roman  law,  nemo 
plus  juris  ad  alium  trans/erre  potest  quam  ipse  habet^  assign 
natus  utiturjure  auctoris^  directly  apply  to  this ;  and»  there- 
fore, as  the  stock  in  question  was  not  the  property  of  David 
Stewart,  but  was  held  by  him  in  trust  for  David  Stewart 
and  Company,  no  right  to  it  granted  by  him  can  be  effectual 
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to  the  prejudice  of  the  creditors  or  partners  of  that  company.       ^^l^- 
Every  person  who  transacts  with  the  holder  of  a  moveable 
eabject,  takes  his  risk  of  the  possessor's  title,  and,  in  addition         ^^ 
to  reliance  on  his  honesty,  the  law  gives  a  claim  of  warran-soKKBBTAiLs, 
dice  against  him.  ^* 

Precisely  the  same  principle  regulates  the  transmission  of 
incorporeal  personal  rights.  A  factor  sells  goods  for  his 
constituent,  and  takes  a  bond  for  the  price,  payable  to  him- 
selfy  the  bond  notwithstanding  is  the  property  of  the  con- 
stituent ;  A  bond  may  be  assigned  by  the  creditor  in  it,  and 
the  creditor  may,  at  the  same  time,  take  a  back  bond  qualify- 
ing the  right  of  the  assignee,  this  back  bond  is  effectual 
against  every  after  transferenceby  him;  the  assignee  islike  the 
holder  of  a  corporeal  subject  lent  or  pledged  to  him.  These 
principles  must  decide  the  present  case,  in  which  the  stock 
was  placed  in  the  name  of  David  Stewart,  merely  in  obedience 
to  a  regulation  of  the  Glass  House  Company.  It  being  so 
vested,  it  gave  no  opportunity^of  deceiving  others,  which 
may  not  be  alleged  in  every  case  where  a  latent  defence  or 
exception  is  founded  on.  And  the  doctrines  laid  down  by 
Stair,  B.  i.  tit.  10,  §  16,  Erskine,  B.  iii.  tit.  5,  §  10,  and 
Bankton,  B.  iv.  tit,  45,  §  3,  go  to  support  this  as  the  law  ap- 
plicable in  this  case. 

After  hearing  counsel, 

Lord  Redesdalb  said, — 
**  My  Lords, 

"  This  appeal  relates  to  a  certain  portion  of  the  stock  of  a  Qlaaa 
House  Company,  established  at  Leith,  which  stood  in  the  name  of 
David  Stewart.  It  was  said  that  this  stock  was  originally  the  pro* 
perty  of  the  mercantile  company  of  Allan,  Stewart  and  Company, 
and  afterwards  of  the  company  of  which  Stewart  and  Sommenrail 
were  partners.    This  last  company  was  dissolved  in  1796. 

*'  In  August  1797)  Stewart  applied  to  Redfeam  for  a  loan  of 
£1400,  and  proposed  to  give  in  security  this  Glass  House  stock.  This 
was  agreed  to ;  and,  accordingly,  Redfeam  took  his  bond  and  assign 
nation  of  the  stock  in  security,  in  the  following  terms.  (Here  his 
Lordship  read  the  quotation  of  the  assignation  in  the  appellant's 
case.) 

^  This  assignation  was  duly  intimated  to  the  Glass  House  Com- 
pany ;  and,  if  the  stock  was  the  property  of  David  Stewart,  this  as- 
signation would  have  vested  it  in  Redfeam  for  all  the  purposes 
intended  by  the  deed. 

**  Sommervail  sometime  afterwards  claimed  the  stock  as  part  of 
the  partnership  funds  of  David  Stewart  and  Co. ;  and  the  Glass 
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1813.       House  Company  thereapon  institiited  a  mnltiplepMndiiig  to  see  who 

■    was  truly  entitled  to  it. 

BBDFBABH        *,  j^  ^jj^g  proccss,  the  Lord  Ordinary,  on  the  29th  of  June  18D1, 

soMMBRyAiLs  pionouDced  this  interlocutor.    (His  Lordship  read  it)     After  this 

&c.         interlocutor  was  pronounced^  a  representation  was  offeied  by  Som- 

mervail,  stating  that  the  stock  belonged  to  David  Stewart  and  Co. ; 

the  Lord  Ordinary  directed  parties  to  be  heard  on  this,  but  Sommer- 

Tail  did  not  appear,  and  decree  in  absence  went  against  him. 

*'  Sommeryail  afterwards  brought  an  action  of  reduction  for  reduc- 
ing the  assignation  granted  to  Redfeam.  This  was  remitted  to  the 
Lord  Ordinary  (Craig)  before  whom  the  muitiplepoinding  depended. 
Sommeryail  having  afterwards  died^  his  representatives  were  made 
parties  to  the  action. 

^  On  the  11th  of  January  1803,  the  Lord  Ordinary  pronounced 
this  interlocutor.  (Here  his  Lordship  read  the  same).  The  Sommer- 
vails  presented  a  reclaiming  petition  against  this  interiocutor,  and,  on 
the  18th  of  January  1805,  the  following  interlocutor  was  pronoon- 
oed.     (Here  interlocutor  read.) 

**  The  cause  thereupon  went  back  to  the  Lord  Ordinary,  and,  on 
the  23d  of  June  1807$  this  interlocutor  was  pronounced  by  his  Lord- 
ship. (The  same  read.)  And  his  Lordship,  on  the  20th  of  Febni- 
aiy  1807)  adhered  to  that  interlocutor. 

''The  extent  to  which  this  sentence  goes,  as  to  the  reductton  of 
the  assignation,  does  not  very  clearly  appear,  whether  it  was  meant 
to  be  an  absolute  or  a  limited  reduction.  If  it  was  meant  to  be  ab- 
solute, it  was  imfounded,  in  so  far  as  David  Stewart's  interest  in  the 
stock,  as  an  individual,  was  concerned.  But  whatever  qualification 
may  have  been  intended,  I  conceive  the  interlocutors  appealed  irom 
are  not  founded  on  the  principles  of  law  applicable  to  this  case. 

**  It  is  clear,  that  by  the  law  of  Scotland,  an  assignation  intimated, 
denudes  the  assignor  of  all  right  in  him  to  the  thing  assigned.  If 
the  debtor  has  any  thing  which  is  good  against  the  debt^  that  is 
good  also  against  Uie  assignee. 

"  I  have  seen  no  case,  nor  dictum  of  any  writer,  which  goes  the 
length  of  saying,  that  an  assignation  duly  intimated  could  be  de- 
feated by  any  latent  right  in  equity  such  as  that  claimed  for  David 
Stewart  and  Co.  in  this  case.  The  case  seems  to  be  altogether  a 
new  decision,  and  on  new  principles.  We  should  not  be  inclined  to 
ratify  these  to  the  prejudice  of  a  bona  fide  assignee  without  notioe^ 
unless  we  are  bound  so  to  do.  It  appears  that  the  judges  thought 
the  former  decided  cases  so  applicable  to  this,  that  they  found  the 
principle  on  this  case. 

*'  There  is  nothing  to  this  extent  in  the  passages  dted  from  Loid 
Stair  in  the  respondents'  case.  (Here  his  Lordship  read  the  same.) 
When  Lord  Stair  says,  that  all  exception  against  the  cedent  woold 
be  good  against  the  assignee,  even  compensation  itself^  this  sufficiently 
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explains  his  meoniog.    It  is  the  business  of  the  assignee  to  leam  the        ^g^S* 
trae  condition  of  the  cedent*  as  between  the  debtor  and  him.  ' 

''  The  anthority  of  Lord  Bankton  is  of  the  same  description,    bkdvbabit 
(Here  his  Lordship  read  the  quotation  from  Bankton  from  the  re-  **^ 

spondents'  case.)    It  is  manifest  that  this  applies  also  to  a  defence         ^^^ 
against  the  demand.    This,  if  good  against  the  assignor^  would  be 
good  agamst  the  assignee. 

''  Mr.  Erskine  goes  to  the  same  effect.  (The  quotation  from  Mr. 
Enkine  read.)  All  these  are  cases  of  exception  to  the  demand  in 
the  person  of  the  assignor ;  none  of  them,  therefore,  are  applicable 
to  this  subject.  The  argument  on  the  decided  cases  is  to  be  an- 
swered in  the  same  way.    It  is  not  necessary  to  enter  into  them. 

"  Some  argument  was  used  in  this  case,  as  to  the  law  in  the  case 
of  stolen  goods  ;  and  the  case  of  a  horse  stolen,  and  not  sold  in  mar- 
ket overt  was  founded  on.  But  the  yendor  of  stolen  goods  has  no 
title  to  them  except  what  he  makes  by  a  sale  in  market  overt. 

'^  The  goods  here  were  Stewart's,  but  bound,  as  it  is  said,  by  a 
secret  obligation,  which  could  not  be  known  unless  he  intimated  it 
himself.  Conceiying  that  there  is  nothing  in  the  text  writers,  nor 
in  the  decided  cases,  to  found  the  present  judgment,  I  find  the  law 
of  Scotland  as  to  assignations  clearly  against  the  present  decision. 

^^  The  right  of  Sommeryail  was  merely  one  to  compel  an  assignation 
to  be  made  for  the  purposes  of  the  partnership  of  which  he  was  a 
member ;  the  Olass  House  Company  did  not  permit  stock  to  be 
held  by  a  partnership,  and  he  could  only  claim  that  it  should  be  as- 
signed to  a  common  trustee . 

"  By  the  law  of  Scotland,  an  assignation  not  intimated,  will  not 
be  good  as  against  an  assignation  duly  intimated,  though  pos« 
tenor  in  date  to  the  first.  In  the  same  manner,  an  arrestment  is 
good  against  an  assignation  not  intimated. 

"  The  rule  of  law  is,  that  assignations  are  preferable  according  to 
the  dates  of  their  intimations.  This  clearly  explains  the  meaning  of 
the  maxim,  *  UtUurjure  auctorU*  The  author  is  not  fully  diyested 
without  intimation ;  then,  when  a  first  assignation  is  not  intimated, 
and  a  second  assignation  is  granted  with  intimation,  the  second  as- 
signation, in  that  case,  will  be  preferred.  The  reason  is,  because 
the  assignee  could  haye  no  better  right  than  his  author.  This  de- 
monstrates, that  the  principle  so  much  relied  on  does  not  apply  to 
the  present  case. 

''  An  argument  was  used  on  the  case  of  an  executor  assigning  a 
debt  belonging  to  his  testator.  But  there,  eyery  person  must  know 
that  there  was  a  trust,  and  that  he  would  be  bound  by  it 

«<  In  my  opinion,  Sommeryail  can  be  in  no  better  case  than  one 
who  had  an  assignation  not  intimated.  But  Bedfeam*s  assignation 
was  intimated,  and  therefore  to  be  preferred.  It  would  be  absurd  to 
say  that  Sommeryail  could  be  better  with  this  right  which  he 
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1813.       claimed,  ihan  if  he  had  had  an  actual  aBsigoation,  bat  not 
-  mated. 

BBDiBABN        **  Upou  the  wholCy  I  am  of  opinion  that  the  inteilocaton  < 
^-  plained  of  ouffht  to  be  reyersed,  and  that  the  interlocntor  of  tiie 

^Q^       'Lord  Ordinary,  of  11th  January  1803|  which  decided  in  faToni  cf 
the  appellants,  ought  to  be  affirmed. 

LoBD  Ghamobllor  (Eldon)  said,^- 
"  My  Lords, 

'*  After  what  has  been  stated,  I  shall  not  enter  into  this  caie  at 
large,  but  I  must  make  some  few  obsenrations  upon  it. 

"  The  question  here  arises  as  to  the  right  of  a  company  canying 
on  business  in  Scotland  to  a  certain  portion  of  the  stock  standing  in 
the  name  of  an  individual  member  of  the  firm,  and  which,  acoordiog 
to  the  rules  of  the  company  in  which  the  stock  was  vested,  could 
only  stand  in  one  name.  The  question  comes  before  us,  as  to  the 
right  of  the  first  mentioned  company,  in  competition  with  an  indi- 
vidual who  had  obtained  an  assignation  of  this  stock,  and  hia  aas^- 
nation  duly  intimated. 

*'  Mr.  Leach  objected  to  our  looking  into  the  articles  of  partner- 
ship in  this  case ;  but  when  we  were  discussing  what  was  the  law  of 
Scotland  as  to  personal  rights,  it  was  absolutely  necessary  to  see 
whether  the  right  of  which  we  were  treating  was  of  a  personal  na- 
ture or  not. 

^*  Upon  looking  into  those  articles,  I  find  that  the  partnership  be- 
gan in  1756,  with  a  certain  number  of  shares,  for  a  term  of  twenty- 
one  years ;  and  afterwards,  for  an  indefinite  term,  if  eight  partners 
agreed.  The  property  of  the  company  was  both  heritable  and  move- 
able— ^they  had  houses,  stock  in  trade,  and  debts. 

**  The  portion  of  stock  of  the  Olass  House  Company,  which  is  the 
subject  of  the  present  question,  could  therefore  only  be  considered 
as  wholly  personal  in  this  way,  that  every  individual  partner  had  a 
right  to  withdraw  firom  the  partnership,  and  to  demand  the  value  of 
his  stock. 

^'  The  competition  here  is  between  one  claiming  the  stock  under 
an  assignation  intimated  to  the  Glass  House  Company,  who  were 
the  debtors  ;  and  those  claiming  as  the  cestui  que  trusts  of  the  in- 
dividual who  granted  the  assignation. 

*'  The  case  may  almost  be  decided  upon  this  point.  Even  if  the 
trust  had  been  declared,  the  Olass  House  Company  might  have  said. 
We  have  nothing  to  do  with  your  bargains  in  any  other  partnership 
concern,  only  one  person  can  be  joined  with  us ;  an  assignee  must 
be  approved  of  by  our  Company,  and  nothing  can  be  vested  in  him 
but  a  right  to  call  for  the  value  of  the  stock. 

*^  The  question  here  is  not  one  depending  between  the  debtor  of 
Stewart  and  the  assignee  of  Stewart ;  but  between  a  croditor  of 
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Stewart  and  those  claiming  under  an  alleged  equity  in  the  person  of       I813. 
Stewart*    This  disposes  of  the  argument  of  the  case  of  an  assigna-     , 
tion  by  an  executor.    In  such  case,  the  assignee  must  know  that  a    bsdpbabn 
trost  existed,  and  was  bound  to  look  to  it ;  an  assignee  could  haye  gQ«„BR'y^xLs 
no  such  knowledge  here.    It  was  a  latent  trust,  of  which  the  debt-         &c. 
ors,  the  Glass  House  Company,  knew  nothing.     What  is  said  about 
its  appearing  from  the  books  of  that  Company,  that  part  of  the  price 
was  due  by  Stewart  and  Co.,  appears  to  prore  nothing  as  to  their 
knowledge  of  any  equity  in  Stewart. 

'*  How  can  you  apply  the  doctrine  of  the  decided  cases  here  ?  The 
ordinary  cases  are  well  known.  A  grants  a  bond  to  B,  and  B  as- 
signs it  to  C.  If  any  set  off,  or  ground  of  compensation,  was  good 
to  A  against  B,  it  will  also  be  good  to  A  against  C,  the  assignee, 
because  utiturjure  auctoris.  And  what  is  the  hardship  of  this  ? 
Absolutely  there  is  none.  For  C  might  haye  known  by  inquiry, 
and  with  common  caution,  what  objections  were  competent  to  A. 

^  The  same  rule  applies  as  to  back  bonds.  If  a  back  bond  is, 
gsEunted,  the  assignee  of  the  subject  to  which  the  bond  relates  is 
boand  to  take  notice  of  it. 

'^  I  looked  with  anxiety  into  the  cases,  to  see  if  an  assignation  with 
an  intimation  had  oyer  been  defeated  by  a  right  in  equity  such  as 
this ;  but  I  found  none  such.  I  think  the  doctrine,  in  the  present 
case,  as  it  stands  decided  by  the  Court  below,  goes  the  length  of  say- 
ing that  the  shares  of  the  stock  of  a  mercantile  company  in  Scot- 
land cannot  be  assigned.  How  could  any  assignee  protect  himself, 
by  any  diligence  or  inquiries,  against  >  a  daim  like  this,  which  was 
absolutely  latent  ?  If  this  doctrine  were  confirmed,  I  don't  see  how 
any  person  could  be  in  safety  to  purchase  property  of  this  kind  in 
Scotland.  , 

^*  But  if  this  be  the  law,  we  haye  nothing  to  do  here  with  any  in- 
conyenience  that  may  attach  to  it.  It  is  only  the  Legislature  that 
can  giye  a  remedy  in  such  case. 

**  But  I  find  nothing  in  the  text  writers  on  the  law  of  Scotland, 
or  cases,  which  should  place  this  latent  right  in  equity  higher  than 
if  there  had  been  an  equal  assignment.  I  therefore  concur  in  the 
opinion  that  the  judgment  should  be  reyersed." 

It  was  ordered  and  adjudged  that  the  interlocutors  com- 
plained of  be,  and  the  same  are  hereby  reversed ;  and 
it  is  further  ordered  that  the  original  interlocutor  of  the 
Lord  Ordinary  of  11th  January  1803  be,  and  the  same 
is  hereby  affirmed;  and  that  the  defender  in  the  action 
of  redaction  be  assoilzied. 

For  Appellant,  J.  Johnson. 

For  Respondents,  Sir  Samuel  Bomilly,  David  Douglas. 
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BEowH,  &c.  (Dow,  i.  p.  349.) 


V. 


8MXTH,  &c.  Messrs.  Brown,  Huson,  Macgauley,  and)  jppeUants  - 

Co.,  Liverpool  Merchants,  .  )  '^^^'^ 

Alex.  Smith  and  Others,  Underwriters  on)  Resnondents. 
the  ship  Friendship,  and  her  Cargo,        ) 

House  of  Lords,  2d  June  1813. 

IlfSUBANOfl — ^RlGHT  TO  ABANDON  AS  FOB  ToTAIi  LoSS. 

Action  was  raised  on  a  policy  of  insurance  upon  the  ship 
Friendship,  insured  '*  to  the  port;  or  ports  of  discharge,  sale, 
"  and  final  destination  in  the  British  or  Foreign  West 
*'  Indies  and  America,"  which  words,  the  appellants  contend- 
ed, in  the  case  of  a  ship  engaged  in  the  slave  trade,  were 
customary,  and  understood  to  cover  a  voyage  from  port  to 
port,  in  search  of  a  market,  till  the  object  of  the  voyage  is 
completed. 

The  vessel^  in  consequence  of  the  mutiny  of  the  crew  who 
were  guilty  of  piracy  and  murder,  was  taken  possession  of  by 
them,  and  the  object  of  the  voyage  was  thereby  defeated; 
but  the  boatswain  and  two  others,  who  remained  honest, 
pretending  to  gratify  the  mutinous  part  of  the  crew  by 
steering  for  Cayenne,  while  they  made  direct  for  Barbadoes, 
,  on  arrival  there  handed  the  ship  and  crew  over  to  the  govern- 
ment authorities. 

The  master,  with  seven  of  the  crew,  had  been  put  on 
shore  in  the  whale  boat,  but  the  master  procured  passages, 
first  to  St.  Thomas,  and  then  to  Barbadoes,  where  he  fonnd 
the  Friendship,  with  nothing  but  the  hull  and  rigging  of 
the  ship  remaining.  The  cargo  and  stores  were  here  sold 
by  the  King's  agent  before  his  arrival ;  and  he  saw  at  onoe 
that  the  intended  trade  to  the  coast  of  Africa  was  thns  de- 
feated. The  appellants  gave  notice*  that  they  intended  to 
abandon  as  for  a  total  loss.  The  ship  was  then  sold  for  the 
insurers. 

In  an  action  before  the  Judge  Admiral,  he  found  the  ap- 
pellants entitled  to  their  demand.  Of  this  decree  a  suspen- 
sion was  brought  to  the  Court  of  Session,  in  which  they 
pleaded,  as  to  the  ship,  that  as  she  sustained  no  injury  what- 
ever, however  much  the  cargo  may  have  been  damaged,  and 
the  trading  voyage  therewith  defeated  on  the  coast  of  Africa, 
yet  as  the  vessel  arrived  at  Barbadoes  in  a  better  eondition 
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than  when  she  set  out,  there  were  no  grounds  upon  which       i^^^* 

the  appellants  were  entitled  to  abandon  the  ship  as  for  a 

total  loss.    2.  In  addition  to  the  plea  that  the  ship  was  not^^^°;^c.      ' 

lost,  and  conld  not  be  abandoned  as  lost,  it  was  further         v. 

maintained  that  though  the  appellants  had  been  in  a  situa-  ^^"^"»    ^' 

tion  to  abandon,  yet  that  they  had  not  abandoned  tempes- 

tivi.    Held  in  the  Court  of  Session  that  the  appellants  were 

not  entitled  to  abandon  as  for  a  total  loss,  and  to  recover 

accordingly.    Reversed  in  the  House  of  Lords,  and  ordered 

that  the  decree  of  the  Court  of  Admiralty  be  affirmed, 

which  decided  that  the  appellants  were  entitled  to  abandon 

as  for  a  total  loss, — the  object  of  the  voyage  being  totally 

defeated. 

For  the  Appellants,  V.  Oibbs,  J,  A.  Park. 

For  the  Respondents,  M.  Nolan^  Wm.  Erskine. 


(Dow,  vol.  i.  p.  1.) 

Jaues  Craiodallie  and  Others,  Appellants ; 

The  Rev.  J.  Airman  and  Others,  Respondents, 

House  of  Lords,  16th  June  1813. 

Property  of  Cuimca — Separation  in  Rbuoious  Boot. 

This  question,  as  to  the  right  to  possession  of  the  meet- 
ing house  and  session  house  belonging  to  the  Society  of 
Burgher  Seceders  of  Perth,  was  raised  on  the  occasion  of  a 
split  in  that  body,  in  regard  to  the  formula  of  their  church 
as  respected  the  power  of  the  civil  magistrate.  The  appel- 
lants were  the  body  who  separated  themselves,  but,  con- 
tending that  they  adhered  to  the  original  doctrines  and  for- 
mola  of  the  Seceders'  body,*  which  were  identical  with  those 
of  the  established  church,  and  were  therefore  entitled  to 
poflsession,  while  the  respondents  were  parties  who  had  al- 
tered, or  were  inclined  to  modify  the  formula  on  this  head. 
The  Court  of  Session  were  of  opinion  that  nothing  had  been 
done  to  alter  the  formula  by  the  respondents,  and  confirmed 
them  in  possession  of  the  meeting  house,  &c.  On  appeal  to 
the  House  of  Lords,  the  case  was  remitted  for  reconsidera* 
tion.     Vide  infra,  (second  appeal ) 

For  Appellants,  Ar.  Colquhoun^  Wm.  Adam. 
For  Respondents,  Sir  Samuel  RomiUy^  James  Stephen^ 

Alex,  Maconochie. 
VOL.  V.  3  a 


L 
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Gborgb,  Earl  or  Morton,  AppeUaai ; 

Jambs  Stuart^  Esq.,  Toanger  of  Dunearn,       RespandenL 


KABL  OF 
MORTON. 

■•^^^"-  House  of  Lords,  2lst  June  1813, 


Sbbtititdb  op  Road — Prescriptitb  Possession— CoNDBacKifDEBCi. 
— An  action  was  brought  by  the  appellant  of  immunity  from  a 
senritude  of  two  roads,  claimed  by  the  respondent,  through  the  ap- 
pellant's property.  The  respondent  was  ordered  to  give  in  a  conde- 
scendence of  what  he  claimed  as  senritudes,  and  by  Tirtue  of  what 
right  or  title  he  was  prepared  to  maintain  his  right  to  them.  Whea 
given  in,  the  condescendence  was  objected  to,  as  not  stating  the  na- 
ture or  origin  of  the  serritudes,  or  the  ends  or  purposes  to  which  die 
roadswere  put ;  and  he  proposed  to  establish  the  servitudes  by  pre- 
scriptive possession  of  other  parties,  different  from  the  respondent  and 
his  predecessors  and  tenants ;  Held  the  condescendence  rdevmt 
to  go  to  proof.  Reversed  in  the  House  of  Lords,  and  case  remit- 
ted to  give  in  a  new  condescendence. 

The  appellant  brought  a  declarator  of  immunity  from  a 
servitude  of  two  roads,  claimed  by  the  respondent,  through 
Dec.  11, 1806.  his  property,  in  which  action  the  Lord  Ordinary  ordered  the 
respondent  to  give  in  a  condescendence  of  what  he  claimed 
as  a  servitude,  and  of  what  he  offered  to  prove  in  regard  to 
the  same. 

In  terms  of  this  order,  the  following  condescendence  was 
given  in : — 

*'  Ist.  That  the  road  from  Easter  Aberdour,  which  is 
"  commonly  called  the  Fishergate,  leaves  the  south  street  of 
"  Easter  Aberdour,  between  the  west  gable  of  a  house  be- 
''  longing  to  John  Anderson  feuar  in  Aberdour,  and  the  east 
'*  gable  of  a  house  presently  possessed  by  Mrs.  Lochty  ;  that 
"  it  enters  a  park  or  field  belonging  to  the  puTsuer  at  the 
"  south-east  end  of  the  lane  running  in  that  direction  from 
"  these  gables ;  and  that,  after  passing  about  half-way  along 
"  the  east  or  upper  side  of  that  park,  it  inclines  in  a  soatb- 
''  westerly  direction  through  the  middle  of  it  to  the  harbour, 
**  which  lies  at  its  south-west  end ;  and  that  the  road  lead- 
''  ing  to  the  Whitesands  Bay  leaves  the  said  road  to  the 
**  harbour  about  the  middle  of  the  east,  or  upper  side  of 
"  that  park,  to  a  gate  at  a  farm  steading  belonging  to  the 
**  pursuer,  called  the  Teind  Barns;  and  from  thence  in  a 
**  south-easterly  course  to  the  bay. 

2d.  "  The  defender  offers  to  prove,  by  parole  testimony  of 
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"  witnesses  who  have  access  to  know  the  fact,  that  these       1813. 

*'  roads  have  been  nninterruptedlj  used ;  the  first,  namelji 

"  that  to  the  harbour,  as  a  road  for  foot  passengers,  persons 

**  on  horseback,  and  carriages ;  and  the  other,  to  the  White* 

**  sands  Bay,  as  a  road  for  foot  passengers,  by  all  the  pro- 

^'  prietors  of  grounds  or  honses  situated  on  the  east  side  of 

"  the  rirulet  called  Aberdoiir  Burn,  and  lying  in  the  parish 

"  of  Aberdour,  and  particularly  by  the  defender  and  his  pre- 

**  decessors,  (to  whom  the  description  applies),  for  a  period 

"  l>eyond  the  memory  of  man." 

3d.  He  offers  to  prove,  "  that  when  the  pursuer  placed 
**  gates  on  these  roads  several  years  ago,  he  did  not  attempt 
"  to  prevent  their  being  used  as  before ;  and,  indeed,  he  at 
"  that  time  showed  his  own  conviction  that  he  could  shut 
"  up  neither,  at  least  as  a  road  for  passengers  on  foot,  by 
''  leaving  an  opening  for  passengers,  on  the  west  side  of  the 
"  northmost  gate,  stepping-stones  on  the  west  side  of  the 
**  two  middle  gates,  and  a  wooden  ladder  on  the  east  side 
"  of  the  southmost  gate/'    And, 

4th.  He  offers  to  prove,  ^^that  the  pursuer  has  lately  erected 
"  a  high  gate,  which  he  keeps  locked,  at  the  south-east  end 
"  of  the  lane  before  mentioned,  and  a  strong  stone  and  lime 
"  wall  on  the  south-west  side  of  the  park  or  field  before 
"  described ;  by  which  illegal  operatipns  the  said  roads  are 
"  completely  and  effectually  shut  up." 

The  appisUant  objected  to  this  condescendence  being  ad- 
mitted to  proof,  as  it  did  not  state  the  nature  or  origin  of  the 
pretended  servitudes,  or  the  ends  or  purposes  of  them;  while, 
on  the  other  hand,  it  proposed  to  establish  the  respondent's 
right  of  servitude,  by  the  alleged  possession  of  oth^  parties, 
different  Jrom  the  respondent  or  his  predecessors,  and  pro- 
prietors of  tenements  no  way  connected  with  the  lands 
of  Hillside.  He  therefore  submitted  to  the  Lord  Ordinary 
that  this  condescendence  could  not  be  admitted  to  proof, 
and  that  a  new  condescendence  ought  to  be  given  in,  stating 
clearly  and  explicitly  the  following  points : — 

1.  Whether  the  pretended  servitude  was  constituted  by 
grant  or  by  prescription ;  and  what  length  of  possession  he 
undertook  to  prove  in  either  case  ? 

2.  What  were  the  ends  and  purposes  to  which  the  pre- 
tended servitude  roads  had  been  and  were  to  be  applied ; 
and  whether  the  use  of  both,  or  either  of  the  roads,  is  for 
his  own  personal  convenience  and  pleasure,  or  for  any  benefit 
connected  with  the  land  of  Hillside  as  dominant  tenement  ? 
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1813.  3.  What  poBsession  the  respondent  and  his  predecessorB, 

—  proprietoFB  of  Hillside,  and  their  tenants,  have  had  of  the  pre- 

BARL  or  tended  servitude  roads,  without  reference  to  any  posaession 

MORTON  ^^^^  ^^y  ^^^^  y^^^  j^^^  j^y  ^j^^  ^^jj^j.  proprietors  of  gromidB 

STUART,     or  houses  situated  on  the  east  side  of  Aberdour  Bum? 

4.  Whether  the  stepping-stones,  ladders,  stiles,  or  other 
access  to  the  appellant's  different  fields  and  inclosores  were 
made,  in  any  instance,  at  the  requisition  or  desire  of  the  re- 
spondent or  his  predecessors;  and  what  those  instances  were? 

Jan.  13, 1807.  The  Lord  Ordinary  pronounced  this  interlocutor:  **  Hav- 
"  ing  considered  the  condescendence  for  the  defender,  with 
"  the  answers  thereto :  and  being  of  opinion  that  the  con- 
"  descendenceimpliessufficiently  the  nature  of  the  defender's 
"  claim  to  the  roads  in  question,  as  not  to  be  defended  on 
"  any  existing  grant  known  to  the  defender ;  that  the  de* 
"  fender,  in  giving  in  the  condescendence  ordered,  is  nowise 
"  called  on  to  assign  any  particular  uses  for  an  access  to  the 
"  sea-shore,  which  is  juris  publid;  that  the  general  use  of 
**  the  road  in  question,  by  the  feuars  of  Aberdoar,  may  be 
"  very  material  to  ascertain,  in  leading  any  proof  in  support 
"  of  the  defender's  claim  in  behalf  of  Hillside,  to  the  same 
**  benefit;  and  that,  as  to  the  circumstances  attending  the 
••  erection  of  gates,  ladders,  stepping-stones,  it  will  be  open 
•*  to  both  parties  to  ascertain  them  by  proper  interrogatories 
*'  to  the  witnesses  to  be  adduced ;  before  answer,  allows  to 
"  the  defender  a  proof  of  the  facts  averred  in  the  coode- 
'*  scendence,  and  to  the  pursuer  aproof  of  the  history  detailed 
"  in  the  answers,  if  he  inclines  to  bring  it,  and  to  both  par- 
'*  ties  a  conjunct  probation :  anxi  grants  commission  and 
"  diligence  to  the  Sheriff  depute  of  Fife,  or  James  Glassford, 
"  Esq.,  Advocate,  to  take  the  said  proof."    On  two  repre- 

May  12  and  sentations  against  this  interlocutor  by  the  appeUant,  the 

May  26,1807.  Lord  Ordinary  adhered.  And,  on  reclaiming  petition  to 
the  Court  praying  the  Lords  to  alter  the  above  interlocutor, 

July  11, 1807.  the  Court,  of  this  date,  refused  the  prayer  of  the  petition, 
and  adhered. 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords. 

Pleaded  for  the  Appellant.— 1.  The  respondent  originany 
claimed  right  to  the  use  of  the  roads  in  question,  aspraprUiar 
of  the  estate  of  Hillside^  that  is  to  say,  he  claimed  a  right  of 
servitude  in  favour  of  the  estate  of  Hillside  as  the  dominant 
tenement,  over    the  barony  of  Aberdour  as  the  senrient 
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tenement;  and  it  was  expressly  against  this  private  claim       1813, 

that  the  appellant'^s  action  of  declarator  was  directed.    But,    ■ ' 

in  answering  the  appellant's  first  representation,  the  respon-     xo^on 
dent  seemed  to  be  desirous  of  evading  the  action  as  it  had  v, 

been  brought,  by  shifting  from  his  origbal  claim,  and  con-     •*^^*''' 
tending  that  the  two  roads  claimed  were  public  roads. 
Therefore,  even  supposing  the  respondent  to  have  been 
serious  when  he  alleged,  after  the  cause  had  sometime  de- 
pended, that  the  roads  in  question  were  public,  such  alle* 
gation  was  altogether  incompetent,  and  could  not  be  enter- 
tained under  the  present  action.     If  the  respondent  really 
means  to  lay  aside  his  original  pretensions  to  a  right  of  ser- 
vitude, and  to  insist  for  those  roads  as  public,  this,  which 
would  be  a  new  and  quite  different  case  from  the  one  really 
at  issue,  may,  if  he  pleases,  be  tried  in  a  separate  action  at 
his  own  instance,   in  which,  both  the  correctness  of  the 
statement,  and  his  title  to  maintain  it,  may  be  fairly  discussed. 
But,  2.  In  the  present  suit  the  respondent,  in  his  conde- 
scendence, has  not  offered  to  prove    the  whole  of  those 
circumstances  which,  by  the  law  of  Scotland,  are  requisite 
in  order  to  constitute  a  servitude  in  favour  of  one  tenement 
over  another.    3.  As  a  mere  question  of  immunity  from  an 
alleged  servitude,  the  condescendence  given  in  by  the  re- 
spondent was  objectionable,  inasmuch  as  though  every  part 
of  it,  except  that  which  relates  to  the  possession  of  the  re- 
spondent himself  and  his  predecessors,  as  proprietors  of 
Hillside,  should  be  proved,  such  proof  would  have  no  effect 
in  establishing  the  right  of  servitude  claimed  by  him  ;  on  the 
other  hand,  should  he  fail  in  the  whole  of  the  proof  of  use 
and  possession,  except  that  of  his  own  and  his  authors^  use 
and  possession,  such  failure  would  not  in  the  least  invalidate 
the  right  to  the  servitude  so  established  by  the  use  and  pos- 
session of  himself  and  his  authors.    4.  Personal  servitudes 
are  not  recognised  by  the  law  of  Scotland :  and,  from  any 
explanations  hitherto  given  by  the  respondent  as  to   the 
uses  of  the  servitude  claimed  by  him,  it  appears  to  be  in 
the  nature  of  a  personal  servitude,  and  altogether  different 
from  a  real  or  predial  servitude,  which  is  well  known  and 
accurately  defined  by  the  legal  authorities  applicable    to 
this  subject.  Vide  ErsL  B.  iii.  tit.  9,  §  33 ;  Craig,  Lib.  1.  Dieg. 
15,  §  15 ;  Stair  B.  ii.  tit.  1,  §  5 ;  Bank.  B.  i.  tit.  3,  §  4.    Again, 
Stair,  B.  ii.  tit.  7,  §  1.    And  Erskine  says,  B.  ii.  tit.  9,  §  3, 
*'  That  a  servitude  by  prescription  is  limited  by  the  measure 
"  or  degree  of  the  use  had  by  the  acquirer  of  it,  agreeably 
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"  to  the  rule  tantum  prescriptum  qtiantum  posseiwmJ" 
Therefore,  nothing  can  more  satisfactorily  show  that  the  onlj 
relevant  possession  in  this  case,  is  the  possession  of  the  re* 
spondent  or  his  predecessors ;  and  that  the  possession  of  the 
feuars  of  Aberdour,  proprietors  of  distinct  tenements,  has  no 
connection  at  all  with  the  question  at  issue. 

Pleaded  for  the  Respondent — The  facts  offered  to  be 
proved  in  his  condescendence  are  undeniably  relevant ;  io 
other  words,  they  must,  if  established  by  proof,  serve  as  a 
complete  legal  defence  against  this  action  of  declarator. 
The  purpose  of  the  action  was  to  obtain  a  decree,  declaring 
the  whole  barony  of  Aberdonr  free  from  the  burden  of  a 
servitude  in  favour  of  the  proprietors  of  Hillside ;  and,  against 
such  an  action,  it  is  sufficient  to  aver,  as  the  respondent  has 
done  in  the  second  article  of  his  condescendence,  that  the 
roads  in  question,  passing  through  the  barony  of  Aberdoor, 
have  been  uninterruptedly  used  by  the  inhabitants  of  the 
village,  and  by  him  and  his  predecessors^  for  a  period  beyond 
the  memory  of  man.  This  is  a  distinct  and  specific  allegatioB 
of  a  servitude  by  prescription,  which  may  be  proved  by 
parole  testimony,  and  indeed,  from  its  nature,  is  only  capable 
of  being  so  proved.  2.  Yet  the  appellant  contends  that 
the  respondent  was  bound  to  explain  the  purposes  of  these 
roads,  during  the  previous  possession,  but  there  is  no  autho- 
rity for  this  laid  down  in  the  law-writers ;  and  the  Lord  Or- 
dinary has  rightly  found,  in  regard  to  this,  that  he  "  is  no- 
*'  wise  called  on  to  assign  any  particular  uses  for  any  access 
'*  to  the  sea-shore,  which  is  juris  publici**  Even  if  he  ad- 
mitted that  the  chief  object  was  bathing,  this  would  not 
assert  a  right  to  a  servitude  merely  personod.  His  allegation 
is,  that  he  and  his  predecessors  have  travelled  to  a  particular 
bay  for  time  immemorial,  through  the  appellant's  property, 
which  is  a  servitude  of  way.  3.  Nor  is  the  proof  of  posses- 
sion of  the  feuars  of  Aberdonr  inadmissible  in  establishing  this 
right  of  way,  because,  as  the  Lord  Ordinary  has  said  in  his 
interlocutor,  *'  The  general  use  of  the  road  in  question,[b7  the 
*'  feuars  of  Aberdonr,  may  be  very  material  to  ascertain,  in 
"  leading  any  proof  in  support  of  the  defender's  claim  in  bdialf 
**  of  Hillside  to  the  same  benefit."  In  addition  to  this,  the 
respondent  would  observe,  that,  according  to  his  state- 
ment, which,  in  a  question  of  relevancy,  must  be  held  as  true, 
the  use  of  these  roads  was  enjoyed  uninterruptedly  by  a 
certain  description  of  persons,  and  he,  as  included  within 
that  description,  must  be  entitled  to  vindicate  his  right.    The 
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right  of  the  public  to  theae  roads  may  be  inferred,  from  the       1813. 

general  and  immemorial  nse  of  them  by  the  proprietors  of  

the  subjects  to  the  east  of  Aberdour  Burn ;  but,  could  it  be  ^^'^  ^' 
maintained  that  these  proprietors  are  not,  as  such,  entitled  to  ^, 
vindicate  that  use,  because  the  public  would  be  benefited  by  rruART. 
their  succeeding  in  the  claim  ?  And  if  these  proprietors 
are  entitled  to  make  their  right  effectual,  shall  the  same 
privilege  be  denied  to  the  respondent,  who  is  the  most  con- 
siderable of  them  ?  The  objection  of  the  appellant  proceeds 
on  a  mis-statement  or  misapprehension  of  the  nature  of  the 
respondent's  right.  The  right  is  claimed,  not  as  a  servitude 
attached  to  the  lands  of  Hillside  exclusively,  but  as  a  common 
benefit  pertaining  to  the  whole  lands  and  houses  to  the  east- 
ward of  a  stream  separating  Easter  and  Wester  Aberdour. 
The  possession  of  the  other  villagers  may  therefore  be 
pleaded  upon  by  the  respondent;  and,  besides,  it  must  be 
obvious,  that  if  the  possession  has  been  universal,  the  appel- 
lant has  no  interest  in  bringing  an  action  of  immunity 
against  any  one  individual.  On  this  hypothesis,  every  pro- 
prietor of  lands  and  houses  has  a  right  to  demand  that 
the  road  shall  be  kept  open ;  and,  of  consequence,  the  proof 
allowed  in  the  Court  of  Session  is  of  importance,  Ist,  In 
establishing  the  right  claimed  by  the  respondent;  and,  26, 
In  showing  that  the  appellant  has  no  interest  in  the  issue  of 
the  present  action. 

After  hearing  counsel, 

Tbb  Lord  Chancellor  Eldoh  said, 
"  My  Lords, 

*^  In  this  cause  there  arise  two  questions,  1.  Whether  the  Court 
of  Session  should  not  call  upon  Mr.  Stuart  to  state  the  purposes 
for  which  he  claims  the  loads  in  question  ?  2.  Whether  he  ought 
not  to  be  confined  to  proof  of  possession  had  by  himself  and  his 
predecessors,  proprietors  of  the  lands  of  Hillside  ? 

**  On  the  first  of  these,  I  have  no  conception  that  the  interlocutor 
of  the  Lord  Ordinary,  of  the  11th  of  December  1806,  ordaining  the 
respondent  to  give  in  a  condescendence  of  '  what  he  claimed,*  could 
be  held  to  mean  less,  than  that  he  should  state  the  nature  of  the 
servitude  claimed. 

''  This  daim  being  for  a  right  to  certain  roads  through  the  appel- 
lant's property,  the  proof  might  show  a  right  to  them  for  general 
purposes,  for  only  one  limited  purpose,  or  for  a  variety  of  specific 
purposes.  The  respondent  stated  that  he  claimed  two  roads  of  dif- 
ferent kinds,  one  a  foot  road^  and  the  other  a  road  for  horses  and 
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1813.        carriages ;  but  if  the  aigoment  at  the  bar  was  well  foundedy  there 
■'     was  no  occasion  for  him  to  haye  said  eren  so  much  in  his  ooiide- 
FARL  OF      scendence. 

MORTON 

^  ^*  It  was  said  that  the  road  claimed  to  the  harbour  of  Aberdoor 

STUART,  belonged  to  the  proprietors  of  tenements  to  the  eastward  ci  Aber- 
dour  Bum,  and  that  this  being  a  right  of  road  to  a  public  haibour, 
it  was  sufficient  to  condescend  upon  the  terminus  ad  quern  ;  but  I 
cannot  accede  to  this  doctrine.  It  was  not  said  that  this  was  a  pub- 
lic road  ;  but  that  it  belonged  to  the  proprietors  of  certain  tenements. 
As  suchy  it  might  be  for  particular  purposes  only — such  as  for  Iviiig- 
ing  to  these  tenements  commodities  landed  in  the  harbour ;  but 
this  is  quite  di£Ferent  from  a  road  to  be  used  by  all  his  Majesf/s 
subjects  for  all  purposes  and  on  all  occasions.  If  it  was  a  road  for 
particular  purposes  only,  the  persons  entitled  to  use  it  for  these  pur- 
poses might  clearly  be  preyented  from  using  it  for  any  other  pur- 
poses, as  not  within  the  rights  granted  to,  or  acquired  by  them. 

''  As  to  the  right  of  footpath,  the  Lord  Ordinary  thinks  that  the 
sea-shore,  being  publicijurisy  the  respondent  was  not  obliged  to  ass^ 
any  particular  uses  for  an  access  to  it.  But  I  conceire  that,  as 
different  persons  might  have  different  uses  for  an  access  to  the  sea- 
shore, it  was  necessary  for  the  respondent  to  state  what  use  he  pro- 
posed to  mske  of  such  access. 

"  On  the  second  question,  nothing  could  be  more  conyenient  to  a 
party  in  the  situation  of  the  respondent,  than  to  proceed,  as  he  claims 
a  right  to  do.  He  says,  let  me  enter  into  my  proof  of  what  the  roads 
are,  and  when  the  proof  is  completed,  the  Court  may  declare  for  what 
purposes  they  are  to  be  used. 

'^  But  when  the  right  claimed  is  a  seryitude  by  prescriptiOD  in 
fayour  of  the  lands  of  Hillside,  can  proof  be  allowed  as  to  any  right 
claimed  or  enjoyed  by  the  proprietors  of  other  lands? 

''  If  it  can,  only  see  what  inconyeniences  might  result  from  this, 
if  all  the  prescriptions  were  not  the  same.  The  prescription  of  A 
would  not  be  effectual  for  B,  nor  B's  for  C,  and  so  on.  When  die 
respondent,  instead  of  confining  himself  to  the  prescriptive  right  of 
himself  and  the  proprietors  of  Hillside,  proposes  to  give  proof  as  to 
the  possession  of  A,  B,  and  C,  of  the  roads  in  question,  all  this  may 
go  for  nothing :  If  he  should  show  that  A,  B,  and  C,  used  these 
roads  for  certain  purposes,  this  would  not  show  that  the  respondent 
had  a  right  to  use  them  for  any  purpose. 

<'  If  the  respondent's  right  is  founded  on  prescription,  then  he 
must  proye  his  own  case.  If  it  were  founded  in  a  grant  to  himself  and 
others,  then  he  might  proye  the  possession  of  these  othen,  to  show  that 
his  own  right  was  not  lost  by  non-use,  eyen  though  he  should  hare 
used  it  himself.  I  haye  brought  these  points  under  your  IxNrdships* 
consideration  at  present.  On  Friday  next  I  shall  be  ready  to  state 
what  occurs  to  me  as  the  fit  judgment  in  this  ( 
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On  the  2l8t  June  1813)  his  Lordship  resumed  the  case.                      jg|3, 
"  My  Lords,  

**  In  resuming  this  case,  I  shall  read  the  summons  of  declarator  to      morton 
yon.    (Summons  read.)   I  ohserve  that  this  action  had  two  objects ;  ^- 

1.  To  declare  that  the  proprietors  of  the  barony  of  Aberdour  were      ^^^^*''» 
free  from  any  servitude  to  the  lands  of  Hillside  of  the  roads  which 
were  claimed ;  and,  2.  If  a  servitude  was  found  to  exist,  to  hare  the 
extent  of  it  defined. 

**  The  defence  was,  that  by  prescription  the  proprietor  of  Hill- 
side had  a  right  to  the  roads  in  question.  This  appears  to  be  a 
sufficient  answer  to  what  was  asked  by  the  appellant,  as  to  the  re- 
spondent showing  by  what  title  he  claimed  the  road  in  question. 

'^  The  Lord  Ordinary,  on  the  11th  of  December  1806,  ordained 
the  defender  to  give  in  a  condescendence  of  nkai  he  claimed,  and 
what  he  offered  to  prove. 

^  A  condescendence  was  accordingly  given  in.  (Here  his  Lord- 
ship read  the  same.)  The  appellant  insisted  in  the  Court  below,  as 
he  has  done  at  the  bar,  that  this  was  not  such  a  condescendence  as 
ought  to  have  been  received,  as  it  neither  set  out  the  nature  nor  the 
purposes  of  the  servitude  claimed,  and  he  called  for  a  new  conde- 
scendence on  the  foUowing  points  : — I.  Whether  it  was  claimed  by 
grant  or  by  prescription  ?  As  to  this,  it  appears  to  me  that  this  was 
sufficiently  set  out  in  the  defences.  He  there  claimed  a  right  by 
prescription,  and  he  must  be  held  to  mean  such  a  length  of  pre- 
scription as  would  confirm  such  a  right  2.  What  were  the  ends 
and  purposes  to  which  the  roads  were  to  be  applied  ?  3.  What  pur- 
poses the  respondent  and  his  predecessors  have  had  of  the  roads  in 
question,  without  reference  to  the  possession  of  any  other  person  ? 
4.  Whether  the  stepping-stones  laid  down,  or  stiles  made  in  the 
^alls  through  which  the  roads  were  claimed,  had  been  made  at  the 
requisition  of  the  respondent  or  his  predecessor,  or  not  ? 

'*  As  to  this  last,  I  do  not  think  that  it  is  necessary  for  us  to  make 
&oy  alteration  in  the  interlocutors.  It  would  be  in  the  power  of  the 
parties,  at  taking  the  proof,  to  put  such  questions  to  the  witnesses 
M  would  bring  out  with  sufficient  distinctness  the  different  matters 
mentioned  in  this  article. 

^  As  to  the  second  and  third  articles,  the  Lord  Ordinary  has  ex- 
pressed himself  thus,  in  the  interlocutor  of  13th  January  1807 : 
'— *  That  the  defender  is  no  wise  called  on  to  assign  any  particular 

*  uses  for  an  access  to  the  sea-shore,  which  is  Juris  puhliciy  and  that 
'  the  general  use  of  the  road  in  question,  by  the  feuars  of  Aberdour, 

*  may  be  very  material  to  ascertain,  in  leading  any  proof  in  support 
of  the  defender's  claim  in  behalf  of  Hillside  to  the  same  benefit.' 

I  cannot  admit  what  is  here  laid  down  as  to  the  right  of  access  to 
^e  sea-shore  without  some  qualification.  It  is  somewhat  extraor- 
dinary that  this  doctrine,  as  to  its  being  unnecessary  to  assign 
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1813.       any  particular  uses  for  an  access  to  the  sea-shore,  as  being  jiim 

"  publicif  should  be  stated  in  an  interlocutor  which  had  reference  to 

EARL  OF     two  roads,  one  of  which  was  claimed  merely  as  a  footpath,  the  other 

^^  as  a  road  for  horses  and  carriages.    Thus,  on  the  admission  of  the  de- 

STUAET.      fender  himself,  this  right  of  access  to  the  sea  shore  does  not  give  a 

road  for  eyery  purpose. 

But  it  was  said,  it  would  appear  from  the  proof  what  were  the  uses 
to  which  the  roads  claimed  could  be  applied.  It  appears  to  me, 
howeyer,  that,  before  leading  the  proof,  the  pursuer  has  a  right  to 
know  what  one  party  has  to  proye  and  the  odier  to  disprove*  SiqK 
pose  a  footpath  were  claimed  for  access  to  the  sea-shore  for  the  pur- 
poses of  bathing,  if  the  Court  was  of  opinion  that  a  servitude  for  the 
purposes  of  bathing  could  not  be  maintained,  there  would  be  no  oc- 
casion to  go  into  proof  with  regard  to  it 

**  As  to  the  other  road,  it  was  said  that  this  must  be  a  road  for 
all  purposes,  because  it  was  a  road  to  a  public  harbour.  This  might 
be  true  of  a  highway,  open  and  public  for  all  the  king's  subjects ; 
but  it  is  very  different  here,  where  the  question  is,  if  this  road  beloagi 
to  the  proprietor  of  a  certain  estate  or  not  ? 

''  It  matters  not  in  this  case,  what  might  or  what  may  or  may  not 
be  competent  to  the  feuars  of  Aberdour.  It  is  possible  that  they 
may  have  a  very  limited  right  in  the  road  in  question,  such  as  to 
bring  home  articles  to  their  tenements  or  the  like.  Any  proof  as  to 
them  is  either  unnecessary,  or  it  is  inadmissible,  where  the  respond- 
ent founds  his  claim  on  prescription.  He  must  make  out  his  csk 
by  proof  of  the  roads  having  been  used,  not  by  these  feuars,  but  by 
himself  and  his  predecessors,  or  their  tenants. 

**  In  these  respects,  therefore,  I  conceive  that  the  judgment  must 
be  altered  by  your  Lordships." 

It  was  therefore  ordered  and  adjudged  that  the  interloea- 
tors  of  the  Lord  Ordinary,  of  12th  and  26th  May  1807, 
and  of  the  Lords  of  Session,  of  10th  July  1807,  be  re- 
versed. And  it  is  further  ordered,  that  the  cause  be 
remitted  back  to  the  Court  of  Session,  to  review  the 
interlocutor  of  the  Lord  Ordinary  of  13th  January  1807 ; 
and  to  ordain  the  defender  to  lodge  a  new  condescen- 
dence, stating  particularly  what  he  claims,  and  what 
he  offers  to  prove,  and  that  the  Court  do  then  proceed 
as  shall  seem  just. 

For  the  Appellant,  Sir  Samuel  Eamilly,  The.  W.  Baird. 
For  the  Respondent,  Wm.  Adam.  Wm.  JErskir^ 
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Thomas  Hall,  Merchant  in  Berwick-upon-\  1813. 

Tweed,  and  Claud  Rubsbl,  Acconntant  f  AimeUanta  •  T" 

in  Edinburgh,  Trustee  upon  the  Seques-  f    ^            '  °^^;  *°' 

trated  estate  of  the  said  Thomas  Hall,    )  boss. 

Ubrculbs  Ross,  Esq.  of  Rossie,  BespandenL 

H^use  of  Lords,  23d  June  1813. 

Landlord  and  Tbnant — ^Warranty  in  Lbasb — Retention  op 
/  Bbnt — Damages. — In  a  lease  of  fishings,  the  tenant  resisted  pay- 
ment of  his  rent,  on  the  ground  of  alleged  injury  done  to  the  fish- 
ings by  the  operations  of  the  landlord  in  the  riyer,  and  at  the  chief 
fishing  station,  and  damages  arising  therefrom.  Held  him  not  en- 
titled to  retain  the  rent  on  account  of  such  alleged  damages.  In 
the  House  of  Lords,  case  remitted  for  reconsideration,  with  an 
opinion  that  damages  were  due,  and  that  it  fell  on  the  Court  of 
Session  to  ascertain  and  fix  the  damages. 

A  lease  was  entered  into  by  the  appellant  of  the  fishings 
of  Sonthesk,  belonging  to  the  respondent, — ^the  appellant 
having  appeared  at  a  public  roup  of  the  same,  and  offered 
£600  of  yearly  rent  for  a  twenty-one  years'  lease  after 
Candlemas  1801. 

This  lease  described  the  fishings  as  **  All  and  whole  the 
**  salmon  fisheries  within  the  water  of  Montrose  River  of 
*'  Sonthesk,  and  on  the  sea  coast  belonging  to  the  estate  of 
**  Rossie,  together  with  the  salting  house  at  Rossie,  as  the 
**  said  fishings  and  salting  house  were  lately  possessed  by 
**  John  Richardson^  Esq!^  And  there  was  absolute  warran- 
dice of  the  lease,  *'  in  so  far  as  the  different  stations  have 
"  been  hitherto  fished  or  occupied'* 

There  was  no  restraint  in  the  lease  against  the  landlord 
exercising  any  act  of  property  which  he  might  think  proper, 
snd  accordingly,  soon  after  the  commencement  of  the  lease, 
he  erected  a  dock  for  the  repairing  of  ships,  upon  the  island 
of  Rossie,  being  one  of  the  principal  fishing  stations. 

The  appellant  alleged  that  this  erection  had  injured,  in 
a  very  considerable  degree,  the  yearly  value  of  the  fishings, 
and  this  was  done,  although  the  fishings  were  expressly 
let  «( as  lately  possessed  by  John  Richardson^  Esq.y*  and 
although  they  were  warranted  to  him,  **  in  so  far  as  the 
**  different  stations  have  been  hitherto  fished  or  occupied 
"  at  all  hands  mortal." 

A  claim  of  damages  having  been  preferred  for  Hall  dur- 
ing the  first  year  of  the  lease,  this  was  referred  to  arbitra- 
tion, and,  after  taking  proof,  the  arbiter  found,  by  his  de- 


730  CASES  ON  APPEAL  PROM  SCOTLAND. 

1813.       cree  arbitral,  that  the  operations  connected  with  these 
erections  had  injured  the  fishings  during  the  preyioDS  sea- 


HALL,  &c.    gQjj^  ^^^  awarded  £133  of  damages. 
R088.  The  injury  during  the  succeeding  seasons  having  been 

greater,  he  preferred  a  further  claim,  but  this  was  resisted, 
coupled  with  a  refusal  to  submit  the  matter  to  arbitratioD; 
and  the  respondent  having  threatened  a  charge  for  payment 
of  the  rent  on  the  lease,  the  appellant  brought  a  suspensioo. 
This  being  passed,  and  the  letters  expede,  the  question 
came  to  be  discussed  before  Lord  Balmuto,  who  was  pleased 
to  pronounce  this  interlocutor,  ordering  the  suspender  to 
lodge  the  bill  for  the  sum  of  £600,  consigned  by  him  in  the 
Montrose  Bank,  in  process,  being  the  year's  rent  due  at 
Martinmas  1802,  in  order  that  the  same  may  be  delivered 
up  to  the  landlord,  without  prejudice  to  his  claim  of 
damages. 

When  the  rent  fell  due  at  Martinmas  1803,  the  appellant 
brought  another  suspension,  which  was  conjoined  with  the 
former  process. 

The  appellant  having  been  ordered  to  gi?e  in  a  conde- 
scendence of  damages  incurred  to  the  fishings,  this  was  done, 
and  a  proof  allowed  and  taken.  In  the  meantime^  a  third 
suspension  was  brought,  as  to  the  year's  rent  due  at  Mar- 
tinmas 1804,  which  was  also  conjoined.  The  Lord  Ordi- 
nary then,  upon  advising  the  state  of  the  whole  cause,  pro- 

Nov.  I2yld05.i^ounced  this  interlocutor  :  **  Having  considered  the  mntoal 
"  memorials  for  the  parties  in  the  conjoined  suspensiotts 
*'  offered  against  payment  of  the  rents  of  Kossie  fishings  for 
*'  the  years  1802,  1803,  and  1804,  payable  at  the  term  of 
'<  Martinmas  each  of  these  years,  with  the  whole  former 
**  proceedings,  repels  the  reasons  of  suspension,  finds  Ute 
**  letters  and  charge  orderly  proceeded,  under  deduction  of 
''  the  sum  of  £600,  consigned  by  the  suspender  with  the 
"  branch  of  the  Bank  of  Scotland  at  Montrose,  as  the  year'i 
'*  rent  for  1802,  and  which  was  ordered  to  be  paid  up  to  the 
*'  charger,  and  decerns :  Finds  the  suspender  liable  in  ex- 
**  penses,  and  ordains  an  account  thereof  to  be  given  in, 
''  and,  when  lodged,  allows  the  suspender  to  see  and  object 
*^  to  the  same."    On  representation  the  Lord  Ordinary  ad- 

Kov.  28, hered.     On  further  representation,  the  Lord  Ordinary  found 

that  he  was  entitled  to  credit  for  £400  admitted  to  baTO 

Dec.  20,—^  been  paid,  and  quoad  ultra  adhered. 

May  22, 1807.     On  reclaiming  petition  to  the  Court  the  Lords  adhered. 

Dec.  ], And,  on  further  petition,  they  adhered. 
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This  latter  jndgtnent  having  been  pronoaneed  by  a  nar-       1813. 
row  majority,  the  present  appeal  was  brought  to  the  House 


of  Lords.  HAIX.&C. 


V. 


Pleaded  far  the  Appellant— The  appellant,  Mr.  Hall,  paid  boss. 
A  high  rent  for  the  above  mentioned  fishingSi  and  he  was 
therefore  entitled  to  expect  he  should  be  allowed  to  possess 
them  without  interruption  or  molestation  from  any  quarter, 
and  particularly  without  molestation  or  interruption  occa- 
sioned  by  the  respondent,  to  whom  that  high  rent  was  to  be 
paid.  The  contract  of  lease  is  a  bona  fide  contract,  which 
implies  in  its  very  nature  that  the  tenant  shall  have  a  free 
and  uninterrupted  enjoyment  of  the  subject  let  to  him ;  and, 
consequently^  if  such  enjoyment  is  prevented  or  interrupted 
by  any  operations  of  his  landlord,  he  has  a  right  to  expect 
compensation  for  the  damage  that  has  ensued.  Such  claim  of 
damage  is  founded  in  the  very  nature  of  the  contract,  with- 
out any  express  obligation  undertaken  by  the  landlord  to 
that  effect ;  but,  in  the  present  case,  there  is  superadded 
an  explicit  obligation  by  the  landlord,  whereby  he  is  bound 
to  warrant  the  fishings  in  question  to  the  appellant,  in  so  far 
^'  as  the  different  stations  have  been  hitherto  fished  or  oc- 
^^  cupied  at  all  hands  mortal."  Warrandice  at  all  hands 
imports  not  only  that  the  use  and  possession  of  the  subject 
shall  be  made  good  to  the  tenant,  undisturbed  by  any  ope- 
rations of  the  lessor,  but  undisturbed  by  the  operations  of 
any  person  whatever. 

The  appellant  has  instructed  by  the  clearest  evidence, 
that  his  possession  was  interrupted  in  a  variety  of  different 
ways,  in  consequence  of  operations  carried  on  even  by  the 
respondent  himself,  or  by  those  acting  under  authority  from 
him,  with  a  view  to  his  profit  and  advantage.  A  dock  was 
erected  at  one  of  the  most  valuable  fishing  stations  let  to 
the  appellant,  and  the  fishing  there  was  interrupted  and  in- 
jured by  the  materials  laid  down  in  the  bed  of  the  river  for 
constructing  the  dock ;  by  foul  water  being  poured  into  the 
river,  which  turned  away  the  salmon  ;  and  from  vessels 
being  allowed  to  lie  in  the  fishing  stations  so  as  to  obstruct 
the  fishery  in  a  very  great  degree.  In  these  various  ways 
the  respondent  has  incurred  the  warrandice  of  the  lease,  and 
the  appellant  is  entitled  to  recover  from  him  whatever  loss 
and  damage  have  been  sustained  from  the  respondent's 
breach  of  contract* 
All  the  pretences  set  up  by  the  respondent,  in  the  view  of 
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1813.  avoiding  implement  of  his  obligation  of  warrandice  to  the 
-— ..1^  appellant,  are  frivolons  in  the  extreme.  The  intennptkm 
HALL.  &0.  given  to  the  fishings  in  the  different  ways  above  mentioned, 
is  proved  beyond  dispute ;  and  where  a  salmon  fishing  is 
interrnpted  there  must  unavoidably  be  damage.  It  ia  an 
absurdity  to  say,  that  a  tenant  suffers  no  damage  although 
he  proves  that  the  fish  were  scared  away,  and  that  he  is 
prevented  from  carrying  on  the  fishing  by  obstructions  of 
different  kinds. 

PUaded  for  the  Respondent. — The  rents  of  the  years  in 
question  have  been  long  due  to  the  respondent,  in  terras  of 
the  lease  entered  into  between  him  and  the  appellant,  Mr. 
HalL  This  just  and  liquid  debt  is  by  no  means  compen- 
sated, nor  ought  payment  of  it  to  be  held  on  account  of 
claims  of  damages,  which  even  the  appellants  seem  to  admit 
are  of  a  trifling  nature,  more  especially  when  it  is  consider- 
ed that  the  chief  subject  of  complaint  is  the  erection  of  the 
dock  on  Bessie  Island,  of  which  Mr.  Hall  was  perfectly 
aware  before  he  took  the  lease  of  the  fishings,  and  which 
his  agent  saw  carrying  on  without  making  any  objection. 
But,  2.  Not  only  have  the  appellants  completely  failed  in 
their  endeavours  to  substantiate  their  allegations,  bnt  it  ia 
established  by  the  clearest  and  most  convincing  evidence, 
that  no  damages  whatever  have  been  occasioned  to  the 
fishings  by  any  operations  which  the  respondent  carried  on, 
or  for  which  he  was  answerable ;  and  that  Mr.  Hall  was  in 
no  degree  prevented,  during  the  years  of  his  lease,  from 
enjoying  the  full  benefit  of  these  fishings,  in  so  far  as  they 
had  been  possessed  by  former  tenants. 

After  hearing  counsel. 

Lord  Chancellor  Eldon  said, 
**  My  Lords, 

^'  This  is  an  appeal  against  certain  interlocutors  of  the  Couit  of 
Session.  The  most  material  interlocutor  of  the  Lord  Ordinary,  upon 
which  the  others  are  founded,  is  that  of  the  12th  No?.  1805.  (Here 
his  Lordship  read  the  same). 

<<  In  this  case,  a  lease  was  made  by  the  respondent  Boss  to  the 
appellant  Hall  of  certain  fishings.  I  lay  entirely  out  of  Tiew  the 
&ct,  which  has  been  a  good  deal  founded  on,  that  Ross  had,  before 
this  time,  formed  a  plan  for  constructing  a  dry  dock,  and  that  the 
appellant  knew  of  such  his  intention.  Nothing  can  be  more  dan- 
gerous than  our  construing  a  contract  by  any  thing  out  of  the  con- 
tract.   The  parties,  in  their  contract,  say  nothing  as  to  this  dock ; 
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we  have  nothing  to  do  here  with  the  intentions  of  the  one  party,  or        1813. 
the  knowledge  of  the  other  in  regard  to  it    The  only  qnestion  for      '"■ 
us  to  consider  is,  what  Ross  meant  to  gire  under  the  lease,  and  what    ^^^^f  ^c. 
Hall  meant  to  hold  ? 

'*  The  lease  lets  to  him  the  following  subjects.  (Here  his  Lord- 
ship read  the  description  of  the  fishings  in  the  lease,  with  the  terms 
of  the  warranty,  absolnte  and  from  fact  and  deed). 

**  Without  any  exception  to  what  was  said  at  the  bar,  as  to  the 
warranty  that  would,  by  the  law  of  Scotland,  have  been  implied  in  a 
lease  like  this,  it  appears  to  me  to  have  been  the  clear  intent  of  the 
parties,  that  this  lease  should  contain  two  species  of  warranty,  one 
as  to  the  mode  of  fishing  formerly  practised  against  all  the  world, — 
the  other,  as  tetany  improyed  modes  of  fishing  from  the  acts  and 
deeds  of  the  lessor. 

'^  The  rent  was  £600  a-year,  being,  as  was  stated,  a  considerable 
increase  oyer  any  former  rent ;  and  a  great  deal  of  argument  was 
used  upon  this,  that  the  fishings  could  not  haye  been  damaged  by 
the  respondent's  operations  in  the  present  case,  because  the  appel- 
lant's lease  was  disposed  of  to  an  advantage,  a  giassum  of  £250 
haying  been  obtained  for  it.  But  when  we  are  to  consider  of  this 
jadicially,  we  must  lay  all  this  out  of  the  case.  Even  though  the 
fishings  had  been  subset  at  £1200  a-year,  if  the  appellant  had 
suffered  damage  and  injury  in  preyious  years,  this  would  not  haye 
compensated  him  for  such  damage  and  injury. 

*^  But  it  is  true,  you  must  proye  such  damage  and  injury.  It  was 
8aicl|  in  the  present  case,  that  the  eyidence  did  not  establish  this.  I 
shall  show  you  how  it  appeared  to  the  Court  of  Session,  and  how 
they  dealt  with  it. 

"  There  appear  to  haye  been  fourteen  of  the  Judges  present  at  the 
last  decision  of  this  cause,  according  to  the  notes  of  their  speeches, 
with  which  we  haye  been  furnished.  Seyen  of  the  judges  who  spoke, 
were  for  altering  the  former  judgment.  Of  course  they  must  haye 
been  of  opinion  that  the  appellant  had  sustained  damage. 

^'  Lord  Balmuto  does  not  admit  that  he  sustained  any  damage ; 
but  considers  that  there  might  haye  been  an  inconyeniency,  which 
the  appellant  might  haye  obyiated  by  adopting  a  new  mode  of  fish* 
ing.    But  the  landlord  had  no  right  to  force  the  tenant  to  this. 

'^  Lord  Armadale,  although  his  judgment  was  against  the  appellant, 
admits  that  he  sustained  damage  to  some  amount ;  but,  as  he  could 
not  state  the  amount  of  such  damage  with  precision,  he  decided  against 
the  suspender. 

'*  Lord  Craig  thinks  there  might  be  damage ;  but  that  the  amount 
of  it  was  not  to  be  ascertained.  The  Lord  Justice  Clerk  thinks  there 
might  be  damage,  but  that  it  was  yague  and  uncertain ;  he  mentions 
that  salmon  seemed  to  be  capricious  and  whimsical  in  their  nature  and 
habits,  and  after  giying  damages  for  one  year,  in  the  next  the  fishing 
might  be  more  productiye  than  oyer.     Bat  this  principle  will  not 
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1813.       do,  the  sabseqaent  prodaotiTenefla  is  no  eompensation  for  damages  ia 

—    former  years. 

HALL,  &o.        "  Lord  Meadowbank  alone  says  that  no  damage  has  been  piDved. 

Two  of  the  judges.  Lords  Glenlee  and  Robertson,  state  no  grounds  for 

their  opinion^    Thus  a  great  majority  of  the  Court  were  of  opmon 

that  damage  had  been  sustained. 

''  I  hare  always  found  cases  of  salmon  fishing  of  considerable  diffi« 
culty,  from  the  discussion  entered  into,  as  to  temper  and  dispoeitioii 
of  the  salmon,  and  as  to  their  smell  and  taste.  On  thb  I  find  gnat 
contrariety  of  opinion ;  so  in  the  present  case,  I  find  it  matter  of  dis- 
pute,  if  they  are  more  or  less  nice  and  deUcaie  in  their  habits,  and  if 
a  muddy  river  is  disagreeable  to  them  or  not  But  when  two  men 
enter  into  a  contract  as  to  a  salmon  fishing,  I  think*  it  is  much  more 
important  to  consider  if  they  observed  their  contract,  or  have  departed 
from  it,  than  to  enter  into  the  discussions  of  philosophoa  on  the 
world  of  fish. 

<«  It  was  argued  to-day^  that  eyen  though  the  appellant  had  lost  one 
fishing  station,  yet  if  he  caught  as  many  fish  as  before^  at  the  t^ 
maining  stations,  then  he  had  sustained  no  damage.  But  if  be  con- 
tracted for  ten  fishing  stations,  what  right  would  the  respondent  have 
to  reduce  them  to  nine  ? 

"  In  this  country,  when  we  get  at  a  case  of  damage,  we  neyer  hear 
of  giving  judgment  against  a  party  who  has  sustained  the  danu^ge. 
We  say,  that  when  you  arrive  at  the  point  of  damage,  by  fixing 
whether  liability  attaches  in  the  particular  case,  you  may  settle  the 
amount  to  be  given  in  one  of  two  ways;  if  you  can  get  persons  of 
skill  in  such  matters  to  give  a  distinct  opinion  thereon,  the  mmmtd 
may  be  fixed  in  that  way ;  if  you  cannot  obtain  this,  then  nominal 
damages  are  given. 

^^Isee  the  Court  below  had  difficulty  as  to  the  amount  of  the  damage 
in  this  case.  From  the  arguments  urged  at  the  bar,  I  had  at  fiirt 
thought  that  the  appellant  had  made  no  distinct  avermoit  on  the 
subject ;  but  I  see  that  he  lays  his  damages  in  his  condescendence 
at  £200  a-year.  On  the  other  hand,  it  was  said  that  the  decreet 
arbitral  might  enable  me  to  fix  the  damages.  It  cannot  do  this  ;  bol 
it  is  evidence  of  damages  of  some  amount  being  due,  for  the  period 
to  which  it  relates. 

"  The  Lord  President  says,  that  there  are  a  great  many  cases  where 
the  Court  gives  damages,  by  conjecturing  as  to  their  amount ;  and 
there  are  other  judges  of  same  opinion. 

*^  As  to  the  law  of  the  case,  one  of  the  judges  thought  that  no  dam- 
ages  are  due,  because  navigation  is  the  primary  use  of  all  waters.  He 
says, '  it  is  amusing  to  hear  a  complaint  that  fishers  are  interrupted 
*  in  their  employment  by  ships.'  But  when  a  party  binds  himself 
to  pay  £(J00  a-year  for  a  salmon  fishing,  if  the  proprietor  of  the  fisb- 
ng  thought  fit  to  destroy  it,  in  order  to  serve  any  purpose  ooimected 
with  navigatioui  the  tenant  might  legitimately  consider  it  far  from 
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amunng  to  be  still  obliged  to  pay  his  rent.   Upon  the  whole,  therefore,        ^§^3, 

08 1  consider  that  damage  has  been  done  to  the  tenant's  fishing  in  this 

case,  I  think  this  ought  to  be  declared  by  your  Lordships'  judgment, 

and  that  the  cause  ought  to  be  remitted  back  to  the  Court  of  Session 

to  reyiew  all  their  interlocutors,  and,  with  this  finding,  to  do  as  they 

shall  see  just,  taking  care  always  that  the  appellant  be  confined  to 

the  premises  laid  in  his  condescendence." 

Lord  Rbdesdalb  said, 

"  My  Lords, 
*'  When  one  of  two  contracting  parties  to  a  contract  alleges  that  he 
has  receired  damage  in  the  subject  of  the  contract,  it  is  not  enough 
to  say,  that  its  produce  on  the  whole  has  been  as  good  as  it  was 
before.    The  party  must  answer  for  this  damage  on  the  contract* 
If  ten  fishing  stations  are  contracted  for,  and  one  of  them  is  injured, 
that  is  damage.    Nay,  that  there  was  actual  damage  in  this  case, 
seems  to  be  admitted.    The  chief  difficulty  is  to  ascertain  the  amount 
of  the  damage.    This  is  a  duty  which  falls  upon  the  Court.    I  see 
they  have  done  it  in  other  cases,  and  that  it  was  done  in  the  case  of 
Wight  o.  Dickson,  decided  this  morning.      On  this  case,  and  on  Dow,  vol.  i. 
others  of  a  similar  nature,  there  appears  to  be  reason  to  lament  that  P-  ^^^' 
the  Court  of  Session  has  not  the  same  means  of  coming  to  a  right 
decision  that  we  possess  in  this  country." 
The  Lords  find.  That  if  the  acts  of  the  respondent  com-  Journals  of 
plained  of  occasioned  any  damages  to  the  tenant  of  the  *^®^^**^*®  • 
fishings  demised,  the  amount  of  such  damages  ought  to 
be  paid  by  the  respondent ;  and  farther  find,  that  some 
damages  were  sustained  by  the  tenant ;  And  it  is  there- 
fore ordered  and  adjudged.  That  the  cause  be  remitted 
back  to  the  Court  of  Session  in  Scotland,  with  an  in- 
struction to  the  Court  to  ascertain  the  amount  of  the 
damages,  either  by  allowing  the  appellants  to  examine 
witnesses  for  the  purpose  of  establishing  that  amount  to 
or  within  the  extent  thereof  limited  in  the  condescen- 
dence, with  liberty  also  for  the  respondent  to  examine 
witnesses  touching  the  same,  if  he  shall  think  fit,  or  to 
ascertain  it  in  such  other  manner  and  proceeding  as 
may  be  according  to  the  practice  of  the  Court,  and 
thereupon  the  Court  is  to  proceed  as  shall  be  just :  And 
it  is  further  ordered  and  adjudged,  That,  with  these  find- 
ings and  directions,  the  Court  of  Session  do  review  all 
parts  of  all  the  interlocutors  complained  of  in  the  said 
appeal,  and  after  such  review  to  do  therein  what  shall 
appear  to  the  said  Court  to  be  just. 
For  Appellants,  Wm.  Adam,  Sir  Samuel  RoMlly^  Tho.  W. 

Bairdj  W,  G.  Adam, 
For  Respondent,  Wm.  Murray^  James  Walker. 
VOL.  V.  3    b 
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HBNDBUOXr, 


(Fao.  Coll.  p.  518.) 


&c.     '  Messrs.  Henderson  and  Sbllar,  Merchants)  jjmOlants' 
^\^  in  Liverpool,  ....)- 

ALLAN,  &C.  ^ 

Alexander  Allan    and  Others,    XTnder-\ 

writers  on  the  ship  Imperial,  on  a  voyage  f  JUnMmdadi 
from  Liverpool  to  Africa  and  back,  andj        ^^ 
Others,  Underwriters  on  the  cargo,  / 

House  of  Lords,  23d  Jane  1813. 

Imsttrancb — Deviation — Concealment.— A  policy  of  insorance,  of 
a  vessel  and  cargo  to  the  African  coast  and  back,  bore,  ^<  witb  B- 
'^  berty  to  exchange  goods  with  other  ships,  and  to  sail  to,  andtow^ 
*<  and  stay  at  any  port  or  ports  or  places  whatsoever  and  wbefe* 
"  soever,  without  being  a  deviation."  No  mention  was  made  that 
another  vessel  was  to  co-operate  as  a  tender,  and  the  ordiiiaiy  pie- 
miam  of  six  per  cent,  was  paid;  Held  that  this  co-operation  ought 
to  have  been  disclosed,  as  it  changed  the  risk  from  the  ordiaary  ooe 
of  a  single  ship^  and  prolonged  materially  the  length  of  the  vojsga 

The  appellants  were  owners  of  five-sixths  of  the  ship  Im- 
perial, of  500  tons,  which,  in  the  end  of  January  1803,  set 
sail  from  Liverpool  for  the  coast  of  Africa,  and  from  thence 
to  return  direct  to  Liverpool  with  a  cargo  of  palm  oilf  gold 
dust,  ivory,  and  other  produce  of  the  country.  The  valoe 
of  the  vessel  was  £10,000,  and  the  cargo  upwards  of  £20,000. 

To  secure  this  interest,  the  appellants  effected  insur- 
ances in  different  English  offices  to  a  considerable  amount; 
and,  in  prosecution  of  the  same  object,  in  Scotland,  they  ad- 
dressed the  following  letter  to  Messrs.  Liddle,  insurance 
Jan.  21, 1803.  brokers,  Leith:  ''  Please  effect  two  thousand  pounds,  per 
''  the  Imperial,  Thomas  Marshall,  at  and  from  Liverpool  to 
"  the  coast  of  Africa,  and  the  African  islands,  during  her  itag 
'*  and  trade  there,  and  from  thence  back  to  Liverpool,  uiih 
''  liberty  to  exchange  goods  with  other  ships,  at  six  pounds  per 
"  cent.  The  Imperial  was  lately  built  at  South  Shields, 
"  originally  intended  for  the  service  of  the  East  India  Gom- 
"  pany,  is  five  hundred  and  thirty  tons  register,  copper- 
"  fastened  and  copper- sheathed  up  to  the  bends,  and  intended 
'*  to  sail  in  about  a  week.  Upwards  of  £5000  has  been 
"  done  on  her  on  these  terms  to  day  here.  As  your  under- 
"  writers  may  not  be  accustomed  to  these  risks,  it  may  be 
**  necessary  to  say,  that  we  purchase  no  slaves,  nor  does  the 
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"  ship  go  to  the  West  Indies:  We  barter  the  produce  and       1818. 
"  manofacturefi  of  this  conntry  for  the  produce  of  Africa."       — ^— 

In  consequence  of  this  letter,  a  policy  to  the  extent  of  ^'^^^^^^^^ 
£2000  was  effected  on  the  21st  day  of  January  1803,  ''  On  v! 

"  the  ship  Imperial,  to  and  from  Liverpool  'to  the  coast  of  ^^^^»  ^*'' 
'*  Africa,  and  the  African  islands^  during  her  stay  and  trade 
"  there,  and  from  thence  back  to  Liverpool,  ivith  liberty  to 
'f  e«cAan^6  goods  with  other  ships:  And  it  shall  be  lawful 
"  for  the  said  ship,  in  her  voyage,  to  proceed  and  sail  to,  and 
'^Umchand  stay  at  any  port  or  places  whatsoever  and 
**  wheresoever,  without  being  a  deviation^  without  prejudice 
"  to  the  insurance.    Total  £10,000,  premium  6  per  cent." 

FoUcies  were  also  opened  by  the  appellants  on  the  goods 
per  the  said  ship,  all  in  the  same  terms,  viz.,  **  At  and  from 
"  the  vessel's  arrival  twenty-four  hours  at  her  first  place  of 
'*  trade  on  the  coast  of  Africa,  during  her  stay  and  trade  there, 
**  and  from  thence  back  to  Liverpool :  and  the  vessel  was  to 
*'  have  liberty  to  touch  and  stay  at  any  port  or  ports  what- 
"  soever,  as  before  mentioned." 

The  Imperial,  with  her  cargo,  was  worth  £30,409.  4s.,  and, 
deducting  the  share  of  a  Mr.  Lightbody  (owner  to  the  extent 
of  one-sixth),  the  appellants'  interest  amounted  to  £25,341. 
And,  on  the  two  interests  of  ship  and  cargo,  policies  were 
opened  in  England  and  is  Scotland  to  the  amount  of  £17,550, 
leaving  uninsured  £7791  sterling. 

The  appellants  further  explained  the  following  circum- 
stances in  regard  to  this  particular  trade,  and  the  usage  which 
prevailed  in  regard  to  it,  which  they  offered  to  prove  by  evi- 
dence:— That  itwasa  trade  conducted  on  the  principles  of  bar- 
ter. The  inhabitants  neither  gave  nor  got  credit,  and  no  bills 
were  granted  for  balances ;  but  the  outward  bound  cargoes  of 
European  vessels  were  exchanged  for  the  produce  of  Africa, 
so  that  when  any  surplus  of  the  outward  bound  cargo  remains, 
it  must  either  be  sold  to  the  masters  of  other  European 
vessels  on  the  coast,  or  brought  home  again.  In  the  course  of 
trading  too  with  the  natives,  in  consequence  of  their  selecting 
some  part  and  leaving  another,  the  cargo  usually  got  unas- 
sorted, which  made  it  necessary  to  make  up  these  deficiencies 
by  exchanges  with  the  masters  of  European  vessels  on  the 
coast  Further,  it  was  stated,  that  when  two  or  more  vessels 
in  the  same  employ  meet  on  the  coast,  it  was  customary  for 
masters  not  only  to  aid  each  other  by  mutual  exchanges,  but 
to  aid  the  dispatch  of  the  one  most  forward,  by  assisting  her 
with  cargo  homeward,  and  relieving  her  of  outward  cargo 
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1813*       unexpended,  witboat  regard  to  any  proportion  between  the 
"""""■"■"    goods  so  delivered  or  received  ;  and  that  this  mode  tended 
&c.     '  greatly  tofacilitate  the  dispatch  of  both  vessels.  Itwastbere- 
V-         fore  common  with  traders  in  the  African  trade  todispatch  twa 
ALLAN,  &c.   yggggig  within  a  ^hort  time  of  each  other,  giving  the  control 
to  the  most  experienced  master,  and  he  in  the  sabordinate 
command  is  dispatched  from  place  to  place  as  the  other  aeeB 
fit ;  and  when  a  cargo  has  been  collected  snfficient  to  dis- 
patch one  of  the  vessels,  he  having  this  control  fills  ber 
with  a  homeward  cargo,  and  relieves  herofheranexpended 
outward  cargo,  without  regard  to  any  proportion  between 
the  goods  so  delivered  or  received ;  and  the  vessel  so  loaded 
is  dispatched  homeward.    This  line  of  conduct  is  plainlj 
beneficial  to  all  interested,  as  it  facilitaces  dispatch. 

To  obviate  as  much  as  possible  the  fatal  consequences  of 
delay  in  so  complicated  a  trade,  and  in  so  barbarous  a 
country,  a  smaller  vessel  is  usually  sent  out  before  the  larger 
one,  with  a  valuable  cargo,  and  orders  to  contract  and  pay  for 
a  sufficient  quantity  of  wood  to  load  both  ships.  She  thai 
proceeds  first  to  Gaboon,  where  the  wood  is  gat,  contraeU 
and  pays  for  a  large  quantity  of  wood,  and  orders  it  to  be 
brought  down  from  the  country  to  the  coast,  (a  work  of 
time)»  informing  the  traders  that  another  ship  is  to  call  tax 
part  of  it,  she  takes  part  herself  on  deck.  Then  she  goes  on 
to  Calabar  for  her  cargo  of  palm  oil,  for  which  she  barters 
her  cargo  of  salt,  and  also  opens  a  trade  for  the  other  sbip 
which  is  to  follow.  About  the  time  the  small  ship  is  full  of 
cargo  the  large  ship  arrives,  after  calling  at  Gaboon,  and 
getting  there  her  part  of  the  wood  on  board,  she  then  joins 
the  small  vessel  at  Calabar,  puts  her  wood  on  board  of  her, 
and  dispatches  her  home,  and  takes  on  board  whatever  part 
of  her  outward  cargo  remained  undisposed  of;  and  she  re- 
mains to  conclude  her  trade  and  complete  her  cargo.  It 
was  thus  that  the  appellants  did  in  the  present  case.  Thej 
sent  out  the  George  sometime  before  the  Imperial ;  and  ves- 
sels so  circumstanced  are,  in  the  African  trade,  said  to  be  ten- 
ders to  the  other,  and  only  pay  half  dues  in  consequence. 

The  plan  of  the  voyage,  as  shown  by  the  instructions  given 
to  the  captains  of  the  Imperial  and  George,  was  as  abofo 
detailed ;  the  Imperial,  after  getting  her  palm  oil  on  board 
at  Calabar,  was  to  proceed  to  Cameroon,  to  finish  her  trade 
there,  and  in  purchasing  ivory,  pepper,  and  bees'  wax,  and 
thence  she  was  to  go  to  Gaboon  to  fill  up  the  ship  vrith  the 
wood  which  the  George  had  contracted  for. 
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Accordingly  the  Imperial  sailed  from  Liverpool  on  Jan.       1813. 
1803,  with   her  assorted  cargo  for  the  voyage    insured.    —— — 
She  arrived  at  Gaboon  on  the  28th  March,  and  took  as  much  ""^J*^*» 
wood  as  she  could  stow,  consistently  with  her  out  cargo  still         v. 
on  board*   A  mutiny,  and  ultimate  loss  of  some  of  the  seamen,  ^^^^^^  *^* 
took  place  here,  and  detained  the  ship.     She  afterwards 
proceeded  to  Calabar,  where  she  found  the  George  nearly 
fall  of  oil  and  barwood ;  and  that  ship  sailed  in  a  few  days  for 
Liverpool,  having  received  on  board  the  thirty  tons  of  bar- 
wood  which  encumbered  the  deck  of  the  Imperial,  and  de- 
livered over  in  return  to  the  latter  ship  the  portion  of  her 
outward   cargo  still  undisposed  of.    The  Captain  of  the 
George,  being  an  o£Scer  of  greater  experience,  took  the  com- 
mand of  the  Imperial,  and  the  Captain  of  the  Imperial  went 
home  with  the  George,  after  having  supplied  the  Imperial 
with  six  of  the  George's  men. 

The  Captain  of  the  Imperial  now  finished  his  trade  at 
Calabar.  He  next  sailed  for  Cameroon,  to  finish  his  ivory 
trade,  where  he  was  detained  sometime,  owing  to  a  quarrel 
between  the  natives  and  the  crews  of  other  vessels,  which 
the  natives,  as  usual,  resented  on  all  Europeans  indiscrimi- 
nately. Afterwards  he  proceedetl  with  his  trade,  and  having 
completed  it,  proceeded  to  Gaboon  to  complete  his  cargo  of 
wood*  Having  been  informed  that  a  French  privateer  was 
expected  at  Gaboon  in  a  few  days,  she,  in  consequence  of 
this  information,  sailed  as  speedily  as  possible  for  Anabanca, 
a  Portuguese  settlement,  where  she  was  captured  by  a 
French  privateer  on  14th  February  1804. 

There  being  a  total  loss  both  of  ship  and  cargo,  the  appel- 
lants made  their  claim  against  the  underwriters.  All  of 
those  offices  in  England,  where  insurances  were  effected, 
settled  at  once,  with  one  or  two  exceptions,  of  persons  who 
have  since  paid  after  litigation.  The  underwriters  in  Scot- 
land refused,  however,  to  settle  the  loss;  and  action  was 
raised  by  the  appellants  in  the  Admiralty  Court,  where,  after 
much  procedure,  judgment  went  in  favour  of  the  appellants, 
which  decree  was  brought  under  review  of  the  Court  of 
Session  by  suspension.  The  defences  stated  by  the  respon- 
dents, were,  1.  That  instead  of  this  being  a  voyage  of  seven 
or  eight  months,  it  was  a  voyage  of  much  longer  time,  and 
that  they  had  discovered  the  Imperial  did  deal  in  slaves.  2. 
That  instead  of  **  bartering  the  produce  and  manufactures 
**  of  this  country  for  the  produce  of  Africa,"  she  was  em- 
ployed for  no  shorter  a  period  than  three  months  as  a  float- 
ing warehouse,  or,  in  other  words,  in  collecting  and  Iran- 
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1813.      sporting  goods  for  behoof  of  another  yeasel  belonging  to  the 
appellants,  called  the  George,  to  proonre  the  dispatch  of 


HBRMBsox,  ^i^(jh  with  a  fall  cargo  was  in  fact  the  primary  object  of  her 
«/  voyage.  3.  That  insurance  to  the  extent  of  only  £1000,  and 
ALLAN,  &c.  Qot  £5000)  as  represented^  was  effected  in  LiTerpool  on  the 
vessel.  4.  That  instead  of  the  29th  October  and  26th  No- 
vember, the  time  at  which  she  was  to  leave  the  coast  of 
Africa,  it  was  known  she  conld  not  leave  until  December 
thereafter.    5.  That  the  crew  never  consisted  of  36  men. 

The  question  was,  Whether  the  words  in  the  policy,  '^  from 
**  Liverpool  to  the  coast  of  Africa,  and  the  African  islanda, 
«  during  her  stay  there^  and  from  thence  back  to  Liverpool, 
"  with  liberty  to  exchange  goads  mth  other  ship  or  shipst^  and 
''  also  to  proceed  and  sail  to^  and  touch  and  stay  €fianyport 
**  or  places  whatsoever  and  wheresoever,  without  being  a  de- 
"  viation"  were  to  be  construed  in  an  enlarged  sense  of  the 
privileges  conferred,  or  in  a  more  limited  sense ;  and  whether, 
from  the  facts  proved,  as  above  set  forth,  the  appellants  had 
exceeded  the  privileges  allowed  by  the  policy  ? 

The  cause  came  before  Lord  Meadowbank  as  Ordinary, 
Nov.  14,1809.  and  his  Lordship  pronounced  this  interlocutor:  "  Having  cos- 
"  sidered  the  several  memorials  of  the  parties,  ordains  the 
"  cause  to  be  enrolled,  and  the  chargers  to  state  at  the  call* 
"  ing,  whether  they  are  ready  to  undertake  a  proof  that, 
<<  according  to  the  understanding  of  those  engaged  in  the 
'*  African  trade,  a  liberty  to  exchange  goods  with  other 
*'  ships,  imports  a  liberty  not  only  to  barter  or  sell,  but  to 
**  aid  another  ship  in  providing  her  speedily  with  a  homeward 
"  bound  cargo,  without  regard  to  any  proportion  between 
«  the  goods  so  delivered  or  received.^ 
Afterwards,  on  a  minute  and  answers,  his  Lordship  pro- 
Dec.  12  1809.  nounced    this   interlocutor: — Before   answer,    allows  the 
"  chargers  to  prove,  that  according  to  the  understanding  of 
"  thoseengaged  in  the  African  trade,  liberty  to  exchange  goods 
"  with  other  ships,  imports  a  liberty  not  only  to  barter  and 
'<  sei),  but  to  aid  another  ship  in  providing  her  speedily  with  a 
«  homeward  cargo,  without  regard  to  any  proportion  between 
*'  the  goods  so  delivered  or  received ;  and  allows  them  a 
'*  proof  of  all  facts  and  circumstances  relative  thereto ;  allom 
**  the  defenders  a  conjunct  probation." 
The  proof  having  been  completed,  his  Lordship  pronounced 
Jan.  17, 1811.  this  interlocutor : — **  Having  resumed  consideration  of  these 
"  conjoined  processes,  and  advised  the  proof,  finds  that  the 
"  privilege  specified  in  the  different  policies  of  insuraiice, 
"  with  liberty  to  exchange  goods  with  any  other  ship  or 
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"  ships,  or  with  liberty  to  ezchaDge  goods  with  erery  vessel  1813. 
**  or  yesselsy  does  not,  in  common  language,  and  without  a  — — 
"  peculiar  conventional  meaning,  import  a  liberty  to  exchange  J""^"*"** 
**  goods,  without  regard  to  observing  any  proportion  in  bulk  «.' 
"  or  yalue  ))etween  the  goods  so  exchanged ;  and  still  less  ^^^^^^  &<>• 
"  that  the  exchange  may  be  so  conducted  by  the  vessels  in- 
"  snred,  as  that  it  should  retard  the  completing  of  her  own 
'*  cargo,  and  protract  her  own  stay  in  the  seas  where  it  is 
"  to  be  completed,  and  in  order  to  hasten  the  accomplish- 
"  ment  of  the  voyage  of  other  vessels,  or  another  vessel,  and 
''  her  or  their  speedy  dispatch  with  a  competent  cargo ;  and 
''  as  the  risks  of  sea  hazard  are  increased  beyond  an  arith- 
''  metical  proportion  by  the  prolongation  of  the  adventure, 
**  particularly  in  the  basiness  of  a  coasting  voyage  to  com- 
'*  plete  a  cargo,  so  enlarged  a  construction  of  the  privilege  is 
"  more  difficult  to  be  entertained,  where  nothing  appears  in 
'*  the  rate  of  insurance  stipulated  between  the  parties,  in* 
"  dicating  that  such  an  eventual  augmentation  of  risk  was 
"  in  contemplation :  Finds  it  nevertheless  proved,  that  the 
''  enlarged  construction  of  the  privilege  contended  for  by 
''  the  chargers  was  adopted  by  a  great  number  of  the  dealers 
"  and  underwriters  in  the  African  trade,  but  not  uniformly 
^*  in  point  of  extent  of  such  construction,  and  not  universally 
"  in  any  extent  even  at  Liverpool ;  and,  amidst  this  diyersity 
,  *'  of  sentiments,  being  on  the  whole  of  opinion  that,  in  apply- 
**  ing  for  insurance  at  such  an  out-port  as  that  of  Leith,  it 
''  was  the  duty  of  the  assured  not  to  rely  on  a  conventional 
"  meaning  so  adverse  to  the  natural  meaning,  and  attended 
''  with  so  much  difficulty,  while  not  established  with  absolute 
"  universality  among  all  yersant  in  the  trade,  but  to  disclose 
"  the  retardment  and  increase  of  risk  that  might  be  expected 
"  from  the  privilege  stipulated;  Suspends  the  letters  sin^ 
"  pUciier^  and  decerns ;  but  believing  the  chargers  indivi- 
"  dually  may  have  proceeded  bonaJUUi  though  on  somewhat 
"  too  great  confidence  in  their  own  practice,  finds  no  expen- 
"  ses  due,  and  decerns."  On  a  representation  the  Lord  Or- 
dinary adhered,  adding  the  note  below  as  the  grounds  of  his  Feb.  15,1811. 
decision.*  On  reclaiming  petition  to  the  Court,  and  answers, 
the  Court  adhered.  Feb.  22.1812. 

*  Note  by  the  Lord  Ordinary.—^'  I  certainly  proceeded,  in  pro- 
'^  nouncing  the  interlocutor^  on  the  opinion  that  the  long  stay  of  the 
''  Imperial,  for  so  many  months  on  the  coast,  was  not  at  all  accounted 
^  for  but  from  her  subserviency  to  the  George }  and  if  the  chargers 
'^  reclaim,  this  seems  to  me  essential  to  be  obviated." 
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1813.  Against    these    interloeators    the    present  appeal  wa 

brought  to  the  House  of  Lords. 


HBNDBKsoN,  PUodedfoT  the  Appellants.— The  words  of  the  policy  are 
^l  so  broad  in  their  natural  interpretation  that  they  may  in- 
ALLAN,  &0.  elude  a  voyage  extending  to  any  given  period  of  time,  and 
to  transactions  of  exchange  with  other  ships  to  any  imagin- 
able extent.  They  are  (1.)  ^*  To  the  coast  of  Africat  and  the 
"  African  islands,  during  their  stay  and  trade  there^  and  from 
"  thence  back  to  Liverpool."  (2.)  *«  With  liberty  to  ex- 
"  change  goads  with  other  ships;"  and,  (3.)  **  With  license 
"  to  the  said  ship,  &c.  to  proceed,  and  sail  to,  and  touch  and 
"  stay  at  any  ports  or  places  whatsoever  and  whertBoever, 
"  without  being  deemed  a  deviation." 

As  there  is  here  an  unbounded  license  in  point  of  time, 
combined  with  the  fullest  power  to  exchange  goods  with 
other  ships,  so  there  is  no  rule  of  proportion  laid  down  for 
regulating  such  exchange.  It  lies  on  the  underwriter  to  re- 
strict the  sense  of  these  words,  either  by  mercantile  usage 
or  legal  construction,  so  as  to  establish  that  the  circumstan- 
ces of  the  voyage  in  question  are  not  fairly  comprehended 
within  their  technical  meaning.  No  doubt  the  underwriters 
say,  that,  taking  only  the  small  premium  of  six  per  cent., 
they  calculated  only  on  a  voyage  of  seven  or  eight  months, 
whereas  the  voyage  in  question  was  of  a  most  extraordinary 
duration,  even  considered  as  an  African  voyage.  But  the 
answer  to  all  this  is,  that  a  mercantile  contract  of  this  kind 
must  be  interpreted  according  to  the  usage  that  may  have 
arisen,  and  that  existed  in  regard  to  such  voyage ;  and  the 
underwriter  must  be  held  to  have  informed  himself,  when- 
ever his  residence  may  be,  of  all  the  peculiarities  attending 
the  contract.  The  voyage  in  question  did  not  exceed  the 
usual  or  necessary  duration  of  a  voyage  in  the  wood  and 
ivory  trade.  This  sort  of  voyage  is  very  seldom  concluded 
within  the  year,  and  most  commonly  the  ships  remain  in  the 
rivers  of  Africa  eighteen  or  twenty  months.  So  well  known 
in  the  trade  is  this  long  duration  of  the  African  wood  and 
'^  ^cfa*'  ^®P*  ivory  voyages,  that,  in  the  case  of  Freeland  v.  Glover,  de- 
cided 9th  June  1806,  the  Judge  said :  "  That  no  under- 
"  writer  is  so  little  conversant  with  the  African  trade  as  not 
"  to  know  that  it  consists  in  truck ;  and  that  the  ships  en- 
"  gaged  in  it  always  continue  for  sometime  upon  the  coast, 
"  in  some  instances,  as  we  learn  from  cases  that  have  come 
"  before  the  Courts,  for  above  a  year." 

2d.  Insurance  is  a  contract  of  speculation  ;  and  the  polic; 
in  question  must  be  taken  and  construed,  relatively  to  tli€ 
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proposed  voyaget  according  to  the  usual  and  approved  me-       I813. 
thod  of  conducting  such  voyage.    The  dealings  had  there- 


fore with  the  George  was  in  accordance  with  the  usage  of  ^^^^^kmon, 
Buch  voyage.  If,  therefore,  there  be  nothing  inconsistent  9/ 
with  the  known  and  approved  nature  of  the  contract,  in  the  alla»,  &c. 
instructions  given  for  the  prosecution  of  the  voyage,  it  would 
not  avail  the  respondents  though  it  could  be  shown  that 
disappointments  had  arisen  in  the  execution  of  these  orders. 
Then,  on  comparing  the  voyage,  as  planned  in  the  instructions 
with  the  usual  course  of  such  a  voyage,  as  proved  by  those 
conversant  in  the  trade,  they  will  be  found  completely  to 
accord,  and  it  will  further  be  found,  that  this  plan  of  voyage 
is  more  favourable  to  expedition  than  that  of  a  single  ship 
unaided  by  another.  Expedition  is  the  necessary  result  of 
snch  an  arrangement :  namely,  That  the  two  ships  co-opera- 
ted with  each  other ;  and  that,  by  such  co-operation,  the 
voyage  of  each  was  more  accelerated  than  if  she  had  been 
left  unassisted  in  her  traffic ;  and  that  this  was  the  most  ap- 
proved method  of  carrying  on  the  trade.  Such  was  the 
bearing  of  the  evidence,  and,  though  some  discrepancies  ap- 
peared in  the  testimony  of  some  witnesses,  yet,  as  a  whole,  the 
custom  founded  on  was  established ;  and  the  fact,  that  four- 
teen different  offices  in  England  settled  with  the  appellants 
their  insurances  on  the  ship  and  cargo,  to  the  extent  of 
£10,000,  only  gives  additional  weight  to  this  part  of  the 
case. 

Pleaded  for  the  Beepondents, — 1st.  For  all  the  reasons 
stated  in  a  case  upon  the  table  of  the  House,  for  WiUiam  Vide  Dow*8 
Tennant,  Richard  Bannatyne,  and  others,  also  underwriters  .^^P^^  ^^^* 
on  the  said  ship  and  cargo,  in  an  appeal  wherein  they  are 
appellants,  and  the  present  appellants  are  respondents,  and 
to  which  case  the  respondents  humbly  beg  leave  to  refer, 
they  hope  that  the  interlocutors  will  be  affirmed.  2d. 
In  addition  to  the  reasons  which  have  been  there  urged, 
there  has  been  a  proof  led  in  this  case  before  the  Lords  of 
Session,  by  which  it  has  been  established,  in  point  of  fact,  that 
by  the  usage  of  the  African  trade,  '*  a  liberty  to  exchange 
"  goods,"  which  are  the  words  employed  in  this  policy,  does 
not  imply  a  traffic  of  that  description  in  which  the  Imperial 
was  actually  engaged.  The  general  principle  of  law  which 
is  to  regulate  the  examination  of  the  evidence  upon  this 
point,  is  stated  justly  and  clearly  in  the  interlocutor  of  the 
Lord  Ordinary  appealed  from,  and  indeed  there  can  be  no 
doubt  of  its  justice.  To  attach  to  a  written  contract  a 
meaning  different  from  what  its  terms  plainly  import,  it  is 
necessary  that  the  usage  upon  which  this  plea  restSi  and  by 
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which  the  interpretation  is  to  be  much  affected,  mnrt  be 
clear^  universaly  and  nnequivocal,  admitting  of  no  doubt  or 
difference  of  opinion  among  those  if  hose  business  it  is  to  be 
acquainted  with  the  nature  of  the  trade  in  which  the  usage 
is  alleged  to  exist.  The  evidence  founded  on  by  the  appel- 
lants is  of  a  description  entirely  different. 

In  the  first  place,  there  were  in  the  Court  below  no  fewer 
than  sixteen  witnesses  examined  as  to  the  general  practice 
being  such  as  took  place  here ;  but,  excepting  four  of  these 
witnesses,  their  depositions  do  not  go  nearly  to  the  extent 
necessary  to  make  out  the  general  custom  pleaded  by  the 
appellants.  In  the  second  place,  it  will  be  observed,  that 
wherever  a  question  is  applicable  to  the  precise  facts  attend- 
ing this  case,  all  the  witnesses  gave  testimony  in  favour  of 
the  respondents.  Thus  Hamlet  Mullion  depones,  "  That,fts 
•*  an  underwriter,  he  would  certainly  expect  a  higher  pre- 
*'  mium  for  insuring  a  vessel  that  roust,  from  the  nature  of ' 
*'  her  voyage^  remain  twelve  months  on  the  coast,  than  he 
"  would  on  insuring  the  same  vessel  to  the  same  part  of 
"  Africa,  that  must  not,  from  the  nature  of  the  voyage,  be 
"  detained  longer  than  six  months."  So  other  two  of  the  ap- 
peUants' witnessesdeponeinlikemanner.  Besides, the  respon- 
dents' witnesses  confirm  this  fact, and  establish,  besides,  other 
material  facts.  Thomas  Bushel  depones,  "  That  if  a  vessel 
*'  was  sent  out  to  Africa,  for  the  purpose  of  running  down 
'*  the  coast,  and  collecting  cargo  for  another  ship  then  on 
"  the  coast,  and  despatching  her  speedily  to  a  market,  and 
"  taking  on  board  the  unexpended  part  of  the  outward-boond 
**  cargo  of  the  vessel  so  despatched,  and  afterwards  remain- 
"  ing  on  the  coast  prosecuting  her  own  voyage,  he  should 
<*  then  consider  such  ship  so  remaining  on  the  coast  a  factory 
"  ship,  and  that  she  ought  to  be  insured  accordingly  at  a 
*'  much  higher  rate  of  premium."  The  respondents  main- 
•  tained,  therefore,  thatthis  was  not  apian  of  mere  co-operation 
and  assistance,  but  acting  as  a  floating  warehouse  for  the 
^  ^^  ^  exclusive  benefit  of  the  other  vessel.  The  case,  Hartly  r. 
Buggm. '  Buggin  must  be  taken  as  having  decided  the  law  in  such 
2  Pa*'^  In«.  p.  cases,  where  Lord  Mansfield  laid  down  the  doctrine  in  theee 
Ina.  i.  p.  194 ;  words :  "  The  single  point  here  is,  Whether  there  has  not 
3.  Doug.  39.  «  been  what  is  equivalent  to  a  deviation  ?  Whether  the  nak 
**  has  not  been  varied,  no  matter  whether  the  risk  has  or 
"  has  not  been  thereby  increased  ?  If  a  ship,  insured  for 
"  a  trading  voyage,  be  turned  into  a  floating  warehouae, 
"  or  a  factory  diip,  the  risk  is  different.    It  variea  the  stay: 


Lord 

Mansfield's 

Opinion. 


SCOTT. 
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*'  for  while  she  is  used  as  a  warehouse  no  cargo  can  be       1^13* 

•*  bought  for  her.    This  is  the  law.    The  fact  is,  that  though    ' 

•'  this  was  not  a  regular  thatched  factory  ship,  yet  she  was  ^^J^"  ^'^^j^ 

**  used  as  a  thatched  factory  ship  is  used.     This  being  clear,  «> 

**  it  follows  that  the  risk  is  different  in  point  of  length  from 

*'  that  which  is  generally  understood  in  the  trade,  and,  con- 

**  sequently,  from  that  which  was  insured." 

After  hearing  counsel,'  it  was 

Ordered  and  adjudged,  that  the  interlocutors  complained 
of  be,  and  the  same  are  hereby  affirmed. 

For  the  Appellants,  J.  A.  Park^  David  Douglcuf^  Geo. 

Jos.  Bell, 
For  the  Respondents,  M.  Nolan^  Alex.  Maconochie. 


His  Grace  the  Duke  of  Hamilton  and^ 

Brandon,  and  other  Heritors  of  ATon->  Appellants; 
dale, ) 

Rev.  John  Scott,  Minister  of  the  said)    «     ^, 
Parish  of  Avondale,        .        .        .         )      ^^ 

House  of  Lords,  14th  July  1813. 

FbbbMakse — ^Repairs. — Amansehadgot  into  disrepair,  and  certain 
proceedings  had  been  instituted  before  the  presbytery  with  the  view 
of  haTisg  it  repaired,  which  was  ordered  and  done  accordingly. 
Thereafter  the  heritors  applied  to  have  the  manse  declared  a  free 
manse.  The  presbytery  declared  the  **  manse  and  its  offices  are 
suffident**  as  to  the  repair  then  ordered.  The  question  was^  Whe- 
ther the  manse,  under  this  finding,  was  declared  a  free  manse,  so 
as  to  throw  the  burden  of  subesquent  repairs  on  the  minister  during 
his  incumbency  ?  Held  that  the  manse  had  not  been  declared  a 
free  manse,  and  that  the  heritors  were  liable  in  further  repairs. 

Opinion  giren,  that  eren  supposing  the  manse  had  been  declared  free, 
that  this  would  not  bar  repairs  arising  firom  the  waste  of  time. 

The  respondent's  manse  having  been  found  in  such  disre- 
pair as  to  compel  him  to  leave  it,  he  applied  to  the  presby- 
tery to  order,  in  due  form,  his  manse  to  be  repaired,  who   Feb.  1787. 
appointed  persons  to  inspect  it,  and  report  on  its  condition, 
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1813.       and  to  give  in  to  the  presbytery  "  their  written  ind  sabacribed 
— —     "  report,  containing  a  plan  and  estimate  of  sufficient  repain." 
DUKB  OF         jjj  terms  of  this  remit,  the  manse  was  surveyed,  and  a  report 
r.  given  m,  statmg  that  the  necessary  repairs  might  be  com- 

icoTT.        pleted  for  £69.  8s.  4d.  and  the  presbytery  accordingly  pro- 
nounced decree  for  the  sum  of  £75. 148. 4d.,  and  ordered  the 
repairs  to  be  executed  to  that  amount,  and  these  repairs  were 
executed  accordingly. 
1790.  In  June  1790  thereafter,  application  was  made  by  the 

heritors  to  have  the  manse  declared  a  free  manse.  The 
presbytery  appointed  persons  to  inspect  the  manse  and 
offices,  and  report.  This  report  bore,  that  the  respondent 
had  not  followed  the  scheme  of  repairs  that  waa  laid  down, 
and  had  finished  them  in  a  more  elegant  and  better  manner, 
and  that  some  repair  still  remained  to  be  done;  and  the  pres- 
bytery '*  find  that  the  manse  of  this  parish,  and  its  officesi 
*'  are  sufficient,  when  the  deficiencies  specified  in  the  report 
''  are  executed;  and  the  presbytery  appoint  Mr.  Scott  tohaTe 
"  said  deficiencies  executed  against  Whitsunday  next,  and 
"  that  the  expense  of  the  same  shall  be  on  Mr.  Scott'' 

In  1796  the  minister  applied  to  the  presbytery  for  a  visita- 
tion of  the  church  and  manse.  An  estimate  was  given  in  b; 
persons  appointed  by  the  presbytery,  and  £200  was  awarded, 
£34.  I2s.  2d.  of  this  sum  being  for  the  repair  of  the  manse. 

And  the  present  question  here  is,  Whether  the  heritors  are 
bound  to  be  at  the  expense  of  this  additional  repair,  after 
the  findings  of  the  presbytery  in  1790  ? 

The  minister  slated,  that  the  repair  in  1790  was  a  mere 
patch  up,  and  temporary  in  its  nature ;  and  it  was  not  of  that 
thorough  and  permanent  nature  to  warrant  the  presbytery 
to  declare  it  a  free  manse.  The  manse  and  offices  were  old 
and  ruinous,  and  it  was  unreasonable  to  suppose  that  £69 
could  be  an  adequate  sum  for  a  sufficient  repair ;  and  it  was 
in  this  sense,  namely,  that  the  former  repairs  were  temporary, 
that  the  presbytery  ordered  six  years  thereafter  the  addition- 
al repair  to  the  extent  of  £34.  128.  2d. 

The  heritors  having  brought  the  decree  of  the  presbytery, 
as  to  these  additional  repairs,  under  the  review  of  the  Court 
by  suspension,  and  the  cause  having  come  before  Lord  Olen- 
lee,  his  Lordship  reported  the  case  to  the  Court.  The  Covrt 
were  of  opinion  that  the  previous  repairs  did  not  prednde 
the  respondent  from  claiming  additional  repairs,  in  so  far  as 
they  were  necessary  and  just;  and  they  remitted  to  the 
Lord  Ordinary  to  hear  parties  further  upon  the  amount  of  the 
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repairs  required.       These  proceedings  ended  in  a  jadg-       1813, 
ment,  with  which  the  heritors  acqniesced ;   and  the  pres- 


bytery then  proceeded  of  new  to  order  tradesmen  to  report,  „  ^y*"  ^V« 
Who  reported  that  £44  lis.  2d.  would  be  necessary  to  cover  v, 

the  necessary  repair.    The  heritors  opposed  this  judgment,      «cott. 
and  threatened  that^  if  the  decree  were  carried  out,  they 
would  take  it  to  the  Court  of  Session.    The  matter  was  al- 
lowed to  drop  for  five  years,  and  again  revived  in  1809, 
when,  on  a  new  application,  the  presbytery,  after  a  report 
by  persons  of  skill,  gave  decree  for  £95. 14s.  Id.    On  a  sus* 
pension  being  brought,  the  Lord  Ordinary  pronounced  this 
interlocutor: — **  Finds,  in  the  circumstances  of  this  case, Dec.  8,  1809* 
**  that  the  manse  in  question  is  not  a  free  manse,  in  terms  of 
*^law;    and   therefore  repels   the   reasons   of  suspension 
«  founded  on  that  allegation ;  but,  before  farther  answer, 
^*  allows  the  suspenders  to  give  in  special  objections  to  the 
^*  presbytery's  decree,  charged  against  next  calling.''     On 
reclaiming  petition  the  Court  adhered ;  and  another  reclaim-  Dec.  6,  1810« 
ing  petition  was  refused.  jan.  17  xsii 

Against  these  interlocutors  the  present  appeal  was 
brought  to  the  House  of  Lords. 

Pleaded  for  the  Appellants, — The  act  1663  declares 
that,  after  a  sufficient  repair  of  the  manse  is  given  to  the 
incumbent,  *^  the  manse  shall  thereafter  be  upholden  by  the 
*^  incumbent  ministers  during  their  possession."  The  pres* 
bytcryare  appointed  by  the  act  to  judgein  thismatter.  They 
did  so  accordingly,  in  this  case,  on  the  application  of  the  re- 
spondent, and,  by  their  decree  in  1790,  declared,  when  the 
deficiencies  then  ordered  were  executed,  the  **  manse  and  its 
**  offices  are  sufficient."  The  respondent  maintains,  that 
because  the  word  *^free"  is  not  here  used,  that  thereforo 
the  manse  has  not  been  declared  a  free  manse,  but  Mr.  Ers- 
kine,  in  his  Institutes,  uses  the  words  **  sufficient  or  free,"  in 
treating  of  this  subject,  and  all  the  other  authorities  use  the 
terms  ^^free  manses  legal manae^  and  sufficient  manse"  as 
synonymous;  and  there  is  not  one  word  in  the  statute  which 
can  lead  to  the  inference  that  the  presbytery  must  use  any 
particular  word,  such  as  the  word  *^  free,"  in  declaring  the 
manse  to  have  undergone  a  thorough  repair ;  far  less  does 
the  statute  countenance  the  proposition  that  a  manse  is  to 
be  three  or  four  times,  perhaps  twenty  times,  repaired  during 
one  incumbency. 

Pleaded  for  the  Respondent. — The  proceedings  of  the 
presbytery,  after  it  received  the  trifling  repair  alleged,  do  not 
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1813.      import  that  the  manse  was  declared  a  **  free  manae."    Then 
words,  in  the  law  of  Scotland,  have  a  fixed  and  definite 


DOKB  OF  meaning,  and  most  be  introduced  in  their  decree  before  the 
f,,  *  '  heritors  are  free  from  farther  repair.  That  this  was  tbe 
8COTT.  sense  of  the  presbytery  by  their  decree  in  1790,  ia  eTideneed 
by  the  subsequent  proceedings  in  1796,  when  the  presbytery 
ordered  additional  repairs  to  be  made.  2.  But  even  sappoi- 
ing  the  manse  had  been  declared  a  free  manse,  this  woold 
,  not  have  barred  the  presbytery  from  ordering  farther  lepur, 
if  they  saw  that  repair  was  rendered  necessary  by  ws^te  of 
time.  Such  was  actually  the  nature  of  the  repairs  here 
.  ordered  by  the  presbytery,  as  may  be  seen  by  reference  to 
the  tradesmen's  report,  and,  accordingly,  the  decree  now 
brought  under  review  was  a  decree  for  repaira  rendered 
necessary  by  the  decay  of  the  building,  arising  from  the 
July  3,  1805.  waste  of  time.  In  the  case  of  Botriphnie  the  minister,  when 
inducted,  received  a  manse  entirely  new.  Afterwards  pro- 
ceedings took  place  before  the  presbytery,  which  were  held 
to  import  that  the  manse  was  declared  free.  But,  at  the 
distance  of  thirty  years,  the  manse  became  uninhabitable,  and 
the  minister  applied  to  the  presbytery  to  have  it  rebiult 
or  repaired.  The  presbytery  issued  their  decree  for  £120 
of  necessary  repairs.  The  heritors  brought  the  case  to  the 
Court  of  Session,  and  pleaded,  that  the  manse  having  been 
declared  free  in  the  minister's  time,  he  was  bound  to  uphold 
it  during  his  incumbency.  The  Lord  Ordinary  found, ''  that 
'^  although  the  manse  had  been  declared  free,  debita  operOt 
"  the  present  condition  of  the  manse  and  offices,  as  a8oe^ 
"  tained  by  the  presbytery,  is  such  as  ought,  especially  after 
'*  the  lapse  of  so  many  years,  to  subject  the  heritors  in 
'*  reasonable  repairs."  On  reclaiming  petition,  the  Court 
adhered,  and,  on  appeal  to  the  House  of  Lords,  the  heriton, 
when  the  cause  was  about  to  be  heard,  mthdrew  their 
appeal. 

After  hearing  counsel. 

Lord  Chancellor  (Eldon)  said, 
**  My  Lords, 

*'  This  cause  has  kept  its  place  in  the  roll  for  five  or  six  years,  and 
has  been  represented  as  being  of  considerable  importance,  in  its  ge- 
neral consequences,  to  all  the  heritors  of  Scotland.  In  my  opinton 
this  is  a  misconceptioD.  I  think  this  case  must  be  decided  on  its 
own  merits,  without  affecting  any  general  question. 

*'  With  the  allegations  of  litigiousness  which  have  been  made 
your  Lordships  have  nothing  to  do ;  and,  when  parties  choose  to 
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bring  legal  quesfioiis  regularly  before  lie,  we  are  bound  to  deal  with       1818. 
and  to  decide  upon  these  alone.  ■ 

"  This  is  a  case,  in  which  all  farther  litigation  might  be  prerented     ^^^*  ^' 
if  the  parties  themselyes  felt  so  inclined.    If  Dr.  Scott  has  got  a^^^'^J^**' 
Free  Manse^  then  the  heritors  are  reliered  of  the  expense  of  all  re-      scott. 
pairs  daring  his  incumbency,  except  those  which  may  become  neces- 
sazy  from  total  decay*  arising  from  the  lapse  of  time.    If  Dr.  Scott 
has  not  got  a  Free  Manse,  the  heritors  Imow  that  there  is  a  mode 
of  proceeding  by  which  they  can  get  it  declared  free. 

**  But  here  the  question  is,  Whether  the  heritors  are  liable  for  all 
or  any  of  the  repairs  claimed  ?  We  hav^  two  judgments  of  the  Lord 
Ordinary,  and  two  unanimous  judgments  of  the  Court  of  Session,  in 
favour  of  the  respondent.  The  proceeding  in  1796  also  has  about 
it  a  judicial  character  which  is  much  in  farour  of  Dr.  Scott. 

**  The  act  1663,  c.  21,  declares-^Here  his  Lordship  read  that 
part  of  the  act  which  relates  to  manses.) — In  this  act,  the  term 
*  competent  manse,*  certainly  refers  to  the  size  and  accommodation 
of  the  manse — a  manse,  according  to  the  term  used,  *  where  com' 
peteHt  manses  are  already  buiU^  might  be  competent,  but  not  be 
in  repair.  The  term  upholding^  in  this  act,  will  well  bear  the  sense 
put  upon  it  in  the  case  of  Botriphnie,  when  we  consider  what  is 
incumbent  in  the  way  of  repair  upon  a  liferenter  as  contradistin- 
guished from  what  in  some  cases  he  is  liable  to. 

**  I  hare  been  looking  into  the  act  of  Queen  Mary  1563,  c.  73, 
and  those  of  King  James  the  Sixth*  1573,  c.  48,  and  1593,  c.  118, 
and  I  do  not  find  in  them  any  thing  relative  to  repairs.  They  only 
relate  to  the  size  and  quantity  of  house  and  land. 

*<  Mr.  Brougham  says  very  truly,  that  in  these  acts  the  term  com- 
petent must  relate  to  size ;  but  he  says  also,  that  it  is  not  so  in  the 
act  of  1663. 

*^  I  incline  strongly  to  the  obvious  construction  of  the  act  1663, 
viz.  that  after  a  competent  manse  has  been  once  built  and  repaired, 
it  was  never  intended  that  any  expense  should  afterwards  fall  on 
the  heritors  but  in  time  of  vacancy.  Yet,  by  the  construction  put 
upon  this  act*  I  hold  the  law  of  Scotland  to  be*  that  if  the  heritors 
of  a  parish  wish  to  free  themselves  from  all  future  ordinary  repairs, 
they  must  cause  the  manse  either  to  be  built  or  repaired,  so  as  to 
warrant  a  declaration  that  the  manse  is  free,  and  that  when  they 
have  so  done,  and  have  got  a  declaration  of  the  presbytery  that  the 
manse  is  sufficient  and  free,  they  will  be  exempt  from  all  future  re- 
pairs, except  in  the  special  cases  of  total  decay  arising  from  the 
lapse  of  time. 

"  In  this  cas'^,  it  is  said  that,  in  1790,  there  was  a  legal  declara- 
tion that  the  manse  was  a  free  manse : — it  was  declared  by  the 
presbytery  that  *  the  manse  and  offices  of  this  parish  are  sufficient.' 
I  do  not  think  this  a  sufficient  declaration  that  the  manse  ia  free  ; 
but,  farther,  I  think  it  is  impossible  to  look  at  the  proceedings  in 
1796,  and  say  that  the  parties  could  have  thought  that  the  declara- 
tion 1790  was  a  final  bar  to  a  claim  for  repur  in  future.    The  Court 
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1813.        did  not  consideT  it  so,  unless  you  could  say  that  the  Goort  only  oidcf* 

^""^"*    ed  those  repairs  arising  from  total  decay  by  lapse  of  time.     Yoa 

8C0TT,  &c.    cannot  consider  the  proceedings  of  1790  to  have  been  condossre, 

qillib'b,  &c.  ^^^9  looking  at  the  items  of  the  repair  ordered,  it  is  clear  that  some 

of  them  are  those  which  a  minister  in  a  free  manse  would  hare  been 

bound  to  execute  himself. 

''  The  proceeding  in  1798  is  an  additional  judgment  in  fiivoor  of 
Dr.  Scott  to  the  previous  interlocutor. 

*^  I  do  not  rely  on  the  case  of  Botriphnie,  but  it  goes  to  saj,  linft 
in  this  case  the  manse  has  not  been  declared  free  ;  and  also  to  ssf, 
that  after  the  lapse  of  many  years,  heritors  may  again  become  liafale 
to  some  repairs,  eren  though  the  manse  should  hare  been  dedaicd 
free.  But  I  rely  on  the  words  of  the  act^  and  on  the  proceedings 
in  1796,  as  explaining  the  understanding  of  parties  in  1790. 

**  As  to  the  matter  of  costs — ^here  there  is  no  general  doetiine  in 
question.  If  the  case  had  iuTolTcd  the  interest  of  all  the  heriton 
in  Scotland  we  should  hare  had  to  lament  that  all  the  heritois  were 
on  one  side,  and  all  the  clergy  on  the  other,  but  with  diffefcot 
means  of  supporting  the  expense  of  the  suit.  But  if  your  Lordships 
think  as  I  do,  that  the  proceeding  in  1796  is  an  additional  judi- 
cial proceeding  in  &your  of  the  respondent,  and  consider  that  the 
judgment  of  the  Court  of  Session,  in  this  case,  is  unanimous,  thoo^ 
you  may  not  blame  the  heritors,  you  will  not  think  it  unreasonable 
that  they  should  pay  for  their  experiment.  I  therefore  more  that 
the  judgment  of  die  Court  of  Session  be  aflSumed,  with  £150 
costs." 

It  was  ordered  and  adjudged  that  the  interlocnton  be, 
and  the  same  are  hereby  affirmed,  with  £150  to  the  re- 
spondent for  his  costs. 

For  the  Appellants. — Henry  Brougham^  J.  H.  MachenzUj 

John  Jardim. 
For  the  Respondent. — Sir  Samuel  RomiUy^  John  CotmeU 


LiBUTBNANT-CoLONBL  HeRCULBS    ScOTT  of\ 

Brotherton,  and  Jambs  Scott,  Writer  to  I 
the  Signet,  Proprietor  of  the  Mills  ofj  ^fiP«ito«t*; 
Morphy,  situated  on  the  river  Korthesk,  / 
Thomas    Gillibs  of  Balmakenan,    David 
Ltal   of   Galry,    David    Carnbgib    of  i 
Craigo,  John  Taylor  of  Eirkton  HinXltespondent*. 
and  the  Representatives  of  Patrick  Crnik*  L 
shank  of  Stracathro,        .        .        .        J 

House  of  Lords,  20th  July  1813. 

Dam  Dtkb— Injury  to  Fishimos. — ^The  proprietors  of  certain  mills 
had,  in  process  of  time,  altered  their  check  dyke  so  as  to  pcove 
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injariooB  to  the  salmon  fishing  of  the  superior  heritors :  Circum*        1813. 
stances  in  which  it  was  held,  that  this  dyke  most  he  rebnilt  and 


restored  to  its  original  state,  at  the  expense  of  the  proprietors  of  scott,  8ec. 
these  mills.    Affirmed  in  the  House  of  Lords.  oillim  &c. 

This  is  the  sequel  of  the  appeal  reported  at  p.  337,  yoL 
i?.,  in  which  the  House  of  Lords  pronounced  a  judgment, 
containing  special  findings  in  regard  to  the  dam  dyke  com- 
plained  of,  as  injurious  to  the  respondents'  fishings,  and  re- 
mitted back  the  cause  to  the  Court  of  Session. 

llie  respondents  having  presented  a  petition  to  the  Court 
to  apply  the  judgment  of  the  House  of  Lords,  this  petition 
was  remitted  to  the  Lord  Ordinary  (Lord  Woodhouselee). 
The  Lord  Ordinary  pronounced  an  interlocutor,  applying 
the  judgment  of  the  House  of  Lords.  It  also  foupd,  "  And 
"  before  answer,  ordains  the  pursuers  (respondents)  to  give 
"  in  a  condescendence  of  what  they  require  the  defenders 
'*  (appellants)  to  do,  in  compliance  with  the  above  judgments, 
''  and  of  the  grounds  on  which  they  insist  for  the  defenders 
"  so  doing  the  same,  and  that  against  next  calling." 

A  condescendence  having  been  given  in,  the  Lord  Ordi- 
nary pronounced  the  following  interlocutor :— "  Having  con-  Nov.  12,1803. 
"sidered  the  condescendence  and  answers,  and  resumed 
**  consideration  of  the  whole  process,  finds  that  the  judgment 
"  of  the  House  of  Lords  establishes  three  different  proposi- 
'*  tions,  Ist.  That  the  pursuers  are  entitled  to  have  as  free 
"  access  of  salmon  to  their  fisheries  as  can  be  had,  consis- 
"  tently  with  the  necessary  supply  of  water  from  the  river 
"  to  the  mills  belonging  to  the  defenders.     2d.  That  the 
"  present  structure  of  the  check  dyke  built  by  the  defen- 
"  ders  is  such,  that  while  there  is  no  cruive  dyke  below  it, 
"  as  formerly,  which  created  a  restagnation,  the  salmon  can- 
"  not  easily  pass  beyond  the  said  check  dyke ;  and  thus  the 
*'  pursuers  have  not  as  free  access  of  salmon  to  their  fisheries 
"  as  they  had  formerly,  while,  at  the  same  time,  the  mills 
'*  belonging  to  the  defenders  had  a  sufficient  supply  of  water. 
''  3d.  That  unless  the  cruive  dyke  is  replaced  in  its  ancient 
**  form,  and  the  former  mode  of  fishing  under  the  statutory 
"  regulations  therewith  restored,  the  structure  of  the  check 
*'  dyke  must  be  so  altered,  and  other  operations  so  made,  as 
''  that  both  the  above  objects,  yiz.  the  free  access  of  salmon 
"  to  the  superior  fishings,  and  the  sufficient  supply  of  water  . 
"  to  the  defenders'  mills,  may  be  obtained.   The  Lord  Ordi- 
"  nary,  in  conformity  with  the  import  and  meaning  of  the 
"  above  judgment,  finds,  that  unless  the  defenders  shall  re- 

VOL,  V.  3  o 
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1813.       «<  tion  through  the  dam  dyke,  and,  without  prejudice  to  io' 

■'^— ^    **  sist  and  determine  in  the  other  points  of  the  cause,  aUoir 

8C0TT,    c.    ,,  ^j^jg  ^g^ygg^  Qf  declarator  to  go  out,  and  be  extracted  bj 

oxLLiBB,  &o.  **  the  pursuers  in  the  meantime,  and  that  at  the  expense  of 

"  the  defender,  and  decern/' 

Against   these   interlocutors   the   present   appeal  wai 
brought. 

Pleaded  far  the  Appellants, — I.  The  change  of  circum- 
stances which  has  laid  the  foundation  of  the  present  action, 
at  the  instance  of  the  respondents,  was  not  brought  about 
by  any  act,  deed,  or  accidental  event,  for  the  consequences 
of  which  the  appellants,  or  their  predecessors,  were  re- 
sponsible to  the  respondents.  It  is  indisputable,  in  point  of 
fact,  that  the  appellant,  Mr.  Scott,  is  the  proprietor  of  an- 
cient and  valuable  mills,  which  are  supplied  with  water  from 
the  river  Northesk ;  and  that,  for  the  purpose  of  securing 
this  supply,  a  dyke  or  weir  was  erected  by  his  predecesson, 
to  which,  by  original  grants,  as  well  as  by  prescription, 
longissimi  temporis^  he  has  acquired  an  unchallenged  rigbt. 
Within  the  memory  of  man,  this  dyke  has  undergone  no 
species  of  alteration ;  certainly  no  alteration  which  any 
person  could  have  challenged  as  an  innovation  on  the  state 
of  the  servitude ;  and,  in  the  former  state  of  the  river,  from 
the  earliest  tradition  down  to  the  year  1773,  this  dyke  was 
not  obnoxious  to  legal  challenge  of  any  sort.  At  that  pe- 
riod, an  accidental  change  took  place  in  the  state  of  tbe 
river,  in  consequence  of  the  cruive  dyke  being  swept  awaj 
by  the  floods.  It  is  certain  that  there  was  then  no  addition 
made  to  the  height,  or  change  on  the  structure  of  the  check- 
dyke,  as  it  had  been  for  ages  before ;  but  there  was  a  change 
produced  on  the  level  of  the  river,  and  in  its  consequent 
relation  to  the  height  of  the  dyke.  For  this  alteration,  can 
it  be  alleged  that  the  appellantswere  in  any  way  responsible? 
It  was,  in  efifect,  brought  about  vi  majori,  by  a  power  be- 
yond human  control.  Tracing  the  matter  back  to  its  re- 
moter causes,  it  may  be  said  to  have  been  occasioned  bj 
the  superior  heritors  themselves,  who  insisted  that  certain 
alterations  should  be  made  upon  the  construction  of  a  cmife 
dyke  situated  below,  which  were  completely  incompatible 
with  its  stability.  That  the  appellant's  predecessors  happened 
to  be  the  proprietors  of  this  cruive  dyke,  as  well  as  of  tbe 
check  dyke,  situated  above,  is  a  circumstance  from  which  no 
legal  inference  of  obligation  or  liability  can  be  deduced. 
The  cruivedyke  might  have  been  the  separate  property  of 
another  individual ;  and  it  would  be  a  palpable  fidlacy  to 
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suffer  the  accidental  union  of  two  such  properties  to  enter       i813. 
into  the  consideration  of  the  case.     In  the  original  cause  ■ 

of  the  evil  complained  of,  there  is,  therefore,  no  circum-  ««)tt,  &c. 
stance  or  quality  out  of  which  can  be  drawn  any  plea  of  re-  oiluks,  &c. 
sponsibility  against  the  appellants.  The  attempts  which 
the  respondents  have  made  to  trace  the  evils  of  which  they 
now  complain,  to  recent  alterations  in  the  dam  or  check 
dyke,  are  totally  unfounded  and  unsupported  by  proof.  It 
is  the  height  of  the  dyke  of  which  the  respondents  com- 
plain; and  there  is  no  evidence  to  show  that  its  height  is 
now  greater  than  it  has  been  for  time  out  of  mind.  On  the 
contrary,  if  any  difference  in  that  respect  can  be  remarked 
in  its  present  state,  it  is  now  rather  lower  than  it  formerly 
was.  2,  The  alterations  on  the  present  state  of  the  appel- 
lants' property,  alleged  to  be  necessary  for  the  accommoda- 
tion of  the  respondents,  as  proprietors  of  the  superior  fish- 
ings, although  they  might  be  such  as  the  appellants  were 
bound  to  submit  to,  are  not  such  as  they  are  bound  to  exe- 
cute at  their  own  expense,  and  to  maintain  at  their  own  risk. 
By  the  judgment  of  the  House  of  Lords,  in  the  former  ap- 
peal, it  was  declared,  "  That  so  long  as  the  defenders  think 
"  fit  to  maintain  the  said  check-dam,  without  a  cruive-dam 
'*  below,  so  constructed  as  to  prevent  such  percolation,  the 
«  check-dam  ought,  as  far  as  circumstances  will  admit,  to  be 
**  so  constructed  that  the  water  must  flow  over,  instead  of 
**  percolating  the  same,  and  they  must  leave  a  slap  in  the 
''  said  dam  in  terms  of  the  act  1696,  if  the  same  can  be  done 
''  without  prejudice  to  the  said  mills.''  This  declaratory 
finding  in  law,  that  it  is  a  quality  inherent  in  such  ease- 
ment, that  it  must  be  enjoyed  and  exercised  so  as  not  to 
prejudice  other  rights  on  the  same  river,  emulously,  ne- 
gligently, or  otherwise,  more  than  is  necessary  to  the  fair 
enjoyment  of  such  easement.  By  this  judgment,  therefore, 
it  was  hypothetically  determined,  that,  for  the  accommoda- 
tion of  the  superior  heritors,  the  appellants  must  submit  to 
certain  alterations  in  the  present  state  of  their  property, 
provided  the  circumstances  of  that  property  would  admit  of 
such  alteration,  and  that  the  same  could  be  done  without 
prejudice  to  the  appellants.  These  two  hypotheses  the 
Court  of  Session  have  been  since  employed  in  investigating ; 
and  by  their  interlocutors  they  have  determined,  in  the 
jSrst  place,  that  the  physical  circumstances  of  the  property 
admit  of  the  construction  of  a  dam,  which,  by  preventing 
percolation,  shall  force  the  water  to  flow  over  it ;  and,  2ndly, 
that,  in  a  dam  so  constructed,  a  slap  may  be  made  sufficient 
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181S.       for  the  accesd  of  tolmon,  which  Bball  be  without  prejudice 

to  the  said  mills.    According  to  the  reports  of  the  engineers, 

ffcoTT,  &6.  these  objects  can  only  be  attained  by  constmcting  a  dyke 
oiLLit8>  &e.  according  to  Mr.  Abercrombie's  plan,  which  wonld  cost  jCSOOO 
or  £2000 ;  or,  according  to  the  reports  of  Messrs.  Telford 
and  Jessopt  £700.  According  to  either  plan,  the  altera- 
tion is  undoubtedly  practicable.  But  the  questions  remain, 
at  whose  expense  are  these  innovations  on  the  present  state 
of  the  property  to  be  Accomplished  ?  And  if  the  re^poft* 
dents  themselves  be  not  preferably  liable  to  the  expense 
and  hazard  of  such  operations,  are  they  not  of  a  kind  and 
magnitude  which  render  them  legally  impracticable,  and  fo 
which,  therefore,  the  appellants  are  not  bound  to  submit? 
These  are  questions  which  were  not  determined  by  the  judg- 
ment in  the  former  appeal ;  and  the  appellants  submit  that 
they  are  questions  which  must  be  determined  in  their  fiaTour. 
They  are  not  liable  in  the  expense  of  the  proposed  alterations, 
either  on  the  ground  that  the  check  dyke  has  been  render- 
ed  more  prejudicial  by  any  recent  operations  of  theirs  npon 
it,  or  that  the  present  defect  of  that  dyke  was  the  reaolt 
of  their  previous  operations  upon  the  cruive  dyke. 

Pleaded  for  the  Respondents. — It  is  proved  by  the  reports 
of  the  engineers,  and  the  evidence  adduced  in  the  Court 
below,  that  a  check  dyke  may  be  so  constructed  that  the 
water  may  flo#  over,  instead  of  percolating  the  same ;  that 
it  may  be  constructed  at  a  moderate  expense,  and  that  it 
will  be  more  permanent  and  equally  serviceable  With  the 
presetit  check  dyke.  2d.  It  is  proved  by  the  same  evidence, 
that  a  slap  may  be  left  in  the  dyke  to  be  so  constructed,  in 
terms  of  the  act  1696,  which  will  give  the  salmon  free  access 
up  the  river  without  prejudice  to  the  mills  of  Kinnaber  or 
Morphie.  dd.  The  expense  of  erecting,  and  riak  of  maia- 
taining  this  dyke,  must  be  upon  the  appellants,  beeause  it 
is  a  quality  inherent  in  their  right,  that  it  must  be  exerdsed 
So  as  not  to  prejudice  the  rights  of  the  respondents  more 
than  is  necessary  to  its  fair  enjoyment,  as  appears  from  die 
statute  1696,  cap.  33,  and  the  judgment  of  the  House  of 
Lords,  already  pronounced  in  this  cause.  By  that  same  judg- 
ment it  was  established  that  the  present  dyke  has,  sinoe  the 
year  1772,  been  altered  greatly  to  the  pi^judice  of  the  £^ 
ings  of  the  respondents;  and  also  by  the  terms  of  the 
judgment,  it  is  optional  to  the  appellants  either  to  reooa- 
struct  the  cruive  dyke,  or  to  alter  the  form  and  stmctmne  of 
the  pifesent  check  dyke,  so  as  not  to  injure  the  rights  of  the 
respondents. 
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After  hearing  conosel,  13^3, 

LoBD  Chakc£llob  Eldou  flaid^ 


My  Lords,  ^^^^  f^- 

^'  This  i^peal  wises  out  of  a  f^Mmer  jodgment  at  your  LordsUfM^  oiuems,  &c. 
praiottnoed  in  1802. 

^  The  appellant.  Colonel  Scott,  is  the  proprietor  of  certain  salmaa 
fiddngs  in  the  river  North  EsL  He  is  also  the  proprietor  of  a  mill 
situated  on  one  side  of  this  rirer  i  on  the  other  side  of  the  riTer  is  a 
mill  belonging  to  a  fiimily  of  the  name  of  FaUerton  of  Kinnaber ; 
and  to  these  mills  there  is  a  mutual  dam  dyke. 

^  The  appellant's  £Emuly  appear  to  have  had  yarions  disputes  with 
the  superior  heritors*  on  the  subject  of  their  resp'odTe  rights  of  saJk 
mon  fishing.  Ln  1773>  in  consequence,  as  is  stateu,  of  openiogs  made 
in  the  cniiYe  dyke  belonging  to  the  appellant's  family,  in  terms  of 
a  former  judgmmt  of  your  Lordships,  that  cruiye  dyke  was  destroyed- 
The  consequence  of  this  was,  that  the  mill  dam,  by  the  water  not 
being  pent  back  as  before,  stood  so  high  out  of  the  water  that  the 
salmon  could  not  pass  up  the  river. 

^  The  upper  heritors  complained  of  this,  but  the  Court  of  Session 
having  decided  against  them,  the  matter  was  brought  here  by  appeal. 
On  the  23d  of  May  1802,  your  Lordships  pronounced  this  judgment 
(Here  his  Lordship  read  the  same  at  large).  The  matter  haying  re- 
turned  to  the  Court  of  Session,  there  has  been  a  good  deal  of  litiga- 
tion in  that  Court ;  and  at  length  ^  Lord  Ordinary  pronounced  the 
first  interlocutor  appealed  from,  on  12th  Noy.  1803.  (Here  his  Lord- 
ship read  the  same.) 

"  This  interlocutor,  as  well  as  the  judgment  of  the  House  of  Lords, 
applied  both  to  the  Scotts  and  FuUertons  as  defenders.  They  were 
mutual  proprietors  of  the  check  dyke ;  and  Mr.  Scott  was  the  sole 
proprietor  of  the  cniive  dyke.  Then  another  interlocutor  of  the  6th 
of  December  1803,  was  pronounced,  which  also  had  respect  to  both. 

'*  On  these,  various  other  interlocutors  were  founded ;  and  the  great 
question  between  the  parties  at  last  came  to  be,  Whether  the  things 
to  be  done  would  destroy  the  mill  dam  or  not  ? 

*'  Mr.  Fttllerton,  the  original  party,  having  died,  his  daughter,  Mrs. 
Fullerton  Camegie»  was  made  a  party ;  but  she  also  died  before  the 
action  was  ended,  and  it  was  not  revived  against  her  representatiyes. 

"  It  appeared  that  the  defender,  Mr.  Scott,  had  originally  under- 
taken to  free  Mr.  Fullerton  from  all  the  costs  of  the  cause,  but  he 
had  not  gone  further.  It  was  stated,  as  matter  of  objection  to  the 
proceedings  in  the  Court  below,  that  Mrs.  Fullerton  Carnegie's  re- 
presentatiyes ought  to  have  been  made  parties,  but  the  Court  thought 
otherwise. 

**  In  a  case  of  this  kind^  it  does  not  appear  that  more  could  he  done 
by  the  Court  tham  was  done  in  this  case.  They  referred  the  matter 
to  the  consideration  of  persons  of  skill,  and  though  there  was  a  difFer- 
enoe  of  opinion  among  the  surveyors,  they  considered  that  the  great- 
est weight  was  due  to  the  opinion  of  Mr.  Telford.    In  my  own  view 
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1818.       the  Court  did  right  as  to  this,  and  their  judgment  is  conect  accord* 

ingly. 

DUKE  OF         i«  J  siiould  therefore  moTe  an  affirmance  of  the  interlocaton,  hat 

QDEBNS« 

bbbbt'8      '^'  ^^  ^°^  difficulty,  that,  ^hen  the  ultimate  judgment  was  pro- 
TB08TBB8     nounccd,  Mrs.  Carnegie's  heirs  were  not  hefore  the  Court. 

^'  **  Mr.  Scott  is  not  only  suhjected  bj  the  judgment  to  all  the  a- 

WB1IT88.  peiiBes  to  be  incurred,  but  he  is  directed  to  do  certain  acts  upon  the 
mill  dam,  which  he  could  not  be  justified  in  doing,  unless  the  Ein- 
naber  family  had  been  parties  to  the  judgment.  If,  by  these  opeia- 
tions,  the  mills  should  be  stopped,  I  conceive  that,  as  matters  stand, 
Mr.  Scott  might  be  liable  in  damages. 

<^  There  is,  I  thmk,  no  other  objection  to  the  judgment  but  tUa. 
The  Court  has  imposed  upon  Scott  the  burden  of  the  expense  ef 
making  the  necessary  alterations  on  the  dam-dyke,  reserring  to  him 
any  claim  competent  against  the  other  mill  owners.  I  tlunk  the 
Court  acted  properly  as  to  this,  because  the  injury  to  be  redrened 
arose  from  his  not  maintaining  his  cruive  dyke.  I  therefore  moTe 
judgment  as  below." 

(The  judgment,  after  remitting  to  consider  whether  Mrs. 
Carnegie  Fullcrton's  repreBentatives  ought  to  be  made 
parties  to  the  cause,  proceeded  thus) :  **  And,  subject 
to  such  directions,  it  is  ordered  and  adjudged  that 
the  interlocutors  be,  and  the  same  are  hereby  affirmed. 
And  it  is  further  ordered  that  the  cause  be  generally 
remitted  back  to  the  said  Court  of  Session,  to  proceed 
accordingly." 

For  the  Appellants. —  Wm,  Adam,  Tho.  ThoftMon. 
For  the  Respondents. — Sir  Samud  RomiUtfy  John  Clerk 


(Mor.  App.  Tailzie,  No.  15 ;  Dow,  Vol.  ii) 

William  Duke  of  Qubenbbbrry's  Trustees)    ^ 
and  Executors \  AppeUanis; 

The  Eight  Hon.  Francis  Charteris,  Earl)    neaoandad 
OF  Wbmyss  and  March,  .  )  -aespcmaeia. 

House  of  Lords,  10th  and  17th  Dec.  1813. 

Tailzie— Long  Lease— Alienation. — In  theNeidpath entail,  dwre 
were  clauses  prohibiting  the  heirs  of  entail  to  ^  sell,  alienate,  imd- 
''  set,  and  dispone  any  of  the  said  lands,"— but  allowing  tacks  to 
be  made  of  the  lands  during  the  lifetime  of  the  heir,  ^  the  ssme 
**  always  being  set  without  erident  diminution  of  the  raitsL' 
The  late  Duke  of  Queensbeny  granted  a  lease  of  Wakefidd  for 
ninety.seven  years,  at  a  rent  of  £86. 15s.  2d.,  reoeiTing  at  sane 
time  from  the  tenant  a  grassum  of  £318.    The  question  wasi 
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Whether  this  long  lease  was  not  an  alienation  of  the  lands  ?  Held 
that  it  was  an  alienation.    Affinned  in  the  House  of  Lords. 

The  Duke  of  Qaeensberry,  in  1693,  executed  an  entail 
with  this  provision : — *^  That  it  shall  noways  be  leisome  and 
*'  lawful  to  Lord  William  Douglas,  and  the  heirs  male  of 
**  his  body,  nor  to  the  other  heirs  of  tailzie  above  mentioned, 
"  nor  any  of  them,  to  sell,  alienate,  wadset,  or  dispone,  any 
**  of  the  said  lands,  lordships,  baronies,  offices,  patronages, 
**  and  others  above  rehearsed,  as  well  those  to  be  resigned 
"  in  favour  of  the  said  Lord  William  in  fee,  as  those  reserv- 
"  ed  to  be  disposed  of  by  the  said  Duke  of  Queensberry 
**  in  manner  foresaid,  or  any  part  thereof;  nor  to  grant  in- 
*'  feftments  of  liferent,  nor  annualrent  forth  of  the  same,  nor 
'*  to  contract  debts,  nor  do  any  other  fact  or  deed  whatever 
**  whereby  the  said  lands  or  estate,  or  any  part  thereof,  may 
*'  be  adjudged,  apprized,  or  otherwise  evicted  from  them  or 
"  any  of  them ;  nor  by  any  other  manner  of  way  whatsoever 
^<  to  alter  or  infringe  the  order  and  course  of  succession 
«<  above  mentioned/'  And  then  afterwards  it  goes  on, 
*<  That  notwithstanding  of  the  irritant  and  resolutive  clauses 
"  above  mentioned,  it  shall  be  lawful  and  competent  to  the 
**  heirs  of  tailzie  above  specified,  and  their  foresaids,  after 
*^  the  decease  of  the  said  William,  Duke  of  Queensberry,  to 
"  set  tacks  of  the  said  lands  and  estate  during  their  own 
^*  lifetime,  or  the  lifetime  of  the  receiver  thereof,  the  same 
''being  always  set  without  evident  diminution  of  the 
«  rental." 

The  late  Duke,  while  in  possession  of  the  entailed  estates, 
executed  leases  to  certain  persons,  and,  among  the  rest,  he 
granted  a  lease  of  the  farm  of  Wakefield  on  the  17th  Jan. 
1801,  forming  a  part  of  the  entailed  estate  of  Neidpath,  for 
forty-seven  years  from  Whitsunday  1800,  at  the  yearly  rent 
of  £86.  15s.  2d.,  besides  which  the  tenant  paid  the  sum  of 
£301  sterling  of  grassum  or  entry-money. 

Thereafter,  and  on  23d  Nov.  1802,  the  Duke  granted  a 
new  lease  of  the  same  farm  to  the  same  tenant  for  ninety- 
seven  years  from  Whitsunday  1802,  at  the  rent  of  £86.  15s. 
2d.,  besides  which,  the  tenant  paid  a  premium  or  grassum 
of  £318.  Is.  2d. ;  and  the  question  was,  Whether  this  last 
lease  was  a  lease  which  it  was  in  the  power  of  the  late  Duke 
of  Queensberry  to  make,  having  due  regard  to  the  ex- 
press prohibition  against  selling,  alienating,  and  disponing 
the  said  lands  in  the  clause  of  the  entail  above  quoted. 

This  question  was  brought  by  himself,  while  in  life,  in  order 
to  test  the  validity  of  the  lease  so  granted.    He  died  in 
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1810,  having  execntdd  other  leases,  which  form  the  sabyect 
of  subseqaent  appeals. 

By  the  appellants  it  was  contended,  1.  That  according  to 
the  law  of  Scotland  entails  were  to  be  constraed  according 
to  fixed  principles  of  interpretation :  That  by  the  Dantreath 
case  and  other  cases  it  had  been  settled  in  law,  1st,  That 
the  heir  of  entail  is  considered  unlimited  proprietor  of  the 
estate,  unless  in  so  far  as  he  is  fettered  by  the  prohibitions 
of  the  entail.  2dly9  That  these  prohibitions  are  constmed 
in  the  most  rigorous  manner ;  and,  3dly,  That  their  meaning 
cannot  be  extended  by  implication  from  other  clauses  of  the 
entail  2.  Even  if  leases  could  be  considered  in  the  law 
to  be  alienations,  the  prohibition  that  the  heir  shall  not  sell, 
alienate^  wadset,  nor  dispone^  does  not  contain  a  prohibi* 
tion  to  grant  leases :  for,  in  legal  language,  these  terms 
merely  characterize  a  sale  or  conveyance  of  the  estate,  and 
are  terms  expressive  of  a  total  divestiture  of  the  property, 
an  act  altogether  different  from  granting  a  leat^e. 

3d.  Even  supposing  the  words  of  the  clause  were  taken 
alternatively,  yet  a  long  lease  is  not  in  law  an  alienation. 
Neither  in  technical  nor  in  common  language,  is  a  lease  aa 
alienation.  It'is  a  personal  contract,  leaving  the  feudal  right 
of  property  where  it  was. 

4th.  The  general  question  was  settled  in  the  case  of  Les- 
M.  15536 ;  etlie  t/.  Orme,  where  a  lease  for  76  years,  granted  by  an  heir 

Cales'^d^u  ^^  «n**i^'  "^^^  sustained. 

p.  533.^^ '  "'  6th.  But  here  leases  are  expressly  allowed  for  the  liferent 
of  the  grantor.  Thus  liferent  leases  are  allowed  ;  and  being 
allowed,  they  may  be  granted  for  any  term  of  endnranoe 
within  100  years.  The  respondents  contended,— That 
though  a  lease  was  not  an  alienation  in  its  own  nature,  when 
granted  within  fair  and  ordinary  administration,  yet,  if 
granted  for  a  considerable  length  of  endurance,  and  for  an 
illusory  rent,  it  was,  in  point  of  law,  an  alienation.  The  law 
of  Scotland  had  always  distinguished  between  long  leases 
and  those  of  ordinary  duration,  by  refusing  to  allow  the  for- 
mer, and  by  sustaining  the  latter.  Wherever  there  was  a 
prohibition  therefore  against  alienating  the  estate,  these  long 
leases  were  held  to  be  alienations.  Even  by  the  law  of  Eng- 
land a  lease  is  classed  with  the  modes  of  alienation.  Black. 
B.  ii.  0.  38. 

The  Court  holding  that,  under  the  prohibition  to  alienate, 
long  leases  were  comprehended,  pronounced  this  interloco- 

May  14»1806.  tor,  **  Sustain  the  defences,  assoilzie  the  defenders  from  the 
"  conclusions  of  the  declarator,  and  decern.''     On  reclaim* 

Nov.  17,1807.  ing  petition  the  Court  adhered. 
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Opiiu6ii8  <yf  tBe  Judges : — 

Loia>  JtitfticE  Clbkk  (Hope). — *'  If  ibis  intailocatcr  is  aftendd, 
it  opens  a  door  in  destroy  the  whole  law  of  tailzies.    There  mast  be 
room  for  ittterpretatioD  of  the  laws,  as  there  is  no  law  so  perfect  as 
to  apply  in  terminis  to  all  cases;   and  construction  must  often  be 
regulated  by  the  practice  of  the  country.    As,  for  instance,  an  obli- 
gation in  a  tack  to  labour  according  to  good  husbandry.    I  don't 
mind  the  damour  against  entails.     (His  Lordship  here  gave  some 
general  remarks  on  the  benefit  of  entails.)    I  must  construe  this 
tailzie  by  the  language  used  at  its  date.     That  included  long  leased 
mider  the  prohibition  to  alienate;  in  other  words,  under  such  a  pro* 
Inbition  to  alienate,  long  leases  were  included.     Nay,  it  is  the  law 
still,  as  Mr.  Thomson  has  pleaded.    It  is  admitted,  tiiat  a  very  long 
lease  is  an  ulienation.   One  for  1000  years  certainly  is  so.  It  is  hardly 
denied  that  one  for  100  years  would  be  so.    It  is  also  allowed,  that 
a  long  lease  for  the  purpose  of  sub-setting,  is  struck  at.     But  all 
long  leases  end  in  sub-setting.    The  tenant  becomes  a  gentleman, 
and  subsets.    I  can  see  no  difference  between  ninety-seven  years 
and  100.    As  to  the  term  to  be  fixed  on,  we  must  go  on  the  usage 
of  the  country  at  the  date,  as  in  a  question  of  management  and 
economy  as  it  is  at  the  time.     If  a  long  lease  is  not  an  alienation, 
the  prohibition  is  not  authorised  by  the  act  at  all,  which  enumerates 
the  forbidden  acts.    If  he  may  grant  such  a  tAck,  we  must  sustain 
an  asngnation  of  the  whole  surplus  rents  for  100,  or  150  years, 
which  will  be  much  more  valuable  than  the  principal  rents.    Far- 
ther, the  special  clause  here  allowing  a  liferent  lease,  necessarily 
tfitjE)Zm  a  limitation,  quoad  ultra;  for  it  would  be  a  mere  quibble 
to  say  that  this  does  not  virtuaUy  prohibit  all  other  long  leases  be- 
yond the  value  of  a  liferent." 

LoKB  Mbadowbank. — '*  The  holders  of  long  leases  are  a  bad 
species  of  proprietors.  This  tack  is  an  alienation  in  the  sense  of  the 
statute.  It  is  a  sale  of  the  rents  for  a  grassum,  and  therefore  a  dis* 
posal  of  the  interest  of  the  succeeding  heirs  in  the  estate.  It  may  he 
more  di£Bcult  to  fix  the  precise  term  (of  a  lease  that  shall  mot  he 
held  an  alienation)  before  hand.  As  in  other  cases,  vre  shall  come 
to  it  by  degrees.  But  in  this  case,  which  is  an  extreme  one,  I  have 
no  doubt  whatever  that  it  is  an  alienation." 

Lord  Craig. — ^*  Long  leases  would  destroy  the  law  of  tailzies. 
The  whole  difficulty  lies  in  fixing  the  line  (between  leases  that  are 
and  leases  that  are  not  alienations.)  Further,  the  special  clause  here 
is  itself  a  strong  ground.  It  really  amounts  to  a  prohibition  of  a 
tack  beyond  the  value  of  a  liferent.'* 

Lord  HbrmanD. — ^'  I  do  not  think  so  much  of  the  special  clause. 
It  no  doubt  shows  that  he  intended  and  believed  that  he  had  limited  the 
power.  But  in  this  case,  as  the  Duke  takes  a  grassum,  I  think  his 
tack  is  snbfltantiaUy  a  sale  of  the  fntiire  rents.  I  Won't  go  at  pm^ 
sent  so  far  as  the  genenal  doctrines  of  my  brethren  would  go,  and  it 
is  not  necessaiy  to  do  so." 
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16^^*  Lord  Pbiubident  Campbbll.— "  This  leaae  is  not  nlent  as  to  tiie 

""""""~"    matter  in  band.  But  I  shall  speak  to  general  doctrines.  IsaTeryloiDfr 

^^y       tack  within  the  statute  1621  ?    I  haTO  looked  at  all  the  authorities, 

MAGISTRATES  oTeu  the  casc  of  Scott  V*  Straiton,  which  was  sustained  in  the  House  of 

AND  TOWN-    Lords,  though  it  was  a  lease  from  nineteen  years  to  other  ninetaen 

COUNCILi  OP 

INVERNESS.  7^^^*  ^^^  *o  ou  for  evor.  But  the  ground  of  the  judgment  there 
Ante  vol.  ill.  was  homologation,  and  long  possession  for  more,  than  eighty  years* 
p.  666.  go  tijat  it  was  safe  hy  prescription.     In  Hopeton's  case,  the  judg- 

ment went  on  a  personal  objection — on  the  clause  of  wanandiee 
undertaken  by  him.  In  Belladrum  (?)  was  a  question  with  Aecrv  .- 
So  held  both  here  and  in  the  House  of  Lords.  So  I  hold  that  a 
tack  must  haye  an  ish  to  preTail  against  purchasers.  At  same  timc^ 
I  should  have  difficulty  to  say  that  a  tack  for  two,  three,  four*  or 
five,  nineteen  yeais,  is  not  good.  At  same  time,  that  question  is  not 
the  same  as  this.  It  is  allowed  that  a  rery  long  term  will  not  be 
good." — Tide  Hume*s  Collection  of  Sesrion  Papers. 

Against  the  interlocutors  of  the  Court  of  Session  the  pre- 
sent appeal  was  brought  to  the  House  of  Lords. 

After  hearing  counsel, 

It  was  ordered  and  adjudged  that  the  appeal  be,  and  the 
same  is  hereby  dismissed,  and  that  the  interlocutor 
complained  of  be,  and  the  the  same  is  hereby  affirmed. 

For  the  Appellants,  Alex.  Maconochie^  J.  H.  Mackenjne. 
For  the  Respondent,  Sir  Samitel  RamiUy^  G.  Cranstaun. 

Mote. — This  case  was  decided  on  the  endurance  of  the  lease  alone, 
independent  of  the  grassum.  Accordingly,  a  subsequent  quesdoo 
was  raised  on  the  Wakefield  lease,  of  this  nature :  Admitting  it  to 
be  bad  as  a  lease  for  ninety-seven  years,  but  nO  otherwise  objection- 
able, except  on  account  of  its  duration, — Whether  it  could  be  sustain- 
ed for  any  shorter  period,  and  for  what  term, — ^the  entail  haTing 
conferred  power  to  grant  leases  durioglthe  lifetime  of  the  heir  of 
entail  ?  This  question  was  involved  in  the  subsequent  dedaiator 
and  reduction,  as  to  the  leases  granted  for  giassums,  and  for  alterna- 
tive periods  of  duration.— Vide  Infnu 


HcGH  BoBBRT  DuFF,  Esq.,  Appellant  ; 

Magistrates  and  Town-Council  of  Inver-)  RMntrndenu 
ness,  .  .  .  .  )      ^V»»*»«»"* 

House  of  Lords,  13th  December  1813. 

pROPBRTT — Common — ^Boumoino  Charter  —  Posbesbion.  —  Gr- 
cumstances  in  which  the  appellant  claimed  a  piece  of  ground,  i 
to  the  burgh  of  Inremess,  as  his  absolute  property.    The  i 
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dents  stated,  in  defence,  that  thej  held  the  land  as  commonty  for        1813, 
the  use  of  the  hurgh,  and  had  possessed  it  as  such,  while  the  ap-  ■    ■■ 

pellant's  charter  was  a  bounding  charter,  which  did  not  entitle  him        ^^^'^ 
to  any  thing  beyond  the  bounds.    Held  the  defences  good ;  rever-  „  j^dgxi  atrs 
sed  in  the  House  of  Lords.  and  town- 

council  OF 
An  action  of  declarator  of  property  was  raised  by  the  wvkbnkss. 
appellant  against  the  respondents,  the  Magistrates  of  Inver- 
ness, in  regard  to  a  piece  of  marsh  ground,  or  salt  marsh, 
about  thirty-five  acres  in  extent,  and  which  formed  a  nar- 
row stripe  surrounded  by  the  property  belonging  to  the 
appellant,  except  at  the  west,  where  it  was  limited  by  the 
Moray  Frith,  and  east  end,  where  it  contracted  to  a  point, 
and  terminated  in  the  river  Ness. 

It  was  stated  by  the  appellant  that  this  piece  of  marsh 
had,  until  lately,  been  subjected  to  the  flow  of  the  tide, 
which  covered  it  completely  at  high  water.  But  that  the 
operations  of  the  Caledonian  Canal,  the  bason  of  which  ran 
along  the  south  side,  had  excluded  the  tide  on  that  side, 
and  the  raised  road,  called  the  Bow  Bridge,  had  kept  off 
the  River  Ness  at  the  other  end,  the  arable  lands  of 
Merkinch  having  formed  the  marsh  into  an  island.  This 
island  lay  almost  surrounded  by  his  estate  of  Muirtown  and 
Merkinch. 

This  marsh  was  called  the  Aban,  sometimes  the  Naban 
or  Carse;  and  by  the  title  deeds  of  Merkinch,  acquired 
from  the  town  of  Inverness,  he  contended  that  these  titles 
did  convey  and  vest  in  him  the  said  Aban,  or  piece  of 
marsh  ground,  as  a  part  and  pertinent,  and  that,  in  the  second 
place,  that  this  right  had  been  confirmed  and  explained  by 
possession. 

In  defence  to  this  action,  the  respondents  stated  that  the 
appellant's  titles  to  the  lands  of  Muirtown,  on  examination, 
proved  that  the  ground  in  question  could  never  be  acquired  as 
apart  and  pertinent  of  these  lands,  and,  with  respect  to  the 
title  deeds  of  the  lands  of  Merkinch,  these  last  originally  be- 
longed to  the  burgh  of  Inverness,  and  that  the  appellant  and 
Mr.  Frazer  of  Torbreck  could  acquire  no  more  than  was  con- 
veyed to  them;  but  so  far  from  the  ground  having  been  con- 
veyed to  them,  it  would  appear,  by  the  examination  of  the  title 
deeds  of  the  burgh,  and  those  of  the  appellant  and  Mr.  Frazer, 
not  only  that  it  never  was  conveyed  to  them,  but  that  the 
same  remained  with  the  burgh  as  a  separate  tenement,  their 
right  to  which  was  uniformly  asserted  and  exercised,  as  would 
appear  from  the  evidence  both  written  and  parole. — They 
further  stated,  that  the  appellant's  titles  were  of  the  nature 
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of  a  boundiog  icharter,  whiob  «xoladed  all  beyood  the  bonadB 
described.  That  their  owa  titles  gave  them  the  Aban,  aad 
that  they  had  possessed  them,  either  as  a  town  property  or 
eommonty.  And  they  founded  upon  a  deeree  of  eogaitioii, 
obtained  in  1631,  in  which  the  jadgment  found  and  deelared 
that  the  "  heal  carse  of  Merkinch,  out  with  the  dikes  of  the 
"  manured  lands  and  rigs  thereof,  as  the  flood  mark  gives 
''  and  flowes,  to  be  the  commonties  to  the  burgh  of  laTer- 
"  ness  in  all  time  coming." 

In  the  titles  of  Muirtown,  the  marsh  is  alluded  to  in  the  de- 
scription of  these  lands  thus,  **  the  sea  called  RoodpooLe  and 
**  fluddes  betwixt  the  lands  of  Merkinch  and  the  saidlaads  of 
*'  Muirtown  at  the  north,  and  the  water  of  Ness  and  the  bor- 
*'  row  ruids  of  the  borough  of  Inyerness,  at  the  east  parts  re- 
**  spectiyd,  "cumdominibus,edificiis,hosti8,pomari8,Bilris,  pis- 
'*  cariis  lie,  yairis,  wraik,  weath,  wair,  carsisj  garsingis^  tofUsy 
^'  croftis,  annexis,  connexis,  partibus,  pendiculis  et  perdnea., 
^'  addictasterrasjustespectat,  jacent  infra  diet,  baroniam,'*'  &c 

The  appellant  stated,  in  regard  to  this  grant,  that  it 
proved  three  things,  1st,  That  the  north  boundary  of  these 
lands  of  Muirtown  is  distinctly  stated  to  be  *^  the  sea." 
2d,  That  there  is  here  a  broad  and  explicit  grant  of  **  partsit 
**  pertinents  and  pendicles ;''  and,  3d,  That  in  the  anzioiu 
enumeration  of  these  parts  and  pertinents,  the  Carse  is  par- 
ticularly mentioned. 

In  1741  the  same  lands  ofMuirtown  were  conveyed  by  Mr. 
Grant,  the  then  proprietor,  to  the  appellant^s  grandfather.  In 
this  disposition  the  word  Carses  was  omitted,  but,  in  the  enu- 
meration of  the  pertinents,  there  were  expressly  named  ''mnira 
*'  and  marshes."  And,  under  this  disposition,  feudal  titles  were 
made  up,  and  the  lands,  with  their  whole  parts  and  perti- 
nents, possessed  for  a  period  beyond  the  years  of  prescription. 

The  lands  of  Merkinch,  lying  on  the  north  side  of  the 
Aban,  belonged  anciently  to  the  town  of  Inverness.  Of  this 
date,  the  appellant's  authors  acquired  right  to  one-fourth  part 
of  these  lands,  described  as  follows :  **  Totam  et  iotegram 
"  quartem  partem  villro  et  terrarum  de  Merkinch  existen. 
'*  quatuor  lie  oxgate  land*  antiqui  extent,  et  adsummam  sex 
<'  solidarum  et  trium  denariorum  monete  lie  mailing,  com 
'*  domibus,  ffidificiis,  toftis,  croftis,  annexis,  connexis  parti- 
*'  bus,  pendiculis,  et  ceteris  suis  pertinen.  cum  communi 
"  pastura  earundum  solita  et  consueta  jacent,  intra  territo- 
''  rium  de  Inverness  et  vicecomitatem  ejusdem.'^  To  be 
held  in  feu  of  the  said  burgh,  for  payment  of  a  smaU  fen* 

*  Sic.  ' 
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duty,  and  *^  per  omoes  netas  aietas  auas  aotiqaas  el  divkas       ^^^^' 
"  pro  ut  jacent  in  loogitudine  et  latitadine»  limUibtts  et    — ^— 
'*  bondis,  aolitis  et  conauetis  es  onmi  parti  io  domibusy  £adi-         «. 
'*  ficiis,  toftifl,  croftis,  annexis,  conoexis,  partibua,  pendiculisy  maoistbates 
"  et  pertinen.  earundem ;  cam  coanBUQi  paflturi  solita  et   council  of 
"  4»>n8ueta,  eonstructis  et  constraendi^  liboroque  introitu  et   iktsrnbss. 
"  exitu  ac  cum  omnibus  aliis  et  aingulia  suis  libertatiboa 
**  commoditabus  proficiis  easiamentis  ac  triatis,  suis  pertinen. 
**  quibtMCunque  tarn  non  nominatis  quam  nominatis,  tarn 
"  subter  terra  quam  auper  terram  procul,  et  prope  ad  pre- 
"  dictam  quartern  partem  terrad  ▼illsd  at  terirarum  de  Merk- 
"  inch,"  &c. 

There  was  no  reservation  on  the  part  of  the  town  of 
Inverness,  of  any  burden  or  servitude,  but  the  title  flowing 
from  them  was  absolute.  The  other  three-fourths  of  Merk- 
inch  estate  were  feued  out  by  the  town  to  the  authors 
of  Mr.  Fraser  pf  Torbreck ;  the  oldest  charter  in  this  part 
of  the  property  being  conceived  in  these  terms  **  Totas  et  Aug.  1G08. 
''  integras  tres  quarturas  partes  villa  et  terraram  de  Mert- 
*'  inch,  cum  domibus,  sedificiis,  toftis,  croftis,  annexis,  coq- 
'*  nexis,  partibus,  pendiculis  et  csoteris  suis  pertinentibns, 
"  quibuscunque  jacentis  intra  territorium  burghi  de  Inver- 
^'  ness  et  vicecamitatem  ejusdem." 

This  charter  was  without  any  boundary,  and  without  any 
servitude  or  restriction,  or  reservation  whatsoever. 

The  three  subsequent  charters  belonging  to  these  three- 
fourths,  contained  an  express  conveyance  of  parts,  pendicles, 
and  pertinents,  together  with  *«  grazings,"  which  latter  term 
could  only  apply  to  the  flooded  grounds,  as  all  the  unflood- 
ed  lands  were  runrig  and  arable. 

The  appellant's  quarter  of  Merkinch,  and  the  three- 
fourths  which  belonged  to  Torbreck,  lay  thus  until  the  year 
1794,  when,  on  the  joint  application  of  the  two  proprietors 
to  the  Sheriff,  in  terms  of  well  known  statute,  these  lands 
were  divided  according  to  a  plan  prepared  under  the  autho- 
rity of  the  Sheriff,  who,  of  this  date,  found  :  ^*  from  the  local  Oct.  2,  17U4. 
'*  situation  and  contignity  of  the  lands  of  Merkinch,  the  ex- 
*'  change  proposed  in  the  petition  was  expedient ;  and,  for 
"  the  advantage  of  both  parties,  find  that  the  mansh  be- 
"  tween  the  said  parties  ought  to  be  the  line  shaded  on  the 
'*  said  plan  with  blue,  and  marked  with  the  letters  A,  B,  G, 
**  and  D,  and  that  the  lands  and  pasturage  belonging  to  the 
**  petitioner,  Alexander  Frazer,  and  situated  to  the  south  of 
*'  the  said  line,  ought  to  be  given  to  the  petitioner.  Captain 
*'  Hugh  Robert  Duff,  in  exchange  for  the  lands  and  pastur- 
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1813.       *'  age  belonging  to  him,  and  lying  to  the  north  of  the  said 

— —    "  line,  and  that  such  exchange  would  be  just  and  equal  for 

^  v!^       *'  ^^^^  parties ;  and  authorized  them  to  enter  into  a  contract 

XA0ISTRATE8  *'  of  oxcambion  accordingly,  in  terms  of  the  statute."  A  con* 

AND  TOWN-  ^ract  of  excambion  was  made  out  in  these  terms,  of  this  date ; 

INVERNESS,   ^^d  ^^  ^^  contended  by  these  titles  the  appellant  had  ac- 

Aug.  19,1796.  quired  right  to  the  piece  of  ground  in  question. 

The  Lord  Ordinary  (Glenlee)  ordered  the  parties  to  giro 
in  condescendences  of  what  they  offered  to  prore.  Upon 
these  being  given  in,  his  Lordship,  before  answer,  allowed  a 
proof  of  possession ;  and  when  the  proof  was  reported,  he 
reported  the  same  to  the  Court  with  memorials. 

From  the  proof  exhibited  by  the  titles  of  Muirtown,  with 
its  parts  and  pertinents,  comprehending  the  CarsSy  as 
well  as  from  the  titles  of  Merkinch,  the  appellant  stated, 
it  was  established  that  the  piece  of  ground  in  question 
was  a  part  of  his  absolute  property.  By  the  parole 
evidence  he  also  proved,  by  his  tenantry  and  others,  the  long 
and  continued  possession  of  the  Aban,  by  the  appellant  and 
his  tenants  pasturing  thereon  cattle  and  sheep  without  in- 
terruption. 
Not  16  1808  '^^^  Court  pronounced  this  interlocutor :  "  Upon  report 
'  **  of  Lord  Glenlee,  and  having  advised  the  mutual  informa- 
^*  tions  for  the  parties,  the  Lords  sustain  the  defences,  as* 
'^  soilzie  the  defenders,  and  decern ;  find  the  defenders  en- 
*•  *  titled  to  expenses,  and  appoint  an  accouat  thereof  to 
*^  be  given  in,  and,  when  lodged,  remit  to  the  auditor  of 
**  Court  to  examine  the  same  and  to  report."  On  reclaim- 
ing petition  the  Court  adhered.* 

Against    these    interlocutors    the  present  appeal  was 
brought  to  the  House  of  Lords. 

Pleaded  far  the  Appellant, — I,  The  appellant,  under  his 
titles  of  Muirtown,  is  the  proprietor  of  the  whole  of  the 
Aban,  or  ground  in  dispute ;  and  if  these  titles  do  not  give 
him  the  whole  of  the  ground  in  dispute,  that,  at  the  very 
least,  they  give  him  exchmvely  a  part  thereof.  2.  That 
whatever  part  of  the  Aban  (if  any),  which  is  not  the  appel- 
lant's, by  virtue  of  the  Muirtown  titles,  is  his  by  virtue  of  his 
Merkinch  titles ;  he  being  now  the  absolute  owner  of  that 
part  of  Merkinch  which  adjoins  the  Aban.  That,  in  this 
view  of  it,  the  Aban,  or  ground  in  dispute,  which  was 
flooded  twice  in  the  twenty-four  hours,  may  be  considered 
as  the  boundary  between  Muirtown  and  Merkinch ;  which 

*  This  was  come  to  by  a  narrow  majority. 
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boandary  being  now^  reclaimed  from  the  waters,  the  same       1813. 
does  by  law  belong  to  the  owners  of  the  opposite  banks  and 


shores;  and  as  the  appellant  unites  in  his  person  the  owner-       ^^^^ 
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ship  of  both  shores,  therefore  he  is  entitled  to  the  whole  maoutratbs 
land  in  dispute.  3.  That  the  defenders  being  originally  the  ^»  ^o^" 
owners  of  Merkinch,  have,  by  their  feus,  granted  to  the 
appellant's  predecessors,  and  to  the  predecessors  of  Mr. 
Frazer  of  Torbeck,  (in  whose  right  as  to  the  grounds  in 
question  the  appellant  now  stands),  parted  with  their  whole 
property  in,  and  right,  benefit,  and  title  to  all  of  Merkinch, 
without  reservation  of  any  right  of  commonty  over  the 
grounds  in  question,  or  any  other  reservation  whatever,  save 
the  feu  duties ;  and,  therefore,  whatever  heretofore  belonged 
to  the  defenders  is  now,  quoad  the  grounds  in  dispute, 
absolutely  vested  in  the  appellant.  4.  That,  on  evidence, 
it  appears  that  the  appeUant^s  uninterrupted  possession  has 
been  in  strict  conformity  to  his  titles  as  above  described. 

Pleaded  for  the  Respondents. — 1.  The  appellant  has  no 
right  to  the  ground  in  dispute,  in  so  far  as  the  lands  of 
Muirtown  are  concerned,  for  the  charter  of  these  lands  being 
a  bounding  one,  cannot  carry  any  right  beyond  the  bounds 
mentioned ;  and,  2.  As  to  the  lands  of  Merkinch,  it  is  suf- 
fident  to  found  on  the  decree  of  cognition  obtained  in  1631, 
where  these  very  Carse  lands  are,  in  a  question  with  Frazer 
of  Torbreck,  ordained  and  declared  to  belong  to  the  town, 
as  commonty  in  common  with  him  and  the  appellant. 
Besides  this,  there  were  certain  acts  of  council  in  I'BSQ  and 
in  1726,  respecting  the  cutting  feal  and  divot  on  the  com- 
mon Carse  of  Merkinch ;  and  the  inhabitants  of  the  town, 
it  was  proved,  ha4  cut  turf,  and  peat,  and  other  materials, 
from  the  grounds  in  question,  without  molestation  ;  so  that, 
from  the  evidence  adduced,  there  was  no  doubt  of  the  ex- 
ercise of  the  right  on  the  part  of  the  town. 

After  hearing  counsel, 

It  was  ordered  and  adjudged  that  the  interlocutors  com- 
plained of  be,  and  the  same  are  hereby  reversed.  And 
the  Lords  find  that  the  appellant  is  entitled  to  the 
property  of  the  whole  land  in  question. 

For  Appellant,   Sir  Samuel  Romilly^    Charles    WetheralL 
For  Respondents,  David  Moneypennyy    Wm.  Adam, 


VOL,  V.  3d 
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1813.       (Fea  Cause  continued,  Fac  Coll.  VoL  xvii.  p.  374,  ei  Doir^ 
Vol.  ii.  p.  149.) 

John  Bbllenden  Ker,  Esq.,  •  Appellant; 


KKB 
V. 


DDKB  OP    Duke  op  Roxbdrohb ,♦  and  James  Hornb,/   |2^.^„a«*» 
RoxBHEGB.,       jj^^^  ^  g^  j^j^  Commissioner,  .         S  ^/«~*«^' 

Uouse  of  Lords,  18th  December  1813. 

Tailzie — Clause — ^Fsuinq — Alienation  —  Alteration  of  the 
Order  op  Succession. — The  Duke  of  Roxburghe  held  the  Box*' 
burghe  estate  under  a  strict  eatail,  prohibiting  the  heir  of  entail  to 
sell,  alienate,  dispone^  or  to  do  any  deed  whereby  the  estate  might 
be  adjudged,  or  do  any  other  thing  to  the  hurt  and  prejudice  of  the 
said  tailzie  and  succession,  reserving  to  the  said  heirs  of  tailae  to 
grant  feus*  tacks,  and  rentals  of  such  parts  and  portions  of  the  said 
estate  as  they  shall  think  fitting,  provided  the  same  be  not  granted 
in  hurt  and  diminution  of  the  rental.  The  Duke  granted  sixteen 
feus  of  the  whole  estate.  The  question  was,  Whether  these 
feus  were  good,  or  in  contravention  of  the  entail  P  In  the  first 
appeal,  the  case  was  sent  back  for  reconsideration  to  the  Court  of 
Session.  The  Court  of  Session  pronounced  an  interiocntoi,  statii^ 
the  special  grounds  upon  which  it  annulled  those  feos.  The  Home 
of  Lords  affirmed  the  judgment,  on  these  groonds,  that  tiiey  oooM 
not  be  considered  as  proper  feus  made  according  to  the  true  i 
of  the  entail,  or  in  the  due  exercise  of  the  powers  therein, 
with  any  view  to  the  rational  management  of  the 
that  the  whole  deeds  and  instruments  sought  to  be  reduced,  ^ 
considered  as  a  whole,  were  to  be  taken  as  a/ie«a/toft«  and  as  «llcr> 
ations  of  the  order  ijf  succession^  under  the  colour  of  cieating  Im- 
rights. 

In  the  report  of  this  case,  ante  609,  the  facts  under  which 
this  question  arose  are  stated,  which  had  reference  to  the 
late  Duke's  power  to  grant  the  feu-rights  under  chaUenge. 
By  the  House  of  Lords  the  case  was  there  remitted  for  the 
reconsideration  of  the  Court  of  Session,  with  special  direc- 
tions to  the  Court,  in  reviewing  their  former  judgment,  and 
the  whole  cause,  to  state  the  particular  grounds  or  reasons 
upon  which  their  judgment  might  be  founded. 

Accordingly,  on  tho  return  of  the  cause  to  the  Court,  and 
on  resuming  consideration  of  their  interlocutor  formerly  ap- 
pealed from,  of  12th  and  16th  January  1808,  the  Court 
18th  and  19th  ordered  mutual  cases  to  be  boxed  preparatory  to  a  hearing, 
June.  1813.     a^j^  after  hearing  further  argument,  the  Court,  after  consult- 
Jane29, ing  the  Other  Division,  came  to  affirm  the  former  judg- 


*  Sir  James  Nordiffe  Innes  had  now  assumed  the  dignity  to 
which  he  was  held  by  law  entitled. 


&c. 
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menty   by  a  special  interlocutor,  stating  the  groands  and       1813. 

reasons  of  their  jadgment.  (Vide  Fac.  Col.  voL  xvii.  p.  374.)     

These  grounds  placed  their  judgment  on  a  wider  basis  than         '*^ 
had  been  indicated  in  their  former  interlocntor.  ^„^^  op 

The  opinions  of  the  Judges  are  printed  at  great  length  in  aozBUBoaii, 
the  Faculty  Collection  of  Session  Papers,   (Hume's  Collec- 
tion, vol.  cxix.  No.  82, 1812-1813.) 

Against    these    interlocutors  the   present  appeal  was 
brought  to  the  House  of  Lords. 

After  hearing  counsel, 

[TftB  LoBD  Chancbllor  Eldon,  after  fully  detailing  the  (acta,  pro* 

ceeded  as  follows.] 
««  My  Lords,* 

'*  I  come  now,  with  your  Lordships*  permission,  more  closely 
to  the  Roxburghe  case,  of  which  I  have  stated  the  iacts  as  well 
as  my  memory  will  enable  me  to  do,  and,  my  Lords,  to  recapi- 
tulate those  facts  in  a  very  few  words,  before  I  proceed  to  examine 
the  principles  and  precedents  which  are  supposed  to  apply  to  it.  In 
the  year  lti44,  and  the  year  1648,  (I  would  confine  myself  to  the 
charter  of  1  (>48),  there  is  an  entail  created  of  certain  lands^  and  of 
the  earldom  of  Roxburghe,  a  tailzie  with  very  great  anxiety  to  pre- 
sage both  the  title  and  property  in  that  succession  of  heirs  who  are 
(to  use  the  expression  there  used)  called  to  that  succession.  There 
is  a  clause  in  it  which  shows  the  anxiety  of  the  granter  of  the  estate^ 
though  I  am  quite  ready  to  admit  his  anxiety  must  go  for  nothing  it 
he  has  not  taken  the  proper  means  to  secure  the  object  of  his  anxiety. 
He  addressed  a  sort  of  prayer  to  the  person  then  on  the  throne,  to 
protect  his  house  and  family,  as  he  had  taken  particular  care  to  call 
to  that  honour  and  dignity  those  who  he  trusted  would  persevere 
in  duty  and  respect  to  their  sovereign. 

**  My  Lords,  1  here  mention  again,  because  it  is  fit  it  should  not  be 
forgotten,  that  in  the  year  1647^  certainly  about  the  period  of  this 
deed  of  1 648,  but  prior  to  it,  the  then  Earl  of  Roxburghe  had  either 
made  or  contracted  to  make,-^made,  if  you  please  so  to  take  it,  and 
subsequent  to  that  deed  of  1648,  he  had  made,  either  with  a  view  of 
foIfiUing  his  contracts,  or  without  previous  contracts,  a  great  variety 
of  feus.  1  think  in  the  book  before  me  it  is  stated  that  the  number 
of  them  was  about  three-score ;  but  they  are  all  feus,  as  I  look  at 
them,  of  small  parts  ^nd  portions  of  lands  granted  to  kindly  tenants 
as  they  call  them  in  the  law  of  Scotland.  They  are  feus,  the  pro<> 
perty  not  being  large,  made  to  persons  holding  small  farms,  small 
vasnjs.  The  rental  is  not  large,  and  in  most  of  them,  if  not  in  all 
pf  them,  the  feu-duty  upon  the  entry  of  the  heir  and  successor  is  to 
be  doubled ;  Sicut  usus  est  is  the  expression,  or  something  like  that» 
in  these  different  feus. 

"  lAj  Lords,  from  1648  down  to  the  year  1729,  there  is  little  of 

*  Mr.  Gnrney*B  short-hand  Notes,  revised  by  his  Lprdship. 
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1813.        fact  which  is  worthy  your  Lordships*    attention,  except  with  re- 
spect to  the  grants  of  some  other  feus  made  by  some  of  the  heirs  of 


^^^        tailzie.    There  is  a  feu  which  was  made  as  early  as  1650  by  ihe 

Dnli  OF     ®*™®  Robert,  Earl  of  Roxburghe,  which  was  a  feu  of  Broomlands 

BuxBtTHGHE,  and  others.     It  is  not  necessary  for  me  to  enlarge  upon  the  term*  of 

^'c*         the  feu,  because,  in  point  of  fact,  as  kite  as  the  year  1733  that  lea 

was  reduced  (as  being  ultra  vires  of  the  Earl)  by  the  judgmmt  of 

the  Court  of  Session,  and  affirmed  by  this  House.     With  respect  to 

the  small  feus  it  has  been  represented,  and  I  think  Teiy  propedj* 

that  they  are  feus  granted  according  to  the  plain  obvious  intent  of 

the  permissive  clause  to  make  feus,  the  terms  of  which  I  shall  state 

to  your  Lordships  by  and  bye. 

♦'  My  Lords,  in  1663  the  then  Earl  William  granted  afeuof  Greeo- 
head  to  Sir  Andrew  Ker.  In  respect  of  that  feu  there  has  been  n 
great  deal  of  reasoning,  tending  to  show  that  it  was  for  onerous  con- 
sideration,  that  it  was  a  fair  and  a  provident  administration  of  the 
estate,  and  a  great  deal  of  colourable  argument  of  that  sort ;  bat  I 
do  not  think  it  unreasonable  to  say,  that  it  is  difficult  to  reconcile 
that  feu  with  the  terms  of  this  charter.  Let  us  suppose  that  it  was 
a  feu  not  according  to  the  terms  of  the  charter,  it  will  then  be  a  fen 
granted  in  1663,  not  according  to  the  terms  of  the  charter,  of  a  parti- 
cular part  or  portion  of  the  estate,  a  larger  part  or  portion  than  in 
that  way  of  putting  it  should  have  been  granted  in  one  feu ;  but  then 
the  utmost  which  can  be  stated  with  respect  to  it  is^  that  there  was 
one  feu  granted  in  that  year  1663  of  a  part  of  the  estate,  too  large 
to  be  made  the  subject  of  one  feu  according  to  the  terms  of  this 
charter*  but  that  it  is  utterly  impossible,  that  because  that  Elarl 
William  made  that  one  feu,  and  that  one  feu  has  been  submitted  to 
by  the  ^rnily,  the  feus  in  question  must  therefore  necessarily  be  con- 
sented to  likewise.  There  was  likewise  a  feu  made  in  the  year 
1742  of  about  twelve  acres,  lying  on  the  south  side  of  the  Canon- 
gate  of  Edinburgh :  and  with  respect  to  that  fen,  although  it  ap- 
pears to  have  been  made  on  the  site  of  a  dilapidated  mansion*houaet 
it  would  have  been  very  difficult  to  have  affected  that  fen,  as  a  fen 
not  made  in  the  due  exercise  of  the  power  of  feuing;  but  if  yon  take 
it  to  be  so  in  that  way  of  putting  the  case,  it  is  one  feu  granted  not 
in  the  due  exercise  of  the  power  in  addition  to  that  other  one,  and 
then  the  question  is,  whether  those  two  deeds  prove  more  than  this^ 
that  the  owner  of  the  property  made  feus  which  could  not  be  sap- 
ported?  That  Earl  William  granted  in  1663  feus  which  could  not 
be  supported,  and  that  Duke  Robert  granted  other  feus  in  1742 
which  could  not  be  supported,  but  that  they  granted  them  under 
the  notion  that  they  could  be  supported ;  and  the  question  then  is, 
whether  their  notion  that  they  could  be  supported  is,  aye  or  no, 
suppc  rted  by  the  tailzie  and  charter  under  which  they  hold  ?  and 
even  if  they  could  make  them  consonant  with  that  authority,  there 
would  remain  the  question,  whether  such  feus  as  were  made  in  1804 
could  possibly  stand  ? 

"•  My  Lords,  I  need  not  tell  your  Lordships,  that  in  the  year  1729 
there  was  an  entail  made  of  other  estates,  which  comprehended  aa 
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additional  property  in  the  effect  of  the  old  entail ;  and  that  in  the        )qi3. 
year  1740  there  was  another  addition  to  the  entailed  property,  which  - 

became  comprehended  under  the  old  entail ;  and  I  think  in  the  kkr 

year  1747  it  was  that  a  certain  property,  which  had  been  in  wadset  '^' 

in  order  to  pay  the  debts  of  one  of  the  family,  was  redeemed,  and  that  roxbitrgub 
was  settled  also  so  as  to  be  brought  under  the  terms  of  the  old  entail.         &e. 

*^  On  the  death  of  the  last  Duke  but  one,  the  last  Duke  (who  was 
the  author  of  these  feus)  came  into  the  possession  of  the  estate. 
And  coming  into  the  possession  of  the  estate,  in  the  course  of 
eighteen  months  previous  to  his  death  he  executed,  first  a  trust- 
disposition  on  the  i8th  of  June  1804,  for  the  purpose  of  creating 
the  means  of  making  very  large  payments,  which  were  there  pro- 
vided for.     On  the  same  18th  of  June  1804  he  executed  his  first 
deed  of  entail ;   and  then,  in  the  month  of  September  1804,  he 
executed  these  sixteen  feus,  the  validity  of  which  is  now  in  ques- 
tion ;  and  which  sixteen  feus^  your  Lordships  will  permit  me  just  to 
remind  you,  did  in  fact  vest  in  those  who  were  to  take  the  benefit  of 
these  fees,  (the  instruments  being  upon  the  face  of  them  pure  feus), 
the  whole  beneficial  property  of  the  estate  of  Roxburghe,  with  the  ex- 
ception only  of  the  mansion-house  of  Fleurs ;  with  no  exception  of 
the  mansion-house  at  Broxmouth  ;  with  no  exception  of  the  mansion- 
house  at  Greenhill ;  with  no  exception  of  the  mansion-house  of  Byre- 
cleugh ;  and  that  mansion-house  at  Fleurs  being  excepted,  together 
with  forty-seven  acres,  only  parcel  of  a  property  containing  sixty 
thousand  acres,  and  liberty  of  ingress  and  egress  for  the  Dukes  of 
Roxburghe  to  this  house  so  reserved  to  them,  with  forty-seven  acres. 
^  My  Lords,  these  deeds  are  all  made  upon  the  same  day ;  they 
are  all  made  by  the  same  person ;  they  all  contain,  I  think,  nearly 
the  same  clauses ;  they  are  stated  to  be  made  in  consideration  of  the 
feu-farm  duty,  and  for  other  onerous  considerations ;  terms,  the  gene- 
rality of  which  is  not  explained  by  any  thing  to  be  found  in  the  cases, 
but  which  have  been  said  to  be  capable  of  explanation,  and  actually 
explained  by  what  appears  upon  these  deeds.    There  was  executed 
upon  this  same  26th  of  September  1804  a  contract  of  entail  with 
respect  to  those  feus ;  that  is  to  say,  Mr.  Gawler  thereby  contracted, 
that  there  should  be  an  entail  made  of  these  feus ;  which  entail 
would  in  truth  give  the  substance  of  that  interest  which  the  persons 
marked  out  vrere  to  take  under  the  entail  of  the  18th  of  June  1804, 
to  the  very  same  persons,  if  those  persons  could  not  take  the  benefit 
of  that  entail,  or  of  any  other  entail  which  might  be  executed  by  the 
Duke  in  the  course  of  his  lifetime,  and  they  might  be  found  inef- 
fectual after  his  death ;  and  all  these  feus  are  subject  to  what  have 
been  called  irritancies ;  jirsU  If  the  Duke  should  have  any  descen- 
dants of  his  own  body;  secondfyf  If  he  did  not  leave  descendants  of 
his  own  body,  if  the  entail,  that  he  had  executed,  or  any  other  entails 
which  he  should  execute,  should  be  found  to  be  effectual  dispositions, 
not  ultra  vires,  not  contrary  to  the  power  he  had  in  the  deeds  of 
1648  and  1747. 
*'  My  Lords,  these  have  been  called  irritancies ;  and  it  has  been 
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1818.        argued)  that  they  are  so,  an<i  tliat  it  is  no  objection  to  the  grantii^ 
..^....^     of  a  feu  that  it  contains  such  irritancies  as  these;  but  jour  Lord- 

XEB        ships  vill  be  pleased  to  attend  to  the  further  circumstance,  that  this 

**  contract  of  entail,  of  even  date,  which  provided  an  actual  entail  to  be 

EOXBUROBE    niade  within  ten  days,  and  which  actual  entail  was  made  on  the  very 

&c.  same  day,  the  26th  of  September  1804,  provides  further,  that  the 
Duke  of  Roxburghe  shall  in  effect  have  the  whole  beneficial  enjoy* 
ment  of  the  estate  during  his  own  life ;  that  he  shall  take  all  the 
surplus  rents,  notwithstanding  by  the  feus  the  entry  of  the  grantee 
of  the  feus  was  to  be  at  Martinmas  then  next ;  that  he  shall  have 
all  the  surplus  rents;  that  he  shall  have  the  possession  of  all  be 
chooses  to  have  in  his  actual  possession;  that  he  shall  have  power  to 
enter  and  cut  down  wood ;  in  short,  even  if  the  property  was  trans- 
ferred^ he  had,  in  point  of  substance  imder  this  agreement,  during 
the  lifetime  of  Mr.  Gawler,  unquestionably  the  dominium  utile  o£  all 
these  estates.  I  have  before  stated  to  your  Lordships,  that  in  mj 
view  of  this  case  I  should  consider  the  seisin  of  infeftment  to  have 
been  properly  taken  in  the  lifetime  of  the  Duke ;  the  possession  to 
have  been  delivered  in  the  lifetime  of  the  Duke ;  and  that  the  cliarter 
of  entail,  together  with  the  contract  of  entail,  had  appeared  to  the 
world  before  the  Duke  ceased  to  exist ;  it  is  not  in  my  view  Tery 
material  to  consider  how  these  facts  stand,  one  way  or  the  other. 

^*  Such,  my  Lords,  being  the  state  of  the  case  of  the  Duke  of  Rox- 
burghe, in  these  two  years,  1804  and  1805,  having  at  that  time  an 
estate  partly  in  his  natural  possession  and  partly  enjoying  it  fay 
means  of  rents  paid  him,  and  which,  I  will  suppose,  in  illustration 
of  the  argument,  to  amount  to  about  £20,000  a-year,  makes  lens 
of  the  whole  interest  in  the  estate  beyond  that  income  of  £20,000 
a-year ;  and  here  I  must  take  the  liberty  shortly  to  put  your  Lord- 
ships in  mind  again  of  those  passages  to  be  found  in  the  entail  and 
the  feus,  and  In  the  agreements  respecting  that  entail,  and  respecting 
the  obligations  Mr.  Gawler  came  under.  I  must  put  your  Lordsliips 
again  in  mind  that  it  has  been  argued,  and,  I  think,  satisfactorily 
argued,  that  th«  provisions  of  that  entail  and  the  other  deeds  are 
sucl),  that  the  act  of  the  Duke  cannot  be  considered,  at  least  in 
my  judgment,  as  an  act  the  benefit  of  which  was  purchased  fay  Mr. 
Gawler,  but  an  act  of  gift  on  the  part  of  his  'Grace,  the  ofali^;ation6 
of  Jflr.  Gawler  being  expressed,  and  being  provided  for  fay  the  Tciy 
terms  under  which  he  takes  the  estate,  and  by  which  he  comes  under 
obligation  to  make  these  several  payments. 

''  My  Lords,  having  stated  this  much  to  your  Lordships,  as  one 
noble  Lord  is  present  now  Wh6  was  not  before,  I  will  just  add  this 
circumstance,  that  after  this  the  Duke  takes  upon  himself,  as  heri- 
table proprietor  of  the  estate,  to  maike  a  de^  of  elitail  1k)tfa  of  the 
superiority  tod  of  the  property,  and  lie  gives  a  &dtoiy  to  a  gentle* 
man  of  the  name  of  Seton  Karr  to  act  as  his  general  agent  of  this 
estate  pretty  much  as  if  it  tvto  his  own ;  and  he  actu^y  executes,  I 
think,  five  leases,  but  it  is  immaterial  whether  three  or  five  Icaiaes, 
parts  of  the  estate  by  those  leiises  demising  (to  use  anEnglUi  word) 
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&e  dominwrn  utile  of  the  subjects  leased  to  tenants,  who  take  direct-       1B13* 
ly  fiom  him  by  his  act,  whereas  he  had  no  title  at  all  of  the  feus  ia     ■ 
law  «iid  e^ity^  passed  an  immediate  beneficial  interest  in  presenUf        ^^^ 
to  the  person  who  was  the  grantee  in  these  feus :  He  had  no  interest      pu^s  op 
whatever  to  convey  to  those  tenants;  he  reserves  those  surplus  rents  roxbcrgub^ 
which,  upon  the  hce  of  these  feus,  were  to  be  Mr.  Qawler^s,  bat         ^^« 
wluch,  by  the  effeot  of  the  collateral  contract,  were  to  be  the  Duke^s; 
the  Duke  being  to  give  dischaiges,  as  your  Lordships  recoUeot,  to 
Hr«  Gawler  for  those  surplus  rents.     He  reserves  the  rents,  not  to 
the  persons  to  whom  he  passed  the  dominium  utile;  he  reserves  those 
rents  to  himself,  his  heirs  and  assigns,  and  he  dies  in  the  natural  pos- 
session of  these  estates. 

'*  My  Lords,  the  true  question  before  your  Lcrdships  I  take  to  be 
this,  whether  this  transaction,  constituted, — I  do  not  say  of  these  six- 
teen feus,'-— but  whether  this  transaction,  constituted  by  all  these  deeds, 
and  under  all  these  cii^ttmstanoes,  amounts  to  an  exercise  of  the  power 
of  feuing,  such  as  is  ^ten  by  this  charter  of  1648,  and  given  nearly 
in  similar  terms,  with  some  small  variation  of  expression,  which  I  do 
sot  think  very  material  as  to  the  words  rent  and  rental  in  the  subse- 
quent deeds  of  1729,   1740,  and  1747;  whether  this  transaction 
amounts  to  such  an  exercise  of  the  power  of  feuing,  contained  in  the 
charter  of  1648,  as  a  Court  of  Justice  can  say  is  the  true  and  proper 
exercise  of  the  power  of  feuing  contained  in  the  charter  of  1648  and  the 
subsequent  charters.    My  Lords,  I  apprehend  when  I  say  this  tran»- 
action,  I  am  fully  entitled  to  say  so,  for  I  apprehend,  according  to  all 
law,  if  you  are  to  look  at  the  real  nature  of  a  transaction,  you  must  not 
look  at  its  parts  as  distinct  and  altogether  separate  from  its  effect  as 
a  whole.    Deeds  and  instruments  executed  at  the  same  time,  relative 
to  the  same  property,  connected  with  the  same  powers,  various  as  they 
may  be  in  their  number,  we  may  construe  as  one  transaction.    Then 
this  transaction,  my  Lords,  appears  to  me  to  amount  to  this.     The 
Duke  of  Roxburghe  certainly  meant,  and  I  am  sure  I  need  not, 
after  what  I  stated  on  Wednesday,  state  to  your  Lordships,  that  I 
do  really  and  sincerely  wish  that  he  had  meant  somewhat  less,  and 
done  something  more  effectually ;  he  certainly  meant  to  change  the 
series  of  heirs  that  were  to  take  under  the  charter  of  1648,  and  the 
other  charters.    That  he  meant  so  to  do,  appears  from  the  ledtals 
be  has  mentioned  in  his  trust  dispositions ;  that  he  was  not  fettered 
like  the  prior  heirs  of  tailzie ;   that  being  the  last  heir  of  .taiksie 
named,  he  had  power,  as  he  would  have  had  if  he  had  been  correct 
in  thefact,  that  he  had  a  power  beyond  the  hours  of  tailzie  mention- 
ed in  the  charter,  that  he  meant  therefore  to  change  the  whole  series 
of  heirs;  and  vnthout  entering  at  all  into  any  observation  i}pon  his 
motives,  I  say  no  more  about  them  than  this,  it  is  far  too  delicate  a 
thing  for  a  Judge  to  trust  himself  with  determining  whether  .the 
motives  with  which  a  man  executes  a  power  which  he  has,  or  con- 
ceives he  has,  are  motives  which  should  lead  him  to  the  execution  of 
that. power;  or  whether  motives  of  a  higher  nature  should  have. re- 
stricted him  .from  taking  advantage  of  his  legal  rights.    That  is  a 
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1813.       question  with  which  Judges  have  nothing  to  do;  but  if  thej  hadany 
,     thiag  to  do  with  it,  it  appears  to  me  from  the  whole  of  this  cause, 
Kea         that  the  Duke  was  under  a  moral  obligation  to  do  something  for  the 
persons  for  whom  he  meant  to  provide  by  the  effect  of  this  act. 
"  My  Lords,  you  will  permit  me  to  call  your  attention  to  the  char- 
ge,       ter  of  1648,  as  £u:  as  it  contains  the  prohibitory  claose,  and  the  per- 
missire  clause  upon  which  you  are  to  determine.     My  Lords,  the 
prohibitory  clause  was  in  these  words ;  and  I  mention  again  that  the 
irritant  and  resolutive  clauses  go  as  fiar  as  the  prohibitory  daose : — 
'  It  shall  not  be  lawful  to  the  personnes  before  designit,  and  the 
'  ains  male  of  their  bodies,  nor  to  the  otheris  airis  of  taillie  above 
'  written,  to  make  or  grant  any  alienatioun,  dispositionn,  or  either 
*'  richt  or  security  qtsumever  of  the  saidis  landis,  lordschip,  barones, 

*  estait,  and  leiving  above  spe'it,  nor  of  na  part  thereof ;  neither  &t 
'  to  contract  debtis,  nor  do  ony  deides  qreby  the  samyn,  or  any  pait 
'  yairof  may  be  apprised,  adjudge!,  or  evicted  frae  thame  ;  nor  zit  to 

*  do  ony  uther  thing  in  hurt  and  prejudice  of  thir  pntis,  and  of  the 
^  foresaid  taillie  and  succession,  in  haill  or  in  pairt ;  all  quhilkts 

*  deides,  sua  ta  be  done  be  thame^  are  be  thir  pntis,  declarit  to 

*  be  null,  and  of  nane  availl,  force,  nor  effect'  Here,  my  Lords;, 
we  are  not  puzzled  with  the  same  question  as  that  which  presented 
itself  in  the  Duke  of  Qeensbeny's  case,  because  there  appears  to 
be  no  dispute  that  this  prohibition  of  alienation  will  amount  to  a  pro- 
hibition of  feuing  as  an  alienation,  although  under  the  contract  and 
lease  nothing  passed  but  a  sort  of  conventional  right  to  take  the  pro- 
fits. Nobody  doubts  that  under  a  feu  duly  executed,  with  seisin  and 
infeftments,  the  property  is  actually  transferred.  Alienation  theiefore 
was  prohibited,  and  if  your  Lordships  will  look  at  Erskine  and 
Stair  I  think  you  will  find,  that  it  became  necessary  upou  grounds 
of  a  prudential  kind,  to  provide  what  was  to  be  done  for  the  improve* 
ment  of  the  estate ;  in  fact,  what  was  to  be  done  in  the  article  to 
a  certain  degree  of  letting  loose  the  parties  prohibited  from  the  ef- 
fects of  the  express  prohibitions. 

^^  If  your  Lordships  look  to  Erskine  and  Stair  you  will  find,  that 
it  was  the  demands  of  agriculture  that  necessarily  suggested  the  pro- 
priety of  giving  leave  to  make  leases  of  some  duration,  and  that  it 
was  the  same  consideration  which  suggested  the  circumstance  of 
granting  these  feus ;  granting  feus,  under  a  permission  to  be  looked 
at,  at  least  prima  facicj  as  a  provision  consistent  with  the  prohibition 
to  alienate. 

^*  My  Lords,  Stair  and  Erskine  have  passages  to  this  effect :— *  In- 
^  feftments  feu  are  like  to  the  emphyteusis  in  the  civil  law,  which 
'  was  a  kind  of  location,  having  in  it  a  pension  as  the  hire,  with  a 
'  condition  of  planting  and  policy,  for  such  were  commonly  granted 

*  of  barren  grounds,  and  therefore  it  still  retains  that  name  abo,  and 
'  is  accounted  and  called  an  assedation  or  location  in  our  law;  but 

*  because  such  cannot  be  hereditary  and  perpetual,  all  rentals  and 
'  tacks  necessarily  requiring  an  ish/  that  is,  conclusion  and  termi- 
nation;    '   therefore,  these  feu-holdings  partake  both  of   inieft- 
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*  ments  as  passing  by  seisin  to  heirs  for  eyer,  and  of  locations  as       1813. 

*  having  a  pension  or  rent  for  them  reddendo^  and  are  allowed  to  be    ■■ 

^  perpetual  for  the  increase  of  planting  and  policy  ;*  and,  accord-         ^^  ^ 
ingly,  in  a  case,  I  think,  of  Elphinstone  against  Campbell,  or  some      jyuvik  of 
snch  name,  your  Lordships  may  recollect.  Lord  Thurlow  stated,  bozbubghij, 
that  these  feus,  when  they  came  to  be  applied  to  the  purposes  of        ^^* 
agriculture^  were  in  little  more  acceptation  in  the  law  of  Scotland, 
than  common  tacks  were ;  those,  I  think,  were  his  words. 

'^  Your  Lordships  know,  that  the  use  which  Earl  Robert,  about 
1647  and  1648,  made  of  this  power  in  the  original  charter  1644, 
was  to  grant  certain  feus,  which  seem  to  have  been  granted  in  the 
yery  termsi  I  think,  which  the  provision  contained  in  this  charter 
permitted  feus  of  the  very  nature  and  esseijce  which  this  charter 
meant  to  provide  for.    The  permission  is  in  these  words :  ^  Reserv* 

*  ing  libertie  and  privilege  to  our  saids  airis  of  taillie  to  grant 
^feuis,  tackis,  and  rentallis.*  Your  Lordships  observe,  it  is  not 
merely  a  provision  to  grant  feus,  but  it  is  by  virtue  of  the  same  per- 
mission that  there  is  the  liberty,  not  merely  to  grant  feus,  but  to 
grant  feus,  tacks,  and  rentals ;  and  it  was  upon  that  ground  that  I 
once  submitted  to  your  Lordships,  that  you  must  put  such  a  con- 
struction on  this  clause  as  not  only  to  make  the  clause  consistent 
with  the  nature  of  the  feus,  but  also  to  make  the  clause  consistent 
with  the  nature  of  those  other  grants  which  it  authorises;  <  the 
'  grants  of  tackis  and  rentalis  of  sik  parts  and  portions  of  the 
^  said  estait  and  leiving  as  they  shall  think  fitting,  providing  the 

*  samyn  be  not  maid  nor  grantit  in  hurt  and  diminutioun  of  the 
'  rentall  of  the  samyn  landis  and  utheris  forsaidis,  as  the  samyn  sail 
'  happen  to  pay  the  tyme  that  the  saidis  airis  sail  succeed  yrto.' 

*^  My  Lords,  I  wiU,  in  the  first  place,  dischaige  myself  of  such  very 
few  observations  as  I  mean  to  make  to  your  Lordships  with  refe- 
rence to  that  part  of  this  clause  of  permission  which  relates  to  the 
rentals.  Your  Lordships  know  that  a  question  has  been  raised, 
whether  these  feus  have  been  made  with  a  due  attention  to  the  con- 
dition, that  the  feu-duty  to  be  rendered  was  not  to  be  less  than  the 
rental,  as  it  is  here  called,  or,  in  the  subsequent  charter,  the  rent,  upon 
the  distinction  of  which  I  lay  no  stress ;  but  whether  sufficient  at- 
tention had  been  paid  to  that  condition  of  the  permissive  clause 
which  relates  to  what  was  to  be  the  quantum  of  the  feu-duty  ?  My 
Lords,  when  I  say  whether  attention  had  been  paid,  I  do  not  mean 
whether  attention  had  been  paid  by  those  who  drew  these  instru- 
ments, who  were  the  actual  conveyancers,  because  I  think,  after 
reading  them,  as  I  did  the  day  before  yesterday,  and  pointing  your 
Lordships'  attention  to  the  reddendo  of  the  feu-duty,  it  is  impossible 
not  to  see  that  every  person  who  was  concerned  in  drawing  these 
sixteen  feu-deeds  aimed  at  a  compliance  with  this  condition  about 
the  rental  in  the  granting  of  every  one  of  these  feus ;  for  though 
every  one  of  the  subjects  feued  are  stated  to  be  in  the  actual  pos- 
session of  the  person  feuing,  many  of  them  do  not  appear  to  have 
been  let  at  any  rent.    Some  do,  but  many  of  them  do  not  appear 
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1S3S«        to  httve  been  let  at  any  reirt  at  the  time  the  cuoeeaBioii  opened  to  thif 
"     Dake»  who  was  the  granter  of  diese  fens ;  yet  they  are  all  of  them 

^"^        granted  with  a  fea*daty  averred  in  the  instniment  itsdf  to  be  die 

DUKE  OF     ^''^^'B^y  rental ;  either  tiie  present  money  rental,  which  would  not  be 

BoxBORGHB,   a  strict  compliance  with  the  terms,  or  the  money  rental  at  the  tioe 

^'  of  the  Duke's  succession.  When  I  said  that  a  question  had  siiieB, 
whether  sufficient  attention  had  been  paid  to  this,  I  nesBt  te 
refer  to  what  had  passed  in  these  proceedings  when  this  was  aigaed 
in  the  Court  of  Session.  When  it  was  aigited  here  on  appedi  and 
again  in  the  Court  of  Session,  a  sort  of  doubt  was  created  in  my  em 
mind^  which  led  me  to  suggest,  that  there  might  be  considerabk  dif- 
ficulty in  supporting  these  feus  with  reference  to  the  questioo,  vb^ 
ther  there  had  been  such  a  punctual  obserrance  of  this  condition  ai 
was  necessary  to  give  yalidity  io  it,  and  the  Judges  having  been 
called  to  state  what  were  their  special  as  well  as  their  genenl  ob- 
jections  to  these  feus,  a  great  majority  of  them  have  agreed  thst 
these  feus  are  bad,  as  far  as  they  either  comprehend  only  lands  dot 
were  not  in  the  possession  of  persons  paying  a  rental  at  the  time  die 
last  Duke  succeeded,  or  that  they  are  bad,  so  fietr  as  they  oompie- 
hend  lands  which  were  partly  in  the  possession  of  tenants  paying  s 
rent,  and  partly  in  the  possession  of  the  late  Duke ;  and  that  wfaeie 
there  is  a  feu  of  property  which  Was  unentailed  together  with  pto- 
perty  which  was  entailed,  and  where  there  is  a  cumulo  rent  for  botfa, 
and  no  distinction  taken  between  what  was  to  be  paid  lor  one  and 
what  for  another,  it  is  bad  ;  and  a  great  majority  of  the  Judges  hsie 
determined,  that  upon  this  ground  alone  these  ieus  cannot  be  nt* 
tained. 

*'  My  Lords,  the  species  of  consideration  which  I  adyerted  to  is  the 
beginning  of  this  case,  leads  me  into  a  situation,  I  confess,  of  sooie 
singularity  and  awkwardness  with  respect  to  this  point.  The  poist 
was  originally  suggested  by  myself.  I  suggested  it,  prompted  to  do 
so  by  what  I  apprehended  to  be  the  law  of  Enghind,  not  knomg 
it  to  be  the  law  of  Scotland,  in  reference  to  reservation  of  rents.  It 
may  be  in  the  recollection  of  your  Lordships  that  I  stated  thk.  If 
a  man  has  one  house  in  St  James's  Square,  of  which  he  is  a  teoat 
for  life  with  a  power  of  leasing,  and,  being  entitled  in  fee  to  tbeneit 
house,  he  chooses  to  make  a  lease  of  the  two  with  one  cumnio  xeot^ 
without  distinguishing  what  rent  was  to  be  pud  for  the  other;  so 
Court  could  say  this  should  be  good  for  the  one  and  bad  for  tbe 
other,  and  that  they  would  set  it  aside  for  the  excess;  and  theieason 
why  they  could  not  set  it  aside  for  the  ezoess  alone,  as  it  seems  to 
me,  is  this,  that  if  parties  enter  into  what  is  called  a  bargain,  if  the 
terms  of  the  bargain  do  not  finally  prevail  between  the  baiguoer 
and  the  bargainee,  a  Court  of  Justice  has  no  right  to  substitute  otkr 
terms  and  to  introduce  a  new  contract  It  appeared  to  me  also,  hariiff 
regard  to  what  our  law  was,  that  if  a  person  baring  a  power  of 
leasing  was  desirous  to  reserre  a  particular  rent,  be  most  lesore 
that  particular  rent,  and  it  must  appear  upon*the  face  of  his  initni- 
ment  that  he  does  reserre  (hat  particular  len^  because  the  men  to 
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take  after  Mm  has  a  right  to  know  from  hU  act  what  it  is  he  has       1813. 
done.  ■ 

**  Cases  were  cited  to  yoor  Lordships  of  this  sort,  where  there  was  ^*^ 
a  general  power  of  leasing  given  in  our  law  and  the  ancient  rent  was  ]>g^E  of 
to  he  reserved,  but  where  the  power  of  leasing  was  general  as  to  rozburohe, 
lands  which  never  had  heen  let,  and  also  as  to  lands  which  had  been  ^^' 
let,  and  cases  were  cited,  proving  that  a  convenient  construction  had 
been  made  by  the  Courts  of  Justice,  who  have  said  that  where  the 
power  was  general  it  should  be  applied  to  such  lands  as  it  could  be 
applied  to,  but  that  the  condition  should  not  be  insisted  upon  as  to 
those  lands  with  reference  to  which  the  condition  had  no  application, 
because  they  never  had  before  been  let ;  and  they  have  varied,  I  think, 
in  what  they  have  required  in  the  execution  of  such  a  power  as  that, 
with  reference  to  the  fact  that  they  could  be  let  for  more  rent.  The 
question  has  been  raised,  whether,  where  there  had  been  no  rent  re- 
served for  a  part,  you  are  to  add  to  the  ancient  rent  something  for 
the  premises  not  before  let  ?  or,  whether  you  are  to  reserve  for  that  a 
proper,  fair,  and  reasonable  rent  ?  And  the  result  of  all  the  cases  is 
not  very  easily  reconcileable,  God  knows,  but  the  result  is,  that  all 
these  powers  are  to  be  construed  according  to  the  intent  of  the  par^ 
ties.  Now,  my  Lords,  it  does  not  appear  to  me  to  be  by  any  means 
necessary  that  we  should  decide  this  point,  unless  we  should  happen 
to  differ  upon  some  other  grounds  to  be  proposed  to  your  Lordships 
for  the  judgment  in  this  case ;  for  although  it  was  your  Lordships' 
wish  to  know,  by  the  statement  of  the  Judges  in  the  Court  of  Session 
themselves,  ^Aiat  was  the  nature  of  their  general  objections,  and 
what  was  the  nature  of  their  special  objections,  that  request  was  more, 
on  your  Lordships'  part,  for  the  purpose  of  supplying  what  you 
thought  a  defect  in  the  judgment  you  had  before,  viz.  that  you  did 
not  know  the  grounds  upon  which  they  proceeded,  than  on  any 
notion  that  we  were  to  affirm  eveiy  ratio  decidendi  that  the  Judges 
had  communicated  to  us  as  the  grounds  of  their  opinion.  They  state 
reasons  in  which  they  are  mostly  ogreed ;  they  are,  in  my  opinion, 
sufficient  to  justify  the  conclusion  at  which  they  have  arrived. 
There  are  also  special  objections,  which  they  think  apply  to  each 
and  every  of  them  upon  both  grounds.  I  conceive  their  judgment 
is  right ;  butit  is  not  necessary  that  we  should  adopt  their  judgment 
upon  all  the  grounds.  I  lay,  therefore,  out  of  the  case  the  rental 
for  the  present  moment. 

*^  But,  my  Lords,  I  cannot  help  calling  your  Lordships'  attention 
to  another  view  of  the  case,  which  is  this  ; — It  is  now  contended, 
that,  consistently  with  this  deed,  the  late  Duke  of  Eoxburghe  could 
give  away  from  the  series  of  heirs  called  in  the  deed  of  1648,  and 
to  a  class  of  heirs  whose  interest  was  not  contemplated  by  that  deed 
of  1648,  the  whole  of  the  dominium  utile  ultra  the  value,  because  we 
may  put  that  construction,  for  the  purpose  of  stating  what  I  am 
about  to  state :  Ultra  the  value  of  what  this  estate  was  at  the  time 
of  that  Duk6  hiinself  succeeding  to  it.  And  if  he,  who  enjoyed  it  dur« 
ing  so  very  short  a  period,  could  do  so,  you  most  also  say,  that  if  an 
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1813.        infant  came  in  as  the  heir  of  tailzie,  and  lived  ninety- nine  yean, 
"     notwithstanding  the  whole  course  of  improvement  that  might  he 
^"^        made  in  the  course  of  so  long  a  period  as  that,  you  must  say,  thac 
the  same  rules  of  construction,  that  just  hefore  he  was  dropping  into 
RoxBURGHE,  his  gTave  he  could  give  away,  not  merely  the  dominium  utile  beyond 
^^-  the  value  of  the  property  when  he  was  in  his  ninety-ninth  year,  but 

the  dominium  utile  beyond  the  value  of  it  at  the  time  of  his  succeed- 
ing to  the  estate. 

*^  But,  my  Lords,  in  construing  this  case  for  the  general  purpose  of 
seeing  whether  a  due  exercise  has  been  made  of  this  power,  you  most 
make  up  your  minds  to  say,  what  was  a  due  exercise  of  a  power  not 
containing  this  provision,  that  the  rental  of  the  feu  should  be  equal 
to  the  rental  of  the  estate  at  the  time  the  granter  of  the  feu  sne- 
ceeded  to  that  estate.  Let  me  suppose,  that  there  was  no  such  con- 
dition in  this  deed,  what  is  the  construction  contended  for  to  sap- 
port  these  feus  ?  If  this  condition  did  not  stand  part  of  this  per- 
missive clause,  the  consequence  would  be  thisi  that  the  power  of 
feuing  would  be  without  any  limit  whatever;  the  feus  certainly 
must  have  this  limit,  they  must  have  the  limit  which  is  prescribed 
by  the  necessity  of  there  being,  in  the  body  of  the  feu,  all  tibe  re- 
quisites of  a  feu ;  there  must  be  some  rent ;  but  the  consequence 
would  be  this,  that  if  the  terms  of  the  permissive  power  did  not  re- 
quire an  attention  to  a  given  rent,  if  there  was  no  such  <9ondi- 
tion  in  it,  the  construction  of  the  power  of  feuing  being  contained 
in  a  deed  prohibiting  alienation,  feuing  being  one  species  of  nliena- 
tion,  the  tenant  for  life,  under  all  those  anxious  words  I  have  read 
to  your  Lordships,  would  have  nothing  to  do  but  to  say,  I  am  pro- 
hibited from  alienating,  but  I  am  not  prohibited  from  feuing.  I 
will  therefore  feu  out  directly  the  whole  dominium  utile  of  the  estate, 
reddendo  a  capon,  reddendo  a  fowl,  or  reddendo  a  Scotch  pound ;  and 
yet  that  is  a  due  exercise  of  the  power  of  feuing  under  a  deed  pro- 
hibiting alienation  of  the  estate,  or  of  any  part  of  it. 

**  Your  Lordships  must  also  look  at  this,  not  merely  as  being  a 
clause  permitting  ieus  to  be  made,  but  as  a  clause  permitting  tacki 
to  be  made,  and  permitting  rentals  to  be  made  ;  and  how  will  you 
ever  put  such  a  construction  upon  this  power,  as  to  say  yon  may  give 
away  the  whole  dominium  utile  in  the  form  of  a  feu,  and  yet  it  is 
impossible  to  grant  a  lease  of  more  than  ordinary  endurance,  and  it 
is  impossible  to  grant  a  rental  of  more  than  ordinary  endurance  ? 
That,  I  apprehend,  is  impossible.  You  must,  therdbre,  at  least 
this  cannot  be  denied  in  argument — you  must,  if  you  look  at  the 
permissive  clause  alone,  make  such  a  construction  of  the  permis- 
sive clause,  and  all  the  terms  of  the  permissive  clause,  as  is  suitable 
and  fitting  to  the  terms  of  that  clause  taken  alone ;  but  you  are 
not  only  to  make  it  suitable  and  fitting  to  the  terms  of  that  clause 
taken  alone,  but  you  are  also  to  make  it  such  a  construction  as  is 
suitable  to  the  whole  of  the  instrument  taken  together.  Now, 
my  Lords,  that  is  a  most  material  part  of  the  case.  I  say,  to  the 
whole  of  the  instrument  taken  together ;  and  when  I  say  the  whole 
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of  the  instrument  taken  together,   I  have  now  your  Lordships'        1813. 
authority  upon  the  question  as  to  the  yariance  of  the  entail  of 


1648 ;  that,  looking  at  the  whole  of  the  instrument  taken  together,  ^^^ 

is  not  breaking  down  any  of  the  decisions  or  the  doctrines  laid  down  dukk  op 
as  to  the  construction  of  fetters  on  an  entail,  and  the  imposing  fetters  boxbttrcuk, 
by  implication ;  but  there  is  no  ground  here  for  saying  you  are  im-  ^^' 
posing  fetters  by  implication.  The  question  is  not,  what  fitters  are 
imposed,  but  what  fetters  are  taken  off;  the  fetters  are  imposed  by 
the  prohibition  to  alienate ;  it  is  in  the  permissive  clause  that  the 
fetters  are  taken  off:  and  I  quite  agree,  that  you  are  to  look  at  the 
fetters  as  taken  off  to  the  very  extent  to  which  the  fair  construction 
of  those  terms  that  remove  the  fetters  will  bear  you  out ;  but  you 
are  not  to  make  such  a  construction  of  that  permissive  clause  as  for  it 
to  operate  to  let  the  party  loose  from  prohibition.  You  are  not  to 
make  such  a  construction  of  that  permissive  clause  as  to  destroy 
altogether  substantially  the  effect  of  the  prohibitory  clause.  Here 
is  a  prohibition  to  alienate  ; — to  feu  \a  to  alienate.  Then  there  is  a 
prohibition  to  feu  ;  but  here  is  a  permission  to  feu.  What  then  is 
to  be  the  effect  of  that  permission  to  feu  ?  Is  it  to  destroy  that  pro- 
hibition  altogether,  or  to  be  construed  as  consistent  with  it  ?  Must  it 
not  be  construed  as  a  permission,  the  nature  of  which  is  to  be  col- 
lected and  gathered  from  the  purposes  for  which  it  is  given,  and  to 
be  collected  and  gathered  from  the  purposes  to  which  the  power 
given  in  the  other  clause  can  possibly  be  applied  ? 

^  My  Lords,  I  put  the  case  again,  What  would  possibly  be  the 
meaning  of  prohibiting  all  alienation,  if  the  intent  was,  that  in  feuing 
you  might  accomplish  all  alienation  ?  because  this  is  extremely  clear* 
that  if  Earl  Robert,  who  made  this  in  1648,  had  died  the  next  day, 
and  then  Sir  William  Drummond,  who  succeeded,  had  come  into 
possession  upon  the  succeeding  day,  a  fact  which  might  have  hap- 
pened, upon  this  construction  Earl  William  would  have  had  nothing 
more  to  do  than  to  say  this, — I  will  make  up  my  titles  under  the 
deed  of  ]  648  ;  I  cannot  sell  any  part ;  I  cannot  alienate  an  acre  of 
it ;  I  cannot  dispone  a  rood  of  it ;  I  cannot  contract  any  debt  that 
can  affect  it ;  I  can  do  nothing  which  shall  authorise  those  entitled 
to  the  succession  after  me  to  say  that  as  to  half  an  acre  of  it  I  have 
altered  the  course  of  succession  : — But  this  I  can  do.  Earl  Robert 
yesterday  being  in  possession  of  60,000  acres,  which  60,000  acres 
yielded  yesterday,  and  this  morning,  when  I  succeeded  to  the  estate, 
for  the  sake  of  the  argument  I  will  say  £500  a-year,  I  can  feu,  re- 
serving the  rental  paid  this  morning;  I  cannot  alienate.  I  can  do 
none  of  those  acts  which  would  come  under  that  term  ;  but  I  can 
do  this, — I  can  immediately  make  one  feu  of  the  whole  estate,  re- 
serving only  that  £500  a-year  rent ;  and  so  I  can  give  away  the 
estate  for  ever  ;  and  by  making  a  feu  I  can  destroy  for  ever  the  ex- 
ercise of  this  power  which  my  author  yesterday  meant  I  should 
exercise  for  the  benefit  of  the  estate  as  to  rentals  and  as  to  leases. 
Kay,  I  can  do  this,  I  can  give  away  this  estate  for  ever  in  the  shape 
of  a  feu,  paying  a  feu  duty  of  £500  a-year,  and  yet  I  cannot  make 
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I  HI  3.        a  lease  for  99  years,  makii^  a  prorisioii  for  that   £500  a- year 

during  the  term.   Why  ?   Because  your  power  of  granting  leases  is  to 

^^^        be  used  only  in  the  exercise  of  a  proper  administration,  not  for  the 

DI7KE  OF      pui^pose  of  destroying,  but  of  supporting  the  entail,  it  being  a  power 

RoxBUROHB,   giyen  to  you  for  the  purpose  of  supporting  the  entail.     Then,  my 

^^'         Lords,  without  more  in  the  case  than  that  these  sixteen  fens  were 

executed  upon  the  same  day,  I  care  not  whether  to  the  same  penoa 

or  not^  but  that  they  were  executed  on  the  same  day,  with  the  addi* 

tional  fact  that  they  were  in  farour  of  the  same  person,  and  that 

they  were  in  truth  a  gift  of  all  the  surplus  rents  of  this  estate  Ibr 

erer  in  perpetuity, — ^I  should  say,  that  *upon  that  ground  alone  it 

was  impossible  that  this  transactioa  could  stand. 

*'  My  Lords,  it  is  impossible  for  me  to  say  that  I  can  giro  mj  om- 
sent  to  the  doctrine  which  says  that  you  are  not  to  look  at  the  real 
nature  of  the  thing  that  is  done,  you  are  to  look  to  see  what  la  the 
nature  of  the  thing  apparently  done,  and  if  you  find  these  aixteen 
feus  supportable  with  reference  to  rent,  supportable  though  woods  are 
granted,  supportable  though  mines  are  granted,  supportable  thovgh 
they  grant  all  those  things  which^  according  to  the  books,  are  rery 
seldom  capable  of  being  granted,  and  absurd  it  would  be  if  they  were 
capable  of  being  granted;  if  notwithstanding  the  special  objectiaiis 
they  are  capable  of  being  supported,  you  are  to  look  at  the  nature  of 
the  transaction.  A  feu  I  apprehend  to  be  of  this  sort ;  a  man  consti- 
tuting himself  the  superior,  and  the  other  his  vassal,  owing,  firom  the 
moment  he  becomes  such,  duties,  and  duties  known  to  the  hiw»  and 
standing  in  a  relation  which  furnishes  obligations,  as  between  those 
persons  flowing  out  of  a  present  interest,  are  to  be  presently  and  im- 
mediately attended  to  and  discharged.  Was  that  so  here  ?  My  L«ofd% 
I  should  be  glad  to  ask  this  question,  Whether  any  man  could  doubt 
what  the  nature  of  the  transaction  was,  if  all  these  feus  had  been  in 
one  instrument,  and  the  contract  for  the  entail  of  the  feus,  and  the 
actual  execution  of  that  contract,  had  been  embodied  in  one  and  the 
same,  and  there  had  been  embodied  in  the  same  deed  a  stipulatioo 
and  proyision  that  the  Duke  was  to  make  himself  superior,  who  by 
the  terms  of  the  deed  was  to  part  with  the  dominium  uiiU,  and  that 
Mr.  Gawler,  by  the  effect  of  the  feus,  was  to  become  the  vassal,  and, 
ipsissimis  terminis,  to  entitle  himself  to  the  surplus  rent  finom  Mar- 
tinmas  thereafter ;  and  if  instead  of  any  such  relation  being  carried 
on,  the  Duke  remained  the  substantial  owner  of  the  property  daring 
the  remainder  of  his  life,  receiving  all  those  surplus  rents  and  profits* 
dealing  with  the  estate  as  his  own,  leasing  and  reserving  rents  pay« 
able  to  himself  in  deeds  to  which  Mr.  Gawler  himself  is  an  attesting 
witness  ?     Why,  my  Lords,  I  repeat  again  what  I  said  the  day 
before  yesterday,    I  should   think  much  less   respectfully  of  Mr. 
Gawler  than  I  do,  if  I  could  suppose  that,  in  a  transaction  with  a 
person  meaning  to  be  somehow  or  other  very  lairgely  his  benelao- 
tor,  at  a  period  which  could  not  be  very  far  distant,  and  was  not 
far  distant  from  the  period  when  these  leas^  were  executed,  he  oould 
have  interposed  himself  against  these  purposes  of  the  Duke ;  but  it 
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19  quite  impossible  not  to  look  at  foet»  of  tliis  8ort»  as  evidence  of  what         l^^^* 
was  the  real  natnre  of  the  transaction. 


KSB 


«•  Mj  Lords,  It  is  said  that  it  might  very  well  be  that  these  two  "" 

irritancies  should  be  reserved  in  all  the  fens  ;  that  is,  that  the  fen      dukk  or 
was  to  be  roid  if  there  was  an  entail  under  which  the  grantee  of  the    RoxBaBouK, 
Duke  was  to  take,  or  if  the   Dake  had  descendants  of  his  own  ^^ 

body.     Mj  Lords,  I  do  not  mean  to  say,  that  if  these  »e  to  be 
looked  at  as  pure  irritancies,  you  may  not  reject  the  condition  on 
which  the  feu  is  to  become  Yoid,  but  you  cannot  do  that  without 
examining  what  they  really  are.     Now,  if  Mr»  Gawler  had  taken 
possession  at  Martinmas  1804,  as  he  was  destined  to  do;^f  Mr. 
Gawler  had  been  the  person  really  enjoying  the  dominium  uiile  ; — 
if  the  enjoyment  had  been  according  to  the  instruments ; — if  there 
had  not  been  that  sort  of  contract  as  to  the  interim  enjoyment, 
which  is  a  species  of  contract  which,  as  it  appears  to  me,  goes  a 
great  way  to  destroy  the  whole  relation  of  superior  and  vassal, — if 
there  had  been  that  singularity  which  left  it  at  the  death  of  the  Duke 
a  question  which  no  person  could  decide,  whether  Mr.  Cbwler  was 
superior  or  vassal,  these  might  be  called  irritancies  ;  but  I  say  these 
are  parts  of  the  transaction :  and  when  you  come  to  see  the  con- 
tract for  the  entail,  and  the  entail  itself,  but  particularly  the  contract 
for  the  entail,  which  decides,  what  is  the  intention  of  granting  the 
fens,  the  feus  themselves  being  quite  silent  as  to  the  intention  with 
which  they  are  granted,  and  then  see  that  the  intention  was  to  make 
an  entail  upon  that  series  of  heirs,  who  were  to  take  under  the  entail 
of  the  Duke,  if  the  entail  of  the  Duke  could  stand  good :  I  say, 
the  intent  of  this  transaction  was  neither  more  nor  less  than  this ; — 
that  it  was,  under  the  colour  of  leasing,  in  sixteen  feus  to  convey  this 
estate.     And  it  is  not  immaterial  that  there  were  sixteen  feus,  be- 
cause that  shows  to  demonstration  what  must  have  been  thought  of 
the  effect  of  the  words,  *  such  parts  and  portions ;'  but  when  you 
see  the  whole  dominium  uiile  of  the  estate  feued  away,  and  feued 
away  upon  principles  which  cannot  sustain  these  feus  unless  they 
would  sustain  a  deed  if  there  had  been  a  rental  of  £500  in  the 
case  I  before  put,  or  if  there  had  been  no  condition  with  respect 
to  the  rental,  the  question  your  Lordships  are  to  look  at  is  this, 
whether  the  real  and  actual  intent  of  this  transaction,  taken  altoge- 
ther, was  not  this :  I  am  determined  to  alter  the  order  of  succession : 
If  I  cannot  alter  the  order  of  succession  by  the  effect  of  my  entail, 
I  will  alter  the  order  of  succession  by  granting,  and  that  is  the  sub- 
stance of  the  thing,  by  granting  these  feus,  which  shall  operate  ex- 
actly as  if  I  alienated  the  estate  contrary  to  the  prohibition  itself. 
It  is,  my  Lords,  upon  grounds  of  this  nature,  which  I  am  sure  I 
could  enlarge  upon  till  your  Lordships  would  be  as  much  &tigued 
as  I  am  myself;  it  is  upon  grounds  of  this  nature  I  am  of  opinion 
(hat  upon  general  reasons  these  feus  cannot  stand ;  and  from  my 
heart  I  declare,  I  am  sorry  part  of  them  cannot  stand,  but  I  must 
act  according  to  my  judgment :  I  am  governed  by  nothing  else.     It 
does  appear  to  me,  that  this  power  of  feuing  was  a  power  given  as 


782  OASBS  ON  APPEAL  FROM  SCOTLAND. 

1813.        a  power  of  leaang  is  given  (for  it  is  the  same  power),  to  be  exeicned 

—    in  the  reasonable  administration  of  the  estate  for  the  hme&t  and 

KBR        support  of  the  tailzie,  and  upon  that  ground  I  should  hare  thoaglU 

^'  that,  independently  of  the  other  transactions,  these  sixteen  feus,  whid 

BoxBCTBGHB,  I  look  at  as  one  feu,  could  not  be  sustained.    Again  I  think,  tint 

&C.        the  real  nature  of  this  transaction  was  under  the  colour  of  feu,  not 

to  feuj  but  to  give  the  substance  of  the  estate  to  another  couiae,  oider, 

and  series  of  heirs,  than  those  who,  under  the  entail  of  ]  648  and  die 

subsequent  entails,  were  to  take  that  estate ;  that  the  law  will  not 

permit  that  to  be  done  under  that  colour ;  and  therefore  also  I  dunk 

these  feus  are  void* 

"  My  Lords,  I  do  not  enter  here  into  the  other  reasons  of  ^edal 
objection.  I  say  nothing  about  feuing  the  mines,  about  feoiqg 
the  woods,  and  about  feuing  what  never  had  been  let ;  for  in  the  for- 
mation of  my  own  individual  opinion  it  is  not  necessary,  sad  I 
know,  generally  speaking,  it  is  dangerous  to  determine  points  whidi 
are  abstract  points  and  not  necessary ;  but  it  is  quite  impossible  to 
pass  by  leases  of  mines,  and  woods,  and  lands  never  let  before, 
and  so  on,  without  saying  this  at  least,  that  they  must  be  regaid- 
ed  as  circumstances  and  as  &cts  which  have  a  tendency  to  sbov 
what  was  the  real  nature  and  the  real  object  of  this  transactiaB. 
Now,  my  Lords,  that  the  Duke  himself  could  not  have  any 
notion  that  this  was  an  act  of  prudential  administration  of  the  estate, 
is  clear  enough ;  it  is  demonstrated  by  all  he  did  himself,  witk 
respect  to  the  entail  of  the  feus ;  his  requiring  an  entail  of  the  fieos 
by  the  contract  between  him  and  Mr.  Oawler,  which  entail  is  cntt* 
ed  by  a  contemporaneous  deed,  for  it  is  of  the  same  date,  and  exe- 
cuted on  the  same  day,  and  is  part  of  the  same  transaction,  isdeda^e 
to  show,  that  the  Duke  never  meant  to  make  a  feu  to  Mr.  Oawler, 
but  that  he  meant  in  another  form  to  make  a  new  entail ;  and  that 
is  proved  by  the  acts  of  the  Duke  himself,  with  respect  to  those  en* 
tails  which  he  made,  both  as  to  the  superiority  and  the  property, 
subsequent  to  the  grant  of  these  feus,  in  order  to  take  the  chance  cf 
the  feus  falling  under  what  has  been  called,  in  the  course  of  tba 
cause,  the  second  irritancy;  entails  which  do  not  give  to  Mr.  Oawler 
the  interest  he  was  to  take  under  the  feus,  as  feus,  but  which  aie 
calculated  to  give,  and  are  drawn  up  not  to  g^ve  to  Mr.  Gawler  as  a 
vassal  a  feu  of  the  estate,  but  to  introduce  a  new  series  of  heni^ 
taking  both  the  superiority  and  the  property,  whereas,  in  the  odw 
case,  they  were  to  take  the  property  only. 

*^  My  Lords,  I  do  not  advert  here  to  several  cases  which  have  bees 
alluded  to,  though  some  of  them  are  material  to  be  attended  to  in 
my  opinion  of  this  case.  I  stated  formerly  in  this  case,  whoi  this 
matter  was  before  us,  that  I  thought  the  Ghreenock  case  could  be 
accounted  for  without  looking  at  it  as  a  direct  precedent.  The  idea 
floating  in  my  mind,  when  I  so  expressed  myself,  was  this :  If  your 
Lordships  recollect,  the  word  there  was  *  alienation,'  and  feuing  im 
there  admitted  to  be  alienation  ;  but  the  words  were,  that  he  sfaoald 
have  liberty  to  feu  *  sic  parts  and  portions  of  the  estate ;'  the  veiy  a 
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terms  that  oocar  here,  and  terms  which  I  cannot  help  feeling  are       X813. 
expressive  of  no  such  porpose  in  the  mind  of  him  that  used  them,  as    ^....^^.^^^ 
that  fens  should  be  made  of  the  whole  of  the  estate*  which  bj  one         xbr 
lamping  clause  was  declared  incapable  of  alienation,  either  in  whole  ^' 

or  in  part ;  the  words  were  the  same  there ;  but  then  the  red'^  roxburo 
imdo  was,  for  the  houses  so  much  rent  reserved ;  for  the  gardens         &c. 
so  much  rent  reserved ;  and  one  principal  question  was,  Whe- 
ther the  feu  of  the  western  baronj  was  good  ?     So  &r  that  is  an 
authority,  because  it  was  held  in  that  case  that  the  western  barony 
could  not  be  feued,  notwithstanding  there  was  that  reservation, 
because  the  nature  of  the  reservation  showed,  that  the  intent  of 
the  permissive  power  was  only  that  land  should  be  feued  upon  which 
there  could  be  erected  houses  and  buildings;  and  it  not  being  at 
that  time  probable  that  houses  and  buildings  would  be  erected  on 
that  farm  which  formed  the  western  barony,  the  House  of  Lords 
held  that  that  feu  was  bad,  not  entering  into  the  question,  whether 
the  time  might  ever  come  when  that  western  barony  might  be  feu- 
ed, reserving  so  much  for  the  fall  of  houses,  and  so  much  for  the  fall 
of  lands ;  that  at  that  time  there  was  no  idea  that  that  western  ba- 
rony could  be  applied  to  any  such  purpose ;  and  they  collected  from 
the  terms  of  the  reddendo  in  the  permissive  clause  of  feuing  what 
was  the  liberty  meant  to  be  given,  and  they  cut  down  the  feu  of  the 
western  barony  for  that  reason ;  a  feu  which,  from  what  I  have  read  in 
these  cases,  I  have  very  little  doubt  the  same  House  of  Lords  would 
at  this  very  moment  permit  to  be  made  as  an  extremely  good  feu, 
because,  from  some  of  the  papers  I  have  before  me,  I  see  buildings 
have  got  to  that  western  barony,  and  it  might  properly  at  this  time 
of  day  be  applied  to  those  purposes.     What  then  is  the  meaning  of 
that  judgment  ?  that  where  there  is  such  a  permission  of  feuing,  it 
must  be  looked  at  consistently  with  the  prohibition  of  alienation, 
and  that  the  power  of  feuing  must  be  exercised  for  those  purposes 
which  are  consistent  with  the  prohibition  of  alienation ;  or  it  must  be 
exercised,  in  other  words,  in  the  rational  adminstration  of  the  estate, 
or  it  must  be  exercised,  in  other  words,  for  the  beneficial  purposes 
in  respect  of  which  it  is  given. 

'*  It  is  upon  these  grounds,  my  Lords,  that  I  shall  in  the  course  of 
to-morrow  propose  to  your  Lordships  a  finding,  to  which  I  should 
wish  to  give  half  an  hour's  more  attention,  which,  conceiving  it  as  I 
do,  unnecessary  to  decide  upon  the  special  objections,  will  state  the 
general  grounds  upon  which  it  humbly  appears  to  me,  much  as  I 
shall  feel  when  I  pronounce  those  words,  it  does  appear  to  me  these 
feus  cannot  be  sustained ;  and  therefore,  stating  in  precise  terms  those 
general  grounds,  I  shall  propose  to  your  Lordships,  upon  that  state- 
ment, to  affirm  the  interlocutors  of  the  Court  of  Session  now  before 
you. 

^^  My  Lords,  in  stating  this  much  to  your  Lordships,  I  can  only 

add,  that  if  I  am  in  an  error  in  this  businesr,  I  protest  to  God  I  do 

not  know  l^ow  to  extricate  myself  from  it.     I  have  endeavoured  to 

look  at  this  case  in  such  a  way  as  to  support  the  whole  or  soine  of 

VOL.   V.  3  b 
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1813*       these  fens.    I  hare  eadeaToured  to  do  it  with  an  ansietj  tiuft  I  b^ 

-     lieve  I  nerer  felt  before  in  the  whoto  ooim^  of  my  judidal  dolj; 

"^        more  partioularlj  an  anxiety  to  sapport  some  part ;  and  I  hare  looM 

DUKK  OF     again  and  again  at  all  that  I  hare  been  able  to  find  in  these  papen; 

RoxBQROHs,  at  ail  that  I  have  been  able  to  find  in  Scotch  books ;  at  all  that  I 

*         have  been  able  to  find  in  English  books ;  I  hare  tormented  mj  mind 

with  all  the  reasonio^  m  whieh  I  could  employ  that  mind,  to  find 

out  whether  this  was  a  case  in  which  I  could  do  that,  or  the  Court 

of  Session  could  do  that  which  the  Courts  can  do  in  a  case  of  eon- 

potent  portions,  and  so  on,  whether  they  coold  say,  though  these  to 

are  bad  for  the  whole,  yet  they  may  be  reduced  in  point  of  eiesBi; 

and  I  thought  at  one  time  that  I  bad  got  hold  of  ^  m^aaaofdiiiiiK 

SO9  for  I  found,  as  your  Lordships  may  recolleot,  in  diia  contract  «f 

entail,  a  clause,  that  if  from  any  unforeseen  causes  these  fens  « 

any-  of  them  should  be  reduced,  Miv  QawlerV  obh'gatioBs  were  is 

be  lessened  exactly  is  proportion  to  the  ralue  he  lost  by  such  reda^ 

tioik    I  th^efore  thought  the  author  of  these  feus  had  b^eu  oouteia- 

plating  a  case  which  might  be  put  as  a  case  of  excess,  neveitkefea 

leavfDg  something  which  could  be  supported;  but,  my  Locds,  Icsd« 

not  tell  where  to  find  any  rule  upon  which  I  can  say  what  is  eze» 

sive,  and  what  is  not  exoessiTO.    The  transaction  appears  to  me  eat 

entire  transaction.    It  appears  to  me  to  have  no  distinct  parts  wUch 

I  can  li^  hold  of  for  this  purpose,  either  in  the  cont^Dpiation  of  te 

gmilter  or  in  the  contemplation  of  the  receiver  of  the  feus. 

**  With  respect  to  the  feus  of  Flours  and  Brozmouth^  all  the  Judges 
hare  agreed,  (and  agreed,  I  think  upon  sufficient  authority^  whiek 
affirms  this  doctrine  of  the  rational  administration  of  the  estateX 
that  those  two  feus  of  property  on  which  the  mnnnon-hoases  stand, 
are,  as  I  collect  thdir  sentiments,  bad*  Why  ?  Because,  in  thejM 
place,  the  law  of  Scotland  will  not  allow  a  mansion-house  tohefea- 
ed  ;  and  because,  in  the  next  place,  it  is  absurd  to  say  a 
house  shall  noi(  be  feued,  and  yet  that  it  can  be  supposed  to 
with  any  rational  purpose  in  the  mind  of  the  person  creating  tbs 
deed  of  tailzie,  that  the  mansion-house  shall  not  be  feued,  but  tbat 
the  lands  around  it  shall  be  feued  ;  that  the  estate  usu^l j  held  wilh 
it  shall  be  feued ;  that  the  mansion^  in  other  words,  shall  be  tuned 
into  a  stone^quarry,  and,  as  it  was  attempted  by  one  of  these  fens, 
that  the  Duke  of  Boxbuighe,  as  owner,  should  not  have  the  lifaatf 
to  go  into  and  out  of  that  mansion-house,  without  ^:preaa  pemisr 
sion  of  ingress  and  egress* 

*'  Hy  Lords,  These  two  are  capable  of  distinction  from  the  rest;  bit 
on  general  grounds,  I  really  cannot  think  they  are  capable  of  a  dis* 
tinction  going  to  sustain  them ;  and,  with  respect  to  the  rest*  I  can  sat 
no,  ground  upon  which  it  does  not  appear  to  me  your  Lordihipa  si» 
bound  to  say  that  they  are  all  good,  or  all  bad.  I  hare  felt  desirous 
toksew/upoil  what  ground  some  of  the  Judges  appear  to  haTe  tbe«!|^ 
atone  tilae  one  half  of  them  were  good.  I  cannot  take  them  irilk 
refereiice  to  the  proper  interest  which  diey  give^  or  pnpaae  to  gi»t 
to  the  person^  who  claims  under  them.    Can  I  take  tbem  nnmsii* 
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cally?    Oan  I  saj  No.  1.  is  good,  and  No.  2.  bad?  No.  10.  good,        1813, 
and  No.  11.  bad?     I  cannot  make  a  distinction  consistently  with  ■ 

the  principle  of  decision,  which  goes  yirtuallj  to  the  heart's  blood  of 
the  whole,  and  proceeds  upon  an  objection  which  is  either  good  for 


KBB 

V. 

DUKE  or 

eyery  thing,  or  good  for  nothing.    It  is  for  these  grounds,  I   repeat,  rozburgus, 
that  I  cannot  extricate  myself  from  that  situation ;  and  I  neither  can         &<!• 
support  these  feus  in  whole  nor  in  part." 

It  was  ordered  and  adjudged,  That  the  deeds  and  instru-  Journals  of 
ments  challenged  by  the  action  of  reduction  cannot  be  ^^®  House  of 
conddered  as  proper  feus^  made  according  to  the  true 
meaning  and  construction,  or  in  the  due  exercise  of  the 
powers  of  feuing  parts  and  portions  of  the  entailed 
estates,  reserved  to  the  heirs  of  tailzie  by  the  several 
deeds  under  which  William,  late  Duke  of  Roxburghe, 
held  the  said  estates,  or  as  made,  or  intended  to  be  made, 
with  any  view  to  the  rational  and  fit  management  of 
the  said  estates:  And  it  is  hereby  declared.  That  the 
whole  of  the  deeds  and  instruments  are  so  connected 
together  that  none  of  them  can  be  separately  sustained 
in  whole  or  in  part.  And  it  is  hereby  further  declared, 
That,  having  regard  to  all  the  circumstances  of  this 
case,  and  to  all  the  deeds  and  instruments  appearing  in 
this  cause  to  have  been  executed,  the  deeds  and  instru- 
ments challenged  are  to  be  considered  as  alienations,  or 
making  parts  of  alienations,  of  portions  of  the  estates,  to 
operate  only  after  the  death  of  the  Duke,  to  the  pre- 
judice of  the  subsequent  heirs  of  entail,  and  altering 
the  order  and  right  of  succession  under  colour  of  creat- 
ing feu-rights ;  and  therefore,  and  it  not  being  neces- 
sary, in  this  case,  to  consider  the  several  reasons  of  ob- 
jection  to  the  validity  of  the  said  chaUenged  deeds  and 
instruments  expressed  in  the  several  findings  of  any  of 
the  interlocutors  complained  of,  further  than  as  they 
correspond  with  the  foresaid  declarations,  it  is  ordered 
and  adjudged,  That  the  said  interlocutors  complained 
of  in  the  said  appeal,  so  far  as  they  generally  reduce 
the  several  deeds  and  instruments  challenged,  be,  and 
the  same  are  hereby  affirmed ;  and  it  is  further  ordered 
and  adjudged,  That  the  said  appeal  be,  and  the  same 
is  hereby  dismissed  this  House. 

For  the  Appellant,  John  Clerk,  James  Moncreif. 

For  the  Respondents,  A*  Colquhoun^  A.  Maconockie. 

NoTB.— Neither  the  Lord  Chancellor's  speech,  as  revised  by  his 
Lordship,  nor  the  special  judgment  of  the  House  of  Lords,  if 
giren  in  Dow*s  Report  of  this  case. 
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Absolute  or  Redeemable.  —  Tide 
Disposition,  (1  and  2.) 

Acquiesce N'CB. — Vide  Property,  (1.) 

Vide  Bill,  (J.) 

Act  1695,  c.  24.  Apparent  heirs 
passing  over  their  predecessor  and 
serving  heir  to  a  more  remote  an- 
cestor.— ^Vide  Entail,  (3.) 

1696,  0.  5,  As  to  rights  grant- 
ed in  security. 

1696,  c.  25,     In  regard  to  rights 

granted  in  trust. — ^Vide  Trust,  (3.) 

Action  of  Approbation. — Vide  Teinds. 

Adkissibilitt  of  Witnesses.  —  Vide 
Instrumentary  Witnesses. 

Agent  of  Bank. — ^Vide  Bank  Agent. 

Agreement. — Held  that  a  letter  writ- 
ten by  the  respondent's  attorney,  did 
not,  in  its  import,  infer  a  binding  a- 
greement  to  grant  a  personal  pro- 
tection— the  conditions  with  which 
it  was  made  not  having  been  com- 
plied with  on  the  other  part — Allan 
V.  De  Voz,  and  Ramsay,  Williamson 
and  Co.  his  Attorneys,  24th  March 
1806,  p.  110. 

Alien. — Vide  Foreign  et  Marriage. 

Apparent  Heirs. — Vide  Entail,  (3), 
and  Passive  Titles. 

— Heirs  of  entail  in  possession, 

though  not  infeft,  can  grant  a  liferent 
to  their  widows,  binding  under  theact 
1695,  c.  24,  against  an  heir  of  en- 
tail passing  by  and  serving  to  a  more 
remote  predecessor.  —  Graham  v. 
Countess  of  Glencaim,  7th  July 
1806,  p.  134. 
Approbation,  Action  of.— Vide  Teinds. 
Approbate  and  Reprobate.  —  Vide 
Deathbed. 


Assignation  Intimated. — ^Vide  Trust 

(Latent)  (3.) 
Assignees    and   Subtenants.  —  Vide 

Lease  (1.) 
AssYTHMENT. — ^Vidc  Damages  (3.) 
Augmentation    of   Stipend.  —  Vide 

Stipend. 
Do.        do.        do. 

Bankruptcy. — (1.)  The  trustees  and 
commissioners  on  a  bankrupt  company 
estate,  the  chief  assets  of  which  con- 
sisted of  a  valuable  lease  of  coal,  en- 
tered into  the  possession  of  the  lease, 
and  wrought  the  coal  for  behoof  of 
the  creditors.  In  doing  this  they 
wrought  the  coal  in  such  a  manner 
as  to  do  great  damage  to  the  value 
of  the  coal  and  surface  above.  In 
an  action  of  damages  against  them, 
they  stated  that  the  action  was  irre- 
levant against  a  trustee,  and  com- 
missioners appointed  by  act  of  par- 
liament to  manage  the  bankrupt  e- 
state  to  the  best  of  their  judgment : 
Held  the  action  irrelevant.  In  the 
House  of  Lords  case  remitted,  with 
strong  doubts  expressed  as  to  the 
correctness  of  the  judgment. — Wil- 
son, &c.  V.  Alexander,  <bc.,  12th 
Aug.  1807,  p.  182. 

(2.)  A  petition  and  complaint 
was  presented  to  the  Court  for  re- 
moval of  a  trustee^  on  the  ground  of 
gross  mismanagement  of  tlie  estate, 
and  for  the  removal  of  the  three 
commissioners,  on  the  ground  of 
personal  objection  as  to  one  of 
them,  and  as  to  the  other  two,  that 
they  resided  in  Edinburgh^  while 
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the  trustee  and  the  banknipts,  and 
bankrupt  estate,  were  resident  in 
Greenock  :  Held,  1.  That  no  Bujfi« 
cient  evidence  had  as  yet  been 
adduced  to  authorize  the  removal 
of  the  trustee,  or  Mr.  Learmonth, 
one  of  the  commissioners.  2,  But 
that  the  two  other  commissioners 
were  not  duly  chosen,  in  respect 
they  did  not*  reside  in  Greenock, 
where  the  business  was  chiefly  con- 
ducted, and  where  the  trustee  him- 
self resided.  The  first  question  was 
alone  appealed  to  the  House  of 
Lords,  and  the  case  remitted  for 
reconsideration,  with  considerable 
doubts  expressed  as  to  the  judgment 
of  the  Court  of  Session,  and  spedal 
directions  as  to  the  points  to  be  re* 
viewed.  —  Campbell  and  Co.  v. 
M«Nair,  11th  July  1805,  p.  48. 

Bakk  Agent.**»I>epoBit  Receipt. — (1.) 
Messrs.  Smith  and  Son  were  agents 
in  Brechin  for  the  Bank  of  Scotland. 
It  turned  out  that  they  also  carried  on 
business  as  bankers  on  their  own  pri- 
vate account.  A  deposit  of  money  was 
lodged  with  them,  and  a  deposit  re 
ceipt  obtained,  signed  by  them,  not 
as  agents  for  the  bank,  but  in  their 
own  private  name ;  Held,  on  their 
failure,  that  the  principal  bank  for 
which  they  acted  as  agents  was  liable 
for  payment.  Reversed  in  the  House 
of  Lords.  —  Bank  of  Scotlaod  v. 
Watson,  2t)lh  March  .  1813,  p. 
655. 

jBiLL. — (1.)  Circumstances  in  which  it 
was  held  that  a  bill  granted  by  a  paiv 
ty  for  £500,  and  which  bore  by  rela- 
tive letter,  to  be  discounted  for  his 
accommodation,  was  not  due  as  a 
debt  against  that  party,  it  appearing 
that  he  had  ezpended  the  £500  in 
serving  the  appellant's  political  inte« 
rests  and  those  of  his  family,  this 
being  supported  by  acquiescence,  no 
claim  having  been  made  upon  the 
biU  for  six  years  after  it  fell  due, 
and  after  the  death  of  that  party. — 
Earl  of  Wemvss  v,  Alexander  Carre, 
Esq.,  24th  May  1808,  p.  219. 

(2.)  (Accommodation).  —  Cir- 
cumstances in  which  the  allegatiw 


that  part  of  the  debt  in  the  bond  wis 
for  accommodation  bills  granted  ibr 
the  benefit  of  other  parties  was  dis- 
regarded. -—  Sir  Wm.  Johnstone  of 
Hilton  V.  Noel.  Templar  and  Co.,  and 
Others,  12th  Dec.  1812,  p.  653. 

Burgh  Election.  —  Circumstances  in 
which  it  was  held,  that  as  there  wu 
not  a  majority  of  councUlors  present 
to  constitute  a  legal  meeting  of 
council,  an  objection  stated  to  the 
legality  of  the  meeting  on  that 
ground,  was  sustained.  Affirmed  in 
the  House  of  Lords. — Masterton  and 
Others,  Councillors  of  the  Buigh  of 
Culross  V.  Meiklejohn  and  O&en, 
Bailie  and  CouncillorB  of  the  fl8i4 
burgh  of  Culross,  22d  March  1810, 
p.  298. 

Burgh  Customs.  —  Vide  Custom  or 
Town  Dues. 

Cautioner  (Relief).  —  The  caution- 
er for  a  bank  agent  applied  to 
others  to  relieve  him  of  that  obliga- 
tion. They  did  so ;  and  when  ciJl^ 
ed  on  to  pay  under  this  bond  of 
relief,  their  defence  was,  that  at  a 
time  when  the  cautioner  knew  his 
nephew's  affitirs  were  getting  involv. 
ed,  and  that  he  was  likely  to  suffer 
loss,  he  had  applied  to  them  to  re- 
lieve him  of  that  obligation,  and  that 
they  had  been  indnoed  by  fraad, 
coneealment,  and  misrepresentation, 
in  regard  to  the  nephew's  affairs,  to 
do  so,  and  therefore  were  not  liable. 
The  Court  of  Session  held  they  had 
&iled  to  state  relevant  facta  to  infer 
that  the  respondent  had  been  guilty 
of  fraud.  Affirmed  in  the  House  w 
Lords — ^Webster,  &c.  v.  Christie, 
28th  May  1813,  p.  706. 

Castdtg  Vote  at  an  election  of  Profes- 
sor.—Vide  College  (2). 

Caution  De  Judicio  Sisti.'— Held  that  a 
suspensioB  and  charge  of  a  deezee  m 
faro  coniradiaorio  of  the  Court  of 
Session,  could  only  be  obtained  on 
consignation  or  caution ;  but  execu- 
tion sisted  upon  conditi<»i  of  the  d^ 
fender  finding  caution  dejudkiosUiL 
— AUan  V.  De  Voz,  S4th  March 
1806,  p.  110. 
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CunsB  of  Deatiiwtioii — ^Vide  EntaiL 

08  to  Feuing. — ^Vide  Lease* 

College  (I.)  An  election  of  a  profee- 
8or  bftyiog  taken  plaee  in  St.  An- 
drews College,  and  Dr.  James  and 
Dr.  John  Flint  having  been  elected 
as  joint  Chandoe  professors  of  medi* 
cine  in  the  nniyersity  of  St  Andrews, 
this  was  objected  to  as  irregularly 
proceeded  with,  and  as  inconsistent 
with  the  terms  of  the  foundation, 
and  with  the  practice  in  that  uni- 
versity of  electing  professors.  It 
was  answered,  that  in  practice 
it  was  quite  common  in  the  other 
universities  of  Aberdeen  and  Glas- 
gow to  make  a  joint  election,  and 
the  practice  was  followed  in  the 
church  of  Scotland  of  appointing  an 
assistant  and  successor,  which  this 
appointment  simply  was :  Held  that 
the  election  was  a  good  election.  In 
the  House  of  Lords  this  was  rever- 
sed ;  and  held  that  a  joint  election 
was  not  permitted  by  the  foundation, 
and  therefore  illegal  and  void — Dr. 
Robert  Arnott  v.  Dr.  George  Hill, 
26th  May  1809,  p.  256. 
(2.)  In  the  election  of  a  pro- 
fessor for  the  chair  of  Natural  Philo- 
sophy, in  the  Colleges  of  St.  Sal- 
vator  and  St.  Leonard,  of  St.  An- 
drews, two  candidates  appeared,  and 
were  put  in  nomination.  Four  Pro- 
fessors voted  for  Mr.  Jackson,  among 
whom  was  the  Principal  of  the  Col- 
lege ;  and  four  voted  for  Mr.  Mac- 
donald,  the  other  candidate.  Whe- 
ther the  one  or  the  other  was  elected 
depended  upon«  Whether  the  Prin- 
cipal had  both  an  original  vote,  and 
also  a  casting  vote,  or  only  a  cast- 
ing vote,  in  case  of  equality  ?  and 
whether  the  vote  given  by  Br, 
Flint  was  a  valid  vote,  he  not 
having  been  duly  admitted  as  a  Pro- 
fessor ?  Held  ^at  the  Principal  was 
not  entitled  to  give  two  votes,  but 
only  a  casting  vote  in  case  of  equali- 
ty, and  that  Mr.  Macdonald  was 
duly  elected  Professor  to  the  chair. 
Reversed  in  the  House  of  Lords,  and 
held  that  the  Principal  was  entitled 


both  to  an  original  and  a  casting  vote 
in  the  case  of  equality,  and  therefore 
that  Mr.  Jackson  had  been  duly  elect- 
ed Professor.^Dr.  Playfair  and 
Others  v.  Rev.  Mr.  l^facdonald  and 
Others,  26th  May  1809,  p.  266. 

Common. — ^Vide  Property,  (5.) 

Compensation. — ^Vide  l&le,  (6.) 

■  Vide  Partnenhip. 

Competition  of  Brieves. — ^Vide  Entail, 
(4.) 

Concealment. — ^Vide  Insurance,  (1.) 

Vide  Insurance,  (2.) 

■  '  ■     Vide  Insurance,  (4.) 

Conjunct  and  Confident. — Vide  Bank- 
ruptcy, (2.) 

Contract  of  Bale. — ^Non«Fulfilment 
—Action  was  raised  for  delivety 
of  four  puncheons  of  spirits,  or  for 
damages  for  non-fulfilment  of  the 
contract.  The  spirits  were  purchas- 
ed in  the  knowledge,  on  the  buyer's 
part,  that  there  was  to  be  a  rise  in 
the  price,  and  he  bought  at  the  old 
price.  The  seller  was  ignorant  of 
this  intended  rise  in  the  price,  and 
of  this  information  fi-om  London  which 
the  buyer  possessed.  The  seller 
afterwards  refused  to  deliver :  Held 
him  liable  in  £200  damages,  being 
the  sum  concluded  for,  estimated 
according  to  the  highest  price  of 
whisky  that  could  be  got  at  the 
time  of  pronouncing  decree. — Bos- 
well  V.  Morrison,  20th  July  1812,  p. 
649. 

— —  Circumstances  in  which  it  ^t'as 
established  by  letters,  &c.  that  the 
appellant  had  come  under  an  obliga- 
tion to  procure  the  respondent  a 
commission  in  the  army,  and  having 
failed  to  do  so^  was  liable  in  a  sum 
equal  to  procure  an  ensign's  commis- 
Bion  at  the  time.  ^^^  Macdonald  v. 
Elder,  24th  July  1811,  p.  542. 

Construction  of  Deeds.  —  Rules  df 
Ditto.— Vide  Entail,  (4),  (5),  et  seq. 

Construgtiye  or  Actual  Delitery.— 
Vide  Stopping  in  Transitu. 

Conveyance  in  Security. — Vide  Dis- 
position in  Security,  (1.) 

CoPABTNEBT. — Vide  Partnership. 

CoPTRioHT. — ^Vide  Literary  Property. 

Cruite     Fishing. -^Circumstances     in 
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vrhich  the  Court  of  Sesaion  were 
held  entitled,  UDder  the  remit  of  the 
House  of  Lords,  to  regulate  the  con- 
atruction  of  the  cruive  dykes,  and 
boxes ;  and  the  construction  and 
position  of  the  inscales,  as  well  as 
the  spars  and  hecks  used  in  such 
fishing.  Affirmed  in  the  House  of 
Lords,  with  the  exception  as  to  the 
cruive  boxes,  which  was  remitted 
for  reconsideration. — Johnstone  and 
Others  v.  Stotts,  <kc,  2d  May  1806, 
p.  119. 

Cruive  Dyke. — ^Vide  Dam  Dyke. 

Custom. — The  Magistrates  of  Aber- 
deen were  in  the  practice  of  exact- 
ing a  duty  in  their  city  weigh-house, 
on  all  tallow,  butter,  and  cheese, 
brought  into  their  market.  The 
question  was,  Whether  this  regu- 
lation, in  reference  to  tallow,  in- 
cluded refined  tallow,  as  well  as  tal- 
low in  the  rough,  and  was  to  be 
exacted  from  freemen  ?  Held,  in  the 
Court  of  Session,  that  it  referred  to 
tallow  refined  as  well  as  unrefined, 
and  to  freemen  as  well  as  unfree- 
men.  Id  the  House  of  Lords,  re- 
mitted for  reconsideration,  with  spe- 
cial findings. — Still  and  Others  v. 
Magistrates  of  Aberdeen,  1 6th  June 
1810,  p.  313. 

Dam  Dyke. — The  proprietors  of  mills 
had,  in  process  of  time,  altered  their 
check  dyke,  so  as  to  prove  injurious 
to  the  salmon-fishing  of  the  supe- 
rior heritors.  Circumstances  in 
which  it  was  held  that  this  dyke 
must  be  built  and  restored  to  its 
original  state,  at  the  expense  of  the 
proprietors  of  these  mills.  Affirmed 
in  the  House  of  Lords. — Scott,  <fcc.  v. 
Gillies,  &c,  20th  July  1813,  p.  7^0. 

Damages  in  Working  Coal,  ( 1.)-— Vide 
Bankruptcy,  (2.) 

(2.) — A  party  had  acquired 

right  to  an  estate  in  which  there  was 
a  pit  not  then  in  use,  (and  which 
had  remained  so  uncovered  and  un- 
fenced  for  many  years  previous  to 
his  purchase),  situated  at  the  side  of 
a  public  road.  A  passenger,  on 
horseback,  having  on  a  dark  night 


deviated  from  the7path9  and  faHea 
into  the  pit,  the  question  was.  Whe- 
ther in  law  there  lay  any  relevant 
claim  of  damages  against  the  ap- 
pellant as  owner  of  the  land  in  which 
this  pit  was,  and  whether  be  was  to 
blame  in  not  fencing  the  pit.  Held 
him  liable  in  £800  of  damages. 
Affirmed  in  the  House  of  Lords. — 
Cadeli  V.  Blacks,  20th  Feb.  1812, 
p.  567. 

iSame  Case. — In  awarding  this  sum  of 
damage?,  the  Court  ordered  the 
amount  to  be  distributed  among  the 
whole  children  of  the  deceascd,giviDg 
to  each  child  who  was  at  the  date  €i 
the  decease  under  fourteen  years  of 
age  double  the  share  of  that  child 
who  was  then  above  that  age. — 
Cadeli  V.  Bkcks,  20th  Feb.  1812, 
p.  567. 

•  (3.)  for  Molestation Circmn- 


stances  in  which  damages  were 
given  for  molestation. — ^Vide  Pro- 
perty, (2.) 

(4.)  for  Nonfulfilment  of  Con- 


tract in  regard  to  a  sale  of  spirits. 
— Vide  Contract  of  Sale. 

{5.)  for  Injury  done  by  tlie  land- 


lord  to  the  subject  of  the  lease. — 
Vide  Retention  of  Rent. 
Death-Bed.— (1.)  Circumstances  in 
which  the  heir-at-law  was  held  not 
excluded  from  challenging  a  deed 
executed  on  death-bed,  although  die 
was  excluded  by  a  prior  liege  povs- 
tie  deed,  executed  in  favour  of  a 
stranger,  reversing  tlie  judgment  of 
the  Court  of  Session.  —  Crauford, 
kc.  V.  Coutts,  6th  August  1803, 
and  14th  March  1806,  p.  73. 

,    ■  (2.)  A  deed  was  chal- 

lenged, on  the  ground  of  deatli-bed 
and  incapacity,  hy  a  party  not  the 
heir-at-law,  but  by  one  to  whom  tbe 
same  subject  had  been  disponed  hy 
a  previous  deed.  Held  him  entitled 
to  challenge  on  death-bed. — ^Hovie 
V.  Merry,  17th  March  1806,  p.  101. 
(3.)    A    trust-deed  was 


executed  by  John  Duke  of  Rox- 
burghe  in  liege  pousHey  conveying 
his  heritable  and  moveab]e!e6tate  to 
trustees  at  his  death,  for  t£ese  par- 
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poses : — l6t«  To  paj  his  debts.  2d, 
To  pay  annuities  and  legacies  ;  and, 
3d,  To  settle  the  residue  on  such 
person  or  persons  as  he  had,  or 
sliould  afterwards  appoint,  by  deed 
executed  by  him  at  any  time  during 
his  life.  He  executed  on  death-bed 
this  deed  of  instructions  to  his  trus- 
tees, and  this  deed,  in  so  far  as  it 
affected  the  heritable  estate,  was 
sought  to  be  reduced  on  death-bed. 
Held  that,  by  the  trust-deed,  the 
Duke  had  not  divested  himself  of 
the  heritable  estate — that  the  heir- 
at-law's  right  still  existed  until  the 
moment  of  the  Duke's  death,  and 
that  the  deed  executed  by  the  Duke 
on  death-bed  was  reducible  in  so 
far  as  his  unentailed  estate  was  con- 
cerned, leaving  it  and  the  trust-deed 
to  have  effect  as  to  the  moveable 
estate. — Wauchope,  <fcc.  v.  Ker, 
4kc,  21stFeb.  J812,p.  559. 

Death-Bed. — (4.)  A  disposition  was 
sought  to  be  reduced  on  the  head  of 
death-bed,  to  which  it  was  answered, 
that  the  heir-at-law  was  excluded  by 
a  previous  deed  executed  in  liege 
poustie — namely,  a  minute  of  sale, 
which  sold  to  the  defender  these 
lands  ;  and  that  the  subsequent  deed 
was  only  in  implement  of  that 
transaction.  Held,  that  as  the  sub- 
sequent deed  was  in  its  nature  a  new 
transaction,  the  previous  sale  must 
have  been  departed  from  and  aban- 
doned by  both  parties,  and  held  by 
them  as  an  incomplete  transaction  ; 
and,  therefore,  the  law  of  death- 
bed applied. — Ranken  v.  Campbell, 
24th  Feb.  18J2,  p.  573. 

Decree  in  foro  cantradictorio  of  the 
Court  of  Session. — Held  that  a  sus- 
pension of  a  charge  on  such  a  de- 
cree could  only  be  on  consignation 
or  caution. — Allan  v.  De  Voz,  &c. 
24th  March  180tS,  p.  110. 

Deed.  —  (i.)  In  a  reduction  of 
deeds,  on  the  ground  of  incapacity. 
Held  that  the  granter  was  of  sound 
disposing  mind  at  the  time  he  exe- 
cuted tlie  settlement  challenged.-— 
Frank  v.  Frank,  10th  June  1809, 
p.  278. 


Deed. — (2.)  Vide  Insanity. 

(3.)  A  deed,  in  order  to  get 

over  the  objection  of  death  bed,  had 
been  vitiated  and  altered  in  its  date, 
and  a  proof  being  allowed,  held  that 
the  deed  challenged  being  vitiated, 
and  its  date  false,  was  null  and  void. 
—Howie  V.  Merry,  l7th  March  1806, 
p.  101. 
■■  (4.)    Circumstances  in  which 

a  deed,  executed  by  the  late  Duke 
of  Roxburghe,  sought  to  he  redu- 
ced on  the  head  of  incapacity,  was 
sustained,  and  the  reduction  dis- 
missed quoad  the  moveable  succes- 
sion.— Lady  Essex  and  Lady' Mary 
Ker  V.  Wauchope  and  Others,  17th 
Feb.  1812,  p.  547. 

Delivery,  Actual  or  Constructive. — 
Vide  Stopping  in  Transitu  et 
Sale. 

Debeliotion. — Vide  Servitude. 

Discharge.^ — Vide  Factor. — Remune- 
ration. 

.  A  daughter  raised  an  ac- 
tion against  her  brother  intromitting 
with  her  deceased  father's  personal 
estate,  for  her  third  share  of  the  ex- 
ecutry  due  her  as  at  his  dcatli.  The 
brother  refused  payment,  and  claimed 
to  retain  her  share  for  large  advan- 
ces, and  other  sums  made  to  her 
hubband  during  the  father's  life. 
Circumstances  in  which  it  was  held^ 
that  her  deceahcd  fatlicr  having  en- 
tered into  a  transaction  and  agree- 
ment with  her  husband,  had  dis- 
charged all  these  claims  for  advan- 
ces, and  that  she  was  entitled  to  her 
third  share  of  the  executry. — Rae 
V.  Newal  or  Rae,  <kc.,  2d  July  1806, 

p.  127. 

Disposition  insecurity. — (1.)  Caution- 
ers for  a  collector  of  taxes  had,  on 
becoming  security,  procured  from  him 
an  absolute  and  irredeemable  convey- 
ance of  his  heritable  estate,  upon 
which  they  were  infeft.  It  was  ad- 
mitted by  them  that  they  had  never 
entered  into  possession,  and  that,  in 
fact,  they  held  the  conveyance  as  a 
security  only  for  any  loss  they  might 
incur  for  the  collector's  intromissions. 
On    his    bankruptcy,    his    trustee 
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brought  a  redaction  of  this  convej- 
ance»  as  granted  in  security  of  future 
debt,  and  therefore  void  under  the 
statute  1696,  c.  5.  Held  the  con- 
veyance good  and  not  reducible 
under  the  act,  it  being  ex  fade  an  ab- 
solute and  irredeemable  disposition. 
— Fordyce  v.  Gordon,  4kc.,  26th 
March  1807,  p.  165. 

Disposition  in  Security (2.)  Adispo- 

sition  of  lands  ex  facie  absolute  and 
irredeemable,  was  granted  to  a  party 
without  any  back  bond.  The  grantor 
of  the  conveyance,  for  many  years 
thereafter,  continued  to  act  in  all  re- 
spects as  proprietor  with  reference  to 
the  lands,  in  lifting  rents,  granting 
receipts  for  these  rents,  and  granting 
leases  of  the  lands ;  and  he  contended 
by  tliese  proofs — of  writings,  of  ac- 
knowledgments, and  admissions  of  the 
grantee,  sufficient  evidence  was  ad- 
duced to  show  that  the  grantee  was 
a  mere  trustee  or  incumbrancer. 
Held  that  the  disposition  was  abso- 
lute and  irredeemable,  and  that  he 
could  not  redeem  or  claim  the  lands. 
— Douglas,  <fec.  V.  Wilson,  8th  May 
1810,  p.  303. 

Domicile. — Vide  Heritable  Debt  et 
Foreign. 

Election  of  Freemen  or  Burgesses. — 
Circumstances  in  which  it  was  held 
that  such  election  must  take  place 
at  a  meeting  of  the  town-council 
legally  called,  and  held  for  that  pur- 
pose.— Martin  and  Others  of  the 
Burgh  of  Queensferry  v.  M'Nab 
and  Others,  1st  July  1806,  p. 
125. 

■  "  of  Professor  in  the  College 

of  St.  Andrews. — Vide  College. 

•  of  Magistrates  and  Council- 


lors.— Circumstances  in  which  it  was 
held,  that  as  there  was  not  a  majo- 
rity of  councillors  present  to  consti- 
tute a  legal  meeting  of  council,  an 
objection  stated  to  the  legality  of 
the  meeting,  on  that  ground,  was 
sustained. — Mastcrton  and  Others, 
Bailies  and  Councillors  of  the  Burgh 
of  Culross,  V.  Meiklejohn,  merchant^ 
bailie,   and  Others,    councillors  of 


the  Baid  Boi^  22d  Maidi  1810, 
p.  298. 
Election  in  Partnership,  according  to 
the  Law  of  England. — A  firm}  in 
Greenock  carried  on  buBineas  under 
the  social  name  of  Hugh  Mathie  and 
Co.    Fleming,  the  appellant,  was  Doi 
a  partner  in  that  concern,  and  had 
nothing  to  do  with  it     Bnt  he  was 
concerned   in  a    foreign  trade,  of 
which  he,  Howie,    (who  conducted 
that  trade  abroad),  and  Hugh  Ma- 
thie and  Co.  were  partners.     Hugh 
Mathie  and  Co.  conducted  the  fo- 
reign trade  in  Greenock,  and  Flem- 
ing in  London.     Hugh  Mathie  and 
Co.  became  bankrupt,    with  many 
bills  discounted  with  the  respond- 
ent's  bank.     The  question  was.  Whe» 
ther  Fleming  was  liable,  as  a  part- 
ner, for  bills  discounted  in  the  name 
of  Hugh  Mathie  and  Co.,  and  for 
behoof  of   that    concern.     In    the 
Court  of  Session,  he  was  held  liable, 
upon  the  principle  that  bis  connec- 
tion with  them  in  the  foreign  ad- 
venture was  such  as  may  have  led 
to  the  belief  that  he  was  a  partner. 
In  the  Honse  of  Lords,  the  case  was 
affirmed   by  applying  the   doctrine 
of  election,  on  these  principles,  that 
where  several  partnerships,  consist- 
ing of  different  individuals,  carry  on 
business  under  the  same  social  name, 
and  enter  into  negotiable  securitiei 
under    the    same     signature,     the 
holder  of  such  has  a  right  to  select 
which    of    these    partnerships   he 
chooses  for  his  debtors  ;  bnt  he  was 
not  entitled  to  take  oK  the  partner- 
ships boimd  to  him  as  his  debtors. — 
Fleming  v.  M'Nair,  10th  July  1812, 
p.  682. 
Ektail. — (1.)  Held  that  a  deed  of  en- 
tail, g^nted  by  Sir  Thomas  Ken- 
nedy of  Cassillis  in  1748,  was  alter* 
able,  and  that  Thomas  Earl  of  Cas- 
sillis had  validly  done  so. — ^Blane» 
d&c.  V.  Earl  of  Cassillis  and  Othen» 
24th  May  1605,  p.  1. 

■  (2.)  Obligation  to. — In  exe- 
euting  a  settlement,  in  the  form  of 
an  entail,  a  certain  portion  of  a 
lady's  estate  was  directed  to  be  sold 
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moAy  after  paying  debts  and  legacies, 
the  surplus  was  ordered  to  he  laid 
0ai  in  the  purchase  of  other  parts  of 
the  land  to  he  entailed.  The  dis- 
ponees  under  this  deed  uplifted  the 
funds,  a  great  proportion  of  which 
consisted  of  heritable  debts  and 
houses,  but  the  money  was  never 
applied  in  the  purchase  of  land  as 
directed.  The  forty  years  prescrip- 
tion elapsed.  In  an  action  brought 
to  have  the  money  applied  in  terms 
of  the  oUigation  to  entail.  Held, 
that  prescription  of  forty  years  had 
extinguished  the  obligation,  except  as 
to  part  of  the  heritable  estate,  to 
which  a  title  had  been  made  up 
within  the  forty  years,  and  the  debts 
of  which  it  was  composed  received. 
—Vide  Prescription.— Rochied  t. 
Sir  Alexander  Kinloch,  Bart,  and 
Others,  28th  May  1805,  p.  35. 

Ehtail. — (3.)  An  entail  permitted  the 
heirs  of  entail  to  grant  liferent  in- 
feftments  to  their  wives,  provided 
they  did  not  exceed  the  fourth  part 
of  the  rental,  and  the  same  were  free 
of  former  liferents.  An  heir  exei^ 
eised  this  power  in  favour  of  his 
wife,  and  died  without  issue,  and 
without  having  made  up  a  feudal 
title  to  the  entailed  estates.  The 
next  heir  passed  by  him,  and  served 
heir  to  a  more  remote  predecessor. 
Held  the  deceased's  lady  entitled  to 
her  locality  lands  ;  and  that  he  was 
liable  under  the  act  1695,  c.  24  ; 
regarding  the  passive  titles,  and  that 
the  provisions  of  that  act  applied  to 
apparent  heirs  taking  tailzied  estate, 
as  well  as  those  taking  a  fee  simple 
estate. -7- Cunninghame  Qraham  v» 
Countess  of  Glencaini,  &o* — 7th 
July  1806,  p.  134. 

■  (4.)  Destination.     The  maker 

of  an  ^tail,  after  a  series  of  substi- 
tutions, conveyed  his  estates  and  dig. 
nities  **  to  the  eldest  daughter  of  the 
**  said  umquhil  Hary  Lord  Ker,  tokh' 
*^  wt  division^  and  their  hetrs-mede,** 
Lord  Hary  Ker  had  four  daughters ; 
and,  in  a  competition  of  brieves, 
Held,  (1.)  That  the  expression, 
*^  eldest  daughter,"  was  not,  accord- 


ing to  the  coostraction  of  this  deed, 
to  be  confined  to  the  eldest  bom 
daughter,  but  to  be  construed  as  ap* 
plicable  to  any  of  the  four  daughters 
of  Lord  Hary  Ker,  whichever  of 
them  might  be  the  eldest  at  the 
time  the  succession  opened,  the 
whole  four  being,  by  the  conception 
of  the  deed,  called  successive  and 
seriatim,  (2.)  There  was  a  prior 
deed  of  nomination  (1644)  which  was 
not  revoked  by  the  later  deed  of 
(1648).  In  it  the  destination  was 
taken  to  the  four  daughters  by  name^ 
and  the  heirs  male  of  their  bodies  ; 
but  in  the  latter  deed  (1648)  the 
destination  was  conceived  to  **  their 
heirs^male.''  Held,  that  by  the  con- 
ception of  this  latter  deed,  the  clause, 
"  their  heirs-male**  was  to  be  con- 
strued as  calling  the  heir^male  of 
the  body  of  any  of  the  four  daugh- 
ters, whichever  of/  them  was  the 
eldest  daughter  at  the  time,  in  pre- 
ference to  the  heir-male  in  general 
or  collateral  heir-male  ;  and  that  it 
was  competent  to  refer  to  the  pre- 
vious deed,  not  for  the  purpose  of 
construing  the  deed  1648,  or  the 
maker's  intention  thereby,  but  to 
collect  from  the  phraseology  and 
language  of  these  instruments  what 
was  the  meaning  of  the  language 
used  in  the  last  deed. — Vide  Pre- 
scription — Bellenden  Ker,  &c.,  and 
General  Ker  v.  Sir  James  NordifTe 
Innes,  Bart,  &c,  13th,  16th,  and 
19th  June  1809;  and  20th  June 
1810,  p.  320. 
Entail. — (5.)  Reduction. — A  reduc- 
tion was  brought  of  deeds  executed 
on  the  ground  that  they  were  an  al- 
teration of  the  order  of  succession 
contained  in  the  entail  of  the  estates^ 
&c.  There  were  two  clauses  of  des- 
tination in  the  entail,  by  which  dif- 
ferent classes  of  heirs  were  called. 
After  the  ,/Srs<  clause  of  destination 
there  followed  the  prohibitory,  irri- 
tant, and  resolutive  clauses,  which 
were  made  to  apply  to  the  heirs  in 
that  clause,  by  the  tenns  '^before 
*<  and  above  mentioned."  It  was 
ihence  contended  that  tho  prohibi- 
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lion  against  altering  the  order  of 
succession  was  made  only  to  apply 
to  the  heirs  of  tailzie  called  by  the 
first  clause  of  destination,  but  not  to 
those  called  by  the  second  clause  of 
destination  ;  and.  therefore,  that  the 
last  Duke  of  Roxburghe,  who  suc- 
ceeded under  the  latter  clause,  was 
not  bound  by  the  prohibitions.  Held 
that  the  second  clause  of  destination 
was  to  be  viewed  as  a  continuation  of 
the  first,  and  that  the  prohibitory 
clause,  against  altering  the  order  of 
succession  must  be  held  to  apply  to 
the  whole  heirs  of  tailzie,  aud  the 
heirs  in  the  second  clause  to  be 
viewed  as  heirs  of  tailzie,  to  whom 
these  prohibitions  applied.  (2.)  It 
was  farther  contended  thai  the  pro- 
hibitory clause,  if  it  did  apply»  was 
not  in  itself  sufficient  to  prohibit  the 
alteration  of  the  order  of  succession, 
conceived  in  these  words :  "  Nor  to 
**  do  any  other  thing  to  the  hurt  and 
••  prejudice  of  thir  presents,  and  of 
*'  the  foresaid  tailzie  and  succession, 
**  in  hail  or  in  part."  Held,  these 
words  were  sufficient  to  protect  the 
alteration  of  the  order  of  succession 
as  in  a  question  between  heirs.  (3.) 
A  defence  was  stated  to  the  reduc- 
tion, setting  forth,  that  as  Duke  Wil- 
liam was  the  last  heir  of  the  tailzied 
destination,  he  did  not  hold  the 
estates  fettered  with  limitations  in 
favour  of  any  other  heir,  (Lady 
Jane's  descendants  having  termina- 
ted with  him,  and  the  destination  to 
the  "eldest  daughter"  being  con- 
fined to  her  alone),  but  that  he  held 
a  fee  simple  estate,  and  was  entitled 
to  make  the  entail  and  trust  deed 
in  favour  of  the  appellants.  Defence 
repelled. — Bellenden  Ker,  <kc.  v. 
Sir  James  Korcliffe  Innes  and  Gene- 
ral Ker,  ]5th,  16th.  and  19th  June 
1809;  20th  June  1810,  and  bth 
June  I8I1,  p.  361.— Vide  Feu 
Cause  for  another  branch  of  this 
case. 
Entail. — (6.)  The  question  in  the  Cul- 
dares  entail  was,  Whether  the  party 
first  called  in  the  entail  was  an  in- 
stitute, or  au  heir  of  tailzie  ?  In  the 


Jiret  part  of  the  entail,  (nominatkm 
of  the  heirs  of  tailzie),  he  was  called 
expressly  as  an  heir  of  tailzie,  hot 
in  the  latter  part  of  the  deed  of  dis- 
position he  was  calle<l  aa  an  insti- 
tute or  fiar.  Held  him  not  suhjeet  to 
the  fetters  of  the  entail.  Afiinned 
in  the  House  of  Lords. — ^Menzies  t. 
Beresford,  orMenzies,  &c.,  2l6t  JqIt 

,     1811,  p.  522. 

Entail  (7.)  Destination. — An  entail, 
after  calling  certain  substitutes,  call- 
ed, failing  them,  **  the  eldest  doeh- 
"  ter  of  the  said  Lord  Hary  Ker, 
•'  without  division,  and  yr  aires 
"  male."  Lord  Hary  Ker  had  four 
daughters,  and  it  was  held,  both  ia 
the  Court  of  Session  and  House  of 
Lords,  that  this  destination  was  not 
to  be  confined  to  the  eldest  bom 
daughter,  but  applicable  to  the  whole 
four  daughters,  whichever  of  them 
might  be  the  eldest  at  the  time  the 
succession  opened.  Lady  Essex 
Ker,  who  was  a  female  descendant 
of  the  body  of  Lady  Jane  Ker  and 
Sir  William  Drummond,  did  not  dis- 
pute this ;  but  she  stated  that  the 
term  eldest  daughter  was  capable  of 
a  more  extended  meaning,  and  to 
mean,  in  the  technical  language  then 
in  use,  an  *'  heir  female"  however 
remote,  under  which  category  aha 
was  entitled  to  succeed,  as  the  eldest 
heir  female  of  Har}'  Lord  Ker  for 
the  time  being.  The  Court  held  her 
claim  inadmissible.  Affirmed  in 
the  House  of  Lords. — Lady  Essex 
Ker  V.  Sir  James  NorclifPe  Innes, 
Bart.,  General  Ker,  and  Bellenden 
Ker,  26th  Feb.  1812,  p.  579. 

(8.)   The  Roxburgh©    entail 

contained  strict  prohibitory  clauses 
against  alienation,  contracting  of 
debt,  or  doing  any  deed  whereby  the 
estate  might  be  adjudged,  or  doing 
any  other  thing  to  the  hurt  and  pre- 
judice of  the  said  tailzie  and  succes- 
sion ;  but  "  reserving  always  liberty 
**  to  the  said  heirs  of  tailzie  to  grant 
"  leus,  tacks,  and  rentals  of  sack 
*'  parts  and  portions  of  the  said  cs- 
*^  tate  and  living  as  they  shall  think 
**  fitting,  providing  the  same  be  not 
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*<  graaied  ia  hurt  and  dioiinution  of 
'^  the  rental."  An  heir  of  entail 
haying  granted  sixteen  separate  feus 
of  the  whole  estate:  Held,  in  a  re- 
daction of  these  feus,  that  this  was 
not  a  proper  exercise  of  the  reseryed 
powers  in  the  entail.  In  the  House 
of  Lords,  case  remitted  for  reconsi* 
deration,  and  with  special  directions. 
-— Bellenden  Ker  t.  Sir  James  Innes 
Ker,  Bart.,  &c.,  6th  July  1812,  p. 
609.— Vido  Infra,  (10.) 

Ehtail.— (9.)  In  the  entail  of  Neidpath 
there  were  clauses  prohibiting  the 
heirs  of  entail  to  '^  sell,  alienate, 
'^  wadset,  and  dispone  any  of  the 
'^  said  lands," — but  allowing  tacks 
to  be  made  of  the  lands  for  the 
lifetime  of  the  heir,  **•  the  same 
•*  always  being  set  without  evident 
'*  diminution  of  the  rental.*'  The 
late  Duke  of  Queensberry  granted  a 
lease  of  Wakefield  for  ninety-seven 
years,  at  a  rent  of  £86.  158.  2d., 
receiving  at  same  time  from  the  ten- 
ant a  grassum  of  £318.  The  ques- 
tion was.  Whether  this  long  lease 
was  not  an  alienation  of  the  lands  ? 
Held  that  it  was  an  alienation. 
Affirmed  in  the  House  of  Lords.— 
Duke  of  Queensberry's  Executors  v. 
Earl  of  Wemyss  and  March,  10th 
Dec  1813,  p.  758. 

— —  (10.)  In  the  same  case  as  No. 
8,  supra,  the  question  being  remitted 
to  the  Couit  of  Session,  that  Court 
adhered  to  their  former  interlocutor, 
setting  aside  these  feus  on  special 
grounds  set  forth  by  them.  The 
House  of  Lords  affinned  this  judg- 
ment on  these  grounds, — ^that  they 
could  not  be  considered  as  properfeus 
made  according  to  the  true  meaning 
of  the  entail,  or  in  the  due  exercise 
of  the  powers  therein,  nor  made  with 
any  view  to  the  rational  management 
of  the  estates ;  and  that  the  whole 
deeds  and  instruments  sought  to  be 
reduced,  when  considered  as  a  whole, 
were  to  be  taken  as  alienations  aud 
as  alterations  of  the  order  of  succes- 
sion, under  the  colour  of  creating 
feus. — BeUcnden  Ker  v.  Duke  of 
Roxburghe,  18th  Dec,  1813,  p.  768. 


Ekror  in  Fact  and  Law. — Circnm- 
Btanoes  in  which  the  cautioner  in  a 
bond,  was  held  entitled  to  relief 
against  one,  whooame  under  an  obli- 
gation to  relieve  him  after  the  ex- 
piry of  the  septennial  limitation ;  and 
this,  though  the  obligation  was 
granted  in  ignorance  of  the  fact  and 
law,  that  the  bond  was  gone  as  a  va- 
lid bond  against  the  cautioner,  in  re- 
spect of  the  septennial  limitation, 
— ^Henderson  v.  Ramsay  and  Others, 
22d  July  1800,  p.  155. 

EviDENGB. — Vide  Proof — Parole  et 
Witnesses. 

ExECUTRT. —  A  daughter  raised  an  ao" 
tion  against  her  brother,  who  intro- 
mitted  with  her  deceased  father*s 
personal  estate,  for  her  third  share 
of  the  executry  due  her  as  at  his 
death.  The  brother  refused  pay- 
ment, and  claimed  to  retain  her 
share  for  large  advances  and  other 
sums  made  to  her  husband  during 
the  father's  lifetime.  Circumstan- 
ces in  which  it  was  held,  that  her 
deceased  father  having  entered  into  a 
transaction  and  agreement  with  her 
husband,  had  discharged  all  these 
claims  for  advances,  and  that  she 
was  entitled  to  her  third  share  of  the 
executry. — Rae  v.  Rae  or  Newal, 
2d  July  1806,  p.  127. 

Execution  of  Deed. — Vide  Witnesses 
et  Solemnities. — Held  (1.)  that  a 
deed  fell  to  be  sustained  as  regularly 
executed,  although  one  of  the  wit- 
nesses ex  iitteroallo  deponed  that  he 
did  not  see  the  granter  subscribe, 
nor  hear  him  acknowledge  his 
subscription.  (2.)  That  the  act, 
or  the  practice  under  the  act,  in 
regard  to  the  execution  of  deeds,  did 
not  require  that  the  witnesses  should 
adhibit  their  subscriptions  in  the 
same  room  with,  and  in  the  presence 
of  the  granter. — Frank  v.  Franks, 
10th  June  1809,  p.  278. 

Faotok — (Remuneration.) —  A  factor 
received  a  fixed  salary  named  in  his 
factory.  He  continued  for  thirty 
years  to  act ;  ain<l,  on  tlie  duties  being 
increased,  the  Karl  converted  the  sa- 
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larj  into  a  bond  of  aomiitj  for  life. 
DuriDg  thU  whole  period  <^  his  ser- 
vice,  annual  accounts  were  giren  in, 
including  his  salavy  of  £100,  and 
discharges  mutuall  J  granted,  without 
anjr  other  claim  being  made.  In  a 
claim  made  by  him  for  remunera- 
tion for  services  unconnected  with 
bis  factory,-— Held  that  he  could  not 
legally  claim  such  remuneration.— 
Rose  T.  Earl  of  Fife,  25th  April 
1806,  p.  115. 
Fee  and  Liferent. — A  destination  in 
a  settlement  was  conceived  '*  to 
<^  Thomas  Thomson,  my  son,  in  Ufe* 
'<  rentt  for  his  liferent  use  aUenarfy^ 
'<  and  to  heirs  whomsoever  of  his 
^<  body  ;  whom  failing  him  and  his 
"  heirs,  to  the  said  Catherine  and 
*^  Elizabeth  Thomson,  my  daughters, 
''  in  liferent,  for  their  liferent  use 
"  only  ;  and  to  their  children  eqiublly 
<'  among  them  in  fee.'*  Held  the 
fee  to  be  in  the  daughters'  children, 
and  a  liferent  only  in  Thomas  Thorn** 
son. — Thomson  v.  Thomson,  14th 
Dec.  1812,  p.  654. 
Feu- Right. — Vide  Lease* 
Feuing,  Powers  of. — Vide  Entail,  (8.) 
Fictitious  Vote.  —  Vide    Freehold 

Qualification. 
Fishing. — Vide  Cruive  Fishing. 

Vide  Dam  Dyke. 

FoBEiGX. — (1.)  Held  that  a  person  bora 
an  alien  of  a  father  originally  a  native 
of  Scotland,  and  who  had  emigrated 
to  America,  but  had  succeeded  to 
heritable  estate  in  Scotland,  could 
not  plead  the  subsequent  marriage 
of  his  parents  as  a  legitimation  of 
the  previously  born  children,  in  order 
to  permit  him  to  succeed  to  that 
estate  in  Scotland. — Shedden,  <kc 
T.  Patrick,  3d  March  1808,  p.  194. 

(2.)  Anheritable  bond  was  grant* 

ed  over  a  deceased  testator's  estate  in 
Scotland.  He  had  died  domiciled 
in  England,  after  making  a  will  in 
the  English  form,  leaving  the  heri- 
table estate  to  the  heir-at-law,  and 
his  moveable  estate  to  executors^  un- 
der a  burden  of  paying  **  ail  my 
«<  lawful  debts."  Held  this  clause 
insufficient  to  exempt  the  heir-at- 


law  taking  the  heritable  estatefron 
payment  of  the  debt  iriih  whidi  it 
was  burdened ;  and  also  held  tliifc 
though  the  deceased  died  domieiled 
in  England,  and  heritable  boodi 
were  a  burden  there  on  those  takisg 
the  ezecutry,  yet  that,  in  taking  the 
heritable  estate  in  Scotland,  he  most 
take  it  subject  to  its  burdens,  asJ 
aecordifig  to  the  law  applicable  to 
heritable  estate  in  Scotland. — ^Fnuer 
V.  Spalding,  &c.,  20th  July  1612, 
p.  642. 

Fbetejiold  Qualification.  —  ObjectioDB 
were  stated  to  the  daim  of  a  psrtj 
claiming  to  be  enn^led  as  a  voter. 
The  Court  of  Session  sustained  die 
objections  without  taking  or  ordensg 
any  proof  as  to  the  fictitious  nature 
of  the  claim.  In  the  House  of  Lords 
the  case  was  remitted  with  libexij  to 
receive  such  evidence. — The  Hon. 
Charles  Fleming  v.  G.  H.  Dnuninood 
and  Others,  29d  July  1811,  p. 
537. 

Faaud. — One  of  the  grounds  of  reduc- 
tion for  setting  aside  a  deed  wu 
fraud  ;  circumstances  in  which  this 
ground  of  reduction  was  not  made 
out. — Frank  r.  Frank,  10th  Jmie 
1809,  p.  27a 

Glebe.— Vide  Manse  and  Qlebe. 

Habit  and  Repute. — ^Vide  F^piaqsitj. 

HiBBus  Mascultts  et  Linee.  —  In  s 
service  under  such  a  character;  whst 
does  it  denote  and  oomprehend  ?— 
Vide  Service,  (1.)  and  (2.) 

Heirs. — Relief  among  Them.— Vide 
Heritable  Debt. 

Heib  of  Tailzie.— Vide  BntaU,  (0.) 

Apparent. — A^n- i^iparent  heir  of 

entail  possessed  the  entailed  estate 
for  many  years,  without  eofflpietisg 
his  feudal  title.  The  entail  penaii^ 
ted  the  heirs  of  tailzie  to  graos  life- 
rent infeftments  to  their  vrives,  no( 
to  exceed  a  fourth  of  the  rent  of 
the  said  lands,  and  provided  tbe 
same  were  free  from  fbfner  life- 
rents. He  granted  a  liferent  lecali^ 
to  his  wife,  and,  after  hb  ileatk.  it 
was  objected  thai  the  estate^  eooM 
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not  be  affected  by  the  debta  or  deeds 
oif  the  heir  ia  posoeesion  ualese  he 
was  feudally  iiifeft;,-^that  the  statute 
1695  did  not  infringe  on  this  rule-*- 
that  apparent  heirs  of  tailzie  eould 
not  so  burden  the  estate^— that  the 
statute  1695  did  not  apply  to  them 
or  to  tailzied  estate,  but  only  to  fee 
simple  estate :  Held  him  bound  to 
grant  a  disposition  of  the  locality 
lands  to  the  Countess. — Graham  v. 
Countess  of  Glencairn,  ^c.^  7th  July 
1806,  p.  134. 

HsiR  Male. — Held  that,  by  the  eoncep- 
tionof  the  Roxbnrghe  deed  of  entail, 
the  terms  ^^  their  heirs  male  "  were 
to  be  construed  as  heirs  male  of  the 
body. — General  Ker  and  Bellenden 
Ker  T.  Sir  James  Norcliffe  Innes, 
20th  June  1810.  p.  320. 

— ~  of  Line. — ^Vide  Prescription  et 
Service. 

Female. — In  the  Roxbuighe  en- 
tail. Lady  Essex  Ker  contended  that 
the  terms  <'  eldest  daughter"  used  in 
the  entail,  meant,  according  to  the 
technical  language  used  at  the  time 
theentail  was  made,  an  "  heir  female" 
however  remote  ;  and  under  this  de- 
scription she,  as  eldest  heir  female  of 
Hary  Lord  Ker»  and  a  descendant  of 
the  body  of  Lady  Jane  Ker  and  Sir 
William  Drummond,  was  entitled  to 
succeed  to  the  Roxburghe  estates 
and  dignities.  The  Court  and  House 
of  Lords  repelled  this  claim. — 26th 
February  1812,  p.  579. 

Whatsoever.  —  Mr.    Bellenden 

Ker,  a  competitor  for  the  Roxburghe 
estates  and  dignities,  stated  that  as 
Duke  William  was  the  last,  heir  of 
the  tailzied  destination,  he  did  not 
hold  the  estates  fettered  with  limita- 
tions in  favour  of  any  other  heir, 
(Lady  Jane's  descendants  having  ter* 
minated  with  him,  and  the  destina* 
tion  to  the  eldest  daughter  boing 
confined  to  her  alone),  but  that  he 
held  a  fee  simple  estate,  and  was 
entitled  to  make  the  new  entail  and 
trust  deed  in  favour  of  the  appel« 
lants.  This  plea  was  repelled. — 
Ker  y«  Sir  James  Noroliffe  Innes, 
8(h  June  1811,  p.  362. 


HaBiTABLS  or  MoveaUc.— In  comput- 
ing the  legitim,  of  a  daughter,  her 
deceased  father  s  estate  consisted  of 
his  interest  in  a  eopartnery  concern, 
carried  on  by  him  and  his  son,  A 
great  proportion  of  the  company  pro- 
perty consisted  of  heritable  estate, 
such  as  a  dock  and  a  ropery  work, 
both  of  which,  it  was  alleged,  was 
connected  with  their  business  of  ship 
builders.  There  were  other  houses 
not  so  connected  with  the  bosinees. 
The  copartnery  was  dissolved  by  the 
death  o^the  father ;  and  the  question 
was,  Whether  the  heritable  estate, 
and  what  part  of  it,  could  be  viewedl 
as  moveable  estate,  so  as  to  entitle 
the  daughter  to  include  it  within  the 
claim  of  her  l^tim  ?  The  Court  of 
Session  held  it  to  be  moveable,  and 
subject  to  her  legitim.  In  the  House 
of  Lords  this  part  of  the  case  remit- 
ted for  reconsideration.  Lord  Eldon 
expressing  doubts  about  it ;  and 
staling  that  he  would  have  decided 
the  question  according  to  the  law  of 
England,  had  the  decisions  in  that 
country  been  uniform  on  the  point. 
-— Kirkpatrick  (formerly  Balfour)  v. 
Stme,  22d  July  1811,  p.  525. 

— ^—  Debt. — The  heir  to  the  heri- 
table estate,  on  which  there  was  a 
burden  of  £2000,  contended  that  as 
by  the  deceased's  will  the  executor 
was  taken  bound  *'  to  pay  all  my 
*'  just  and  lawful  debts,"  that  he  had 
a  right  to  be  relieved  by  the  execu^ 
tor  of  this  heritable  debt,  which  was 
the  only  debt  owing  by  the  deceased. 
Held  him  not  entitled  to  such  relief, 
and  that  he  must  take  the  heritable 
estate  with  all  its  burdens,  unless 
the  deceased  had  expressly  exempted 
him  from  these,  which,  in  this  case, 
had  not  been  done.  —  Frazer  y, 
Spalding,  <kc.,  20th  July  1812,  p. 
642. 

-Security^ — ^Vide  Disposition, 


HoMOLOOATlox. — A  daughter  claimed 
her  legitim  twenty-one  years  al^r 
her  faUier^s  death.  By  his  settle- 
ment she  WAS  left  an  annuity  of  £50 
per  annum ;  which  waa  never  paid 
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to  her,  bat  all  this  time  she  had  re- 
sided with  her  brother,  who  had  suc- 
ceeded to  )iis  father's  business  and 
estate.  It  was  objected  to  her  claim 
that,  bjr  a  long  course  of  homologa- 
tion of  her  father's  general  settle- 
ment she  was  now  excluded.  Held 
that  such  homologation,  was  not 
established.  Affirmed  in  the  House 
of  Lords. — Kirkpatrick  (formerly 
Balfour)  v.  Sime,  22d  July  1811, 
p.  525. 

Illegal  Engines.— Vide  Cruive  Fish- 
ing. 

Immemorial  Usage. — (I.)  Held  that 
there  was  established  by  immemorial 
usage  a  right  of  towing  or  tracking 
vessels  along  the  banks  of  the  Car- 
ron,  a  public  river,  with  the  ezcep- 
tion  of  a  certain  part,  in  which  there 
appeared  to  have  been  some  inter- 
ruption acquiesced  in  by  the  public. 
— Carrou  Company  v.  Ogilvie,  7lh 
March  1806,  p.  61. 

Vide  Usage. 

Inoapacitt,  Mental. — ^Vide  Reduction 
et  Marriage. 

Insurance. — (1.)  In  the  insurance  of 
a  ship  and  cargo,  the  underwriters 
refused  to  pay,  on  the  ground  of 
concealment  of  circumstances  :  Held 
that  the  circumstances  were  not 
such  in  their  nature  as  to  affect  the 
validity  of  the  policy,  and  not  such 
as  they  were  bound  to  communicate* 
— b^mith,  <Ssc.  v.  Allan^  <ii^c.,  2l8t 
Junel808,  p.  229. 

(2.)  In  effecting  an  insur- 
ance on  a  certain  cargo,  the  vessel 
in  which  the  cargo  was  to  be  shipped 
from  Jamaica  to  Clyde,  was  repre- 
sented to  be  a  very  good  vessel,  and 
that  no  material  damage  had  occur- 
red from  her  touching  on  a  rock  in 
going  into  the  harbour,  while  the 
letters  which  the  insured  had  receiv- 
ed from  his  correspondents  in  Ja- 
maica, previous  to  effecting  the  in- 
surance, gave  a  very  different  ac- 
count of  the  vessel,  and  intimated 
doubts  whether  she  would  be  fit  to 
take  any  cargo,  or  sail  with  convoy 
at  the  time  specified.     On  proceed* 


ing  on  her  voyage  with  her  cargo  to 
port  Antonio  to  join  convoy*  she  ex- 
perienced rough  weather, — did  not 
reach  in  time  forconvoy, — was  found 
disabled,  and,  after  survey,  was  final- 
ally  abandoned,  as  unfit  to  proceed 
on  her  voyage.  Held  the  under- 
writers liable  under  the  policy.  Re- 
versed in  the  House  of  Lords. — 
Smith,  <bc.  V.  Bogle,  16th  March 
1809,  p.  248. 

Insurance. — (3.)  An  insurance  was  ef- 
fected on  a  vessel  for  £700  from  St. 
Andrews  to  Riga  or  St.  Petersburgh, 
warranted  by  the  respondents  *•  com- 
*<  pletely  fitted  and  sound  to  proceed 
"  on  the  voyage."  She  sprang  a 
leak  on  her  voyage  out,  and  was  lost 
on  her  voyage  homo.  In  an  action 
on  the  policy,  the  defence  stated  was 
that  the  ship  was  not  sea- worthy. 
The  Court  of  Session,  after  various 
interlocutors,  sustained  action  for  the 
sum  in  the  policy.  Reversed  in  the 
House  of  Lords.— Watt  v.  Monis, 
10th  May  1813,  p.  697. 

(4.)  A  vessel  was  insured 

from  Honduras  to  London.  Soon 
after  leaving  the  harbour  she  bo- 
came  leaky,  and  returned  again  to 
port.  In  doing  so,  she  struck  a- 
gainst  a  rock  and  was  lost.  In  an 
action  for  the  sum  in  the  policy, 
held  there  was  no  sufficient  evidence 
of  unseaworthiness.  Reversed  in 
the  House  of  Lords,  and  held  that 
she  must  be  taken  to  have  been 
unseaworthy  at  the  time  of  sailing 
on  the  voyage  insured. — Robinson, 
<S^c.  V.  Clark,  <S&c.,  15th  May  1813, 
p.  698. 

(5.)  A  policy  of  insurance 


was  effected  on  the  salvage  arising 
to  the  owners  of  the  ship  for  the  re- 
capture of  a  vessel.  She  was,  in  a 
short  time,  captured  back  again  by 
the  enemy  ;  and  the  questions  were, 
1  •  Whether  the  salvage  due  on  re- 
capture of  a  vessel  was  a  valid  in- 
surable interest  ?  and,  2.  Whether 
the  terms  of  the  written  policy, 
without  any  specification  of  the 
commencement  and  termination  of 
the  risk,  and  proper  description  of 
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the  subject  insared,  was  valid?  The 
Judge  Admiral  and  the  Court  of 
Session  held  that  this  was  a  good 
insurable  interest.  In  the  House  of 
Lords  the  policy  was  held  to  be  void 
and  niill,  as  not  containing  a  full 
description.^— Smith,  &c.  v.  Yelton, 
&c.,  21  St  July  1806,  p.  139. 

Iksurako  g. — (6)  A  policy  of  insurance  of 
avessel  and  cargo  to  the  African  coast 
and  back,  set  forth  *<  with  liberty  to 
exchange  goods  with  other  ships, 
and  to  sail  to,  and  touch  and  stay  at 
any  port  or  ports  or  places  whatso- 
ever and  wheresoever,  without  being 
a  deviation."  No  mention  was  made 
that  another  vessel  was  to  co-ope- 
rate as  a  tender,  and  the  ordinary 
premium  of  six  per  cent,  was  paid  : 
Held  that  this  co-operation  ought  to 
have  been  disclosed,  as  it  changed 
the  risk  from  the  ordinary  one  of  a 
single  ship,  and  prolonged  materially 
the  length  of  the  voyage. — Hender- 
son, &c.  V.  Allan  and  Others,  23d 
June  1813,  p.  736. 

Insurable  Interest. — Vide  Insurance, 
(5.) 

Insakitt — ^Vide  Marriage  et  Reduc> 
tion  of  Deeds. 

Inbtrttmbntabt  Witnesses.  —  Vide 
Witness. 

Intebruption. — ^Vide  Prescription. 

Interest  to  Sue. — (1 )  In  areductionof 
a  deed  on  the  ground  of  insanity,  it 
appeared  that  there  was  a  previous 
deed  which  excluded  the  pursuer. 
Held  that  he  had  no  title,  in  respect 
of  that  deed,  to  insist  in  the  action. 
—Thomson,  &c.  v.  Tate,  Ac,  11th 
July  1807,  p.  176. 

^-- — (2.)  to  Appear  in  Peerage  Ques- 
tions.—-Principles  laid  down  for  al- 
lowing parties  to  appear  and  be 
heard  for  their  interest. — Roxburghe 
Peerage  Entail,  11th  May  1812,  p. 
Wl. 

-(3.)  Disqualification  from.— In  a 
i^uction  of  deeds,  Held  that  a  par- 
ty in  whose  favour  a  bond  of  annuity 
was  at  same  time  executed,  was  an 
incompetent  witness  for  the  defend- 
er, on  the  ground  of  interest. — ^Vide 
Witness.— Frank  v.  Franks,  lOtli 
June  1809,  p.  278. 
vou  V. 


iNTtBfATED  Assignation.— Vide  Trust 
(Latent). 

Irredebuable  Right — Vide  Disposi- 
tion, (1),  (2.) 

Ibbitanct  in  Lease* — Vide  Lease. 

Joint  Adventure. — ^Vide  Sale. 

Jurisdiction.— (1.)  In  a  question  a* 
bout  the  imposition  of  a  town-duty, 
exacted  on  sll  tallow  brought  into  the 
city  weigh  honse  of  Aberdeen,  it  was 
douhted  in  the  House  of  Lords,  whe- 
ther, by  law,  the  magistrates  had  a 
power  to  lay  on  any  additional  duty 
on  tallow  without  the  authority  of 
the  legislature,  and  whether  such  in- 
creased payment  was  subject  to  the 
regulation  of  the  Court  of  Session. — 
Still,  ke,  V.  The  Magistrates  of 
Aberdeen,  &c,  16th  June  1810,  p. 
313. 

(2.)  Of  the  Court  of  Session, 

in  regard  to  the  augmentation  of 
stipends  of  the  clergy  of  the  church 
of  Scotland.— Vide  Stipend. 

Landlord  and  Tenant. — Retention  of 
rent  for  damages  done  by  landlord 
to  the  subject  of  the  lease. — Vide 
Retention  and  Damages. 

Lease. — (1.)  A  lease  was  granted  to 
the  tenant  and  his  heirs,  secluding 
assignees  and  sub-tenants,  for  21 
years.  The  tenant  died  two  years 
thereafter,  in  considerable  debt ;  and 
the  question  was.  Whether  certain 
transactions,  gone  into  with  the  heir, 
by  which  the  latter  entered  into  pes* 
session  cum  ben^icio  inventarii,  giv- 
ing the  creditors  the  benefit  thereof, 
was  not  a  covered  assignation,  and 
the  tenant  had  thereby  incurred  an 
irritancy  of  the  lease?  The  heir, 
pending  the  action,  entered  into  an 
agreement  with  the  creditors,  where- 
by the  latter  discharged  their  claims, 
and  transferred  the  stock  for  a  cer. 
tain  sum ;  Held  that  this  was  no 
ground  of  removal,  and  the  defen- 
ders assoilzied.  Affirmed  in  the 
House  of  Lords. — ^Earl  of  Galloway 
V.  M'Hutcheon«  <bc.,  Slst  April 
1807,  p.  109. 

(2.)  Circumstances  in  which,  by 

^  tlie  terms  and  nature  of  a  lease  of 
3f 
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kud  for  thirty  eight  years,  declaring 
'*  that  whatever  house  or  houses  the 
said  tenant  shall  build  on  said  lands, 
or  gardens  made,  they  are  to  pay 
twenty  shillings  per  acre  of  yearly 
feu  duty,  the  same  to  commence  at 
the  expiration  of  the  tack,  and  to 
have  a  right  of  feu  acGordingly^  was 
held  as  a  right,  entitling  the  ten* 
ant  not  only  to  build  houses  and 
gardens,  but  also  to  grant  feus  of 
the  land  for  these  purposes.^ — Bal- 
derstone,  <kc.  v*  Hamilton,  27th 
June  1808,  p.  234. 

Lease. — (3.)  iietention  of  rent  for  da* 
mages  done  by  the  landlord  to  the 
subject  of  the  lease. — Vide  Reten- 
tion (2.) 

(4.)  Long  lease  of  ninety-seven 

years  held  an  alienation  in  an  entail 
which  prohibited  alienation. — Vide 
Entail,  (9.) 

Lbqitim. —  (1.)  A  father,  after  be- 
stowing provisions  upon  his  children^ 
conveyed  all  his  heritable  and  move- 
able  estate,  (a  valuable  portion  of 
which  consisted  of  a  concern  in 
which  the  son  had  been  for  some 
years  a  partner  with  the  father),  to 
his  son  absolutely,  reserving  to  him- 
self only  £100  per  annum.  He 
lived  three  yearsafterthisconveyance 
and  died.  All  his  children  except 
the  respondent  had  accepted  of  their 
provisions,  as  in  full  of  their  legitim. 
In  a  claim  made  by  the  respondent 
(first  appeal)  for  legitim  as  due  at 
her  fathei^s  death,  held  that  the 
conveyance  by  the  father  to  the  son 
could  not  be  held  as  a  bona  fide  ali- 
enation of  his  estate,  but,  from  the 
circumstances,  was  to  be  viewed  as 
an  alienation,  devised  to  defeat  the 
legitim  at  his  death,  and  therefore 
that  the  daughter  was  entitled  to 
her  legitim. — Millie  v.  Millie,  et  e 
controy  18th  March  1807,  P-  160. 

■  (2.)  A  father,  in  his  settle- 

ment, left  all  his  heritable  and 
moveable  property  to  his  son,  who 
was  in  partnership  with  him  as  a 
shipbuilder.  This  settlement  was 
burdened  with  an  annuity  of  £50 
to  bis  only  daughter.  The  daught- 
er never  received  her  annuity,  but^ 


twenty-one  years  resided  with  her 
brother  in  family.  After  her  bn>- 
ther's  death,  and  twenty -one  years 
after  the  death  of  her  father,  sSie 
claimed  her  legitim  as  dne  at  his 
death.  Held  her  entitled  to  it,  «»nd 
that  she  had  not  homologated  or 
approved  of  the  deeeased'a  settle- 
ment.— Kirkpatrick,  he,  t«  Stme, 
22d  July  1811,  p.  525. 

Legitimation  per  subse^piem  Matru 
monium. — (1.)  Vide  Marriage. 

(2.)  A  Scotchman  bad  set- 
tled as  a  merchant  in  New  Tork, 
and  had  become  domiciled  in  that 
country.  In  1770  an  heritable 
estate  devolved  on  him  in  Scotknd, 
but  on  that  event  he  did  not  reton 
to  Scotland.  Ann  Wilson  lived 
with  him  in  America;  and  the  re- 
sult of  this  connection  waa  the  biith 
of  two  children,  of  whom  the  ap- 
pellant, William  Sheddan,  waa  one. 
In  1798,  when  on  deathbed,  he 
married  their  mother  in  America, 
by  a  regular  marriage  performed  by 
a  clergyman ;  and  Uie  queBtioot 
raised  in  a  reduction  were,  1st, 
Whether  this  marriage,  celebrated 
in  a  country  which  did  not  reepg- 
nize  the  law  of  legitimation  by  the 
subsequent  marriage  of  the  parents, 
was  nevertheless  good  to  Intimate 
the  child,  claiming  heritable  estate 
in  Scotland,  where  the  law  was  re- 
cognized ?  or.  Whether  the  stains  of 
legitimacy  was  to  be  decided  a&- 
cording  to  the  law  of  America, 
where  he  was  bom,  and  his  parents 
resided,  or  according  to  the  law  of 
Scotland  ?  2d,  Whether  being  bora 
out  of  the  allegiance  of  the  king  of 
Great  Britain,  the  appellant  came 
within  the  protection  and  exceptions 
created  by  7  Anne,  c.  5,  and  4 
Geo.  IL  c.  21,  §  1,  or  any  other  act 
which  naturalizes  the  chUdren  of 
British  parents  bom  out  of  the  1^* 
ance  of  the  crown  of  Great  Britain  f 
Held  such  a  person  not  entitled  to 
succeed  to  heritable  estate  in  Scot- 
land. Affirmed  in  the  Honse  of 
Lords.  —  Sheddan  v.  Patrick,  3d 
March  1808,  p.  194. 

Li£X  Domicilii. — ^Vide  Heritable  Debt, 
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Liferent  and  Fee. — ^Vide  Fee  aad 
Liferent. 

LiTESABT  Fropertj. — Actions  of  in* 
terdict  and  damages  were  brought 
by  parties  in  right  to  the  copyright 
of  the  Works  of  Bams  the  Poet, 
which,  afiter  the  publication  of  Dr. 
Carrie's  edition,  had  been  pirated  and 
published  by  the  respondent,  a  print- 
er andpubUsher  in  Edinburgh.  The 
book  had  not  been  entered  at 
Stationer's  Hall,  and  the  Court  of 
Session  held,  that  the  only  protection 
lay  in  the  statntoiy  penalties ;  and  if 
the  book  was  not  entered  in  Station- 
er's Hall  no  action  was  competent 
at  common  law  for  indemnification 
or  protection.  In  the  House  of 
Lords  this  judgment  was  reversed 
by  a  special  declaration,  stating  that 
though  the  work  was  not  so  regis- 
tered, yet  that  the  parties  had,  for 
the  term  specified  in  the  statute,  a 
right  vested  in  them,  entitling  them 
to  maintain  a  suit  for  damages,  and 
also  to  interdict  in  case  of  the  viola^ 
tion  of  that  right.  —  Oadell  and 
Daviesv.  Robertson,  16th  July  1811, 
p.  493. 
LoGATio  Operarum. — Vide  Factor. 

Magistbates. — ^Held  the  Magistrates 
of  Kirkcudbright  liable  for  the  e- 
scape  of  a  debtor  from  prison,  al- 
though they  alleged  that  there  was 
no  defect  in  the  prison,  no  culpa  on 
their  part,  and  no  carelessness  nor 
want  of  vigilance  on  the  part  of  the 
jailor ;  and  that  the  escape  had  been 
effected  only  by  the  most  powerful 
forces  having  been  applied. — ^Magis- 
trates of  Kirkcudbright  v.  Affleck, 
20th  March  1809,  p.  25i. 

Manse  and  Glebe. — ^Held  that  a  minis- 
ter of  a  parish,  chiefly  situated  within 
the  royal  burgh  of  Dunfermline, 
with  a  landward  part,  was  entitled 
to  have  a  manse  designed  to  him, 
together  with  a  glebe  of  four  acres 
of  arable  land,  and  a  grass  glebe 
sufficient  to  pasture  two  cows  and  a 
horse,  and  that  the  sums  which  a 
predecessor  in  the  incumbency  had 


agreed  to  accept  in  lieu  of  these  did 
not  shut  out  this  claim. — Earl  of 
Elgin  V.  M'Lean,  9th  March  1812, 
p.  593. 
Mansb. — A  manse  had  got  into  disre- 
pair, and  certain  proceedings  had 
been  instituted  before  the  presbytery, 
with  the  view  of  having  it  repaired, 
which  was  ordered  and  done  accord- 
ingly. Thereafter  the  heritors  ap- 
plied to  have  the  manse  declared  a 
free  manse.  The  presbyteiy  declar- 
ed the  **  manse  and  its  offices  are 
<«  sufficient."  The  question  was, 
Whether  the  manse,  under  this  find- 
ing, was  declared  a  free  manse,  so  as 
to  throw  the  burden  of  subsequent 
repairs  on  the  minister  daring  his  in- 
cumbency. Held  that  the  manse 
had  not  been  declared  a  free  manse, 
and  that  the  heritors  were  liable  in 
further  repairs^ — Duke  of  Hamilton 
V.  Scott,  14th  July  1813,  p.  745. 

Marbiace  (Constitution  of).  —  (I.) 
Ciroumstuices  in  which  a  man 
made  a  declaration  of  marriage 
with  a  person  then  living  with 
him,  and  who  had  bom  him  two 
children,  and  who  was  pregnant  with 
a  third,  by  declaring  before  witnesses, 
called  in  to  witness  the  ceremony, 
that  he  *'  took  them  to  witness  that 
**  this  is  his  lawful  married  wife,  and 
**  the  children  by  her  his  lawful 
*'  children,"  and  this  declaration  be- 
ing assented  to  on  the  other  part, 
was  held  as  a  lawful  marriage.  (2.) 
The  gentleman  having  shot  himself 
a  few  hours  thereafter,  the  plea  of 
insanity  was  set  up  against  the  mar- 
riage, but  held  this  was  not  proved. 
—Vide  Proof.— M'Adam V.Walker, 
21st  May  1813,  p.  675. 

Mental  Incapacity .-^Vide  Reduction. 

MiNOBiTT. — ^Vide  Prescription. 

Mismanagement  of  Bankrupt  Estate. ' 
— Vide  Bankruptcy. 

Misbepbesbntation. — Vide  Cautioner. 

MoBTiFiGATioN. — ^Vido  Trust  Uses. 

Navigable  Rivers. — Vide  Property  (1 .) 
Neglect.— Vide  Magistrates. 
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Parole. — (1.)  Observed  that  the  want 
of  the  date  of  a  deed  which  had  been 
yitiated,  could  not  be  Bupplicd  by 
parole,  and  still  less  the  vitiation  of 
a  date.  —  Howey  t.  Merry,  17th 
March  1806.  p.  lOl. 

(2.)  In  a  judicial  sale  of  land 

by  lots,  the  articles  of  roup  gave  a 
different  description  of  the  bounda- 
ries from  what  was  contained  in  the 
plan  prepared  for  the  sale,  and 
which  marked  out  the  boundaries. 
It  was  stated  that  the  judicial  pro- 
ceedings in  the  sale  specially  refer- 
red to  tlie  plans  of  tlie  estate.  Pa- 
role proof  was  allowed,  in  which  the 
surveyors  were  examined,  though  it 
was  contended  that  the  description 
of  the  boundaries,  as  contained  in 
the  articles  of  roup,  could  not  be 
affected  by  those  plans  and  such 
proof. — Glassel  v.  Earl  of  Wemyss» 
22d  March  1806,  p.  104. 

(3.)  In  cases  of  propinquity, 


parole  testimony  of  genersd  report, 
and  habit  and  repute  allowed.-^ 
Richan  v.  Trail,  <bc.,  1st  July  1808, 
p.  239. 

(4.^  Vide  Witness. 

(5.)  Circumstances  in  which 


a  trust  was  allowed  to  be  proved  by 
facts  and  circumstances,  and  the 
correspondence  of  the  parties,  in 
regard  to  a  lease  granted  to  the 
trustee  ex  facie  absolute.  Affirmed 
in  the  House  of  Lords. — Grordon, 
&c.  V.  Touch,  13th  Feb.  1810,  p. 
286. 

(6.)   It  was  argued  that  a 


marriage,  celebrated  by  the  party 
declaring  before  witnesses  (1)is  own 
servants)  that  the  female  who  resid- 
ed with  him,  and  who  was  then 
present,  was  his  wife,  and  her 
children  his  lawful  children,  and 
taking  them  to  witness  to  this 
declaratory  act,  was,  like  a  pro- 
raise  of  marriage,  incapable  of  being 
proved  by  parole  alone,  without  some 
writing  or  acknowledged  solemnity 
to  support  it.  Held  that  parole  was 
competent, — Vide  Proof. — M'Adam 
V.  Walker,  2l8t  May  1813,  p.  675. 
—  (70  la  a  claim  made  for  exclu- 


sive right  to  a  road,  parole  evideooe 
was  allowed  to  prove  thathis  predeces- 
sor bad,  along  with  another  paitj, 
purchased  the  ground  for  tlic^  road. 
Held  tliis  parole  evidence  insufficient 
against  the  respondents'  possessioo 
and  use  of  the  road  as  a  part  And 
pertinent  of  their  property. — Smyth 
V.  Allan,  <bc,  lOth  May  1813,  p. 
669. 
Partnership. —  (1-)  ^  father  and 
son  were  in  partnership  together  as 
shipbuilders.  Alter  the  fathei^s 
death,  which  dissolved  the  oopari- 
nery,  held  that  certain  heritable 
subjects,  though  feudally  vested  in 
the  fathers  name,  as  an  indiridoal, 
belonged  to  the  partnership,  and  as 
such  were  to  be  held  as  moveable 
estate  in  a  question  of  succesnon, 
and  therefore  subject  to  legitim. 
In  the  House  of  Lords,  this  point 
was  remitted  for  reconsideratido, 
with  doubts  eipressed. — Kirkpatrick 

S formerly    Balfour)  y.   Siune,   22d 
[uly  18ll,p.525. 

(2.)    The    partnership  of 

Hugh  Mathie  and  Co.  consisted  of 
three  individuals,  who  carried  oo 
business  in  Greenock.  They  had  an 
interest  in  a  separate  adventure  or 
concem  with  other  individuals  at 
Nassau,  one  of  whom  was  Fleming 
in  Greenock,  the  other  Howie  in 
Nassau.  Hugh  Mathie  and  Ce. 
managed  the  foreign  business  in 
Greenock.  Hugh  Mathie  and  Co. 
became  bankrupt,  with  bills  doe  to 
the  Bank  of  Scotland  at  Greenock, 
where  Mathie  had  discounted  them. 
The  question  was,  Whether  Fleming 
was  a  partner  of  the  company  of  Hogh 
Mathie  and  Co.,  and  liable  on  these 
bills  ?  Held  him  liable  for  three  uf 
them,  upon  the  principle  that  his 
connection  with  them  in  the  foreign 
adventure  was  such  as  led  to  the 
belief  that  he  was  a  partner,  and 
made  him  liable  as  such.  In  tbe 
House  of  Lords  the  case  was  affinn- 
cd,  but  by  applying  the  doctrine  of 
election  to  the  case« — Fleming  v. 
M'Nair,  16th  July  1812,  p.  632. 

— — . (3.)  In  the  circnmstanees 
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of  the  provioud  case,  held  that 
after  the  bank  agent  who  discounted 
the  bills,  wrote  Hugh  Mathie  to 
know  who  were  his  partners,  so  that 
he  might  know  on  whose  credit  he 
discounted  the  bills,  he  must  be  pre- 
sumed to  have  received  in  answer 
correct  information  on  the  subject, 
and  that  after  that  he  could  no 
longer  act  in  the  belief  that  Mr. 
Fleming  was  a  partner  in  the  gene- 
ral business  of  Hugh  Mathie  and 
Co.,  or  hold  htm  liable  for  bills  dis- 
counted after  that  date — M^Nair  v. 
Fleming,  12th  July  1812,  p.  639. 

Pautmership — (4.)  In  a  claim  made 
bjx)ne  partner  against  another,  after 
the  dissolution  of  tlie  partnership, 
held  the  defender  liable,  notwith- 
standing he  pleaded  compensation, 
for  his  share  in  a  loss  sustained  by 
the  copartnery  on  a  particular  ad- 
Tenture. — Reversed  in  the  House  of 
Lords,  and  remit  made  to  allow 
both  parties  to  prove  the  facts. — 
Bruce  v.  Ogilvie,  31st  May  1813, 
p.  706. 

Pabt  and  Pertinent. — ^Vide  Property 
et  Parole. 

Persokalis  Exceptio. — ^Vide  Insurance 
et  Submission. 

Plan. — ^Vide  Sale  of  Land,  (1.),  and 
Parole. 

Pbescbiption.—  (1.)  In  executing  a 
deed  in  the  form  of  an  entail,  a  cer- 
tain portion  of  the  maker's  estate 

.  was  ordered  to  be  sold,  and,  after 
paying  debts,  the  surplus  was  .order- 
ed to  be  laid  out  in  the  purchase  of 
other  parts  of  the  land  to  be  entail- 
ed.  The  disponees  under  this  deed 
uplifted  the  funds,  a  great  proper- 
tion  of  which  consisted  of  heritable 
debts  and  houses,  but  the  money 
was  never  applied  in  the  purchase 
of  land  to  be  entailed.  The  forty 
years'  prescription  elapsed.  In  an 
action  brought  to  compel  fulfilment 
of  this  obligation,  Held  that  pre- 
scription of  forty  yeara  had  extin- 
guished the  obligation,  except  as  to 
that  part  of  the  estate  to  which  a 
title  had  been  made  up  within  the 
forty  years,  and  the  debts  of  which, 
it  was  composed  paid. — ^Rocheid  v. 


Kinloch,  &c.,  28th  May  1805,  p. 

.  35. 

Prescription. — (2.)  Vide  Usage  for 
Time  Immemorial,  et  Property. 

(3.)  Vide  Servitude  of  Road. 

(4.)  The  investitures  to  the 

Roxburghe  estates,  subsequent  to  the 
entail  1648,  (the  standing  investi- 
ture), instead  of  being  conceived  in 
favour  of  the  eldest  daughter  of 
Hary  Lord  Ker  and  '*  their  heirs 
male,"  had  dropped  the  word  *Hheir," 
and  substituted  **  her  heirs  male  ;" 
and  prescription  had  run  upon  the 
title  so  made  up  :  Held  that  the 
Court  was  still  entitled  to  give  effect 
to  what  was  conceived  to  be  the 
true  import  of  the  deed  1648  in 
favour  of  »*  their  heirs  male,"  more 
especially  as  a  deed,  subsequent  to 
tliose  which  contained  this  variation 
in  the  destination,  namely,  the 
charter  1747>  had  expressly  referred 
to  and  adopted  the  destination  in 
the  deed  1648. — General  Ker  and 
Bellenden  Kerr  v.  Sir  James  Nor- 
cliffe  Innes,  20th  June  1810,  p.  320. 
(5.)  An  estate  was  convey- 


ed "  to  Jean  Bruce  (wife  of  Adol* 
^*  phus  Durham)  in  liferent,  and 
'*  Robert  Durham,  her  eldest  son, 
*'  and  the  heirs  lawfully  to  be  pro- 
*'  created  of  his  body  in  fee  ;  which 
,  "  failing,  to  the  other  heirs  male  or 
*^  female,  without  division,  procreat* 
*'  ed  or  to  be  procreated  betwixt  the 
<*  said  Adolphus  Durham  and  the 
**  said  Jean  Bruce  ;  which  failing,  to 
'*  the  other  heirs  male  or  female, 
*<  without  division,"  of  the  said 
Jean  Bruce.  Charter  and  iufeft- 
ment  were  obtained  on  this  convey- 
ance in  1702  in  favour  of  Robert 
Durham,  in  these  terms.  He  there- 
after died  without  issue  male  or 
female.  His  younger  brother  (the 
present  party's  grandfather),  took 
out  a  special  service,  and  was  served 
nearest  heir  of  line  to  his  brother, 
and  he  having  died,  his  son  was 
served  in  same  terms.  Prescription 
had  run  upon  the  title  so  made  up. 
By  the  death  of  Thomas,  the  last 
heir  male,  the  succession  opened  to 
the  heir    female    without  ditisiony. 
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under  the  original  conveyance.  The 
appellant  contended  that  the  inves- 
titore  having  heen  conceived  in 
favour  of  heirs  of  line  for  the  last 
seventy  years,  the  limited  title  had 
been  wrought  off  by  the  unlimited 
title  by  force  of  prescription,  aud 
she  had  right  to  succeed  as  heir 
portioner  along  with  her  sister. 
Held  that  there  were  no  termini  ha* 
hUes  for  prescription  of  the  charter 
1702,  that  charter  being  still  extant, 
and  unlimited  in  its  nature,  and 
these  retours  of  service  to  be  con- 
strued as  conformable  thereto,  and 
carrying  the  original  unlimited  title ; 
and,  therefore,  whenever  one  has 
two  unlimited  titles  in  his  person, 
he  is  supposed  to  possess  on  both. — 
Durham  v.  Durham,  6th  Mar.  1811, 
p.  482. 

Paoof* — In  the  proof  of  a  marriage, 
the  plea  of  insanity  was  stated  as 
incapacitating  one  of  the  parties 
from  validly  entering  into  such  a 
contract,  and  a  proof  of  that  insanity 
was  allowed*  In  the  course  of  tak- 
ing the  proof,  the  appellant  attempt- 
ed to  prove  constitutional  tendency 
to  insanity  in  the  deceased's  family, 
by  offering  evidence  as  to  the  in- 
sanity of  his  progenitors,  but  the 
Court  of  Session  held  it  incompetent 
to  prove  the  insanity  of  M'Adam  by 
such  facts.  In  the  House  of  Lords 
the  Lord  Chancellor  found  it  un- 
necessary to  dispose  of  this  point  in 
the  case. — ^M'Adam  v.  Walker,  21st 
May  1813,  p.  675. 

PnoFEBTT  on  Banks  of  a  Public  River. 
— (1.)  An  interdict  was  brought  by 
the  respondent^  with  a  declarator 
brought  by  the  appellants,  to  have 
it  declared  that  the  Carron,  being  a 
public  navigable  river,  all  his  Ma- 
jesty's lieges  navigating  this  river 
had  right  to  use  the  bwks  thereof 
as  far  as  necessary  for  the  purpose 
of  navigation,  and  that,  past  the 
memory  of  man,  a  tracking  path  had 
been  used  for  towing  the  vessels  on 
both  sides  of  the  Carron,  and  that 
mooring  posts  had  been  placed  on 
these  banks  to  serve  the  same  puiv   • 


pose.     Tlie  Court  of  Session,  sfter 
proof  taken,   held  that  there  wti 
established  a  right  of  towing  lod 
tracking  vessels  on  both  banki  of 
the  Carron,  with  the  exception  of  a 
part  marked  out,  belonging  to  the 
respondent,  as  to  which  there  oeem- 
ed  to  have  been  some  intermptkn 
acquiesced  in  by  the  public    In  the 
House  of  Lords,  held  that  the  rigbt 
of  tracking  on  the  north  side  of  the 
river,  where  this  excepted  part  lij, 
was  as  good  as  on  the  south  side  ;— 
that  there  was  a  dear  right  of  tnck- 
iug  on  both  sides  in  point  of  Itv ; 
but  that  the  acquiescence  of  the  pai^ 
ties  (public)  may  have  slmt  them 
out  from  the  part  excepted.    (2.) 
Held  that  the  appellants  were  eotit- 
led  to  have  mooring  posts  on  this 
part  so  excepted,  and  that  theyven 
not  liable  to  bear  any  part  of  the  ex* 
pense  in  keeping  up  the  sea  djkes 
or  mooring  posts. — Carron  CompsDj 
V.  Ogilvie,  7th  March  1806,  p.  6L 
Pbof£RT7  --(2)Adeclaratorwa8ra]8ed, 
together  with  separate  actions  of  b* 
terdict  and  damages  for  moleflta* 
tion  against  the  appeUants,  to  hive 
it  found  that  they  had    no  right 
of  property,   or  right  of  eomoMo 
or  pasturage,  or  casting  fuel,  fBal,or 
divot,  over  the  respondents'  lands  of 
Alyth  and  the  lands  of  Diumbeadi, 
^c,  and  to  declare  the  lines  of  the 
march  which  divided  these  from  the 
appellauta^  lands  of  Kiliy,  and  to  or- 
dain not  to  molest  them  in  their  po» 
session,  and  for  damages  for  moleBta* 
tion.   The  defence  was  chi^y  rested 
on  immemorial  possesdon  had  hj  tbe 
appellants  and  their  tenants,  and  bo 
exclusive  title  by  the  respandests: 
Held,  though  the  proof  of  posaeHMn 
on  both  sides  wascontradictoi7,jet, 
from  the  presumptive  real  evideoee 
arising  from  the  state  of  the  natnnl 
marches  on  hill  grounds,  the  respoo- 
dents  had  made  out  their  right,  sad 
were  entitled  to  interdict  and  to  da- 
mages for    molestation. — ^Whitsoo, 
^c  V.  Sir  James  Ramsay,  ^  1^ 
April  1813,  p.  664. 
(3.)  Apartydaimedexdo- 
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BiTe  right  to  a  stripe  of  ground  along 
a  ditch  or  wall,  and  also  to  a  piece 
of  moss  ground,  as  part  and  perti- 
nent of  his  property.  He  held  a 
hounding  charter,  and  failed  to  prove 
forty  years'  possession:  Held  that 
he  had  no  right — Smith  y.  Allan, 
&c.,  10th  May  1813,  p.  669. 

Propbbtt  in  Church.--^.)  A  party  of 
the  Seceders  Body  of  Perth  conceiv- 
ing that  the  other  part  of  their  body 
were  departing  from  their  original 
principles,  by  altering  the  formula 
of  their  church,  respecting  the  power 
of  the  civil  magistrate,  separated 
themselves,  and  claimed  the  church 
and  session-house  as  the  adhering 
body  of  the  church.  Held  that  nothing 
had  yet  been  done  to  alter  the  for* 
mula  by  the  other  party,  and  there- 
fore that  the  church  remained  with 
them.  On  appeal  to  the  House  of 
Lords,  the  case  was  remitted  for  re- 
consideration. —  Craigdallie  and 
Others  V.  The  Rev.  J.  Aikman,  16th 
Junel813,  p.  719. 

*  (5.)  Circumstances  in  which 

a  party  claimed  a  piece  of  ground 
near  to  the  burgh  of  Inverness,  as  his 
absolute  property.  The  defenders 
stated,  in  defence,  that  they  had  held 
the  laud  as  commonty  for  the  use  of 
the  burgh,  and  possessed  it  as  such, 
while  the  pursuer's  charter  was  a 
bounding  charter^  which  did  not  en- 
title him  to  anything  beyond  the 
bounds :  Held  the  defences  good  ; 
reversed  in  the  House  of  Lords. — 
Duffv.  Magistrates  of  Inverness,  Idth 
Dec.  1813,  p,  762. 

PaopiNQUiTY. — ^Vide  Service  et  Sue- 
cession. 

Rbgompbnse.— (L)  Vide  Factor  etIU» 
muneration. 

(2.)  Damages,  (2.) 

Recall  of  Sequestration.— Vide  Se- 
questration. 

Reduction  of  Deeds  on  ground  of  In- 
capacity and  Fraud. — Held  that  the 
grantor  of  the  deed  was  of  sound 
disposing  mind  at  the  time  he  exe- 
cuted the  settlement  challenged. — 
Frank  y.  Frank,  10th  Ju&e  1809, 

P-27a 


— —  (2.)  Circumstances  in  which 
a  deed,  executed  by  the  late  Duke 
of  Roxburghe,  sought  to  be  reduced 
on  the  head  of  incapacity,  was  sus- 
tained, and  the  reduction  dismissed 
quoad  the  moveable  succession.  Af- 
firmed in  the  House  of  Lords.— 
Ladies  Ker  v.  Wauchope>  <kc.,  17th 
Feb.  1812,  p.  547. 

(3.)  Ex  Capite  Lecti.— Vide 


Deathbed  (2.) 

-  (4.)  Ex  Capite  Lecti.— Vide 


Deathbed  (3.) 

(5.)  Vide  Relevancy. 

(6.)  Circumstances  in  which 

a  service  was  reduced. — Whyte  r. 
Stewart,  28th  Feb.  1806,  p.  60. 

Releyanct. — (1 .)  A  reduction  of  deeds 
was  brought  on  the  ground  of  in- 
sanity. The  grantor  of  the  deeds 
had  been  insane  in  1795,  and  the 
deeds  challenged  were  executed  in 
1798,  but  there  was  no  specific  al- 
legation that  the  grantor,  at  the 
dates  of  these  deeds,  was  insane : 
Held  the  facts  irrelevant,  and  too 
vague  to  go  to  proof.— -Thomson^  &c. 
V.  Tate,  &c.,  11th  July  1807,  p. 
176. 

(2.)  Vide  Bankruptcy  (1.) 

et  Damages  against  Trustee  and 
Commissioners  on  a  Bankrupt  estate. 
(3.)  Damages  (2.) 


Relief  between  Heir  and  Executor.— 
Vide  Heritable  Debt. 
■  (2.)  Circumstances  in  which 
the  cautioner  in  a  bond  was  held 
entitled  to  relief  against  one  who 
had  come  under  an  obligation  to  re- 
lieve him  after  the  expiry  of  the  pe- 
riod of  the  septennial  limitation; 
and  this,  although  the  obligation  was 
granted  in  ignorance  of  the  fact  and 
law,  that  the  bond  was  gone  as  a 
valid  bond  against  the  cautioner,  in 
respect  of  the  septennial  limitation. 
— ^Henderson  v.  Ramsay,  &c.,  22d 
July  1806,  p.  155. 

RBMOYDie. — A  lease  was  granted  to 
the  tenant  and  his  heirs,  secluding 
assignees  and  subtenants,  for  twenty- 
one  years.  The  tenant  died  two 
years  thereafter  in  considerable  debt ; 
and  the  question  was,  Whether  eeiv 
tain  transactions  gone  into  with  the 
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lieir,  by  which  the  latter  entered 
into  possession  cum  bene/icio  inven- 
tariit  giying  the  creditors  the  benefit 
thereof,  was  not  a  covered  assigna- 
tion, and  the  tenant  had  thereby 
incurred  an  irritancy  of  the  lease  ? 
The  heir,  pending  the  action,  enter- 
ed into  an  agreement  with  the  credi- 
tors, whereby  the  latter  dischai^ed 
their  claims,  and  transferred  the 
stock  for  a  certain  sum  ;  Held  that 
there  was  no  ground  for  removal,  and 
the  defenders  assoilzied*  Affirmed 
in  the  House  of  Lords. — Earl  of  Gal- 
loway y,  M^Hutcheon  and  Selkrig 
and  Others,  21st  April  1807,  p.  169. 

Removal  of  Trustee  and  Commission- 
ers.— Vide  Bankruptcy  et  Trustee. 

Remuneration. — Vide  Factor. 

Res  Judicata. — (I.)  Held,  in  regard 
to  a  mortified  or  trust  fund,  for  pro- 
viding a  stipend  to  the  minister  for 
the  time  being  of  the  kirk  of  Bor- 
rowstownness-that  a  former  decree  of 
the  Court  of  Session  regulating  the 
appropriation  of  what  was  then  the 
whole  fund,  did  not  bar  a  new  action 
by  a  subsequent  incumbent,  to 
prevent  the  appropriation  of  that 
fund  to  different  purposes  from 
those  to  wliich  it  was  mortified,  and 
to  determine  the  right  to  the  annual 
surplus  that  had  since  emerged  by 
the  increase  of  the  stock. — Rev.  Mr 
Rennie  (Minister  of  Borrowstown- 
ness)  V.  Tod  and  Others  (Inhabitants 
of    Borrowstownness),    Slst    July 

1806,  p.  144. 

■  ■  (2.). Circumstances  in  which 

a  former  decree  in  regard  to  the 
same  question  (a  daughter's  legitim) 
was  not  held  a  res  judicata^  the  same 
having  been  a  mere  decree  by  de- 
fault, for  not  giving  in  condescend- 
ence.— Millie  Y.  MUlie,  18th  March 

1807,  p.  160. 
(3.)  In  a  claim  made  by  the 


minister  of  Dunfermline  for  a  manse 
and  glebe,  held  that  the  same  ques- 
tion and  claim  having  been  made  by 
a  predecssor  in  the  incumbency, 
was  not  a  res  judicata  so  as  to  fore- 
close the  present  claim. — Earl  of 
Elgin  T.  Rev.  Allan  M*Lean,  9th 
March  1812,  p.  693. 


Revocation  of  Deed,  Express  and  Im- 
plied.—Vide  Deathbed  (1).  Vide 
Crauford  r.  Coutts,  14th  March 
1806,  p  73. 

Retention. — (1.)  Held  a  brother  not 
entitled  to  retain  from  his  sister's 
share  of  their  deceased  father^sexe- 
cutry,  certain  advances  made  by  the 
father  during  his  lifetime  to  the  sis* 
ter's  husband, — it  appearing  from 
the  statement  of  the  transactions  be- 
tween the  father  and  son-in-law, 
that  those  had  been  discharged. — 
Rae  V.  Newal,  2d  July  1806,  p.  127. 

(2.)  In  a  lease  of  fishings, 

the  tenant  resisted  payment  of  his 
rent,  on  the  ground  of  alleged  in- 
jury done  to  the  fishings  by  the  ope- 
rations of  the  landlord,  and  dama- 
ges arising  therefrom :  Held  him  not 
entitled  to  retain  rent  on  account  of 
such  alleged  damages.  In  theHouseof 
Lords  case  remitted  forconsideration, 
with  an  opinion  that  damages  were 
due,  and  that  it  fell  on  the  Court  of 
Session  to  ascertain  and  ^z  the  da-' 
mages. — Hall  v.  Ross,  23d  June 
1813,  p.  728. 
Revocation. — Vide  Death -Bed. 

Sale  of  Land. — (1.)  In  a  judicial  saleof 
land  by  lots,  the  articles  of  roup  gave 
a  different  description  from  that  con- 
tained in  the  plan  prepared  for  the 
sale,    and    which  marked  out  the 
boundaries.     It  was  stated  that  the 
judicial  proceedings  in  the  sale  spe- 
cially referred  to  the  plana  of  the 
estates.    Parole  proof  was  allowed, 
in  which  the  surveyors  wero  exa- 
mined who  drew    out  the    plans, 
though  it  was  contended  that  the  de- 
scription   of    the    boundaries^    as 
contained  in  the  articles  of  roup, 
could  not  be  affected  by  those  plans 
and  such  proof.    Held,  that  the  old 
boundaiy,  as  contained  in  the  title- 
deeds  and  these  plans,  was  the  march 
between    the    parties. — Glassel  v. 
Earl  of  Wemyss,  22d  March  1806, 
p.  104. 

(2.)  Vide  Trust. 

—  (3.)  Ciroumstances  in  which  a 
party,  residing  in  Jamaica,  was  held 
Uable  for  goods  bought  by  his  cor- 
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respondent  in  this  country  to  be  sont 
to  Jamaica,  between  whom,  it  ap- 

'  peared  from  the  correspondence, 
there  was  a  joint  adventure. — Wil- 
kie  V.  Johnstone,  Bannatjne  and  Go. 
19th  Feb.  1808,  p.  191. 

Salb. — (4.)Vide  Stopping  in  Transita, 

(5.)  Vide  Contract  of  Sale. 

—  (6.)  Circumstances  in  which  the 
plea  of  compensation  was  sustained 
against  action  brought  for  the  price 
of  spirits. — Ilaig  v.  Hannaj,  17th 
May  1813,  p.  703. 

—  (7.)  In  the  sale  of  goods,  objec- 
tions were  stated  to  them  when  de- 
livered as  of  inferior  quality.  This 
was  submitted  to  arbiters,  and  the 
arbiters  found  in  favour  of  the  sel- 
lers. The  buyers  then  brought  a 
reduction  of  the  decree  arbitral.  The 
Court  of  Session  repelled  the  rea- 
sons of  reduction,  sustained  the  de- 
fences, and  decerned.  Affirmed  in 
the  House  of  Lords. — Sharp,  &c. 
T.  Burys,  <fec.  17th  May  1813,  p. 
704. 

Sequestration,  Recall  of. — Circum- 
stances in  which  a  sequestration  of 
landed  estates,  as  to  which  there  was  a 
competition,  was  recalled. — M*Adam 
V.  Walker,  24th  March  1813,  p. 
673. 

Septennial  Prescription. — Vide  Re- 
lief, (2  ) 

Seryice  (General). — In  a  reduction 
and  declarator  of  the  titles  to  the 
Culzean  estate,  held,  (1.),  That  Earl 
David's  general  service  (1776)  tan- 
quam  legitimuset  propinquior  h seres 
et  lineae  of  his  only  brother  german. 
Earl  Thomas,  necessarily  established 
in  him  the  character  of  heir  of  pro- 
vision under  a  previous  settlement, 
1748,  and  vested  in  him  the  pei- 
sonal  right  to  the  subjects  thereby 
conveyed  to  him.  The  Court,  by  two 
previous  interlocutors,  had  found  to 
the  contrary  ;  and,  in  the  House  of 
Lords,  this  part  of  the  judgment  was 
remitted  to  be  reviewed  ;  and  quoad 
ultra  affirmed  as  to  the  subjects  con- 
tained in  the  charter  1774. — Bkne, 
^c.  v.  Earl  of  Cassillis  and  Others, 
24th  May,  1805,  p.  1. 

-*——  (2.)  General. — In  the  above 


case,  the  question  was,  Wliether  a 
general  service  cojald  establish  in 
Karl  David  the  character  of  heir  ol 
provision  to  his  brother,  so  as  to  con- 
nect him.  with  the  deed  1748  ?  The 
Court  of  Session,  under  the  re- 
mit from  the  House  of  Lords  to  re- 
consider the  question, '  altered  their 
former  judgment  as  to  the  effect  of 
this  service  of  1776,  and  found  that  it 
was  not  a  service  as  heir  of  provi- 
sion to  connect  Earl  David  with  the 
deed  1748,  or  any  similar  deed  ; 
and,  therefore,  that  the  lands  spe- 
cially mentioned  in  the  interlocutor 
were  not  carried  by  that  service. 
But,  (2).  In  regard  to  the  other  lands 
specially  mentioned  in  the  interlocu- 
tor, the  Court  found  that  no  remit 
having  been  made  as  to  them,  they 
adhered  to  their  former  interlocutor 
on  that  part  of  the  case.  The  first 
point  being  in  favour  of  the  appel- 
lant, no  appeal  was  brought  as  to  it, 
but  he  brought  an  appeal  on  the  se- 
cond point,  contending  that  these 
lands  fell  under  the  remit.  Held, 
that  it  was  not  the  intention  of  the 
House,  by  their  remit,  to  authorise 
the  Court  of  Session  to  review  their 
interlocutors  in  regard  to  those  lands; 
and  therefore  appeal  dismissed. — 
Blane,  See,  v.  Earl  of  Cassillis,  9th 
May  1810,  p.  307.  N.B.— The  re- 
cent act,  10  and  1 1  Vict.  c.  47,  re- 
garding services,  provides  that  per- 
sons who  claim  to  be  served  heir  of 
provision  in  general,  or  in  special, 
must  mention  distinctly  the  deed 
under  which  they  so  claim. 

Service  (General). — (3.) — Vide  Pro- 
pinquity and  Succession. 

(4.)  Circumstances  in  which 

a  service  set  aside. — Whyte  v.  Stew- 
art, 28th  Feb.  1806,  p.  60. 

(5.)  Special. — Vide  Prescrip- 


tion, (5.) 

Servitude.  (1.)  -^  servitude  of  road 
was  claimed,  where  there  was  no 
writing  oi  title  to  constitute  the  ser- 
vitude, but  was  claimed  solely  on 
the  ground  of  immemorial  use  and 
possession.  Held,  on  the  evidence 
produced,  that  though  the  posses- 
siou  and  use  were  proved  for  a  pe- 
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nod  of  forty  years,  yet,  as  it  was 
also  proTe<l^  that  for  a  period  of 
twenty  or  thirty  years  that  pos- 
session had  been  interrupted,  by 
ploughing  the  lands  o^er  which  the 
servitude  of  road  was  claimed,  the 
same  was  to  be  held  as  having  been 
abandoned  and  derelinquished,  and 
the  possession  therefore  being  not 
oontinuous  but  interrupted,  the  same 
was  not  effectual  to  constitute  the 
servitude  claimed. — Hill  v.  Earn- 
say,  30th  March  1810,  p.  299. 

Sbrvitode. — (2.)  Where  a  right  of  ex- 
clusive property  was  claimed  on  the 
one  side,  and  a  servitude  of  com- 
mon or  pasturage,  and  casting  feal 
and  divot,  was  claimed,  in  virtue  of 
immemorial  possession,  on  the  other, 
the  proof  allowed  seemed  contra- 
dictory, yet  the  Court  decided,  from 
the  prescriptive  real  evidence  aris- 
ing from  the  natural  marches  on 
hiU  grounds,  that  the  respondents 
had  made  out  their  right,  and  were 
entitled  to  interdict  and  to  damages 
for  molestation. — Whitson  v.  Sir 
James  Eamsay,  &c.,  14th  April 
1813,  p.  664. 

(3.)  In  an  action  brought 

of  immunity  from  two  servitude 
roads  claimed  through  the  pursuer's 
(appellant's)  property,  the  defender 
(respondent)  was  ordered  to  give  in 
a  condescendence  of  what  he  claimed 
as  the  servitudes,  and  by  virtue  of 
what  right  or  title  he  was  prepared 
to  maintain  right  to  them.  The 
condescendence  when  given  in  was 
objected  to,  as  not  stating  the  na- 
ture or  origin  of  the  servitudes,  or 
the  purposes  to  which  the  roads 
were  to  be  put,  and  he  proposed  to 
establish  these  servitudes  by  prescrip- 
tive possession  of  other  parties  dif- 
ferent from  the  respondent  and  his 
authors  and  predecessors.  Held  the 
condescendence  relevant  to  go  to 
proof.  Beversed  in  the  House  of 
Lords,  and  case  remitted  to  give  in 
a  new  condescendence. — Earl  of 
Morton  v.  Stewart,  21st  June  1813, 
p.  720. 

Sine  Qua  Non. — Vide  Trust. 

Stahp. — It  was  objected  to  a  bankei^s 
deposit  receipt  that  it  wanted  a 


stamp.  This  objection  was  lepellei 
by  the  Court  of  Session.  Iii  the 
House  of  Lords,  Held  it  unneoessary 
to  decide  this  point  in  the  case. — 
Bank  of  Scotland  v.  Watson,  20tb 
March  1813,  p.  655. 

SnpEHB.  (1.)— The  minister  of  Pres- 
tonkirk  had,  in  1793,  obtained  an 
augmentation  of  stipend.  In  1806^ 
he  applied  for  a  second  augmenta- 
tion, which  was  opposed,  on  tiie 
ground  that  his  stipend  having  been 
once  augmented,  the  Court  of  Teinds 
had  no  farther  power  to  grant  a  se- 
cond augmentation  to  the  minister. 
Held  him  entitled  to  the  angmenta- 
tion,  and  that  the  Court  had  power 
to  grant  him  such.  Affirmed  in  the 
House  of  Lords,  with  a  variation. — 
Earl  of  Wemyas  v.  Rev.  D.  Mac- 
queen,  20th  May  1808,  p.  210. 

(2.)   Same  (question  tried 

with  similar  result. — -Duke  of  Ha- 
milton V.  Rev.  J.  Scott,  30th  May 
1808,  p.  224. 

(3.)  Vide  Trust  Uses. 

Vide  Teinds  et  Subvalua* 


tion  of  Teinds. 
Stopping    in  Transitu. — Thirty-two 
puncheons  of  rum  belonging  to  the 
respondents,  were  lodged  and  bond- 
ed in  the  King's  warehouses,  kept 
hj  Messrs.  Sandeman.     While  in 
this  situation,  the  respondents  sold 
the  mm  by  auction,  Mathie  becom- 
ing the  purchaser,  giving  bill  for 
the  price  at  four  months,  and  recei- 
ving a  delivery  order  from  the  sel- 
lers, which  was  duly  intimated  to 
the   warehousemen,  and    the    sale 
marked  by  them  in  their  books,  with 
the  name  of  Mathie  as  the  purchaser. 
Mathie    thereafter    sold    eighteen 
puncheons,  which  were  delivered, 
and  the  duties  paid.     But  fourteen 
puncheons    still    remained    in  the 
King's    cellar   when     he    became 
bankrupt,  with  the  bill  for  the  price 
still  unpaid  to  the  respondents.    In 
an  action  brought  by  them  to  reco- 
ver the  fourteen  puncheons  as  still 
undelivered,  and  in  trantilu^  Held 
them  entitled  to  stop  in  transitu. 
Reversed  in  the  House  of  Lords, 
and  held  that  the  foniteen  pun- 
cheons were  to  be  conpidered  as 
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being  completely  in  possession  of 
Mathie  at  the  time  of  bis  bank- 
ruptcy, as  in  a  question  between  ven- 
dors and  vendee. — Spencev.  Auchie, 
Ure,  and  Co.,  16tb  March  1810, 
p.  291. 

Submission.— (1.)  In  a  question  on  a 
policy  of  insurance  for  payment  of 
tarn  in  the  policy,  the  underwriters 
refused  to  pay,  on  the  ground  of  con- 
cealment ot  circumstances.  The 
matter  was  referred  to  arbitration, 
but  the  appellants  did  not  abide 
by  the  arbitei^s  decision ;  and, 
in  an  action  brought  in  the  Admi- 
ralty Court,  the  Judge- Admiral 
found  them  barred  personali  ex^ 
cepHoTie^  from  founding  on  the  cir- 
cumstance of  alleged  concealment ; 
and  found  the  underwriters  liable. 
On  action  of  reduction  of  Judge- 
Admirars  decree,  the  Court  adher- 
ed. In  the  House  of  Lords  this 
judgment  was  affirmed,  without 
regard  to  the  appellant's  being  bar- 
red peraonali  exceptione  from 
founding  on  the  concealment. — 
Smith  y.  Allan,  2l8t  June  1808,  p. 
229. 

(2.)  Goods  haying  been 

objected  to  by  the  buyer  on  deliyery, 

"  &rof  Tnferio^- quality, .  the  dispute 
was  referred  to  arbiters,  who  pro- 
nounced decree  in  favour  of  the 
seller.  A  reduction  haying  been 
brought  of  the  decree-arbitral,  the 
Court  of  Session  repelled  the  reo^ 
sons  of  reduction,  and  sustained  the 
defence  stated,  that  no  decree- 
arbitral  is  reducible  except  on  the 
ground  of  corruption,  bribery,  or 
fEdsehood  in  terms  of  the  act  1690, 
sec.  25, — Sharpe,  &c.  y.  Burys  and 
Others,  17th  May  1813,  p.  704. 

SuBVALUATioN. — Vide  Teinds. 

SvcGBSSioN. — Circumstances  in  which 
it  was  held  that  the  appellant  had 
failed  to  establish  his  claim  to  suc- 
ceed, as  heir  of  his  deceased  cou- 
sin, his  propinquity  appearing  to  be 
through  his  mother,  though  he  al- 
leged, but  failed  to  prove,  that  it 
was  traced  up  through  her,  until  it 
met  in  descent  from  one  common 
ancestor  in  the  male  line.  In  the 
House  of  Lords,  remitted  for  recon- 


sideration, with  special  directions. — 
Richan  v.  Trail  and  Others,  1st 
July  1808,  p.  239. 
Suspension  of  Decree  in  foro  con- 
tradictorio  of  the  Court  of'  Ses- 
sion.— Held,  that  a  suspension  of 
a  charge  on  such  a  decree,  could 
only  be  obtained  on  consignation  or 
caution,  and  execution  sisted  upon 
condition  of  the  defender  finding 
caution  de  jvdicio  sisti  during  the 
dependence  of  the  action. — Allan  v. 
De  Yoz,  &c.,  24th  March  1806,  p. 
110. 

TiHNDS.— An  action  of  approbation  of 
the  report  of  the  sub-commission- 
ers of  subvaluation  of  teinds  of  the 
lands  of  Ardnacross,  belonging  to  the 
respondent,  taken  in  1629,  was 
brought,  in  order  to  have  the  same 
approved  of,  with  the  view  of  show- 
ing that  the  teinds  of  these  lands, 
prior  to  the  minister's  last  (second) 
augmentation,  were  exhausted.  The 
minister  objected  on  various  grounds. 
Held,  that  the  respondent  was  en- 
titled to  decree  of  approbation,  and 
that  the  objection  stated  that  the 
minister  was  not  cited  to  appear, 
was  sufficiently  disposed  of  by  the 
fact,  that  as  he  was  stipendiary,  it 
was  sufficient  that  the  titular  ap- 
peared to  have  been  made  a  party 
to  the  subvaluation— Bev.  John 
Smith,  &c.  v.  Macneil,  20th  Feb. 
1809,  p  244. 

Tbust  Uses.— a  fund  had  been  raised 
and  mortified,  and  vested  in  trust 
for  behoof  of  the  minister  of  the 
town  of  Borrowstownness.  At  the 
time  the  annual  produce  of  the 
stock  did  not  amount  to  the  mini- 
mum stipend  of  800  merks,  but 
power  was  obtained  by  act  of  Par- 
liament to  assess  the  inhabitants  in 
order  to  make  up  this  to  800  merks. 
Afterwards  the  value  of  the  stock 
increased,  so  as  to  leave  a  large  sur- 
plus over,  after  paying  the  minister 
the  800  merks,  and  other  repairs  of 
the  church,  ike.  The  inhabitants 
sought  to  appropriate  this  surplus 
to  other  purposes,  and  pleaded  that 
they  had  been  in  the  immemorial 
usage  of  doing  so  with  the  fund. 
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Held,  that  they  could  not  do  this, 
and  that  the  surploB  belonged  to  the 
minister,  reversing  the  judgment  of 
the  Court  of  Session. — "Sey.  Mr. 
Bonnie,  minister  of  Borrowstoun- 
ness  y.  Tod  and  Others,  Inhabitants 
of  Borro wstounness,  2 1st  July  1 806, 
p.  144. 
Teust. — ( 1 .)  Estates  having  been  sold 
belonging  to  a  trust  estate.  In  the 
trust  deed  the  truster  had  conveyed 
these  estates  to  certain  trustees 
named,  including  his  Countess  as 
one,  ^'  or  such  of  them  as  should 
•*  accept,"  providing  that  a  majority 
should  be  a  quorum^  and  that  the 
Countess  should  be  "  one  of  the  quo- 
"  rMwi,  and  sine  qua  non'^  Four 
out  of  nine  trustees  only  accepted, 
and  the  Countess  was  one  who  did 
not  accept.  The  purchaser  objected 
to  the  disposition  granted  by  these 
trustees ;  alleging  that,  as  the  sine 
qua  non  had  not  accepted,  the  trust 
was  gone:  Held  the  disposition  as 
thus  granted  good  and  unexception- 
able, it  being  granted  by  all  those 
who  had  accepted,  and  the  Countess 
and  her  son  having  signed  the  dis- 
position as  consenters. — Forbes  v. 
Sir  William  Honymau,  Bart.,  and 
Others,  Slst  May  1808,  p.  226. 
(2.)  Circumstances  in  which  a 


trust  was  allowed  to  be  proved  by 
facts  and  circumstances,  and  the 
correspondence  of  the  parties,  in  re- 
gard to  a  lease  granted  to  the  trus- 
tee ex  facie  absolute.  Affirmed  in 
the  House  of  Lords. — Gordon  v. 
Touch,  13th  Feb.  1810,  p.  286. 
(3.)  Latent. — A  partner  of  a 


mercantile  company  had  a  share  in 
a  joint  stock  concern,  which  he  pur- 
chased in  his  own  name,  and  which 
appeared  recorded  in  the  books  in 
his  individual  name.  He  assigned 
this  stock  in  security  of  a  loan  ob- 
tained by  him,  which  assignation 
was  duly  intimated.  After  the  dis- 
solution of  the  mercantile  company 


the  lepresentatiyes  and  oompauy 
creditors  claimed  this  as  a  part  of 
the  company  property,  alleging  thai 
the  stock  only  appeared  in  tb»  in- 
dividual name  of  David  Stewart,  in 
trust  for  David  Stewart  and  Com- 
pany, the  joint  stock  company  not 
permitting  partnerships  to  hold 
shares  :  Held  that  no  latent  trustor 
right  in  equity  can  defeat  an  inti- 
mated assignation,  reversing  the 
judgment  of  the  Court  of  Session.— 
Eemeam  v.  Sommervail,  &C.,  Ist 
June  1813,  p.  707. 

Tbusteb  and  Commissioners.  — (1.) 
Bemoval  of. — Vide  Bankruptcy. 

(2. )  Their  liability  in 

damages  for  mismanaging  the  estate. 
— Vide  Bankruptcy. 

Usage,    Immemorial.  —  Vide   Trust 

Uses. 

Vide  Custom. 

Use  and  Possession  (Prescriptive). — 

Vide  Servitude. 

Wabrakdiob  of  Lease  of  Fishings.— 
Vide  Retention  of  Bent  (2.) 

Witness,  Instrumentary. — Held  (1.) 
that  the  instrumentary  wituesses 
were  competent  witnesses  for  the 
pursuer,  in  an  action  of  reduction, 
reserving  all  objections  to  their  cre- 
dibility. (2.^  That  the  deed  fell 
to  be  sustained  as  regularly  ezecu* 
ted,  although  one  of  the  witnesses 
exmtervallo  deponed,  that  he  did 
not  see  the  grantor  subscribe,  or  hear 
him  acknowledge  his  subseription. 
(3.)  That  neither  the  act,  nor  the 
practice  under  the  act,  required  that 
the  witnesses  should  adhibit  their 
subscriptions  in  the  same  room  with, 
and  in  the  presence  of  the  grantor. 
—Prank  v.  Franks,  10th  June  1809, 
p.  278. 

(2.)  A  witness'  evidence  was 

objected  to  on  the  ground  of  inter- 
est. Objection  sustained. — Same 
case  as  above. 
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